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k great deſire which God hath beſtowed 
upon me for the advancement of Publique 
good; the kit I acceptance' of my former 
7 Labors of this nature; 'and the ter con- 
n aion of my Judgment, hat rhe effect will 
. be anſwerable to my aim and intentions, 
have been the impulſive cauſes of my publiſhing this Me- 
thodical Abridgment of both the Laws, as well that called 
—— as the Statut Lam * now in force.) Wherein I 
ave at once perform d two thi viz. My atmoſt abilir 
in collectin E diſperſed Caſcoand — my — 
ofLaw under the general Entitaling worde, whether they 
be of the firſt; ot ſecond farention'©; My commandtd duty in 
faithfally rendring them into Engliſh, actording tb the pre- 
ſcription of the Act of Parliament in that caſe provided. 
In purfuance whereof to ſay there are no faults; would 
be an atrogancie, and an unpardonable fin againit that hu- 
mility which I pretend tu. Prolixity will be caſlly anſwered 
from tlie variety of the Subject which I have undertaken : 
And for the few miſtakes which I my ſelf, ſince the Impreſ- 
fion, have diſcovered; I doubt not but the candor of an in- 
genious Reader will find mean excuſe, from the perplexicy 
which our Law (as it confuſedly lay) did groan under. My 
labor herein is now grown old, having been the induſtrious 
ſearch of thirty ſix years; though my intention for making 
them publique is of a much younger date; and not out of 
any pettiſh deſign of keeping the Law from the Vulgar, or 
irceligious hiding my talent in a napkin, but it had its reaſon 
from this, that I eſteem'd my ſelf the meaneſt of choſe of 
my Profeſſion, and did modeſtly diſtruſt my own ſufficiencie 


for ſo great an undertaking,expeRing ſtill when ſome _ 
able 


o the Reader. 


able perſon would have befriended the World with ſo great 
a favor, as theorderly Deduction of our Laws from their 
Chaos into Methodical form; But weary with expeQation, 
and not — ſo great a good ſhould be wholly neglected, 
I have att. — 5 manifeſt my good will zo my Ceuntry 
by this following Tract; of which I dare ſay the Reader 
will find a requital of his pains; for that it will at once both 
facilitate and direct his Intention, whether it be to know, 
or to act what the Law requizes, Beſides, the difficul- 
ties of the Phraſe and — are here explained, as they 
occaſionally fall in, under any Head; and Definitions of 
ſuch things as are the Subject 1 the Laws, are here ſet down, 
and with as much certainty 5 the Nil lage difficiline, Oe. 
will admit. | 
For all which I deſite nothing of the Generality but good 
acceptance 3 and that thoſe _ God, Nature and Induſtry 
have furniſhed with exemplary abilities in our Profeſsion, 
would not wholly negle& the publike for their ow private 
good but either from my attempts contrive de ag ſome: 
their own, in order to that end uhereto I have px: 
— mine, or chat they would bring to perfettign what 
Inowoffer; till when, I am ſure, theit carping at me will 
not be rational : And if perchance they ſhall either new» 
mould o oramend, yet whether what have here endeavoured 
be not inthe mean time uſeful, I ſhall leave to the indifferent 
Reader to determine. her 
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The moſt uſeful whereof are largely 
treated in this Boos. 


pag. 
Lands, 452 
- of Writs, 11,12 
I 
eAbbies and Mona- 
ſteries 898 
"Abbot and Prior, 747 
Abetors, 379 
Ability, 186 
Ab initio. See Treſpaſs. 
Abiſher ſhing, 1018 
Abjuration , 38 385 
| ment of a Plea or Plaint; 1 
ad Curiam, 464 
— ad Vicecomitem, See 
Action. 
Chap. 1. Acceptance, 1 
Acceſſory, 379 
Chap.4. Account, 78 
Auditors, 21 
Allowance, ibid, 
Ex parte talis, 78 
Monftravit, 


79 
Accomptant to the Lord Protetier. 
See Prerogative, 


Accord, 105 
Acquittance. See Deed, 
Acquital, 335 
Acre, 823 
Chap.z. Action: in general, 5 
2. Proceſs or Writs, 8 
Action popular, 6 
Chap.z. Actions upon the Caſe, 20 


by Sander, 21 
| For words of > O Promiſe, 47 
Scandalum tum, 25 
Nuſance, 63 
T rover & Converſion, 64 
Fur u e 5 
Other not- dings ur wi. 
doings, 69 
Chap.s . Act, 82 
Accaſation, $4 
Addition, 747 
Adjournment, 18 
Allocato, 5 
of Paſture, 266 
Admeaſurement) of Dower, 526 
Adminiſtrator, 549 
Admiralty, 
Admiral, 36T 
Aamiſſion. See Advomſon. 
Aamittaxce, 218 
Ad quod damnum, 619 
Aa terminum qui prxteriit; See 
Eſtate. 
Advent , 1118 
Adultery. 
Chap.6. «Advomſon or Parronage, 84 
Etate probanda. Ses Office. 
Aﬀerers, 570 
Afﬀance, 720 
4A toes 1 
See onment C Tre 
4 2 « 
W ounterplea of Age, — 
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Ch. 5. Agent and Patient, 82 

Agiſt and Agi ""_ 1118 
h. S. Agrerivent and Diſagreement, 89 
Ch. 9. Aid. N 


Summons ad auxikandam, 53 
Ale and Alehonſesy .. © 460; 


Ch. 11. . 95 
4 _ 
Ch. 12. Alienatios, 96 
Licence to alien, 96 
Fine for Alienation, 97: 
SSC . = 
Allocations, F 1118 
Allocato, See Exigent. 
Allodarii, 3 1118 
Allemances, See Accompt. 
Alms, 798 
Alnageor or Aulnegeor» 465 
Alnetum, 1118 
Ambodexter, 98 
Amendment, 492 


Amendt, See T reſpaſe: 


Annates, See Firſt. fruits. 


Archery, 621 
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. '93þ 
Cinmerplea of Aid, 831 


Ch. 10. eance.or Ligeance, 194]. 
Gas wo 1 747 


Amercement , $70 
Amoveas manum, See Ouſter- le- main. 
Angel, 1118 
An, Tour, & Waſte, 382 
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Arches, See ¶ vurt. 


chbi ſbo 2 
— Clergy, & 747,994 
Arivage, - © - £1 
7 Armory, See Name. * 

"  eArray, See Enqueſt: 
Arraign, | 1118 
Arrai gument, 1 


Arrearages, See Rent. 


Arreſ 648.649 


Arreſt of Judgment, See Judgment. 


Ch 16 2 


Artificers and Frabfar$ 17 


Arcer le main, 383,385 
Aſſaier, See Officer. : 
Aſſault, 1 1041 
Aſſembly, See Riot. 
Aſſent and Conſent, © 89,126 
Aſert or Aſſart, 612 
Ch. 17. Aſſets, 118 
Ch. 18. Aſſignee or Aſſigns, 120 
Aſſignment of Error, See Error. 
Aſſiſe, © 9.120 
Aſſiſe of Bread, Beer and other things, 
Ae fon 7 oy 120 
; cation, es, 
Aſſumpſit, 20 
Attach and Attachment, I2T 


Attachment of P riviledgęe, 
Forrein attachment, ibid 


Annua penſione, See Penſion, Re- attachment, 

Annuity, See Rent. Attainder, See Crown, © 

Apoſtate, 644 Attaint, 12r,& 1049 
Apothecary, : 756 Attendant, See Services, 
Apparance, See Action, 17 Ch. 19. Atturny or Attourney, I 23 

Ch.1 2. Apparel, 98] - Warrant of Atturny, ibid. 

Appeal death, 384 | Ch.20. Attournment, > 126 

Ch. 13. Appeal and Provocation, 98 Per quæ ſervitia, * | 
To a Spiritual Court, ) Quem redditum reddit, 127 
To Rome, 99 Quid juris clamat, ) 

eAppellor and Approver, 385 Audience, See Court. 
Appendant and Appurtenant, See Auditors, g 
Incident. And ſee Officers. 

Ch.14: Apportionment or Diviſion, 99 Ch. 21. Audita Querela, 136 
Equality, I04 Average, 1118 
Contributione facienda, 164 Averia, ibid. 
De oneranda pro rata portionis, Averpenny, ibid. 

i ibid. Ch. 22. Averment, 144 
Apprentice, See Maſter. Augmentation, See 4 out. 2 
Appropriation, 85 for Miniſters, 898 
Approvement, 268] Aumone, 1118 

Ch. 15. Arbitrators, and Arbitrement, Ch.23. Aunceſtor, 142 

105 Action aunceſtril, ibi 
The difference between it and an Ch. 24. Antient Demeſn, 143 
«Accord, ibid. Avoidance, See Advomſon. 
Awvoir-du-pors, _ =o 


Ch.2zs. 


E 


666 
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Ch. 27. Avowry, = 
Ch.26. Authority or Power, 


Auxilium ad faciendum, See ai © 


Award, 105 
Jle, 142, & 337 
B. 
Ch. 27. ID Auger: and Drovers 160 
Bail 61 
Ch. 28. Bailment or Delivery 161 
Bailiff 78 
And ſee Officer. 
Bailiff-errant 11d 
Ch. 29. Bakers, Brewers, & c. 165 
Balkers or Gonders 1119 
Bank le Roy 361 
Ch-30. 'Bankrapts 7166 
Cb. 31. Bargain and Sale, 168 
Barges and Barge-men 184 
Bar 1111 
Barkary 1119 
Baros and F eme, lee Marriage. 
Baron, Baronet, Barony, 748 
Bar, ice Action. 
Ch: zz. Barretor 179 
e See Ceart and C 
Court ourt 
2415 fe. held. W 
Ch. 33. Ba bard and Baſtardy 179 
| 23 Impriſonment. 
Batchelor Knight 748 
Battail 1047 
Battery 1029 
Bearers 711 
Bedding, ſee Uphelſters. 
_— Ig Officers. 
Be 798 
Be 795 
Bell-mettal 184 
Benefice, ſee Advoyſon 84 
Benevolence, 1119 
Benerth or Berneth ibid 
Berewica ib. 
| _—_— | b. 
142 & 337 
— pleadin 18 
Biens or ed, ſee (hattels; 
Bigamy 739 
And ſee Crown. 
Bill, fee Obligation, 
By-laws, ſee Caſtom. 
Bilanciis 1 — 1 6 
jet Medietate linguæ. 
Band-beot or Jurg- boat 1119 


't 


Biſhop 747 & 658 
Black. = 1119 
Black- ice Officer. 
Blaſphemy 896 
Blodewit 1119 
Blood 277 
Bloody- hand 612 
Ch.35, Boats and Boat: ment 184 
Bots, ſee Mo. 


Bone abearing, ſee Peace. 
Ch.34. Books, Images and Printers, 182 


Boot I119 
Bord-lands ibid. 
Borduarii or Bordanni ibid 
Borrowhead or Burrow-holder ibid. 
Boſcus ibid. 
Boſens ibid. 


Bove de terræ or Boyata tertæ 1119 


Bowes 621 
Bowge of Diet - 
Ch. 36. 57 5 Latten, Copper and Bell- 
mettal, &c. 184 
Brief or writ, ſee Action. 
Brewers 165 
Bribery 782 
Bridges, ſee Ways. 
Bridewell, ſee Poor and Rogues. 
Briga 3 | 
Brighbote 119 
Braere 421 
Brokers, ſee Uſary, 
Jagger 379 
By 1119 
Bulls, fee Pope 
Burgage 701 
Burgbote 1119 
Burglary 375 
Burning 185 
Burrow 464 
Burrow-Engliſh 143 
— ſee Headborow. 
Ch. 37. Butchers 18; 
Ch. 38. Barter and Cheeſe 186 
Butts, ſee Arc 


Buying of Titles, fee Maintenance, 


* 
C Able- Ropes and —— 196 
Cabliſt 613 
Calves F 189 
Cambridg 1019 
Cantred 1119 
» Ch.39. 
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Cautione admittenda, See Utlary. 


Ch. 39. Capacity and Incapacity, 186 
, Utlagatum, 1079 
ad Comp 79 
in Withernam, 143 
Capias Yad faciendum, 547 
pro Fine, 570 
ad Valentiam. Ste Warranty, 
Capite, 701 
Ch. 40. Captiver, 189 
Cak, 1119 
Carriers, See Felony and Action. 
Carno, 1120 
Carve of Land, ibid. 
Carvage, 1119 
Caftle, 189 
Caſtlain er Caſtelain, ibid. | 
Caſtleguard, 701 
conſimili, 
Can rei, 1 8 
Cattel, 189 
5 my Calves, ibid. 
Cauſa Matrimonii prolocuti, See 
Marriage. 
Cheq1. Cauſes and Effects, 190 


. Chimin, See Way. 


Chiminage and Pontage. 

Chirographer, 784 
Choral, 1120 
Choſe 5 is Action, See Chattels. 
(hurch and C burch-yard, 897 
Churchwarden, See Officers. 
Churcheſſet, 1120 
Cinque Ports, 617 


Circuity of Action, See Action: 
CircumſpeRe agatis, Ser E fates. 
Circumſtantibus, See Trial. 


Circumſtance. 

Citation, 366 
4 i, 464 
Clack, Force, and Bard, 1120 


Clap-board , See Tranſportation and 


Coopers 
Ch, 46 Claim , 24 6 
(Cant inual claim, ibid. 
Non- claim, 251 
Di/claim, | 252 
Droit de Diſclaimer, ibid. 


C — See Officers. 
ergyy See Service of Gud, 
contuiſt or att aint, See Crown. 


C — 621 
Cloth and ¶ lot hiers, 2 
Clove, 
F {radinters ta 4 Diſſeißu, See Dif 
;- - _— . 
Coaches, 253 
Cocker, 1120 
Cock. a 621 
Codicil, 931 
Cefferer, See Officers. 
Cogniſance, 1120 
Cognitionibus — See Fine. 
Coin, See Mone Prerogatvve. 
.Coleberri, N a+, as 
.{ oltation, 85 
Collateral, 1120 
Collectors, See Officers, - 
Colligendum bona DefunRti , See 
E xecator. 
Colleag , 747 
Colony, See Action. 
Ch, 47. 'Collufion , Covin, and Fraud, 
| 354 
Combat, der 7. rial. | 
Commandment, See Authority, 144 
 Commanary,,.. 1120 
Commendam, 86 
Commnalty, . — 247 
Commiſſary, See Officers... 
Conn eng. 
Committee, 4 A — 


Cell, | 1120 
Certaiaty and Incertainty, 191 
Certificate, See Trial. 
Certificate of Aſfiſe, See Aſſſe 
Certiorari, See Remover: 
Ceſſavit, See Services, + 
Ceſſion, 87 
Challenge, 1051 
{'hamber-deking, 1120 
Camperty, Seo Maintenance. 
bance- medly, 372 
Ch. 42. Chancery, 193 
Chaplain, 900 
Cheppel, 897 | 
Chiq3: . Charge and Diſcharge, 227 
Charitable Uſes, See Uſer. 
Ch.44- Charters of Land, 233 
{harter of the Lord Proteflor, 795 
Charter- party, 718 
Chace, See Forreft. 
Ch. 45. C hattels, 234 
Cbancelors, See Officers. 
Chancellors Court, See Court. 
{haxtry, See Service of God, 
_ Chevage, AT = * 
Chef 580 F rank: pledg* and 
| Burrow head. 
; Chevi/axce, 1 "$120 
| Cheſter, See Franchiſes, C Conres, Ce. 
2 Chien, See Dogs, 466 
Childwir, I120 
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Ch. 48. 


The Tabie, 


Ch. 48. Common 


263 ( orrettor of the Staple, ſee Officer. 
Common Recovery 820 (ornage 70 
Ch. 49. Common Law 270|Ch, 53. Corn 336 
Commun ea ibid Coroner 364, 791 
Commuotes or Commoythes 1121 Corodie 337 
Communi Cuftodia, ſee Gard. Corone 367 
Compoſition, fee Agreement 89 Corporation 47 
— — 2 ſee Accompt 78 Corps Politick 150 
(oncealment and ¶ oncealers 270 Corpus cum cauſa $62 
"Concluſion 538 Correftion 798, 890 
Concord 574 | Cors and preſent 746 
Concubinage 513 Corruption of Blood 383 
Conders 1120 E ouſinage 142 
Condition 281 [Ch. 54. Coffs and demages 237 
Confederacy 277 Cote 1121 
Confeſs and avoid, lee Altion Ch. 5 5. Cottage and Cottager 3 29 
Confeſſion 539| Cotterelli 5 
Confirmation 270 Covenable 1121 
( onfiſc ation 593 |Ch..36: Covenant 342 
Conge de Eſlier 1122] Covertare- 722 
Conjuration 1110 Covin and Fraud 254 
Coneys, lee Forreſt Ceunſelor, ſee Officers and Maine» 
Ch. 50. Conſangninity 277] mance. | 
Conſcience, ſee Chancery, 1 Count or Declaration 17 
Conſervators, ſee Officers. Connterfeiting of Seals or Letters 367 
{ enfederation 277 Ch, 57+ Connermand er Revocation 
Conſimili caſu - > 3 357 
Conſolidation 86] unter Plea 20 
Conſpiracy or Confederacy 277 County | 463 
Conſtable, ſee Officers. Comnty Court 36 
Conttat 825] Cuntz Palatine 363 
Conſtat & inſpeximus 795 | Ch. 38. Court: 359 
Conſultation 812]. (opcher 
Ch. 51. Contempt 312] Cranage 
Comentment 1121] GCreanſor 1121 
Contingency, ſee Remainder Creek of the Sta 
Continuance 17] Croft ibid; 
Continual Claim 246 (roſs Bows 644 
Continuando 1 18] Ch. ae ay and Matters called Pleas 
ollationis of the ('rown 6 
Contra For- See Aftion| © Cncking-ftool © 395 
ram Ofeofamenti Cai ante divortium, ſee Marriage. 
Contract 168,720, 733] Cui in vita, ſee Marriage. 1 
Contribution 104] Coynage , . 1121 
Controllers, ſee Officers. County | ibid. 
Conviftion, fee Crom 383 Curate ibid. 
Conaſor, Conuſet 5744 Curia claudenda 10 
Convocation 365 C arriers 905 
Coopers | 312 Carſpor, ſee Officer 
1 6771 Coart will adviſe 684 
Copia libilli deliberanda 366] Conrteſie of England 526 
Chap. 52: Copibold and Cepiholder 313] Cuntila 1121 
Copy ef Caurt ky 327 | *Cuſtody of Law 685 
(nftomary T enaxnt 313 | Ch,Cuſtode admittendo, ſee Aion 
Coraage. (not Cornage) 11211 60, ({aſtoms, Cuſtomer, and Con- 
Coram non Judice _ tro 386 
I 1 l 


7 ordiner 


1 Ch: 61. ow and Preſcription © 387 
7 * Cem. 


The Table. 


C uſtams and Services 327 
Rotulor See of 
otulorum 8 
a placitorum ficers. 
of the Spiritualtics 
Cut-purſe 375 
(wtter of Tales 786 
D. 
E ge Clear 1121 
Damage Feſant 455 
Damages and Cofts 337 
Writ to enquire of Damages 339 
Damage Feſant 456 
Dane. geld or Daue- gilt 1122 
Darreine Preſentment 86 
Darreine Continuance, ſee Aion 
Date, lee Deed © 
Datum eſt nobis intelligi G25 
Dean and Chapter 747 
Deeeipt 254 
Ch. 62. Debet & ſoler, &c. 396 
Debet & detinet ibid. 
Detainer ibid. 
Declaration " 
Decies tantum 1049 
Decipers or Deziners. - 1122 
: Deonerando pro rata portionis 104 
FP Dedimus poteſtatem, 827 
; And ſee Commiſſion and Fine. 
Ch. 63. Deed 397 
Defamation, ſee Action of the Caſe 
Default 17 
Defeaſance 775 
Defender of the Faith 1122 
Deſorcament and Deforcer 452 
Degrees, ſee Marriage and Name 
Delay or Dilatory Plea, lee Action 
Delegates | 36 
Delivery \ 161 
And ſee Deed... 
Demandant, ſee Action 
Demands 873 
Demeſn or Demain, ſee Lord aud Ser- 
vant 
Demiſe of the King, fee Prerogetive 
Demiſankg or half Blood 482 
Demurrer 20 
Deni cen 96 
Denial, ſee Rent | 
Deodand 373 
Departure out of the Realm 396 
Depeoſitions, ſee Oath 754 
Deprivation 87 
Depmiy, ſee Office 
Dearraignment 491 


Dereyne 1122 
Deſontort Demeſa, ſee Treſpa/; 
Ch. 64. Debt 437 
Deſcent, ſee Inheritance 
Detinue 13 
De vaſtavit 992 
Devenerunt, ſee Office 
Deviſe 964 
Devoire 1122 
Diem clauſit extremum 625 
Dies datus, ſee Achn 
Dignity, ſee Name 747 
Dilapidation 900 
Diminution, ſee Error 
_— 1122 
irectory 89 
Ch. 65. Diſability - 
Diſagreement 89 
Diſceit 254 
Diſcharge 227 
Diſclaimer 252 


Ch. 66. Diſcontinuance of Lands 448 


Diſcontinuance of Proces, fee Atti- 


ow, and 585 
Diſparagement, ſee Gard © 
Diſpenſation 145 

Ch. 67. 27 Abatement, Intruſion, 
| c. 2 
* / 154 
; 68. Diftreſs - 
Difliths , Diftri I i — 
Diſtringas 1030 
Diſuſer, ſee Franchiſes 
Dividend 1122 
Divine Service, ſee Service of Cod 
Ch. 69. Di vi ſion of places 463 
Diviſion of things, ſee Apportionment 
Divorce 738 
Docket or Dog get 1122 
Dogs 4756 
Deg. draw, ſee Foreſt 
= er i I : 7 
* 1 Did. 
Dato reparanda 8 
Dole-fiſh 1122 
Donati ve 85 
Done 625 
Dort ure 
Dothins 3 —_ 
Doves, ſee P 


Double Plea, ſee Action 
Double value, ſee Gard 
Double quarrel 

Doubles 3 
Dower 


1122 


522, 523 
Ch. 70. Drapery, (oth, Clothing 465 


Draw Latchet 1122 


Dry 
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a change, ſee V/ury '* Entail, ſee Eſtate 2180 24 
hf 4 3-4 ſee Poreft Entire tenancy in Laxds bid; 
Chi 71. Droit & tore +4) 466 |Chdp. 76, Entry into Lands ar-Religion 
Droit of exſtody of Lands, fee Gard wy . 85 1 TT 490,491 
Droit de Advowſon 84 | +1 Intaſuprorifo 
- Drunkenneſs 468 In ca coaſimiit 8 
Duces tecum, ſee Chancery Ad comaunem legem 
Duke and Dutches, fee Name Sine aſſentione ca pitoli 
Dum fuit infra etatem 479 E Juality, lee Apportionment , 
Dum non fuit compos nemis 648 | + Equity 193 
Duplicat, ſee Patent 'E arl, ſee Name | 
Dureſſe an Manaſle 659 '' Errant 1123 
Durham 1019 Ch. 77 Error 492 


Durchy of Lancheſter, ſes Caurt Of 
f ficers, Franchiſes © 


Ch, 72. Dying and yer 468 
E. 
.b Aſe, Writ of Eaſe 1049 
„L. Eaſement til 1122 
Eccleſiaſtical Perſons 
Eccleſiaſtical ( ourta, fee Cour ti 
Effet _ 190 
- Egyptians n 390 
Ejectment del Gard, ſee Gerd 
Ejectione fitmæ O42! þ $31 
Eyre and fuſtices in Ey, ee Off- 
cers and Court. 
Ch. 73. Electios and chι, 469 
Electione clexici, ſee 312 - 
Elegit $47, 912, 550 
Element or Eloignment $21 
Embaſement, of Ch 744 
And fee Prerogative * | 
Emblements 4 JS 240 
' LE mbraceor avd Embr aterp, ſce Mair 
tenance Til 
Em \.- 1122 
Enchant ment . 1110 
» *. Encroachment, (ee Serviees 
| Endiftment, lee Crown 
Endowment, lee Dower in Eflate 
. 74. Engagement 473 
Enemy *. A 
Enfant. 45773 
Engliſhery — 1122 


Chap. 75. Enberitance or Inbersaxce| 


481 
E/cheat I 482 
Enqueſt 1̃0048 


Enfeins privienent ; ftv Baſtard , 
{ Heir W l 
Enxtendment 


Eſcape, ſee Felony, Tmpriſonmens 


Ch. 78. Eſchange or exchange 
Eſchequer, — Caurt - _ 
Eſcheat 489 
Eſcheator, ſee O fficers 
' B/crow, ſee Deed 

o - '7or 

« E/pliſe or (hurch 897 

lees _- . 11.799 

Eſſendi quistaat de Tollonio, ſes 
Toll | 

Eſſoyn * 17 

Eſtabliſhment of Dowey 1123 

Eſtandard unn : 1824 

Ch. 79. E ſtate or intereſt 507 

Ch. 80. Eſftoppel or cewelnſion 5 38, 

. | 692,399 
Ch, 87. Eftorers t:: 3547 
1 — 25 0 
range or Ef i 11 
5 Eftrears or Eſtralts '. 92 
Eftraapmenm: i - 11408 
Eveſdroppers ne 546 
Evidence, ſer I. 

Evidence of Laus, ſee Chareers 
Ex aſſenſu partium ax 
Examiner 783 

Examination, (ee Troal 

'Exchangers of Gold and Sdlyer 546 
Exception 29 
Exc 2 25 545 

"' Excommunication, fee Court and Vt« 

xchequer, (ee Court 

Cb. 82. Execution + 346 
Executor, (ee Tamm 

Hxzexxtione judicii $53 

-: 1 Exemplification | * 5 

- 15 E xtmption, ſee Diſclurg- i 

Ex — quetela * nas. 8 

75 ( Exigent \ 7 

? 20 Exigentey, fee of WL 


Ex mero motu, ſee Patent 


1122 


r Exoneratione Sectæ 274 $ 
6 Ex 


8 . 3 | 
Expectant 1123 


Exßeditate ibid. 

Expenſis milicum Levandi, 8 &c. 10 

Starater; ee Statutes 

8 Expoſition ofe< — ſee Deeds ER 

Ex to wi 8 

Ex poſt fact 1123 

Extendi facias $46 
Ch. 83. Extinguiſoment 353 
Extirpation 10 

Extortios 781, 782 
; r. 

Acaltier 359,157 
Failer of Record, fee Recerd 

0 | Tae Al 5 1123, 18 
q Fair gie ce $28 
Ch. 84. Furt and Aarksts 862 

Faitor I 123 

 Fait, ſee Deed. 

Farding ibid. 

— Ph or F arrundu, ſee De 
iQ? tiey. 

Farm — 363 
N = Falling 4 

Falſe ere, | 648 
T Falte Fudg 492 
128 Ad fee Er Error. | 

7091 Latin | 683 


| W de Recovery ; ſee Zeco- 
I 7407 Recital, 'ſee-Deed. 


Fealty, ſee Services 701 
Fee. farm 1. 362 
Fees 782 
And ſee Officers: mics 1 
„. 1 Semple. .... 302 
Tura! 304 
Fecelem and Felo de fe 372 
Felt and Har 98 
Feme- covert and Sole, ſee Merriage 
and Infant. . 
** Fence mont) 613 
Feodary, ſee Officer. 
« > +Feoffmens 303, Ge. 
c Ferdroit 0 | 1123 
Feræ natura' 4813 
' Feſams and Parttiidges . | 452 
\ — 5 Tung 
Fighting and quarreling 785 
Andes Peace. N n 11 22 4 


920 
Fine to the Lord 329 
Ch. 85. Fine of Land: 574 
Fine to the Lord Protec ter 570 
Fine force - 1123 
Fire 645 
Firſt-frmits gor 
Fibuns bag 1109 
Fleet, ſee Impriſanment. 
Flax d Hemp 644 
Fledwit 1123 
Flemeſwit ibid. 
F lorences ibid. 
Fla ſam 362 
Folkmote 11 2 
- Fools, ſee Miete. 
Feorgeld ſee Foreft and E — . 
tate. 
Fest of the Fine, ſee Fine 
Forbar 1123 
Force 580 
Chap. 86. Forcible Jawy and 1 
Foreſtaling 614 
 Foregoers 1123 
Ch. 87. Forſciture $73 
Forfeiture of Marriage 622 
| Ch; 88. 2 Deeds 610 
F 707 
»Forma — 1124 
Ferm eden 3 
Formication | 665 
Ferein Attachment © |\' = 
Foreis Oppeſer 5 586 
Forem Plea 
Foreft 611 
Ch, 89. Fowl and ——_ 6:3 
Fourc her 17 
Frank-tenement 
Ch. go, Frenk- edge 613 
Frank- lam 
Ch. 91. Franchiſes and Liberties 616 
Frank: almoigu : 703 
Fran unk 1124 
F — * 612 
Fr cc 
Frank- farm Ae, 
Fran marriage 505 
Fraud and Fraudulent Deeds 254 
Free-chappel I 613 
. Frekvud.. | ibid. 
Free. (vitors, ſee Officer: 
Free- borough 1124 
Freſb-ſmte 613 
Fri. Aſtiſin, ſee * 1 
Freſh fine 1124 
Freſß force ibid. 


r "Briporers 4 
Fuel, ſee Word ! 1110 5 eue 
EFaer ö 1124 Abess corpora 1050 
Fugitive, fee Maiſs and Felon. Habeas corpus © ner WGu 
Furlong; fee Quantity 3822] + Habendum a 4 308 
Fuſtians 616] < S Seiſinm > 
| i Habere facias} Poſleftionem, 
| . See Execution. * 
Naberjecta 
Able OBE 1244 Habler | 
Gage deliverance 143} HB. 
Gager de Ley, or Wager of Law, ſee | Half- Seal 
Oath. . 1125 
Gage, lee Pledg. Hallimote 
Gainage 1124 Hamlet 
Gal. delivery 362 Hankwit | 
Gael, fee Inmpriſonment, | Hague | 
Galedg or Gallecks 11244  Hares 645 
Ch.92. Games and Plays G21 Hariot f 703 
Garb 11244 Hats and (apt 98 
Garble ibid. | Haverdepoys, fee Averdepos. 
Ch.93. Guard or Ward 623 Hault-Treaſon, or High-T reaſon, ſee 
Chivalry —_— 8 
„Nature ** aber: 112 
di 5 occage ( . * Hawking, Hawks and Hounds boy 
Nurture Hayward, ſee Officers. 
Ce | 11244  Headborow 1125 
Carrier 5 164 Hern 613 
Garranty, ſee Warramy + Heir, ſee Inheritance 481 
Gavelet 143 | Hemp and Flas 644 
Gawgeor, ſee Officers: © Herbage, (ee Grant, & 1125 
Gertleman 747| - Hereduament ibid. 
Gift and — 622 — abducto, ſee Gard 622 
Ch 94. Gig- Mill. 644, 1124 erefie * 79,644,896 
Gila : ibid.. Hide of Land 1 ns 
Glebe 87 - Hidage Is ibi 
Gold, Silver, and Goldſmiths 644  High-Commiſſion, fee (ours, 
Good behavior 795 High-ways | 1112 
Governors, lee Officers. Hogſhead © $23 
Graffer 1124| ' © \Hogenhive 1125 
; Grand Cape 9] - Holidays 3897 a 
| Grand Diſtreſs, ſee Proceſs 8| Hue, ſee Officers | 
: Grand Seal, ſee Seal. Homage 703 | 
: Grand Serjeanty 701 "Homicide 369 
Grange 11244 Homeſoken 1125 
Grant 625 Homine replegiando — 8 
Gree 11244 Honor and Honor-Conpt - 644 
Green-cloth, ſee Court. Honor 1748 
Groom, ee Officer, Hope 644 
Green wax 1124 Horns and Herner: ibid. 
Greeue Or Greave ibidG. Fern- gels 1 
Grit h breach ibid. Hors de ſon may 225 
G wndage ibid. © Horſes and Mares 644 
Guild | idid. He#þital, fee Poor 798 
Guns and Croſs-bows 644 Ho#þitallers . > nag 
' Ganpowder, fee Gunz 644) Heſtler 1053 


2 Hotch- 


The I —— 


— — 


2 2 — 
Ch. 95- 
Hedgboot and 1 645 


. e 9 22 
| _—_— 1125 
Ended and penal 464 
drin 1050 
2 arte Court.” : 
Ch. = ban * 815 
Husbandry 1002 
Huftings, ſee Court. 
Hue and Cry, ee C roms. 
I. 
Arrock | 1126 
ag — 748 
7. Ideot and Lunatic 646 
oe es inquirenda ibid. 
, Taolatry and S ft 648 
eofails 19 
Tit Prieſts 797 
etſam 362 
: Jgnoramus, ſee Crown, 
-  Tmaght 797 
Imnber- days 563 
Jubeſilling of * . 825 
Imbraceor, ſee Maintenance, 
:Imparlance - - | 4:4 88 
Impeachment of rae 1106 
TImplead 1126 
1 mplication 648 
Importation 1019 
Tmpoſition, ſee — 286 
Imp 1 * bid 
hos Impriſonment 6048 
2 riatis 1 85 
In caſu proviſo enn 8 
¶Incertainty, ſee Certainty: 
unceſt 665 
Ch:99. Incident 662 
Inclaſure, lee C mmen. 
Incontinencie * 665 
Incorporation, er Corporat 747 
— ne ſee (ommon, and Lord , 
and T enautc Py 42] 7 
Incumbem ee 85 
Inlenture, ſee Dad. | 
Andicavit, ſee Prohibition 812 
Indictment, ſee ( . 5 
Indiviſum, ſee Jointenanti 667 
2 N. 1126 
Induction 1 870 
. "Infangtheif 126 
74. Inf, ant 73 


; 
| 
| 


af ing 614 
Inheritance 481 
Inbibition, ſee Prohibition $12 
In bolders 1055 
— ſee Chancery. 

Inmates and Vndertenants 340 
Inqueſt, ſee Trial. 
Inquiſition, fee Office 778 
Inrollment, ſee Bargain and Sale, — 
Deeds. 
—— ſee Trial. 
Inſpeximus 795 
Iuſtiturion 85 
Intakers 1126 
Intent 665 
Interdiction, ſee Court. 
1 nerlining, ſee Deed. 
Interpleader, lee Action 
Inteſtate 549 
Intruſion, ſee Diſſeiſon. 
Inventory, lee Teſtament. 
inveſt 1126 
Ch. 100. Fointenanta, and Tenants in 
Common 666 
oint ure 522 
eurnchoppers -”" Ra 
aurnies ac count, lee Attion. 
| 7 lee Maſter. 

I Ipſo facto 1126 
Ireland 683 
Iron 90 
Iron- Mills, fee Mill.. 

Iſſues of Furors, ſee Trial. 
Iſte of Wight cgi 
Iſſue, ſee Trial. 

> Cb. 101. Judgment or Condemnation 682 
uages ibid. 
ure Coronz 1126 
Jure Patronatus 86 
[ns fer ſer Anthority 144 

Jurort, fee Trial. 

ura regalia, ſee Prerogative. 
7 lee ¶ owrt and Officers: 

ufticies 10 
Juſtification 1041 
K. 

Ing and Queens gaudi 683 

| Kine and Calves, fee Cartel. 
. ings Silver 574 
.. Knights, ſee Officer and Name. 
Knights Service 701 
10K nights Fee, 705 


4 
deformer and Information, ſe Officer 


|: 


Laborers 


L. 
Aborers © 743 
Laborariis ibid. 
Laches, fee Time 930 
Lagan 302 
Lag hſtite : 1126 
. — 1019 
Laſtage 1126 
Laſt, ſee Quantity | 822 
Latitat 8 

Latten, ſee Braſs: 

Ch. 102. Latine and Law 683 
Law: dy Court 364 
League 700 

Ch. 103- Leaf 685 
Leather 905 
Leet 364 
Lent 700 
Legacie, ſee Teftament. 

Leproſo amovendo 9 
Letter of Attoiorney „123 
Patents 795 
Letters 5 xchange Y126 
Marque 739 
Levant and Conc ham 456 


Levari facias, ſee Exzcution. 


Levy 1126 
— by Difreſs, ſee Oiſtreſi. 
Ch,104, Libe li 698 
Libera Piſcaria 1109 
Libera Chaſea habenda, fee Forreſt. 
Liberate 910 
Libertate probanda 9 
Liberties 616 
Librata terræ, — Qauity. 
Sur 1 
Liceotia yoo Bien 9 
Licence, ſee Authority. 


Licence of Alienation 
Licence ad eligendum, ſce Con 


- Cecſlier. 


Lieutenant, ſee Officer, 

Ch. ioc. Lieu or Place 700 
Ligeance, fee Allegeance. 
Limitation 930 
Linnen Cloth 700 
Livery of Seifon 


$67 
Livery ont of the Kings hands, ſee 
Gard, 


Livery and Reteiner 940 
Local, fee Action, and 1126 
Lollards 4 
Loriners 1126 
Ch. 106. Lord and Tenant 701 
Lords day 698 


Lotherwit ' 1126 
Lunatich,, Tee Ideot 646 
Laſiborom 1126 
M 
Acegriefs 1126 
Mad men, ſee 1deots 646 
Maihme, ſee Treipaſs. 
Maid 1117 
Ch. 107. AMdimtenance 711 
Mainteisers or Bearers ibid. 
Mainpriſe, Re Impriſonment. 
Mayor and Commonalty 747 
* May-Poles 621 
Mam bote 1126 
Male. tenant ibid. 
Mandamus, ſee Office. 
Mandat 153 
Mandatum 1126 
Manor 1.70 
Manſtaug hier M — 
Manucaptio, ſee #rit 8 
Manne 1127 
Manumi ſoun 1056 
Ch. 108. Merchants and Merebazndi/es 
718 
Marches 1127 
Mark. ibid. 
Market · overt 562 
And ſee Frauchiſet. 
Ce. = Wins and Matrimony 720 
cht 10. keen; Repriſat 739 
AMarſpals, lee Officers, & 656 
Marſbalſey wid. 
Marſbes and Fenns 739 
A 77 
Maſons 739 
Maſters of the Rolls 783 
96 Ch. 111. Afafter a Servant 740 
& 14 
Matter in Deed 1127 


Ch. 112. Malt and Malſtery 739 


Manger and Boyer ,' or Meat and 


Alaxims, ſee Law 883 


Al cal 7 
Meaſon or Dacling bane 740 
Meaſures 822 
Medelefe + hn 
Medierate Buga 1 — 
Medio acquietando 

Melius inquirendum, ſee oft 272 
Menace 1896770 
Meſne 701 


4 AMeſne, 


The Table. 


Meſne, Rates or Profit 624, 778 


Meſſuage 1127 
Mildernews and Powldavy ibid. 
Metropolit an 904 
Militia loo 
Ch. 112. Mills and Millard 744 | 
Mineral 1127 
Miner 744,803 
Miniſters 898| 
Hint, ſee Prerogative. 
Mile 1127 |: 
Miſcontinuance, ſee Action. | 
Miſericordia 592 
Misfeaſance, ſee Action en the Caſe. 
Ai noſmer 943 
Miſbriſion 383 
Mittimus 862 
Moderata miſericordia $92 
Modo & forma 19 | 
Monaſteries | 898 | 
Monopoly | 744 
Money : 744 
Droit 779 
Monſtrans de Fait, ſee Action. | 


Fines or Records, ſee | 


Nihil dicit 18 
Nient lettered, or, Not able to read, 
684 
Night-walkers 746 
Nil debet, ſee Action. 
Niſi priug 1050 
Nobility 747 
Nomination 85 
Nomine pœenæ 273 
Non obſtante 795 
Non: ability, ſee Diſability. 
Nonage | 473 
Now-claim 251 
Non compos mentis 648 


Not guilty, ſee Action 

Nor: feaſance, ſee Aion on the Caſe. 
Non diſtringendo 

Non implacitando aliquem 

Nun intromittendo 


Non mercandizando victualia 5 6, 7 

Non procedendo ad Aſſiſam 

Non reſidentia 

Non moleſtando 

Non ponendo in Aſſiſis & J uratis, ſee 

Trial. 

No- reſdence, ſee Service of God, 
895 

Non ſanz memoriæ, 646,63 
Nom. ſuit, ſee Action. 

Nom tenure 702 
Non-wſer, ſee Franchiſes 616 

Ch, 115. Noſme or Name 747 
Note of a Fize, ſee Fine, 

Ch. 116: "Notice and Ignorance 749 
Novel- Aſſignment, ſee Trefpaſs. 
Nudum pactum 176, 53 
Nui tiel Record 825 
Nuncapative 931 
Nuper obiir 142 
Nurture, ſee Gard. 

Ch.117: Nuſance 7252 

O. 
Ch. i 18. TNA: 754 
Oatmeal ibid. 

Oblations 1127 
Obligation and Defeaſanci 755 
' Obventions 1127 
Occupancie and Occupant $27 

Occupavit 
Odio & Aria 601 

Cb. 119. Office before Eſcheater 778 
Officials, ſee Officers 793 


| Records, 
Monſtraverunt | 143 
Ch. 113. Mortgage and Pledg 744 
Mortdaunceſter 142 
Mortling I 127 
MHortmain 745 
Mortuary 6 746 
Muher 179 
Multiplication of Gold, ſee (rown. 
Hulture 1127 
Murage 1127 
Mur 370 
Auſters 1099 
Mute 1047 
N. 
Aam 1125 
Nene | 747 
Nativo habendo 1056 
Natural Affection, the kinds of it 277 
: Naturalization 96 
Ch. 114. Navy and Navigation 746 
Ne admittas 86 
Negativa pregnans 19 
Ne injuſte vexes hoe 
New Aſſignment, ſee Actian. 
News 746 
Newcaftle 
Next of blood | 277 


Ch, 120. 


: The Table. 


120. Office and Officers 780 
wo +4, tons $25 
Oyer and Terminer 1127 
oy! 755 
Ordeal F 1127 
Ordelf 
Ordinances T<s 
Ordinary ibid. 
Orgeis 1127 
Overſeers of the poor 798, 792 
Oaſter le main 624 
Outlary, ſee Vilary, 

Out-Riders 1127 
Outfang Thief ibid. 
Oxegange 822 
Owelty of Services; 1127 

p. 
Ayment 877 
Paine fort & dure 384 
Painters 795 
Pannage 643 
Pannel 1050 
_— 797 
aramo unt 
Paravail 3 1120 
Paraphernalia 730 
Parcofrato 459 
Parcel Makers 785 
Parcenors 
Parcenery 677 
Pardon 794 
Ch. 121: Pariſh, Pares or Peers 1128 
Park 612 
Parliament 260 
Pernour of profits 1126 
Paraphernalia a 728 
Parſon and Parſonage | 84 
Particeps criminis, ſee Acceſſary 379 
Parties 811 
Partition 678 
Partridges » 645 
Patent of the Lord Protector 795 
Patron 84 
Paving London ſtreets 795 
Pawnage 613 
Pawntakgrs, ſee Friperer! 
Peace 795 
Pearch er Red $23 
Pedage 1128 
Peer 748 
Penalty 873 
Penance 366 
Penſion $37 


| 


perambulatione facienda 


bY 
Perdonatio Utlagariæ 7 
Peremptory 20 
drr | 754 
Perinde Valera 145 
Permuratione Archi tur. 
Pernor of profits 1128 
Perpetwity 796 
Per quz ſervitia. 127 
Perquiſites 710, 1128 
Perſonable 186 
Perſonal and Perſonality 1128 
Perſonal Action, ſee Action and Tyeſ- 
paſi. 
Perſons ne Prebendariti: 7 
petit cape 9 
Petition 779 
Petit T reaſon 368 
Petit Larcenary 376 
Perit Serjeanty 701 
Ch. 122. Pewter, Braſs, and Pewterers 
796 
Phyfitians, Apothecaries, and Surge- 
Ons 796, 36 
Pickage 1018 
— or . 8 1128 
ilory and T wmbrel 797 
P5powder 363 
Pipe $23, 1128 
Piracy 377 
Piſcary 1109 
Placards (or Placat) 1128 
Plagne 795 
Plaint and Plaintiff, fee Aion, 
Playes G21 
Pleading and Plea 18 
Ch. 123. Pledge and Gage 797 
Pleage, ſee Chief Pledge and Mor- 
gage | 
Plegus acquietandis ibid. 
Plenarty 85 
Plonkets 1128 
Ploug hboot 645 
Plengh-Land 1128 
P luralitie "= 
Pluries capias | 2 
Pocket of Wall 823 
Poll-moneys 920 
Pol or Deed Pal 397 
Polls 1050 
Polein 1129 
Policy of aſſurance 719 
Ponendis in Aſſiſis | 7 
Pone 864 
Pone pervadium 10 
Ponta ge 1116 
797 


Pope and Papiſt. 
d 4 
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Portgreve | 
Portmote 1128 
Portſale | ( 
Portion of 1ithes, lee T ithes, 
Ports, or Cinque Ports 617 
Poſſe Comitatus 1128 
Poſſeſſion ; 799 
poſſeſſio Fratris 483 
Poſſibility and impoſſibility 799 
oft Diem 1128 

Poſt Diſſeiſin, ſee Diſſciſia. 

pPoſt Fine, ſee Fine 574 
Poſteriority — 
poſt Term 5 1128 
Poſtea 
Pourpreſture, ſee Purpreſture 753 
Pourparty a 1128 
Pound 462 
Poundage 618, 1128 


Prayer, Preaching, and * 
97 
Preamble * 97 
Precepartium, ſee Ac ion 
Precept, ſee Commandment 153 
Preceptory 1128 
Prxcipe 8 
Priority 702 
Pronethary or Preignotary 784 
Premiſes 408 
Premunire 80 
Prender 1129 
Præpoſitus 1128 
Ch. 126. Preregative of the Lord Pre- 
 tefboy 890 
Prerogative Court 365 
Preſcription 387 
Ch. 125. Preſeuce and abſence Boo 
Preſentment to a Church 85 
Preſentment in Court, ſee Court. 
Preſident 786 
Preſt- money 1128 
Preſumption, ſee Tryal 
Pretenſed Droit or Right, ſee Droit. 
Price. Boo 
, _ Prieſts 797 
* Primer Seiſin 624 
Principal and Acceſſary 379 
Nrincipal and Challenge 1050 
, Printers 182 
Priority 1128 
.#riſage ' 
Priſon and priſoners 648 
127. Privileges 810 


« + Childe, fee Infant 473 


Power, fee Authority. 


Ch, 124. Poor or Beggers | 798 | 
Ch. 128. Privities and Privies $11 


. — 


Priviment Enſeint, or privily with | 


Privy Seal * 394 ; 


Prize, lee Marque, 


Parties idid. 

Probat of Teſtament 931 

Procedendo 5 862 

Proces | 6 

Prochein Amy 608 

Prochein de Sank, or next of Blood 

| 2 

Prochein avoidance © 34 

Proclamation 819 

Precurat er | 1128 

Profer ibid. 

Probibition $13 

Pro indiviſo, ſee Foyntewants 666 

Prolocutor, ſee Convocation 365 

Promiſe | 47, 168 

Promoters, lee Officers, 

Proof 105 
Ch. 129. Property $13 
Ch. 130. Prophecies 819 

Proprietarie 813 

Pro rata $26 

Protection 819 

Protector 800 

Proteſt | $19 

Proteftation, ſee Aion. 

Proviſo, ſee Condition 281 

Province | 

Proviſion } 1128 

Provocation, ſee Appeal 

Pur ſeiſer le terres, le feme 7 
Ch. 131. Purchaſor and purchaſe 820 

Pu gation 585 

Purlie w 612 

Purpreſture 753 

Purſuivant, ſee Officers 780 
Ch. 13 2. Pur deyor: 821 

Piracy, ſee Piracy 377 

Q. 
Ce jus 746 
ch 133. Cn, 822 

Quare impedit 

Quare incumbra vi 3 84 

Quare non admiſic f 


Quare ejecit infra tetminum 531 
Quare intruſit Matrimonio, fee 
Gard. 


Quareobſtruxic 7 
Quare non petmittit _— 
Quarentine 1 
Q garter Seſſions 262 


Quæ 


be Table. 
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.Quz plura, ſee Office» Redubbors 0 19 
| qd ro 19 Reentry, ſee Condition 2710 0/881 
Que eſt Meſme Reeve, fee Bailgh _ ry 
Qem redditam reddit _ Reextent, ſee Ein A 
"Quid juris clamat 7] Regarder en 
Queftus eſt nobis 733 Regrators 64 
Daa improvide, ſee S perſaditas Rejoyndey 19 
Quid pro quo 168 Ch. 136. Relation) 22 
. Qeinziſme g20 | Ch. 137, Releaſe 283 
Quite claim, ſee Releaſe. 85 4] Relief os 
Quod ei i deforceat Religion 2895 
Quod clerici, cc. Remainder B84 
2 perſonz nec Prebeudari 7 - Remembrancer . 78 
Ch. 138. Remitter ata By 
od cleric beneficiati, c. Ch. 139. Remover of Remaud 862 
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CHAP. 


Of eAcceptance-. 


®CcEsypTANCE is the taking in good part 
- or agreement unto ſome Act done, or 
ſomething given; which if he had not ac- 


and required ſome other thing, whereof he 
is now barred by Acceptance, or he might 
have avoided ſomething done, which he 


a Rent or other thing; and it is either ex- 
preſs or implied: And it is ſometimes of a 
Rent by an iſſue in tail after his anceſtors 
- death, or by the ſucceſſor of a ſpiritual 
VT RIELLE) perſon after the death or departure of his 
14; ZE Q>en))\® >; predeceſſor, or by a wife after her husbands 
— =— death, or by him in remainder, or by an 
Infant at his full age, or by an heir after his anceſtors death, or it may be by the party 
himſelf that made the eſtate. And ſometimes it is of a ſum of money or other thi 
either of the ſame nature, or of another nature; and by the taking of the Rent in 
ſuch caſes, the party that accepteth it is barred for his time to take any advanta 
of the eſtate, or him of whom he took the rent that was before voidable, and might 
by.him have been avoided before the acceptance of the rent, but is now by this means 
affirmed : And in other caſes by ſuch acceptance he is eſtopped to do or have ſome- 
thing that before he might have done or had; as appeareth in the examples follow- 
ing. Terms Ley. Dyer 46.9. 

Whereſoever the acceptance of a rent by any ſhall bar him that doth accept and 
affirm the eſtate of him from whom ĩt is accepted, there muſt be theſe conditions and 
qualities in the caſe. 1. There muſt be a privity either in Deed or in Law between the 
party giving and the party taking: And therefore if a diſſeiſin of any iſſue, &c. ac- 
cept a rent, this ſhall not prejudice an iſſue. - 2. There muſt continue in the taker a 
power of acceptance to, and at the time he muſt have the next eſtate : And therefore 
if the iſſue in tai] before his acceptance have ſuffered a recovery of his Reverſion, and 
after accept the rent, this will not affirm the Leaſe againſt the Recoverer. 3. The 
Leaſe on which the Rent ed is reſerved, muſt be a good Leaſe, and not void or 
determined by Re-entry ; and therefore if a Leaſe be on condition for years that ſuch 
an act be not done, the eſtate ſhall ceaſe and become void, no acceptance of the Rent 
reſerved upon that Leaſe after will affirm the Leaſe: 4: The Leaſe muſt begin in the 
life-time of him that made it. 5. If there be my precedent Leaſe, the 8 

| mu 


Accept ance. 


cepted of and received, he might have had 


hath now affirmed by this: And this is of The Kiads. 


Afermances 


Sed. 1. 
I. Where and 
in what cafe 
the acceptance 
of a rent is & 
bar. 


+ 


2 Acceptance. Cur. I. 


muſt be after the end of that Leaſe: And therefore if one ſeiſed in Fee make a Leaſe 
for ten years rendring rent, and after make him an Eſtate tail, or to him and his wife, 
and then make attother Leaſe, or himſelf and his wife of her land to the ſame 
party, and the iſſue or wife after his death accept the Rent during the ten years, this 
doth not affirm the ſecond Leafe, 6. The acceptance of the Kent muſt be by one 
that hath right co the land at the time, and not before his right come : And therefore 
if the iſſue in tail before his anceſtors death accept the Rent,this is no bar to him after. 
7. The accepted thing muſt be a Rent, and not a ſum in groſs, or an Annuity newly 
created: And therefore if one make an Eſtate, and therein the Feoffee, Leſſee, or 
Donee covenant to pay to the Feoffor, Donor, or Leſſor a ſum of mony yearly, or 
grant to him a new Annuity or Rent out of the Land, and the iſſue ſucceſſor &c. 
accept this, this is no bar nor affirmance of the Leaſe. 8. The Leaſe on which the 
Rent is reſerved muſt be by Indenture. Byoo, 166. Dyer 46.9. 11 H.4.15. 14 H. 8. 
11. Dyer 27. Broo. 399. 879. ( 00.3. 64. 26 HF. 1. 2. Broo. Acceptance 2. Dyer 
91.13. 

1. By iſſue in If a Tenant in tail make a Leaſe for years rendring Rent, and die, and his iſſue ac- 

rail, or his cept the Rent; this doth bar that iſſue that he cannot avoid the Leaſe, and doth affirm 

Fecffee. the Leaſe for his time: And if ſuch a Leſſee for years make a Leaſe of part of the 
land for all the term, and the iſſue accept the Rent of the Leſſee or Aſſignee, this is 
an affirmance of the Leaſe for ſo much of the land as the Leſſee or Aſſignee hath, and 
for the reſt alſo, 21 H.7.38. Dyer 30. & 95. Broo. 166, Coo, 3. on Walker's 
Caſe, 23. | 

If there be Tenant for life, the remainder in tail, and he in remainder make a Leaſe 

for years rendring rent, after the Tenant for life dyeth, and then the Tenant in tail 
dyeth, and after his death the iſſue in tail accept the Rent the next Rent-day ; this 
doth not bar the iſſur and affirm the Leaſe. Dyer 279. 

If Tenant in tail make a Leaſe for forty years to begin ten years after rendring 
rent, and dye, and aftet the iſſue in tail enter, and make a F ent before the ten 
years expire, and at the ten years end the Feoffee wave the poſſeſſion, and the Leſſee 
emer an pay the Rent at one of the days of payment, and the Feoffee accept it, this 
hath affirmed his Leafe. Plow 437. Coo. ſuper Lit. 46. 6. 

2. By the ſuc-' If a Biſhop, Abbot, Dean or Prebend by their common Seal had made a Leaſe for 

c _ of 4 years rendring Rent, and die, and che ſucceſſor accepted the Rent, this would affirm 

r3.ual perſon, e — fot his time. Dyer 46. 309. Coo. 3. 65. 2 H. 7. 38. 37 H. 6. 3, 4» 
Broo.380.32% ©. 7”. ate ” 

3. Byawife If a husband and wife make a Feoffment in fee, Gift in tail, or Leaſe for years or life 

after husbands af the land of his wife rendring Rent, and die, and after his death the wife take the 

deach. Rent, this expreſs acceptance Goth affirm the eftate, and bar the wife and her heirs 
of entry and action both for ever; and if ſhe diſtrain and avow for the Rent, or brin 
an Action of Waſte againft ſuch a Leſſee; this is an implyed acceptance, and will bat 
her and hers alſa, So if the husband and wife make a Leaſe by Indenture rendring 
Rent, and the husband before the Rerit-day die, and the wife before day take atiother 
husband, who at the day doth accept the Rent, and then dies; this acceptance by het 
husband is her acceptance, and will bar her for ever. 26 H.8.2. 15 EAA. 18. Dyer 46. 


7 


ENB. 192.3 H. 6.53. Broo. leaſe 3.11. Dyer 158. | 
4. Ofa Lord If a Lord of a Manor grant a Copyhold eſtate for three lives, and after make a 
of a Manor. or Leafe for three lives r a Bent, Sad give Livery of Seifin, and fo diſſeiſe rhe 
/ * Copyholder, and after the Lord granterh the Fee to the Copyholder, and he accept 
Go © the Rent of the Tenant for life, this doth affirm the Leaſe. Dyer 30. 09. 
If a Diſſeiſor make a Leaſe for life rendring Rent, and after 2 Fine the Re- 
vetfion to the Diſleiſee, and he accept the Rene of the Leſſee, t ſees this is a bars 


yer 30. 207, ro 1 6 | | | * 
ws one make a Leaſe for years, ( if the cloſe of the Condition be not, That then the 
Eſtate for years (half ceaſe or be void) rendring Rent, with clauſe of Re- en try fot 
nom payment, and after non- payment and a legal demand made, the Leſſor doth ac- 
cept the Rent at another day of payment; this doth bar che Re.entty and affirm the 
Leaſe: And if it be in Eftate for life, or any Ffeehold tliat is granted rendring Rent, 

| | ler 


— 


A 


—_— 


CHar, [. nA cceprance. 5 


ſer rhe cloſe of the Condition be how it wilt, until an actual entry, acceptance ef the 
Rent will bar the Leſſor, and affirm the Leaſe or Feoffment. Cos. 2. 04. Coo. ſuper 
Zit. 2 17. 
lf a Tenant make a Feoffment by Collufion, and the Lord die, and his heir accert 3. ry an Nit. 
the ſervices of the Tenant, dy this he is barrtd to take advantage of the Colluſion. 
FNB. 142. 4, 
If a — ſeiſed of land in the right of his wife make a Leaſe for years not warranted 
by the Stature of 32 H. S. rendring Rent, and after their death the heir axcept the 
Rent; row it ſeems by this he hath affirmed the Leaſe: Dyer 229. | 

If an Infant make a Leaſe for years rendring Rent, and at his full age accept the 6.85% an [nfan: 
Rent, by this he hach affirmed the Leaſe and barred himſelf: And if it be a Leaſe for ac full 43c- », 
years, the remainder for years to a ſtranger, rendring Rent, and he accept the Rent 
of the firſt Leſſee, this doth affirm it for the remainder alſo. So it ſeems if he accept 
the performance of other Covenants, this may affirm the Leaſe, And ſo it is of Copy- 
hold land: If an Infant-Copyholder make a Leaſe for years rendring Rent, and ac 
his full age accept the Rent, this ſha! bind him, Trin. 2 Car. J. R. Aſpficld's Caſe, 

Plew.545. 18 Ed. 14 HS. 

If lands be given to the husband and wife and the heirs of the body of the husband, 1 = — 
and he leaſe for years rendring Rent and die, and the iſſue in tail accept the Rent du- in hat wafer 
ring the life of the woman, this is no bar, nor affirmance of che Leaſe. Coo. 3. 64. barreth not. 
Bros. Accept. | ; . 
If the Tenant in tail make a Leaſe for twenty years rendring Rent, and the Leſſee 1. By iſſue in 
make a Leaſe of the land for ten years, and the Tenant in tail die, and his iſſue accept tail, or his 
the Rent of the ſecond Leſſee; this is no bar to the iſſue, nor affirmance of the firſt Fcoffce. 
or ſecond Leaſe : but if the firſt Leſſee pay it, it is good; fo alſo'if the ſecond Leſſee 
pay it as Bailiff to the firſt Leſſee. Broo.166. — a 

I che Tenant in tail make a Leaſe for years not warranted by 32 H. &. as if he make 
a Leaſe to betin aſter his death rendring Rent, and the iſſue accept the Rent, yet this 

doth not bar him. Dyer 279. . | 

If a Parſon, Vicar or Prebend make a Leaſe for years — and the ſuc- , By che ſuc⸗ 
ceſſor accept the Rent, this is no bar to him, not afirmance of the Leaſe : So if that ceſſor of a ſpi- 
a Biſhop had made a Leaſe for Tythes or the like, or any other void Leaſe, and his ritual perſon, 
— accept the Rent, yet chis would not bind. Coy. 3.65, Dye 46. 37 H 6.34. 

700. 38.3 21. X * pi 
- If a Biſhop had made a voidable Leafe to one, and after made a good Leaſe con- 
firmed by the Doan and Chapter to another, and the ſutceſſor had accepted the Rent 
upon the firſt Leaſe, this would not aſſirm this firſt Leaſe: Dyer 46.9. | 

If « Biſhop had made a voidable Leaſe and die, and his facceſſor had accepted the 
Rent only due to the King in the time of the vacation of the Biſhopriek, it ſeems this 
is no affirmation of the Leaſe, Sed quære of this Caſe, Hil.18 ac. B. x. 3 

If che husband alone make a Feoffment in fee; Gift in tail, or Leaſe for life or years 3-Bya women 
rendring Rent, and die, and the wife accept the Rent, this doth not bar the wife nor after her hui- 
her heits, nor affirm the Leaſe: So if the husband alone make a Leaſe for life rendring bands death. 

Rent, with Letter of Attorney to his wife to: give Livery; and ſhe doth ſo (as it 
ſeems ſhe may) and after his deceaſe the actept the Rent, this is no bar. 26 H. 8. 2. 
15 Ed.q.18, Perk. ſeft.199. | | 3 by | 
$ kings wy wife had at the Common-Law —.— the Statute of 3 — — 
by yea |, rendring Rent to them, | A 
— had — Rent yet ſhe might have avoided che Leaſe, unleſs it were 
( ndeniturs., 91 & +77 | | Das 
If basband and wife by Indenture enfeoffs A. of the land of the wife; and A. ia the 
ſame Indentute covenants and grants to pay to them yearly during their lives. forty 
— the husband dyeth; the wife accepts the Rent; this ſhall not bar the wife. 
H. 8. 14 3:1 : Ons 5 1 
If the husband and iwiſe małe a Leaſe by parol, rendring Rent, and ſhe accept tho 
Rent after his death, this will not bar her. Pla. 43 L. per Jremiq. | 
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4. By a Lord 
of a M. nor. or 
by him in re- 
mainder or te- 
ver lion. 


5. By an heir. 


Sed. 3. 
III. whcre and 
in what caſe 
the acceptance 
of another 
thing is a bar, 
and where not. 


1. Toa woman 
after her huſ- 
bands death. 


2. Toa Feof- 
for, Leſſor, &c. 


3. To an In- 
fant- 


4.To the Lord 
of a Manor. 


5. To an Ob- 
ligee. 


If one have title to have a Writ of Eſcheat, and he after accept the Rent of the 
Tenant, he isnot barred of this advantage : For if the Lord accept the Rent by the 
hands of the Heir or Feoffee of the Diſſeiſor, that is in upon a Title of diſcent or feoff- 
ment after the Eſcheat accrued,this is no bar: but if he avow for the Rent in a Court 
of Record, or accept homage or fealty of the Tenant that is in by diſſeiſin; by this 
he is barred. Coo. ſuper Lit.268. 

If a Leaſe be made upon a Collateral Condition, or Condition to do ſome Calla. 
teral thing, as not to alien, or the like; and after the Condition broken, he in Rever- 
ſion not having notice thereof doth accept the Rent ; this is no bar nor affirmance of 
the Leaſe. (vo. 3. £4. 

If a Terant in tail be the Remainder in tail, and the firſt Tenant in tail make a Leaſe 
for years rendring Rent and die without iſſue, and he in Remainder accept the Rent; 
this is no bar, Ceſſante ſtat primitivo, ceſſat derivatives ; ( the primitive eſtate 
ceaſing, the derivative allo ceaſeth.) Broo.370. 
Ifa Copiholder makes waſte, by which a forfeiture accrues to the Lord, and after- 
wards the Lord accepts the Rent, this ſhall not conclude Him of his entry by book, 
becauſe by the forfeiture the Eſtate was meerly void, H. 28.4. And yet ſee the Caſe, 
ifa Copiholder enfeoffe a ſtranger to his own uſe by Livery in fee, and after pay the 
Rent to the Lord as before, this is a continuance of the Eſtate. Arden and Banmyres 
Caſe, in Cromp. ur. f.214-6. 

If one makea Leaſe at will and die, and after his death the heir accept the Rent, 
this doth not bar him nor affirm the eſtate : for Acceptance cannot make good a 
Leaſe determined by the Leſſors death, no more then a Leaſe determined by Entry. 
14 H.8. 11. — 2 4:7 4 8411 

If Leſſee for life or Tenant in dower make a Leaſe for years rendring Rent, and 
die, and the heir accept the Rent, this is no bar to the heir. 2 H. 4, 
11 H. 4 15. IT. « x . 0 5 | I 

If the busband and wife make a partition of his wives land, and it be not equal, and 
he die, and after his death ſhe doth enter into and agree to that unequal part; this 
will affirm the Partition; and bind her for ever. 2 Ed. 3. cui in vita 473 Coo, ſuper 


1750. 1770 ; Si, ©: 63 u3k | 24125 

If the husband be ſeiſed of three Manors of equal value, and chargeth one of them 
with 8 Rent and dyeth, and he accept this Manor charged for her dower ; in this 
caſe ſhe is barred, and muſt hold the Manor charged with the Rent; but if ſhe hel 
taken the'proviſionthe Law made by. Writ of Dower, there ſhe ſhall have a third 
part of all diſcharged.” Coo. ſuper Vit. 173; 18 H. 6. 29. 26 Ed. 3. Rowen 15 3. 

If a woman acceꝑt of a Rent or other land. or part of the ſame land whereof the 
is to be endowed, dr a Jointure made to her after marriage, by theſe means ſhe may 
be barred of her Dower ; for which ſee more in Dower. Dyer 366,317 - Cos. 4. 
2Cs 7. 40. 2.5 5 411 2 $1; $7 

If — make a Feoffment or Leaſe on condition that the Feoſſee or Leſſee ſhall do 
ſome act, as make a Leaſe for life or tha like to the Feoffor or Leſſor, and he do ſome 
other thing, as make a Leaſe for years or the like, and the other accept it; d by 
this he is barred to take any advantage for ibe breach of the Condition; bur if the 
AR to be done were to a.ftranger,” and he accept another thing for it contra, 4548 
otherwiſe. Coo. 3. 64. i 4 „ 

If an Infant that is a Parcener mabe adiviſton, and it be unequal, and at her full 
age the atctpt of in, and emer upon the: part allotted ber; by thus ſhe hath afficaed 


partition and barre@ herſelf, Coo-/wper Lit. & L364 % .. 

It there be Lord, and the Tenant ﬀe his heir within age, 25 a ſtranger, aua 
the Lord teceive homage of the heu, or accept the ſervices of the Feoſſe, and after 
the father die: Nom ig this caſe he is barred of the Wardſliꝑ by bis acceptance, and 
cannot aver the Collnlion, FN A- 143. Fi Gard 3 >Brog 32k 1/1! alt 
If one be bound in an Obligation, with Condition that the Obliger ot a ſtranger 
ſhall pay to the Obliges n ſum of money at a day and. place certain, and ibe Obhger 
or ſtranger pay, and the Obligee accept s leſs ſum hefore the day at ha place or ac 
the time in any other place then the place appointed, or the Obliger or ſtranger give, 


an 
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and Obligee accept any other thing, as a horſe or the like in recompence, in ſatisfa- 
Rion, be it before or at the day; by this he is barred to take any advantage upon the 
obligation, and this is held to be a good performance of the Condition: But the 
giving and taking of a leſs ſum for a greater at the time and place of payment, nor 
the giving of a horſe or the like, if it be by a ſtranger to the Condition; and the Ac- 
ceptance by the Obligee in this caſe is no bar to the Obligee, nor performance of the 
Condition, So if a Condition be to make an Eſtate of Twenty pounds per annum, 
or to deliver twenty Quarters of Corn, and he make an Eftate of Ten pounds per 
annum, or deliver ten Quarters of Corn, and the Obligee accept this at the time and 
place of delivery, it ſeems this is no bar ; (but if the Obligee make a Deed of Receipt 
of deſs, this by way of Releaſe may be a bar.) And if a Condition of an Obligation 
be to do any Collateral thing, as to account, make a Feoffment or Leaſe, or grant a 
Rent, or the like, the giving and taking of money or any other thing in recompence 
and ſatisfaction will not bar. And if the Condition of the Obligation be to pay money 
to a ſtranger, and the Obliger give, and the ſtranger accept a horſe or other thing in 
recompence, yet this is no bar to the Obligee, nor good performance of the'Condi- 
tion: And if it be to pay money to the party himſelf, and he give, and the Obligee 
accept a horſe ar the like in ſatisfaction of part of the debt, and ſay not for what part, 
this is void for incertainty. Perł. ſect. 751.753. Coo. 5. 117. Dyer 1. Broo. Accept. Det. 
43. Coo. ſuper Lit. 212, 213. Dyer 50. Perk 749,752. Ceo. 9,78. Coo. 3, 3. The gift 
and acceptance of a horſe or other thing in ſatisfaction of a Judgment, is no bar in a 
Scire facias upon the ſaid Judgment. Trin. . ac. Sec more in Obligation, numb. G. 
Agreement, Accord. | 
Acceptance by a Witneſs of a leſs ſum for his charge then is reaſonable; will bind 
him. March. 18. 1 43 | | e 2 


— Y —_— — 


CA. Il, 
Of Adtions in generell. 


that which is due to orm; ax it is the lawfull demand of ones right; 
or (as others define it) the Form of a Suit given by Law to recover 
a a thing, But this is ſoinetimes taken alſo for the power or ability 
a man hath to ſue, as at other times it it taken for the execution 
of this power, the Suit it ſelf; and this is the proper ſenſe of che 


_ Coe. ſuper Lit fol.284z2850. + 1 | 
Of Actions, fome da concern the Pleas that were called the Pleas of the Trown, 
—— ut rae alia, (i.) Pleas of the Crown or Criminal, (of which we 


not ſpeak at all here; ) and others do porgern Common Pleas, called Placire 
Cemmunis ſex Civilia : Theſe are either Real, Perſonal, or Mint. ol , 
Ihe Real Action is ſuch.z one wherein Brant · tenement or Inheritance is to be re- 
tovered or ſuxh an Action whereby the Demandane claimetltitle to any Lands or 
Tenements, Ken or Commoiſ in Fee-ſimple; Fee; tail, or ſor teim of liſe. 

Ad this ggainis eit her Poſſefſonie, (da of a mans own poſſeſſiom; oft Auceſtrel, 
ſi. a) ofihe læiſim and poſleffion of bis anceſtor. And this laſt is either Droiiurel, 
when nothing doth deſcend from the anceſtor but a naked right : or poſſeſſorie, i. a. 
when the anaaſtur doth die in phſſeſfion, and the land it ſelf doch defvend. 


The Perſahab Action is ſach an Action, 45 is in the perſonality only , whereby a 


man claimeth debt, or goods, or chattels, vr damages for wrong done to his perſon ; 
or whcn ſome perſona} thi de ae or won cover- 
ed. And this is apai 2 — by oragainſt an E retutot 


or Adminiſirator: So me altthe: Actions this ave 


on — 
t 


Condition of 
an Obligation. 


Upon a Judg- 
ment. 


By a witneſs. 


.. Aion i nothing ele hr the right of proleming Jadgradit of . Ale whar; 


The kinds of 
Action:. 


Executor: 


_=—— 
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Action pe.“ 


fon3l. 


Popular. 


Demandant 
and Tenan': 
Plaintiff and 
Defendant. 


Proceſs, what. 


Sed. 1. 
2. AWrit,what, 


The kinds: 


or to the perſon of another, and for which 4 man ſhall recover damages only; as 
Actions of Treſpaſs, Treſpaſs upon the Caſe for miſdoing, Debt upon an Escape, 
Waſte, and Covenant grounded on a perſonal Covenant for a thing to be done by 
the perſon of the Covenancer, and the like: In all which Caſes, upon the death of 
the party by or to whom it is done and made, the Action doth die and is gone, and 
neither Executors or Adminiſtrators can ſue or be ſued in it. Or it is ſuch a perſonal 
action as doth continue to and againſt Executors and Adminiſtrators, as all other 
ations do. March Rep.g.pl.23. 13 pl.33. 

And this perſonal action is alſo either Popular, (i e.) given to any man that will 
ſue, as upon a Statute z or it is Particular, (i c.) ſuch an action as is given to one, ot 
ſome men in certain. | a 

The Mixt action is ſuch an action, as wherein not only the thing it ſelf being 4 
real thing in demand is to be recovered, but alſo damages for the wrong; as in Aſſiſe, 
Waſte, 2»ere impedit, and the like. 

He that-ſveth in an action Real for title of land, is called a Demandant ; and he 
that is ſued. is called a Tenant : but he that ſueth an action Perſonal, is called Plain- 
tiff; and he that is ſued, is called Defendant. = 

In every action and the proceedings thereupon three things are to be done t. The 
Cauſe or matter of fact muſt be ſnewed, and this the parties muſt do. 2. The Law 
muſt be ſhewed, and Judgment given according to the Law upon the matter of fact 
appearing in the Caſe; and this the Judges muſt do. 3. The Execution of the Judg- 
ment given by the Judges; and this the Officers of the Court muſt do, Plom. 30. 

The whole proceeding of a Suit from the original to the end, is called the Proceſs : 
it is ſometimes taken fur rhe proceedings from the original to the Judgment: but 
moſt properly it ſignifieth nothing but the Writs and Precepts that iſſue out in all 
actions Criminal and Civil. 

A Writ is a Precept in the name of the Lord Protector, &c. written in parchment 
and ſealed with the Great Seal. Wherein there is, 1. The Salutation. 2. The matter 
or cauſe of the Complaint briefly ſet down, called Breve, quia rem breviter enarras, 
for that in doth tell the matter in ſhort. 3. The Concluſion, wherein are, 1. The 
Teft, which in the Chancery is the Lord Protector himſelf, in other Courts the Chief 
Juftice of the Court as a witneſs. 2. The place, 3, The time or the date. Theſe 
Writs admit of many diviſions and diſtinctions; ſome be Criminal, and ſome Civil 
or Common, Of Crimiral, ſome be againſt the perſon to have Jud of death, 


as Writs bf Appeal of death, Robbery, Rape, &c. And ſome to have hee of Du: 
mape to the Fine to the King, and Impriſonment , as Writi 4 
Maibme, t. Theſe Civil or Common actions alſo admit many di and 
ſtinctiom ; for theſe are alſo Real, Perſonal, and Mixt. But ſometimes 


come 
open, and ſometimes incloſed in the Seal; and hence perhaps they are ſaid to be 
ot patent, and cloſe. But fame of them are ſaid to be Brevia awicabilia, ſome — 
adverſaria. Amicabilia are Writs of Entry for the paſſing of a Common Reovery; 
and a Writ of Covenant for the paſſing ofa Fine. Adverſarsa, are all other Writs, 
which dre either Origina),(5.e..) the foundation of the Action, as Diffzeſo,&t. Mean, 


4) between the Otigioal.and the judgment, as CopiaczExigent,&c. Judicial, (ic. 
— to the — — _ as Ele, Fes fans, 7 wand; —. 


as, Haberefacias ſeifonions; on poſſeſſimem, &c. Original Writs have ſome of chem 

certain form and tue ; others are to. bs framed according to the' Cafe; Original 
Writs are ſamt of tbem Real, ſome Perſonal, ſome Mixt. Some of them alſo are 
Writs ol Prevention or Anticipantin, at Warrantia Charts, Audita Querths, Oc. 


which may be had before Itnpleading , or Execution ſued. Some for Keſlantion, as 
mae rr. dome of them are to ftay Suits in other Courts; ſom to remove 
Cauſes out of; or ſend: them back ta, ot reform diſdtders in other Coutta us Arne 


4d Currin, Ge. Somitto enable other Courts in an Action. Some, to be caſed of a 
Burthen coming ot come npon a man. Some Procels or Writs are after appearance, 
when the partie be dt iſſue, to make che Inqueſt to appear, ' 213 Yexors facies, Haben 
eorpors, and the like. But moſt Writs ara to recover ſome debt or duty, or amends 
or recompence in lien thereof, Some of cheſe are of little or no uſe at this day; no 


Native 
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Nativo habendo, Libertate probanda, Libertatibus allocandis » Manxcaption , 
Extirpatim, Paſſagio, Heretico comburends, Qualt jus Sine aſſenſu capitali, 
Occupavit, Contra formam Collationis, E xoneratione ſefte, Diem clauſit extremum, 


Mandamis, 2 ue plura, Devenerunt, Melius inquirendum, Valore maritagis, A tate 


proband, Precipe in capite, Droit de Guard, Intruſion de Guard, Ejectment de Guard, 
or Ejeftione cuſtodiæ, Raviſmment de Guard, Datum eſt nobis intelligs E xcommunicato 
capiendo, and in any other ſuch like. Ochers there are, whereof there neither is, nor is 
like to be much uſe ; as, Inhibition. Indicavit, Sequeſtro habendo, Ne admittas, Attor- 
nato fatiendo, Homize re plegiando, Domo reparanda, Premwuxire, Summons ad auxilian- 
dum, Plegiis acquictardis, Monſtraverunt, Protection, Eſſendi quietum de tollonio, E- 
ſtrepment, and che like. 

Others there are which are Writs appointed to be uſed in Real. actions, as Writs 
of Right, and of Entry, Aſſiſe, Ayle, Beſaile, Mordannceſter, Nuper obiit, Caſu con- 
ſimili, Cui in vita, Coſinage, Formedon, Quod ei deforceat, Eſcheate, Rationabili parte, 
and ſuch like, very ſeldom uſed in theſe days. Others there are of more common uſe, 
as Accedas ad Curiam, Recordari, (ertiorars, Pone, Attachment, ¶Audita Q uerela, 
Capias ad computanaum, Corpus cum cauſa, Diſceit, Warrantia charte, Dedimus po- 
teſtatem, Dower, Diſtring us, Diſtreſs, Error, Dum non ſuit compos mentis, Dum fuit 
infra etatrm Capias pro fine, Ex parte talis, Extendi facias, Faux judgment, Habeas 
corpus, Habeas corpora, Injuntlion, Fuſticies, Meſue, Moderata miſericordia, Ne 
mitt as propter aliquam libertatem , Niſfs prius, Partitione facienda, Per que ſer- 
vitia, Prohibition, Procedendo, Proprietate probanda, Quare ejecit infra terminum, 
Quid juris clamat, © nem redditum reddit, Quod permittat, Quo minus, Quo jure, 
Quo warrants, Recaption, Reſcou, Recordare, Replevin , Retorno habendo, Scire ſacias, 
Second deliverance, Sequatur ſub ſno periculo, Summons, Summons ad warrantizan- 
dum, Superſedeas Lenire facias, Venditions ex pon, Withornam, Latitat, and ſuch like; 
Others there are of moſt common ule ; as, Account, Attion of the caſe, Debt, Annuity, 
Treſpaſs, Waſte, Covenant, Detinue, Ejettione firme, Capi ad reſpondendum, Capi u, 
{ apias ad ſatifaciendum, Fieri facias, Elegit, Exigent, Habere facias, Sciſinam, Poſſeſ- 

ſionem, Replevin, and ſueh like. Of ſome of 'theſe you ſhall have the definition here; 
the reſt you ſhall find in other places annexed to the things about which they ſerve. 

Summens;' is a Writ to the Sheriff to cite or warn one to appear at a certain day, 
and it muſt be by certain ſummoners in the Tenants land, not by his Rent or 
Common; and if it be againſt an heir, it muſt be in the land that did deſcend ; and if 
it be to recover the Freehold, it muſt be in the ſame land: Elſe making default, he 
may at the Grand Cape wige his law of Non- ſummons; but if he appear, it matters 
not where he was ſummoned. Coo. 6. 54. 37 H.. 2651 

It is when a uit is put withour a day by the demiſe of the King; then this Writ 
ſhall go out, of a Reartachmentas the eaſe is and as the firſt action was, to revive the 
ſuit: And this is either general, when it is one man for all ſuits ; or ſpecial, when it 
is for one man for one ſuit only. 5 H.7.40. C. 7. 29. Fincbefley 441. 
A Capiarisa Writ to take the body of à man; and of theſe there be divers ſpecies : 
as defore Judgment, a Capias ad reſpiydendum ; after Judgment, a Capias ad ſatif- 
facitndnm, C apias pro fine, Cay. and others: That before Judgment is called Cap. ad 
reſp. And If the Sheriff return upon that, Von eſt in vuntas, cc. then the Proceſs is 
Alias capias, Pluriet, and Exigent : which C xigem muſt be five times proclaimed, 
and the party nut appearing is Outlawed- ; 94. | 
- Exigent; It is a Wrir, and lieth where'a man'doth ſue an Action perſonal, and the 
Defendant cannot be found, nor hath any thing within the County whereby he may 
de attached or diſtrained ; then this Writ ſhall go forch to the Sheriff co make Pro- 
cumutipts at fie Cotinties evety one aſter another, that he appear, or elſe that be 
ſhall be oitlawed; and if he be, then ii his goods and thatrels be ſorfeit. And this 

beth forth in — caſes before Judgment, and in ſome after Judgment. Before 
Pope in a perſonal acht cannot be had tn there have been three Capias's ad 
reſpondeni um one aftet another. with 4 Non eff vent ns-teturned, But one upon a 
Capi upon an Thdictment of Felony, and then the Exigens doth iflue after the firft 
Copies. After Judgment, ons Chiu ad rompurendum;' or Capias ad feige, 


3. Sammons, 
what, 


Reſummons, 
what. 

Reattachment, ' 
Waat. 


Capi, what: 
The kinds. 


Alias capias. 
Pluries capias. 


Exigent, what. 
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and then it doth iſſue out after the firſt Capi. See at large, ſtat. 18. CA. 3. chap.y, 
Fitz, proceſs 192. 5 & 6. Ed. C. 20. 6 H. 6. 1. 8 H. C. 10. 31 Elix 3.12. 25 Ed.3.14. 
Coo. 3. 12. 

If the Exigent be returned not fully ſerved, without any folly in the Plaintiff, as 
where the Defendant after demand at two Counties rendreth himſelf in Court, and 
upon Mainpriſe found hath a Swperſedeas , and yet appeareth not at the day: but 
otherwiſe it is upon a Swperſedeas by another perſon bearing the tame name, or in 
caſe where no more Counties but four can be holden, between the delivery of the 
Writ to the Sheriff and the Retorn, the Plaintiff bringing a new Z xigent before any 
other County holden, but elſe not, ſhall have the benefit of the former Counties: 

Alocato, hat. and therefore it is called an Exigent allocato Comitat u, or allocato Huſt ingo, if it be in 
London. 22 Ed. 3. 11. 38 Ed. 3. 1. 14 Ed. 3. 1. 17 Ed 3.43. Fit. Exigem 14. 

Cepias ad re- ( apias ad reſpondendum, is a Writ to take the body of a man, after an Original or 

ſoondendum, Summons is retorned Nihil. Firz.Waſt.4;. See Uilavie. 

what. a A Latitat is a Writ, whereby all men in Perſonal actions are called into the 

L atitat, What. Upper-Be ach. 


Writs, or Proceſs in Real Actians. 


cell. 2. "= Writ of Right lieth properly where a man is ſeiſed of land in Fee, and another 

Writ of Right, recover it againſt him by default in a Precipe quod reddat. Now he that ſo loſeth 

What. by default may ſue this Writ; or where one dyeth ſeiſed of land in Fee, and a ſtranger 
abateth and entreth into the land, and deforceth the heir, here the heir may have this 
Writ, or an Aſſiſe of Mortdaunceſter - FN. 1. 

wrirof Right Is a Writ which lieth in caſe , where lands or tene ment that be in the. Seigneury of 

quando Dominus any Lord, are in demand by a Writ of Right. Regiſt. Orig. 4. 

ce, ne. 15a Writ that lieth where the Lord in the Kings Court, /c;/. in the Common- Pleas, 

_=_ - 0 1.5. doth avow upon his Tenant, and the Tenant diſclaimeth to hold of him, upon the 

. What. Diſclaimer he ſhall have this Writ, And if the Lord aver and prove that the land is 

: holden of him, he ſhall recover the land for ever. Old N. B. fol.150. 

writof Right Is a Writ that lieth always between Privies blood, as Brothers in Gavelkinde, or 

de Rationabili Siſters, or other Coparceners, as Nephews or Neeces, and for land in-Fee-ſimple, 

parte, what. hen the one doth enter upon all. Regiſt Orig. 3. | 

writ of Entry, A Writof Entry ſar diſſeiſon, lieth where a man is diſſeiſed of his Freehold, then he 


whar. or his heirs ſhall have this Writ againſt the Diſſeiſor or any other that is Tenant of 
The kinds of the land. And if the Diſſeiſor alien or die ſeiſed, then the Diſſeiſee ſhall have this 
95 Writ againſt the Alienee or the heir in the per. And then the Writ ſhall ſay, 1» qu 


A. non habet ingreſſum niſi per B. qui illud ei demiſit qui inde injuſte diſſeiſovit. And if 
the heir or Alienee die ſeiſed or alien to another, then the Writ ſhall be in the per & 
cui, and ſhall ſay, In quad idem A. ron habet ingreſſum niſi per B. cui C. Alam demiſit, 
qui inde Cc. Coo ſuper Lit. 238,239. ä | 
Precipe, whar. Precipe is the beginning of many Writs of great diverſity : There is a Precipe in 
capite, a Precipe quod reddat, as Writs of Right, Debt, and others; ſome be quod 
permittat, as Writs de quod permittat ; ſome be quod faciat, as de. conſuetudinibus 
& ſervittis, de demo reparanaa, &c. And ſome of theſe contain ſeveral Precepts, and 
| ſome joint; and ſome are ſole. See Coo. N 3 * | 
Ad communem It is a Writ lying where a Tenant for life in Dower, or by the Curteſie, doth alieg 
legem, what. his land and die; then he in Reverſion may have this Wric againſt him that hach the 
—_ of (Entry tiramed where Tenant by the 
Conſimili caſu, Writ of Entry Conſimili caſu, is a Writ of Entry granted where Tenant 
= Courteſie or for thelife ur bimſelf or another, — in fee or in tail, or for any 
other life then what he hath, and this is giyen to him in Reverſion againſt the party 
chat it is ſo aliened to, and in the life of the Tenant, FNB.206. 
In caſu proviſo, It is a Writ lying where a Tenant in Dower doth alien the land in fee, in tail, or 
What. for life ſhe hath in Dower, in this caſe he in Reverſion, Fee - ſimple, tail, or for life, 
may either enter, or have this Writ, (which he will) againſt the Alienee or him that 
is Tenant of the Freebold of the land, and that ducing the life of the Tenant in * 
' | q 
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It is a Writ lying where a Biſhopy” Abbor, for other that had a Common-Seal, Sine aſſenſu ca- 
alien the lands they have in the right of their Churches without the conſent of the pitali, what. 
Covent or Chapter, and die, then the ſucceſſor might have this Writ or a Writ of was 
Right. Terms ley 80. Bro.380. 

It is a Writ lying for a man, where he is in time of peace put out of his lands or Agiſe, whar; 
tenements, or any profit aprender, as Rent-Common to be taken in a place certain, 
and ſo diſſeiſed of his Freehold, then he may have'this Writ to recover the ſame 
again. Coo. ſuper Lit. fol. 135. | 

Formedon, It is a Writ lying where a Tenant in tail doth diſcontinue, or is diſſeiſed Formeden, | 
and dyeth, then the iſſue in tail may have this Writ for his remedy ; and in this caſe — 
he muſt have a Formedon in Diſcender : And if it be to remain over for want of iſfue, 
then he in Remainder muſt have a Formedon in Remainder : And if there be no Iſſue 
nor Remainder, then the Donor or his heir may have a Formedon in Reverter. Coo, 
ſuper Lit. 3 26. 

Is a Writ that lieth for the Tenant in tail, Tenant in dower, or Tenant for term of Quad ei defit- 
= having loſt by the default, againſt him that recovered, or againſt his heir. Regiſt ceat, what. 

91. 171. | 

Grand Cape, is a Writ in an Action real, lying where the Tenant doth not appear Grand Cape, 
after the firſt Summons, but maketh default; then this Writ ſhall go forth to ſum- What. 2 
mon the party to anſwer the default, and alſo to the Demandanc : and for this de- 
fault he ſhall forfeit his land to the uſe of the Lord Protector, unleſs he can come into 
Court and wage his law that he was not ſummoned according to law, or let by water, 
or by impriſonment ; for then he may plead with the Demandant. 014 N. B. 177. 

50 Ed. 3. 16. a 

Petit Cape, is a Writ lying where any Real action is brought, and the T 7 
peareth, — afterwards * default; then this Writ — go forth — the = 3 
lands into the Lord Protectors _ 2 Geh. 3. 

Ex gravi querela, is a Writ that lieth for him unto whom any | » anvil aa 
in fee within a City, Town or Borough, being deviſable, are den by wilt — — 2 
2 of the Deviſor entreth into them and detaineth them from him. Regiſt. 

ol: 244. 

This Perambulatione facienda is a Writ lying between two Lords of Manors, when 3. Perambulati- 
there is queſtion between them about the bounds of their Manors to aſcertain them, due feciends, 
and this is by agreement of both Lords. If one diſagree, the other may have a Rati- 3 
—_ diviſis. — di- 

This Rationabili parte bonorum, is a Writ lying within the Province of 5 n 
Dioceſe of London, upon the cuſtom there for the wife and children of the deceaſed — 
7 — — a third part of his goods, after funeral expences and debts defrayed. what. 

122. | 

This Libertatibus exigendis, & c. is a Writ whereby Juſtices in E: „ Libertatibus 
manded to admit an Aubrey for another man. gel Orig 19. 323 exigendis ia 
Lilertatihas allocandis, is a Writ for a Citizen or Burgeſs that hath a freedom, and — 
_— before Judges that will not allow it, to compel them to allow it. Aocandu, vhat 

239. 

It was a Writ uſed for them that were queſtioned for f1 i Libertate pro- 
themſelves free. F NB. 77. 1 , OVE bands, — 

Licentia ſurgendi, is a Writ whereby the Tenant eſſoi 4; ; Licentia ſur- 
liberty to arife® Regiſt. Ss. : —— * 2 gendi, = 

Licentia transfretands, is a Writ directed to the Keepers of the Port at Dover, to Licentia tranſ- 
command him to let one paſs there, that hath the Kings licences. The Wric called Hetandi, waar, 
Paſſagio, is of this nature, directed to the Keepers of the Ports. Paſſagio, what, 
4 Leproſo amovendo, is a Writ that lieth for a Pariſh to remove a Leper or Lazar that Leproſo am- 
_ thruſt himſelf into the company of his neighbors, either in Church or other pub- ve#ds, hat. 

b a; to their annoyance, FN. 234. Recheis on 

J nes ir for there piting of the Sheriffs account. Keg. Orig. 13 9. putt Vicecomitis 

rig that lieth for him that hath a way through his neighbors ground, and babendo, what. 


he hath ſtopped it that he cannot paſs, Nuare.obftraxity 
| | Pontibus _ 


— 
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Pontibus repa- 
randy, what. 


Ventre inſpici- 
end», what, 


Extirpation, 


What. 


Expenſis mili- 
tum le vandis ab 


Poxtibus reparandit, a Writ to the Sheriff to require ſome to repair a Bridg that 
are bound to it. Regiſt. Orig 153. 
This is a Writ for the ſearch of a woman that faith ſhe is with child, and thereby 
keepeth the land from him that is next heir at Law. Regiſt. Orig. 27. 
E xtirpation, is a Writ lying againſt him, who after a Verdict found againſt him 
for land, &c. doth maliciouſly overthrow any houſe upon it, &c. 
This is a Writ given to Tenants in antient Demeſne, to forbid the Sheriff to levy 


hominibus de any thing of them towards the expences of the Knights in Parliament, Regs, 


antiquo domini- 
co, * What. 
Expenſus mili- 
tum le vandis, 


What. 


Non ponendo in 
Aſſiis & Fara. 
tis, what. 
Turno vicecomi. 
tum, hat. 
Domo reparan- 


Orig. 191. | 

E xpenſss militum levandis, is a Writ to the Sheriff to levy the allowance for the 
Knights of the Parliament. Regiſt. Orig. 191. 

This is a Writ granted in divers Cafes to Free-men of ſerving in Juries. Meſtm. 2. 
ch.38. Articuli ſuper chartas g. FNB.165. 

T urno vicecomitum, is a Writ given to relieve thoſe that are called out of their 
own Hundred to do fuit at the Sheriffs Turn. Regiſt. Orig. 174. 

This is a Writ lying for one againſt his neighbor, by the fall of whoſe houſe he 
feareth hurt to his own houſe, to force him to repair. Regiſt:Orig. 15 3. 

?uſt icies, is a Writ in the nature of a Commiſſion, directed co a Sheriff for the 


Tuſticies,what. diſpatch of uſtice in ſome eſpecial cauſe, wherewith of his own authority he cannot 


Se. 4. 
Curia clauienda 


what. 


Pone per vadi- 


um, what. 


Homine replegi- 
ando, what. 


Pon endo in bal- 
lum, What. 
Bilanci is de fe- 
rendis, What. 
Manucaption, 


What. 


4. Who may 
bring Actions, 
and againſt 
whom they 
maybe brought 
or not, and 


how. 


Infant. 
Lunat ick. 


Prochein- Amy. 


Guardian. 
Diſability. 
Executor, 


Husband and 


wife. 


deal in his County-Court. N. B. 35, 41, 73. 

Curia claudenda, is a Writ lying againſt another man that ought to incloſe his 
ground to ſever it from another man his neighbors, and doth not, to compel him to 
do it. And he that brings it. 1. Muſt have a Freehold in his Cloſe. 2. It muſt be for 
a Cloſe next adjoining, 3. He muſt be able to charge the other with the Repair time 
of mind. FNB. 127. Dyer 295+38.5 2. Finches ley 96. 

This is a Writ commanding the Sheriff to take ſurety of one for his appearance at 
a day aſſigned. Regiſt. 

Homine replegiando, is a Writ lying where a man is impriſoned , and not by any 
ſpecial commandment of the Lord Protector or his Juſtices, nor for the death of 
man, nor for the Kings forreſt, nor for any ſuch thing for which a man is not replevi- 
ſable, and in ſuch a caſe where he is bailable by Law; or where one is detained as a 
Villain or Ward, and is none, in this cafe he may have this Writ to replieve him. 
FN B.66- 

Ponendo in Ballum, is a Wit to command Bail to be taken of a priſoner. Regiſt. 
Orig. 133. ; 

Bilencic deferendis, is a Writ to a Corporation to command it to carry the Weights 
there to ſuch a place to carry wooll. Regiſt. Orig. 270. | 

Manucaption, is a Writ lying for a man that is taken for ſuſpition of Felony, and 
offereth Bail for his appearance, and cannot be admitted thereunto by the Sheriff or 
other that hath power to bail. FN 249. See more of Proceſs. Stat. Articuli ſuper 
Chart. 15. 5 Ed.;,11. 6 H.E.1. 8 H.6.10. 10 H.6,0. 19 H.7.9. 23 H. 8. 14. 
8 Clix. 2. | 
For Proceſs againſt thoſe that are indicted and appealed, See Statutes 5 Ed.4,11, 
6 H. 6. 2. 1 H.5.5. 1 H.6.10. 6 H.8.4. 31 Eli z. 

For anſwer to this Queſtion, it is to be known, 1. That Ideots, Mad-men, and ſuch 
as be deaf and dumb, or any other man, woman or child, (except perſons diſabled 
by Law) being wronged, may bring the proper Action appointed for remedy in that 
caſe; and all, or any of theſe wronging others, may be ſued : And if an Ideot fue or 
be ſued, he muſt do it in perſon ; an Infant muſt ſue by Prochein-amy, and being ſued 
muſt defend by Guardian. Bur ſome men there are that are diſabled to ſue ; and this 
diſability is either for a time only, or perpetually : And it is alſo either abſolute, or 
ſecundum quid, and quoad only; as a man outlawed cannot ſue in his own right, but 
he may ſue in anothers right as Executor; a Feme-covert cannot ſue but with her 
husband. There are ſix manner of men (faith Littleton) who if they fue, Judgment 
may be demanded whether they ſhall be anſwered, &c. Or there are ſix kinds of diſ- 
abilities of the perſon diſabling him to ſue, ſo long as the diſability doth continue. 
Lit ſect. 196. Cook upon it. 1. The Villain might not have ſued his Lord in his _=_ 
right, 
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right, but as Executor he might have ſued him. (2) A man outlawed in any Action, 
or upon any Indictment, cannot ſue any man in his own right whilſt he doth ſo con- 
tinue ; and yet a perſon outlawed may ſue in anothers right, as Executor or Admini- 
ſtrator to another: So in his own right the perſon outlawed may brirg a Writ of 
Error to reverſe that Outlawry , or an Attaint. Lit. ſect. 197. & Coo. upon it. 
(3.) An Alienee that was born out of the liegeance of the Lord Protector, in a ſtrange 
Country, under a ſtrange Prince, could not ſue; if he be ſubject to a King that is an 
enemy, be cannot ſue in any action; or if he be ſubject to a friend, he may not have 
a Real or Mixt action: but this impediment may be by Act of Parliament, or the 


Lord Protector's Letters-patents removed, and the party hereby be pur in a capacity 


to ſue. Lit. ſeſt. 98. & Cock #pm it; (4.) He that hath a Judgment given againſt 
him upon a Writ of Præmunire facias, fo long as the Judgment is in force, may not 
ſue another. Lit. ſe. 199. & Cook,npon it. (5,) Where a man is entred and pro- 
felled in any Order of Religion, as Monk, Frier, or the like, ſo long as he continues 
ſo, and is not dearraigned, he is diſabled to ſue. Lit. ſect. 200. & Cook, upon it. 
(6.) A man Excommunicate, till he is abſolved, cannot ſue in any action. And theſe 
diſabilities hold for Suits in Courts of Equity alſo. But it ſeems that any of theſe 
diſabled perſons may ſue in Anter droit, (ie) in anothers right, as being Executor 
or Adminiſtrator to another, they may ſue ſo far as is needful to the performance of 
that truſt. Dyer 275.371 127.227.F.N.B.36. 26 H.8.1. Cock 8.68. 3 H. 6. 39.23. 
44 Ed.3.27. 16 Ed.4: 4. 21 H. 6E. 30. Dyer 77. (ook uon Lit. fol. 124, 125, &c. 
So he that is attainted of Treaſon or Felony, or a convict Recuſant, or abjured the 
Realm, is diſabled to ſue for the time he continues in that eſtate. But in all thoſe 
caſes the diſability being removed, the Premwnire or Attainder being pardoned, or 


Excommunit» 
care, 


Felon. 


Outlawry reverſed, Excommunicate perſon abſolved, &c. the party may ſue again 


as before. 29 4. 47. 7 H.4-39- Cock Apen Lit. 128, 129. And in all theſe caſes, the 
Defendant when he doth firſt appear, ere he make any delay, Eſſoin, or otherwiſe 
anſwer, muſt take exception to the Plaintiffs ability, and ſhew bis diſability, and de- 
mand Judgment of the Court, and pray that the Writ may abate ; for if he make any 
Anſwer, the Exception comes too late- | 

3. If husband and wife deliver goods, he alone muſt bring a Detinue for them, 
8 Ed. 4. 15. So upon an Aſſumpſit made to her to pay him mony, 27 H.8.24. So if 
he have execution of a Statute made to his wife, or upon the execution of it by his 


wife before the marriage, and after marriage he is outed, he alone muſt ſue for relief, 


37 A. pl 15. But the wife can in no caſe ſue alone after marriage, nor can the huſ- 
tard ſue alone for any kind of treſpaſs done to her before or after marriage, but they 
muſt joyn. So for Recovery of her inheritance, and upon an Ejectione firme, they 
muſt join, Co0.5.16. 97+ Dyer $05. 9 Ed 4.52. And therefore it the wife were beat 
before or after marriage, they muſt join; but if the husband die, ſhe may ſue alone; 
and if the beating during martiape be ſuch as thereby he loſe her ſervice or company, 
the husband alone may ſue, 20 H.7.5. Adjudg.Paſch 16 Fac. B R. But if a Bond 
or Bill be made to them two during Coverture, he may, or may not join with her, 
3 Hl.6.37. So if an Account be to be made to her, by one who was her Receiver 
whilſt ſhe was ſole, and yet in debt for the arrearages of account, they muſt join, 
16 Ed 4.8; Pl:w.418. And yet it hath been ſaid, that in all Actions wherein no- 
thing but damages are to be recovered, and the husband alone may releaſe it, he may 
ſue alone, or join his wife with him, as where ſhe is beat or ſlandered; but it is ſafe 
to ſue in both their names. See March 212. pl.249. So where a Reverſion is granted 
to them, and the Leſſee break a Covenant. Sir John Bret*s Caſe, Paſch.14 Pac. B. R. 
2 H.47. 38 H.6.3. 37 Aſſ.11. Cao. 5. 18. So it he have a Leaſe for life in her right. 
and he make a Leaſe for years, and the Leſſee do waſte, be may bring the Action of 
the Caſe with, or without his wife. Germy verſ. Longer. Paſch.38. Ez. B. R. So if 
the husband make a Leaſe of her land, and the Leſſee doth waſte; it is ſaid he may fue 
with, or without his wife, 3 H. 6.5 2. But Quære of this: For if ſo it be ſuck an Acti- 
on, as wherein the place waſted is to be recovered , he may recover her inheritance 
from her. And. if the wife have a Rent-charge arrear before her marriage, he may 


with or without his wife ſue for it. Fenner: Caſe, M. 35. & 38 Ele The wife that 
C 2 bach 


Abatement. 


Seck. 8. 
How husband 
and wiſe may 
ſue and ba 
ucd. 


Elefion, 


Of »A Hions in general. Chap. II. 


Covenant. 


Se. 6. 
Obligation. 


Abatement. 


hath a husband, cannot be ſued in any caſe without him for any thing ſhe hath done: 
but he may in ſome- caſes be ſued without her, for things done by her; as if goods 
were delivered to her being ſole, now they muſt both be ſued for it, 39 Ed 3. 15. 
Trover and Converſion will lie againſt them both; but take heed how you declare. 
Draper s Caſe, M. y. fac. B. R. So if he do waſte in the land he hath in her right, they 
muſt both be ſued. So if one had ſued her for Recuſancie on the Statutes, her husband 
muſt} have been joined; So if one ſue a man for land he hath in right of his wife, they 
muſt be joined, Coo.5.75.52.11.62. Coo. upon Lit. 3. If ſhe being ſole, make a Bond 
or Aſſampſit now after marriage, they muſt both of them be ſued upon it, Dyer 355. 
But if chey both during the Coverture make an Obligation, the husband alone may 
be ſued, 43 E4.3.10., And if one be poſſeſſed of the Wardſhip of certain land, either 
in his wives right, or jointly with her, the Writ of Dower ſhall be brought againſt 
the husband alone, Coo. 1. p. 3 9. And in all caſes where they are both ſued, albeit the 
husband may anſwer alone, yet the wife ſhall never be forced to anſwer without the 
husband, 34 H. C. 29. 40 Ed.3.34- 2 R. 3. 15. 41 Ed.3::2. See in Waſte. 

3. In caſes where the Covenantees have, or are to have ſeveral intereſts or eftates, 
there when the Covenant is made to and with the Covenantees, & cum quolibet eo- 
rum, aut altero eorum, (5:e.) with either of them, and to either ob them, in this caſe 
theſe words make the Covenant ſeveral. As if one by Indenture demiſe Black · acre to 
A. and White- acre to B. and Green-acre to C. and Covenant with them and either 
of them, or Covenant with them and every of them, that he is lawful Owner of all 
theſe acres; in this caſe the Covenant is ſeveral: but if he demiſe to them the three 
acres together, and covenant in this manner, the Covenant is joint, and not ſeveral. 
And if A. and B. do covenant jointly and ſeverally, in this caſe the Covenant may 
be joint or ſeveral, and the Covenanters may be ſued either the one way or the other 
at the election of the Covenantee, Coo. 5.19. Dyer 338. Broo. Convei unt. 39. Six 
Merchants covenant with the Owners of a ſhip ſeparatim; this word makes the Co- 
venant ſeveral: Coo. 5. 23. 

4 If two, three, or more bind themſelves in an Obligation thus Ob ligamus not, i. We 
bind us, and ſay no more; the Obligation is, and ſhall be taken to be joint only, and not 
ſeveral. But if it be thus: Obligamm nos & utrumq;ʒ noſtrumʒ or, ab li gamus nos & unum- 
quemq; noſtrum ; or, ,hligamus nos & quemlibet noſtrum or, obligamus nos & alterum 
noſt rum; We bind us & eicher[ or every Jof us: In all theſe caſes the obligation is both 
joint & ſeveral ; ſo as in theſe caſes the obligee may ſue all the obligers together, or all 
of them apart at his pleaſure ; but it ſeems he may not ſue ſome of them, and ſpare the 
reſt, but he muſt ſue them all together, or all apart by ſeveral Precipes ; and in this caſe 
he may have ſeveral Judgments & ſeveral Executions againſt the Obligers,and rake all 
their bodies in execution, but he ſhall have ſatisfaction but once, or from one of them 
only : for after he hath been ſatisfied by one, the reſt ſhall be diſcharged. Bur in the 
firſt caſe, where the Obligation is joint and not ſeveral, the Obligee muſt ſue all the 
Obligers together; for he cannot ſue one alone with effect, without the reſt, unleſs 

it be in ſome ſpecial caſes ; as where one of the Obligers alone doth ſeal the Deed, or 
where all of them do ſeal, but one of them is an Infant, a woman Covert, a Monk, 
or the like, or where one of them is dead ; for in theſe caſes, one or ſome of them 
may de charged without the reſt : But otherwiſe the Plaintiff cannot proceed in his 
ſuit againſt one, or ſome of them, without the reſt, except the Defendant give him 
advantage, For howſoever the ſuit be well begun, (for when one or ſome of them 
alone is, or are ſued,it ſhall not be intended that the reſt are living, until it be ſhewed 
by the other party; yet the Defendant is not bound to anſwer, unleſs the reſt be 
ſued alſo. And therefore in this caſe, he or they that is or are ſued alone, are thus to 
take advantage of it, vic. To ſhew the matter to the Court, and to plead in abatement 
of the Writ : For if be appear and ſhew it not, but plead Non eft factum, or the like 
to the Obligation, the Jury mnſt find againſt him, and he will be charged with the 
whole debt: And ſo alſo if one appear, and the other make default 
it ſeems he that doth appear muſt anſwer all. Hi. 19. Elix. B. R Aajudg 

5. If a Bond or Promiſe be made by two or more, not one or any of them — = 

e 


ſued without the reſt whilſt they live, MA 7. ac. B R. Coo 9.53: And if a promi _ 
made 


is outlawed, 


— 
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made to two ot more, no one of them can ſue whilſt the reſt live, but they muſt ſue 
all together: 

6. if an erroneous Judgment be againſt many regularly,they muſt all join in a Writ 
of Error or Attaint, Coo 5.25. 11.43. And if there be many Executors,and ſome ac- 
cept, and ſome refuſe, if they bring any action, they muſt all be named in the Writ : 
and yet if one Executor have goods in his poſſeſſion, and he alone fell them, perhaps 
for this Contract he may bring an action for the money in his own name; fo alfo if 
the goods be taken out of his poſſeſſion alone, it is ſaid he alone may ſue for them; 
But the ſafeſt way in theſe Caſes, is to ſue in the names of all the Executors ; for, the 
poſſeſſion of one of them, is ſaid to be the poſſeſſion of all of them. If many do com- 
mit a Treſpaſs to me, I may ſue all, ſome or any one of them at my choice; and the 
Recovery againſt one, will diſcharge and bar me againft all thereſt, 

7. Where the wrong and action given for relief is ſaid to be perſonal, there no 
action lieth for or againſt an Executor or Adminiſtrator ; for the Rule in this is, As 
Adlion perſonal dieth with the perſen. And therefore if A. beat I or ſuffer an eſcape, 
(which is a wrong to B.) he being a Sheriff, or do waſte in the lands of J. or enter 
into the lands of B. and A. or B. die, here the action is gone for ever; and ſo in all 
caſes where the wrong is ex maleficio. But where it is ex contra, that it ariſe by 
way of Contract, there the Executor or Adminiſtrator ſhall have action: As if one 
deliver goods to another man, and he die, his Executor ſhall be charged: And albeit 
a man hath received profit, if the action be perſonal, yet in moſt caſes he ſhall not be 
chargeable in Equity. P/ow. 181, 183. Dyer 14, 169, 322. Co0.9,84. 11,80, See 
- Executors. Brownl. 2 part. g. 

8. A Creditor may ſue the Executors or the Heir, which he will; or he may ſue 
both. if he will; but he can have but one Execution with ſatisfaction, Brow, 2 par. 97. 
See Enfant, Hauband and wife, Ability. 

9. If two retain an Attorney, and both die, the Executor of the Survivor only 
ſhall be charged for the Fees ; for a Perſonal contract doth ſurvive of both parties, 
otherwiſe of Real contracts, as Warrantie. Brown. 2 par. 99. 

10. If one Covenant with A. J. and C. to pay A. 10), and he die; in this cafe, 


theſe actions for the money. ( 0.4.92. 

2. If an Officer take Toll of me,who — to go quit of Toll I may have a general 
action of Treſpaſs, or an action of the Caſe againſt him at my choice: So if one di- 
ſtrain my goods that are not diſtrainable by Law, I may have either of theſe actions 


againſt him, Coo. 4. 94. 


Executorse 


Perſonal action. 


Attion upes the 
Caſe. 


3. If one diſtrain me or my Tenants to come to his Leet, who have a Leet my ſelf Treſpuſr, 


the place, I may bring an action of Treſpaſs, or Treſpaſs on the Caſe againſt him, 
Coo. 4. 94. And albeit it be in ſuch caſe wherein I may have an Aſſiſe for my relief in 
the diſturbance, yet I may have an action ofthe Caſe alſo at my choice, Coo.9.5 1. 

4. If I be Executor of a Leſſee for years, and be ouſted by the Leſſee himſelf, I may 
have for my relief herein an action off the Caſe, Ejectione firme, or action of Treſpaſs 
at my choice, (vo. g. 9. 

5+ If one contract with me for good conſideration, to deliver to me twenty buſhels 
of Corn a year, every year during my life, and he fail to perform with me one year, 
for this I may have an action of the Caſe; but no action of Debt will lie upon this 
Contract till all the days be paſt, that is, till my death; after which my Executor or 
Adminiſtrator may have an action of Debt, Cos. 4.94. So likewiſe if a ſum of money 
be given in marriage to be paid at ſeveral days, no action of Debt will lic until all the 
days be paſt ; but an action of the Caſe will lie upon every failer, Coo. 4. 94. 

6. If one find my goods, or I deliver them to him, and he having them in his cu- 
ſtody convert them, I may at my choice have an action of Detinue, ot an action of 
the Caſe upon the Trover and Converſion, Dyer 121,22. If I deliver to one money 

open 


Detinue, 
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open (not in a bag or box ſealed) to keep to my uſe; in this caſe for my relief, I may 
have an action of Debt or Account, but not an action of Detinue, Dyer 22. If I be a 
Brewer, and buy Corn of a man to ſerve my turn, to be delivered me at ſuch a time 
and place, and he fail me, whereby I am forced to buy elſwhere; in this caſe I may 
have an action of Debt, or an action of the Caſe, at my choice, but not an action of 
Detinue, Dyer 22. 

5. If a ſervant buy goods for his maſter, and give a Note of the Receipt of them 
to his maſters uſe, and undertake by his Note to pay the money at a day, but this 
Note is not ſealed; in this caſe an action of Debt doth not, but an action of the Caſe 
doth lie againſt the ſervant, Dyer 230. 

8. If I (being a Sollieitor) retained for 7. S. do retain an Attorney for him to ſue, 
and I do aſſume to pay him his Fees ; in this caſe he may have an action of Debt. or 
an action of the Caſe againſt me (at his choice) for his Fees. Adjudg. Hil, 16 Jac. 
Bradfords caſe. 33 H.6.8. 17 Ed. 4,5. But if I retain the Attorney for 7. S. and ſay 
no more, in this caſe (it ſeems) he can have neither of theſe actions againſt me, And 
yet if I ſay to him, Be Attorney for J. S. and if he pay you not, I will; in this caſe he 
hath an action of the Caſe only. And if I ſay, Be his Attorney, and I will pay you ; 
in 2 caſe I may be charged in both theſe actions at his pleafure. ' 43 Elis. Simpſon's 
Cale. 

9. If one grant me a Rent out of his land, with clauſe of Diſtreſs, I may diſtrain, 
or bring an Annuity at my choice: But if the Grant be not for him and his heirs, I 
may not have an Annuity againſt his heir, Dyer 344. ; 

If one have a Judgment for Debt in any Court of Recard, whilſt this isin force, 
the Plaintiff cannot have a new action upon the firſt Cauſe ; but he maſt ſue Exe- 
cution upon the Judgment. For which he may have a Fieri facias, Cap. ad ſat. or 
Elegit, at his choice : Or he may outlaw him after Judgment, if he pleaſe ; Or the 

Plaintiff may bring a new action of Debt upon the Judgment, Coo. 6,45. 5,88. And 
albeit the Record be removed out of one Court into another, yet within the year the 
Plaintiff may take out his Execution at his pleaſure. If one have a Judgment to re- 

cover an Annuity, he hath no remedy for the recovery of this, but by ſuing out a Scire 
facias on this Judgment, oo. 6. 45. See Blection. 2 

All actions of Treſpaſs Qare clauſum fregit, actions of Treſpaſs, action ſur Tro- 
ver, Detinue and Replevin for taking away, Goods and Cattel, all actions of Ac- 
count, other then Accounts which concern the Trade of Merchandiſe between 

' Merchant, and Merchant, their Factors and Servants; all actions of Debt 
grounded upon any Lending or Contract without Eſpecialty , and for arrear- 
ages of Rent; all actions of the Caſe, other then for Slander, which ſhall be ſued, 
muſt be commenced and ſued within ſix years after the cauſe of ſuch action or ſuit 
accrued, if the Plaintiff be then of full age, diſcovert, comps mentis, at liberty out of 
priſon, and in England; otherwiſe within that time after he become ſo; and not 


All actions of Treſpaſs for Aſſault, Menace, Battery, Wounding, and Impriſon- 
ment, within four years after the Cauſe, and not after. 

All actions of the Caſe for words, within two years next after the words ſpoken, 
and not after. | a! 11 

But if in a former action, a Jadgment being given or arreſted, or the Defendant 
outlawed, and the Outlawry reverſed, a new action may be brought within a year 
of the reverſal or arreſt of Judgment or Outlawry, 21 749.16. 26:0 

For the opening whereof take theſe things. 1: Where one is indebted to another 
for Wares, and the Debt is gone in time, and after they actount together, and he is 
found ſo much in debt; in this he may bring an action upon this account, notwith- 
ſtanding this Statute, March. 106. pl. 18 2. 2. A Truft is not within this Statute, and 
therefore no lapſe of time herein ſhall take away remedy in Equity: But in other 
ordinary caſes, where he is barred in Law by the time, he is barred in Equity alſo, 
Mar. 129. fl. 207. 3. The time muſt be accounted from the time that the Plaintiff 

bath compleat cauſe of action, and not from the time of the ꝓromiſe; as if one pro- 

miſe to pay upon requeſt; or when one is married, or returned from Rowe, or the like, 
Hughs, Rep.437. | All 


—— 
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All Actions, Bills, Informations which ſhall be brought for any forfeiture upon a 
penal Law, then made or to be made, whereby the forfeitute was given to the Lord 
protector only, was to be brought within two years after the offence done, and not 
afterwards. | * i f . wh 

and all others, except the Statutes of Tillage, which gave the benefit to the King 
and Proſecutor, was to be brought by the Proſecutor within a year after the offence 
done; and in his default, and for the King, within two years, and not after; and 
where by any Statute it is appointed to be brought in ſhorter time, there it muſt be 
brought in ſhorter time: Stat. 3 1 flix. 5. See more in Limitation. As 

All real and mixt actions, as Maſte, Ejectione firme, c. muſt be brought ĩn the 7: — 
County where the land lieth, and cannot de laid in any other place, for they are local. A gons mut 
So all actions of Treſpaſs ; for Treſpaſſes which are local ( as Qware clauſum fregit) be brought. 
muſt be brought in the County where the land lieth, and the ſame place muſt be ſee | 
down in the Declaration wherein the wrong was done: But (by the Common-Law) 
all perſonal actions ( that are not Local in their own nature, as Q ware clanſum fregit 
is) and briefly, all tranſitory actions may be brought in any Connty where the 
Plaintiff pleaſerh ; and the Plaintiff by his Declaration may ſuppoſe it to be done in 
any place or County. And ſo was it held by Juſtice Dodridg , Hil. 16: Nac. B. R. 
But by the Statute of 6 R.2. chap.2. the title whereof is this, IV rita of Debt, Ac- 
count, (5c. ſhall be commenced in the Counties where the Contracts were made; ] and 
the Act it ſelf is thus, L To the intent that Writs of Debt and Account, and all ot her 
ſuch Actiont, be from henceforth taken in their Counties, and directed to the Sheriffs of 
the Counties where the Contratts of the ſame Actions did riſe : It is ordained, That if 
from henceforth in Pleas upon the ſame Writs it be declared, That the (onmtrat thereof 
was made in another County then is contained in the Original Writ, that then inconti- 
xently the ſame Writ ſhall be #tterly abated. |] 

The Defendant in Debt upon a Bond, pleads this Statute of 6 R. 2. and that the geg. 8. 
Bond was not made in L. as in the Writ is alleaged, and prays that the Plaintiff be- 
ing preſent in Court, may be examined upon it ; who thereupon was examined in 
Court upon his oath, who confeſſed upon his oath that it was made at H. in the 
County of C. whereupon it was adjudged, that the Plaintiff ſhould take nothing by 

of his Writ, &c. 9 H. 5. R 109. Old book of Entries, 183. Cromp.7ur.Conrts, 101, 

2 B. F. N. B. 116. Yet nevertheleſs the Law is held to be, and the practice is at this 

ö day, hat one may lay a Tranſitory Action, as Debt, Detinue, Annuity, or Account, 
&c. in what place he pleaſeth; and fo the Plaintiff uſeth to do. And accordingly it 
was held by Juſtice Dodridge, Hil.16. E. R. for (ſaid he) the Statute was never put 
in ure. And ſo it is held in Ceo. upon Lit.282. Perk.Grant 80: Broo. ch. 38 . Kitch, 
180 136. That in an Action hrought for Tranſitory things, as beating a man, or the 
like ; the wrong being done in one Town, the Plaintiff may alleage it to be not only 
in another Town, but alſo in another County ; andthe Jury upon Not gailty pleaded 
are bound to find for the Plaintiff. Andintheſe caſes, if the Plaintiff lay the thing to 
be done in another place, the Defendant may not traverſe it, and ſay it was done in 
another place, and rot the place ſet down in the Declaration, unleſs there be ſpecial 
cauſe of Juſtification, which doth extend to the place: As if a Conſtable of a Town 
in another County arreſt a man for the breaking of the Peace, and the Action bei 
laid in another County, there he may traverſe the County, but withall he muſt add, 
And all other places ſaving the Town whereof he is Conſtable. So for taking of goods, 
damage feſant in another County, Coo. upon Lit. 283,282. A Leaſe for years was 
made of land in London, and the Leſſor brought debt for the Rent againſt the Aſſignee 
in Aiadleſex ; this is not well brought, by the opinion of the whole Court. Debt 
for Rent upon privity of Contract, may be brought in any County: but if it be _ 
privity of Eſtate, as by the Grantee of the Reverſion, or againſt the Aſſignee of the 
Leſſee, it muſt be brought in the County where the land is, Hagb Rep. 335. But if 
an Action be brough: againſt an Officer, as Juſtice of Peace, Conſtable, Church- 
warden, *urveyor of High- ways, or the like, for any thing done about his Office, it 
muſt be laid in the County where the fact was committed, or upon Trial it will go 


againſt the Plaintiff, 21 Pac. 1 2. 0r4. 3. March,165 4. vi 
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8. Where the 
Plaintiff may 
join ſeveral 
caoſes of 
wrong in one 
Action; and 
where Plaine» 
ifs or Deſend · 
ants may be 
joined in Acti- 
on, OT not. 


The like is the Law upon an Action brought againſt a man for doing any thing 
under any Ordinance of Parliament. Ord. 2 Decemb. 1646. Coo. 2 par. Inſt. 23 1. 
For the place where Criminal Actions may be laid and tryed, See Star. 17 H. 8 4. 
28 H. 8.15. 33 H.8. N f. 23. 2 & 3 Eds. 24. 2 H 5.5. 11 4.7.9. 9 H. 5. 7. and the 
new Law, 20 Septemb. 1649. a 

For anſwer hereunto, take theſe things: 

1. In Perſonal actions one may comprehend ſeveral cauſes or wrongs in one Action 
or Writ, ſo as they be of one nature, and againſt one perſon: as Debt and Detinue 
may be joined together; and one may bring one Action of Treſpaſs for divers ſeve- 
ral Treſpaſſes done in divers places, and at divers times. So for divers Treſpaſſes one 
after another in the ſame place, the Plaintiff may have relief by one Writ with a Con- 
tinuando, (chat is) that divers times continuing from ſuch a time to ſuch a time be 
did Treſpaſs him, Cov. upon Lit. 257. FNB.91; And yet it hath been ſaid that this 
cannot be, except the Plaintiff make a regreſs after his firſt entry, Baron Henden at 
Glenceſter-Aſſizes, 17 Car. 

2. So one Action of the Caſe may be brought for divers ¶Aſſumpſit s; and ſo 
may one Action of Waſte be brought for divers Waſtes, done upon divers lands, 
granted by divers Leaſes. But if the cauſes and wrongs be of divers natures, as Debt 
and Treſpaſs, and the like, albeit they be againſt one perſon, yet they cannot be join- 
ed together in one action, Coo. 8. 87. 3 H. 4. 13. 14 H.6.18. 

3. So likewiſe in Real actions which are founded upon a wrong or deforcement, 
and doth not comprehend any Title in them, there the Demandant may demand in 
one Writ or Action divers lands and tenements which came to him by divers titles; 
as where divers Manors deſcend to me from divers anceſtors, and J am diſſeiſed or 
deforced of them, I may have one Writ of Right or Entry into the nature of an 
Aſſiſe, or an Aſſiſe, and comprehend all theſe Rights inthe ſame Writ. But if I bring 
a Weit of Entry ſar diſſeiſin, made to my Mother and my Aunt, Copartners in 
Fee-ſimple , the Writ ſhall abate, becauſe the Title is by ſeveral Anceſtors, 
Coo. 3. 87. 

4. The Plaintiff brought an Action of Debt for 3. 188. againſt the Defendant 
and his wife, and declared for 395. upon a Contract of the wives, dum ſola fait ; and 
395. upon an In ſimul computaverunt, with the husband only, and after iſſue : ii 
debet found for the Plaintiff, Judgment was ftaid for Error, Habard 258. 

5. So if the Defendant be by one Writ ſued for one thing as Executor, by reaſon 
of the buying of the Teſtator, and for other things of his own buying; and declare, 
That upon an account the Executor being found in debt to him theſe ſums, promiſed 
him payment.; this is not good in one Action, for the Defendant is to be charged in 
two manners, Hob. fol. 120. pl.115. And yet in Hobards Reports, fol. 8. an Action of 
the Caſe was brought for ſlander about Murther, and a Conſpiracie to take away 
his life for it, in one Writ; and in a Writ of Error brought, wherein divers other 
— were moved, no Exception was taken to this; it ſeems therefore to be 
8 


6. Two or more Plaintiffs may not ſue in one Action for ſeveral Cauſes, though of 
the ſame kind: And therefore two cannot join in one Writ to ſue upon two Bonds 
for Debt due to them, or to ſue one man for Treſpaſſes. But if two or more liave 
cauſe to ha ve one Action, as if one Bond or Aſunyſi be made to two or more, in 
this caſe they may and muſt ſue all together, if two men have more lands or 
youu together in joint-tenancie, and thereby wronged in it, regularly they muſt 
ue jointly in one Action for it; and if they be Tenants in Common of lands, in a 
Perſonal action, as for a Treſpaſs or the like wrong, they muſt ſue jointly ; but in a 
Real action they muſt ſue apart, Cook upon Lit. 195, 196, 198. | 

7. Nor can one man ſue ſeveral Defendants in one Writ, in Actions of the ſame 
nature, as for ſeveral Treſpaſſes ; but if one Treſpaſs be done by divers, the Plaintiff 
may make it joint or ſeveral, as he pleaſeth. Coo. upon Lit. 3 3 1, 33 2. And yet two 
that join in a Treſpaſs, do ſo make one Treſpaſſor, that one of them is anſwerable 
for his fellow ; and if they be ſued in one Action, they may ſever in Pleas and Iſſues, 
yet one Jury muſt aſſeſs damages for all, and there ſhall be but one ſatisfaction, 2 
Releaſe 
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Releaſe to one will diſcharge them all; and as to the damages, he that is no party to 
the iſſues ſhall have an Acraint as well as his fellows: And if they be ſued in ſeveral 
actions, though the Plaintiff may make choice of the beſt damages, yet if he take one 
ſatisfaction, he can take no more; and if he go about to take ſatisfaction twice, an 
Audita Querela lieth. Hob. Rep. 91. See before 3. See more in Brownlow's Rep. 

94.20. 
5 For this take theſe things. f Seck. 9. 

1. When one is barred in any perſonal action by Judgment upon Demurrer, or 8 = 

upon Confeſſion, or upon Verdict; this is a bar to him for the ſame thing in any — — A 
other action for ever. Expedit reipublicæ ut ſit ſinis litium 2. And in actions real former Action 
where a man is ſo barred in any action, by this he ſhall be barred in the like action, or had for the 
any action, or any action of the ſame nature. But in this caſe the party againſt whom ue thing, 
the Recovery is, may notwithſtanding have an action real of a higher nature, Cos 6. 
And therefore it is a good plea in Treſpaſs to ſay, that the Plaintiff in another action 
hath recovered againſt him for the ſame cauſe. So a Recovery againſt another, if it be 
for the ſame thing, and execution made, which gives ſatisfaction. Trin. 3. Pac. B. R. 
Brown and Wotton. 3. But a Recovery or Bar in an action popular by Covin,ſhall be 
no Bar to an action ſued with good faith, Stat. 4. H. 7. ch.20. 4. A Bar in one 
Ejectione firme is a Bar in another brought for the ſame Ejectment, but not for a 
new Ejectment, March 59.pl.91: 

1. If one do malitiouſly vex another, and cauſe him to be arreſted or attached 10: Remedy 
at the ſuit of one, where there is none ſuch, or without his conſent, he ſhall be im- for him whois 
priſoned ſix moneths without Bail, and not enlarged till he have ſatisfied the party — 
grieved his treble damages, and 100. forfeiture, Stat. 8. Eliæ. * See eMccnſation; : 

2. If one be twice arreſted for the ſame cauſe, this is a miſdemeanor puniſhable in 
the Plaintiff, Golasb.30.pl.5. | 

The Proceedings of Law in Actions, and the Terms concerning Pleading, are theſe 
which follow. "(0 | 

Circuit of Action, is a Term of Law ſignifying a longer courſe of proceeding to Circuit of A- 
recover the thing ſued for, then is needful. See for this more in the Terms of the n, what it is. 
Law. 

Appearance, is where a Tenant or Defendant in any Action doth appear and ſhew Appearance, 
himſelf in-perſon or by Attorney in the Court where the Action is ſued, to anſwer Wh itis. 
the Action and defend the Suit. And the not appearing by the Tenant or Defendant 
at the day he ought to appear, is called a Default. Default, what. 

Saving of a Default is, where ſomething is or may be ſaid or done to fave the de- ger ef De- 
fault of another that ought to appear in any Action; or when a man cometh after fault, Chat. 
bis default, and ſheweth good cauſe why he did it. 

Eſſoin is, where an Action is brought, and the Plaintiff or Defendant cannot well Eſoin, what. 
appear at the time he is to appear in Court, for ſome ſpecial cauſe, ſickneſs or the like, 
allowed to him by Law for a good excuſe ; and this doth fave his default for this 
time: 

— doth ſignifie a ſhifting, delay, or put- off by a Plaintiff or Demandant in Furche, ut. 
a Suit. 

Departure in deſpight of the Court, is when the Tenant or Defendant doth appear Departure in 
to the Action brought againſt him, and hatha day over in the ſame Term, or is called 4/Pieht of the 
after, though he had no day given him, ſo that it be in the ſame Term, and he do no- what. 
then appear, but make default. 

The Declaration or Count is the ſhewing in writing of the grief and complaint of — wt mms 
the Plaintiff or Demandant againſt the Tenant or Defendant, wherein he ſuppoſerh N 
to have received wrong. 

Continuance of 4 Suit, is the putting of it off from time to time by the Plaintiff or — ky 
Demandant, to give it a being: And the laſt day given for this prorogation is called Bari cant 
Darrein Contingance ; when the further day is given by the Court, it' is called Dies auence, what, 
dats ; and when it is by the agreement of the parties, it is called Ex aſſenſu Dies data. 
partium. | Ex afenſu par- 


tim, 


D Continuandd 
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Continuando. 


Adjournment, 
what it is. 
Imparlance, 
what it is. 


Jeurneys Ac- 
count. 
Diſcontinuance, 
what it is. 


Miſcontinuance, 
what ic 15- 


Retraxit, what 
it 18. 


Nonſuit, Wnat 
it is. 


Sen. 10. 
Abridgment of 
a Plaint or De- 
mand or Plea, 


P leading, what. 


Plea or De- 
fence. 
Exception. 
Bar, what it is. 
Abatement of 4 
Writ or Plaint, 
what. 


Nihil dicit, 
what. 


Non ſum infor- 
matus, What. 


Kihil debet, 
What. 


Not Aiſiy, what 


Kiens arere, 

what. 

Faint ation 

or pleading, 
at. 


Bewpleader, 
what it is. 


Dilatory plea, 
what. 


Colour, what. 


Continaando, is a Term uſed in an action of Treſpaſs, whereby the Plaintiff doth 
ſappoſe the Treſpaſs to be continued from ſuch a time to ſuch a time. 

eAdjournment, is when any Court is diſſolved, and affigned to be kept at another 
day or place. | 

Imparlance is the deſire of the Defendant in the Suit after the Declaration put into 
the Court, and the Courts Order thereupon, that the Defendant ſhall have a longer 
day to anſwer the matter. And this is alſo by the conſent of the parties. 

And this alſo is by ſometimes ournies account, which is a kind of continuance of a 
Suit begun and interrupted. 

Diſcontinuance of a Suit, is the interruption or breaking of a Suit; which being 
done, the Plaintiff is without a day, and muſt begin his Suit again 

Miſcontinwance of a Suit, is where a Suit is continued, but not well continued: By 
this alſo the Suit is determined, and the Plaintiff is put to begin anew. 

Retraxit, is where the Plaintiff in a Suit comes in perſon into the Court alone, or 
with the Defendant, and faith he will proceed no further: This now is peremptory, 
and a perpetual bar to him, 

Nomſuit, is where the Jury is ready to appear, or to give up their verdict, or when 
the parties have demurred in Judgment, and have a day given them further; and ac 
that time the Plaintiff being called, doth wilfully make default and renounce his ſuit. 
This is always after appearance. 

Abridgment of a Plaint, Plea or Demand, is a form in pleading , whereby the D 
mandant - Plaintiff is put to, and doth abridg or aſcertain his demand. But ot. 
of all the reſt of the particulars before named, ſee the Firſt Part of the Marron. 
the Law, Chap 58. 

Pleading, taken largely, doth ſignifie all the ſayings of the parties to a Suit, after 
the Declaration put in; that is, all that is contained in the Bar, Replication, Re- 
joinder, Surrejoinder, &c. But more properly and ſtrictly, it is taken for the Anſwer 
or Defence of the Defendant to the Declaration of the Plaintiff, And tome kind of 
Pleas are called Exceptions: And when the Plea is ſuch an Anſwer, as it doth deſtroy 
the Action of the Plaintiff for ever, then it is called a Bar, 

Abatement of a Writ or Plaint is, where a Writ, Plaint, or Avowry is brought, 
wherein there are any of the Caufes of Abatement ; then the Defendant finding fault 
with it, and taking Exception againſt it in time, may by Pleading or Motion deſtroy 
it, ard put the Plaintiff to begin his Suit again. 

Nihil dicit, is a failing to put in Anſwer to the Declaration of the Plaintiff by the 
day aſſigned: which if a man do, Judgment will be given againſt him for ſaying 
nothing to the contrary. | 

Non ſum informat us, is a formal Anſwer put in of courſe by an Attorney in de. 
fence of his Clients ſuit, by which he leaveth the ſame undefended, and ſo Judgment 
paſſeth againſt him. 

Nihil debet, is a general Anſwer uſed to an action of Debt without a Specialty, 
whereby the Deſendant doth ſay, that he doth owe nothing to the Plaintiff. 

Not gmilty, is a kind of Plea uſed to actions of Treſpaſs and ſuch like actions, 
whereby the Defendant doth abſolutely deny the thing wherewith he is charged. 

Rions arere, is a kind of Plea uſed to an action of Debt upon arrearages of Account, 
whereby the Defendant doth alleage that there is nothing behind. 

A Faint Action is, when the Writis true, and yet the Plaintiff by Law can recover 
— by it. And a Faint Plea is a covenous kind of Plea to deceive a third 
perion. | | 

Bewpleader is a Writ in the nature of a Prohibition, to forbid the Sheriff to do 
ſomething he had been uſed to do. But it is now out of uſe. 

A Ditatory Plea is u Plea that makes a delay and put-off in the matter, and is not 
to the matter. | 

A Colour is a fained matter, which the Defendant in an action of Treſpaſs or Aſſiſe 
uſeth in his Plea, by which he giveth the Plaintiff a ſhew of good matter, though in 
truth he have none; and the end of it is to bring the matter to be tried by the 
Judges, and not by the Jury. * 
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A Forrein plea, it ſeems, is ſuch a plea as is not triable in the County where it is Forein ples; 


hat it is. 
made. | w 
A Double plea, is where the Defendant in an action pleadeth a plea wherein there Double ples, 
are two matters, either of which is a ſufficient bar to the action of it ſelf. what it is. | 


Modo & forma, are words of art in pleading, when the Defendant in his Anſwer 2434 C forme, 
denieth the — laid to his charge to be done in manner and form as is declared. wy 

Negativa pregnans, is where the Defendant to an action pleadeth ſuch a negative Negatrva preg- 
pleas which includeth in it an affirmative plea alſo. | nans, what. 

Proteſtation is a form uſed in pleading, when one will not directly affirm or deny Proteftation, 
any thing which is alleaged by another or by himſelf; or a defence and ſafeguard to hat. 
the party which maketh it, from being concluded by the act he is about to do, that 
iſſue cannot be joy ned upon it. 0 

Que eſt meſme, or which is the ſelf-ſame thing; It is a word of art uſed in an Action rte of meſme, 
for direct Juſtification of the very act complained of by the Plaintiff as a What. 
wrong. a 

*** is a form of end: when one makes uſe of a Deed in a Court as Monſfrance de 
Plaintiff or Defendant, that he ſaith he is ready to ſhew the Deed, for it muſt be fit. 
ſhewed forth in Court, | 

De eſtate, it ſignifieth a plea whereby a man intitling another man to lands, &c. 22 eftate, 
he ſaith, that the ſame eſtate that the other hath, he himſelf hath from him. What. 

Action of the writ, is a kind of pleading whereby one ſhewerh ſome matter where. Aion of the 
by he ſnewet i the Plaintiff hath no cauſe to have that-Writ which he hath brought, „ rit, what- 

and yet it may be he may have another Writ or action for the ſame matter. 

Encore priſt, or yet ready; it is a form of pleading uſed by a-Defendant in an action Uncrre Dif 
being ſued for a debt due at a day paſt, to ſave the forfeiture of a Bond; ſaying, That . 
he tendred the money at the time and place, and there was none to receive it; and 

that he is now alſo ready to pay the ſame. 

Traverſe ſignifieth ſometimes to deny, and ſo it is uſed in pleading ; and then it is Traverſe, or 
made by the words [ withoxt that : ] and ſometimes it ſignifieth to everthrow or un- Sans ceo, what. 

die: So a Traverſe of an Indictment, is to deny the point of an Indictment. 

Confeſs and avoid, is a form of pleading , when the-Defendant doth by his anſwer Sec. 11. 
confeſs the effect of the Plaintiffs charge, but by ſome new matter he doth avoid it Confeſs dA. 
and put it from himſelf, i void, Whate 

Concluſion of a Plea, is the latter part of the pleading in the Declaration, Bar, or Conclufion of 4 
Replication, which is and muſt be apt according to the precedent matter: As if the Flea, what. 
Suit be upon a Deed, and he hath pleaded in avoidance of it, then he demand the 7«4gment þ 
Judgment of the Court if it be his Deed ; and if it he hath pleaded in diſcharge of {#*; 
the Debt, then he demands Judgment if he may have that action; and if one plead in > wg 
abatement of a Writ or bar of an Action, he doth conclude, Aud this he is ready to Averment,what 
aver. This is called an Averment. 

Replicatics is, where the Defendant in the Action maketh an Anſwer, and the Replication, 
Plaintiff thereupon maketh an Anſwer to his Anſwer. what. 

Departure from a plea or matter, is where a man pleadeth a plea in bar, and the 8 
Plaintiff doth reply to it, and he after in his Rejoinder pleadeth ot ſheweth another ds as von 
matter contrary or not purſuing to his firſt matter; 

R — is, where one part of the pleading doth not agree with another part Variance, what. 
thereof. 

De ſon tort demeſne, or, Of his own wrong ; are words of art uſed by way of Reply De ſon tort de- 
to a plea of the Defendant, whereby he doth charge the other party to do the thing meſne,whate 
otherwiſe then as he hath ſet forth. | od 

Rejoinder is, where after the Plaintiff in the Action hath replied to the Anſwer of Xejoinder, hat 
the Defendant, the Defendant doth again make Anſwer to the Plaintiff, And if now — 
after this the Plaintiff ſhall anſwer again to the Defendant, this is called a Sur- Surejoinder, 
rejoinder. what, 

Jeofaile is, where the parties to any Suit in pleading have proceeded ſo far that 7efaile, what. 
they have joined iſſue, which ſhall be tried, or is tried by a Jury: And now it doth 
appear that there is ſome fault in it, and they cannot go on ſafely ; this being ſhewed 
to the Court, it ſhall be ſtayed: D 2 A 
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Seck. 12. A Peremptorie is an art in pleading that is final, without hope of renewing; 
A : 
4 — BY Repleader is, where the pleading in any part of it is bad, and by order of the Court 
har. or conſent of the parties he is to plead again. 


Novel Aſſign" Novel aſſignment, is a form of pleading in an action of Treſpaſs, whereby a man 


t, what, intv i 
— bo — doth affign more certainty in the place then he did before. 


— Interpleader is the diſcuſſing of a point incidently falling out in the pleading, 
before the principal cauſe can have an end. 

Counterplea, Counterplea is a kind of Replication againk a praying in Aid, deſired by or offered 

What. to a particular Tenant in defence of a Suit. 


Reſceipt, what. A Reſeeipt is, where an Action is brought againſt a Tenant for life or years, and he 
in the Reverſion comes into the Court and ptays to be admitted to join in defence of 
the Title. 

Demurrer,what Demurrer is a kind of pauſe upon a point of difficulty in Law ariſing in the plead- 

1 ing, wherein they can go no further till the Judges have determined it. But of this, 

r and all the reſt before, See more in the Firſt Part of the Marrow of the Law, 

Chap.58. 

For the ſeveral kinds of Actions, ſee them in their proper places. And for the reſt 
of the Proceedings in Actions, ſee Error, Trial, 7 udgment, and other Titles, 


— 
—— — 


CHAP. III. 
Of an AGion of the Caſe in general. 


N Action of the Caſe is a Writ brought againſt one for an of. 
- fence done without force; as, for not keeping promiſe, for 
breaking truſt, for ſlanderous words, deceit, or the like miſ- 
demeanor: And is called an Action of the Caſe, becauſe the 
whole Caſe (ſo much as is in the Declaration, ( ſave only the 
time and place) is ſet down in the Writ ; and there is no other 
Action given in the Caſe, ſave only in ſome few Caſes where 
¶dtuhe Plaintiff hath his choice to bring this, or ſome other Action. 
Now many This Action is ſometimes about words, (that is) if another ſpeak that to, or of 
kinds of it me, by which I am any way damnified. And ſometimes it is about Deeds, and then 
there be. it is either for not doing what a man ought to do, either by his own undertaking, or 
the requiring of Law; or it is for doing ſomething he ſhould not do ; or it is for 

doing ſomething' otherwiſe then he ſhould do. That for Defamation, is either of 

Great men, called Scandalum Magnat um; or it is of ordinary men. That for Deeds, 

is either upon an Aſſumpſit or Promiſe, upon a Naſance, upon a Trover and Con- 

verſion, upon a Deceit, upon a Conſpiracie; or it is upon ſome other Non-fe ance,or 

Miſ-feaſance. Among Slanders and Defamations alſo, ſome tend to the di grace of 

the perſon of another, ſome to the diſgrace of the Title of his Land. Thoſe againſt 

the perſon alſo do ſome of them tend to the peril of his life, ſome to his prejudice in 

his livelihood and eſtate, and ſome to his reproach in his name only. (ok 4. 92, &c. 

Dyer 8.72. 

Seb. 1, We ſhall begin with Actions for Morde; and we will ſay a little to the Scandal of 
great men. But firſt of all we will give you certain general Rules that concern all 
ſorts of Defamation, or the Slander of all ſorts of men. : 

A Defamation alſo may be by Deeds, as by bringing an Action, or the like. 


Aion of the 
Caſe, what it is. 


of 
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Of an Action of the Caſe for Slanderaus words. 


E ſhall firſt give you in ſundry Rules, the general Doctrine of Actions of the General Rules 
W Caſe touching Slanders; and theſe like the Veins in the Body, run through touching this 
the Body of all the Caſes hereafter following, wherein the words are, or are not Action. 
Actionable, as they fall within theſe Rules. And then we ſhall give you the Caſes 
themſelves, as examples auſwering to theſe Rules. The Rules are theſe, 

1. In theſe Actions for words, the Law doth much heed how the words do found, 
and are eſteemed amongſt the men of the place where they are ſpoken, whether they 
be odious in the eftimation of men or not. And for this purpoſe, it is held, that words 
may be actionable in one Countrey, that being ſpoken in another Countrey, are not 
actionable; and this I take to be the moſt ſure and beſt :ouchſtone of all actionable 
words. 

2, The ſenſe of the words in theſe Caſes, is much looked upon by the Law; and 
for the finding out thereof, the occaſion, ſubject matter, and coherence of the Dif. 
courſe muſt be weighed ; Senſus verborum ſumendus ex cauſa dicends, Cao. 4. 16. 
Words that of themſelves will bear an Action, yet ſometimes being conſidered cau/a 
dicendi, (i.) By the occaſion of the ſpeech, will not bear Action. March Rep. f 20. 
And they are to be taken as they are ſpoken Conjunctim & uno halitu. New Book of 
Enters, F. 22. 6. 8 

2. All ſcandalous words which touch or concern a man in his life, as to ſay, He 
is a Traytor, Thief, or the like; or which touch him in his Liberty, as heretofore to 
have ſaid of one, He was Villain to 7. S. or which concern a man in Member in any 
corporal puniſhment, as to ſay, A man hath ſtolu ſiæpence, (which is petit Larceny ) 
or the like: Or which ſcandal a man in his office, or place of truſt, as to iay to a 
Judge or Juſtice of Peace, He # a corrupt Judge or uſtice of Peace, or the like; or 
which ſlander a man in his calling, or trade, by which he gets his living, as to fay to an 
Attorney, Tow are à cheating kyave z of a lradeſman that lives by buying and fell. 
ing, He s a Bankyupt,.or the like; or which tend to the loſs of a mans pteferment, 
as to ſay to a man about to be preferred to a Benefice, That he i an Heretick: Or 
of a Woman like to have a Husband, T hat ſve ts a whore, or the like, if by this means 
they loſe their preferment; or which —_ a man to have any dangerous diſeaſe, by 
reaſon of which he ought to ſeparate himſelf, or be ſeparate by the Law from the ſo- 

ciety of men, as to ſay a man hath the French Pox, or the Plague, or the like: Or 
which tend to the ſlandering of a mans title, as to ſay, He hath us eſtate in his Mannor, 
when he is about, and hath need to ſell it, or the like: Ot which tend to a mans dif 
inheritance, as to ſay to an Heir to Land, He is a Baſtard, ot the like: Or which 
tend any way te a mans particular damage. All ſuch words are Actionable, Coo. 4. 
13. 14, &c. Coo. 10. 130. Dyer 26. 72. This general Rule for the clearing of it 
doth admit of many Extenſions, and many Exceptions and Limitations, which we 
ſhall lay down in the Rules that follow: And firſt of the Extenſions. 

4 Many words (though of themſelves they be not Actionable) yet being equi- 
valent to words that are Actionable, may bear an Action. Paſche 15. Car. BR. 4. 
greed ; for they may prima facie, ſound from the mouth of the ſpeaker, in the ears of 
the hearer, as bad as any Actionable words. 

5. It matters not how the words (if they be Actionable) be publiſhed or di- 
vulged, whether by writing or ſpeech ; for the Action is maintenable in both Caſes. 
A man might have been charged in this Action for a ſlander, by a Bill in the Star- 
Chamber, and ſo he may be now by a malicious Indictment, Coo. 4. 14,15- 

6. Ir is all one, as to the maintenance of the Action, if the words be ſpoken or 
written to the perſon ſlandered before his face, or of him behinde his back. 01d Book 
of Enteries, Coo 4. 14, 15. and Hobb. P1.292. 

7. Norisit material, whether they be ſpoken in the ſecond or third perſon; for 
the Action is alike maintenable in both Caſes, Coo. 4. 14,15,16. 

8. Nor is it material, in what Language they are written or ſpoken, if the hear- 
ers do, or may attain to underſtand it, Hobb. Rep. Pl. 165, 236, 351, 236. * 
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9. Nor is it material, whether the words be uttered by way of affirmation, as 
A. s athief ; ot hearſay, or report, as 7. S. faith, A. i a thief, and 7. S. did never 
ſay it; or by way of Interrogation, as, Haſt thou been at London to change the money 
thou didft ſteal from me ? Or by way of negation, when it doth imply an afficmatioo, 
as you are no thief, or the like; for in all theſe Caſes they are Actionable. Paſche - 
15 Car. Appletons Caſe, B. R. Hill. 4 Pac. B. R. Lady Morriſan Caſe. See March. 
Rep. f. 7. Pl. 18, One ſaid, T hat he would prove that J. S. had ſtoln his Books ; or 
ſay, Iwill prove he bath ſtoln my Books, and I will have him before a 7uſtice ; it ſeems 
either of theſe Speeches are Actionable. March. f. 19. PI. 44. It lieth for words 
ſpoken thus, Haſt thow been at London to change the money thou didſt ſteal from me. 
It is ſaid it lieth for ſaying to one, I dreamed this night that JI. S. did ſteal a horſe, 
March. Rep: f.58. Pl.g. But I much doubt the laſt Caſe : It lieth for ſaying, 1 ds 
verily think, J. S. tobe a horſe-ſtealer, Goldsb. 186. So for words ſpoken thus, A we- 
man told me, that ſhe heard ſay that J. S. &c. Goldsb. 139. P1.43. . 

10. Nor is it material, whether they be uctered by way of earneſt, or ſeemingly 
onely in jeſt, but with a minde to ſlander ; for the Action will lie in both Caſes. 

11, Nor is it material, whether the man that uttereth them, be ſober, or drunk 
with Wine, or Paſſion ; for the Action lieth alike in both Caſes.; 

12. Nor is it material, whether the words be delivered in one or more ſentences 
or ſpeeches. 5 

13. Nor is it material, how the words be uttered, either directly or indirectly, 
and obliquely, for the Action doth lie alike in both Caſes. : 

14. The ſlander that doth concern a mans life, liberty, member, or any corporal 
puniſhment, his office, truſt, calling, ox that charge him with a foul Diſeaſe, to cauſe 
a ſeparation; theſe Actions are maintenable, without averring in the Action any par- 
ticular damage come to the Plaintiff by the ſlander, 

15: This Action may lie for words, though the words in a proper ſpeech can- 
not be true; as if a Woman ſay to me, Thos haſt ſtoin my goods ; for ſhe hath no 
goods, but what is her Husbands adjudge, M. 9 ac. 

16, If a man ſpeak againſt another, words that are not in themſelves Action- 
able as that he is a Regue, Knave, Cozener, Fornicator, or the like; yet if the Party 
can make it appear by proof, he had any ſpecial loſs hereby, be may perhaps have an 
Action for theſe words: But then he muſt make a ſpecial Averment in his Action of 
his loſs. Thus much of the Rules of Extenſion : Now to the Rules of Limitation or 
Exception; | g 
17. When words in themſelves Actionable, are ſpoken toe generally, ſo that 
they are uncertain, they will not then bear an action; as to ſay, A man deſerves 
to be hanged, : M. 4 Jac. B. R. Heſecks my life, or the like. Coo: 4. 15. Hobb. Rep. 
PI. 196. 332. 3. 

18. Words not poſitively affirmative, will not bear an action; as, I fear you 
will be charged with Felony,cc. Hobb. Rep. Pl. 38 1. Or, Arreſted for Felony, Hobb. 
Pl. 286 or the like. Hobb. Rep Pl 381, 

19. Words of a double and indifferent meaning, when one of the ſenſes is good, 
will not bear action; for, Verba accipienda ſunt in mitiori ſenſu; as if one ſay of an- 
other, He did burn my Barn, Coo. 4, 20. For it may be a Barn without Corn; or, 
He hath the Pox; For it may be the ordinary, not the French Pox, Co. 4. 17. For 
theſe actions are not to be maintained by a ſtrained conſtruction upon mens words, 
but where the words do clearly import a ſlander. But if the common ordinary and 
violent ſenſe, and intent, be the worſt, that ſenſe ſhall be taken, as A. had the uſe of 
her body, this is to be taken inthe worſt ſenſe, Hill. 4 Pac. B. R: Heobb. Rep. Pl.350, 
236. 
20. Words of a doubtful meaning, that have no clear and certain Intendment, 
eſpecially if they be inſenſible, will not bear an action; as to call one filching fellow, 
Coo. 4. 15. Or to ſay, He ſmells of a murder, Hobb. Rep. Pl. 350. or the like, And 
yet if they have a bad Intendment in the Countrey where they are ſpoken with an 
Averment thereof, they may be Actionable, Hobb. Rep. Pl. 394. 323. 


Z 
21. Actionable words may be qualified, and made unactionable by — 
Words; 
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words; as, T hox art a Thief, L for ] thou haſt ſtollem a Tree, my Apples, or ¶ urn, or the 
like. But if he ſay, Thon haſt ſtollen my Mood out of my Burton, Corn out of my Barn, 
or the like; theſe words are actionable. Hob. Rep. pl.g7. pl. 406. (oo. 4. 19. 
Hob. Rep.p1.381.406. ; f 3 . 

23. Words that do not import an act, but an intent or inclination to a thing, are 
not actionable, Coo. 4 19. To lay, He u a Thieviſh fellow; He had a mind to have 
killed me, (00.4:16. And yet if that intent be an offence puniſhable, as an intent of 
Treaſon is, the words are actionable. And therefore adjeRive words, as to ſay, 
a man is a Thieviſb, or Traiterous, or Seditious fellow, are not actionable: and yet if 
they be ſuch as import an act done, as Perjured Knave; or the like ſlander in a mans 
Office, as to a Judge, Corrupt fudge, Bribing K nave ; or ſlander to a mans Trade, 
as to a Tradeſman, He © a Bankrupt fellow, or Bankruptly fellow, or the like, theſe 
words are actionable. 

23. Words that are impoſſible, ar e not actionable; as to ſay, He is perjured, and 
that may be proved by ſtab s, Cc. (uo 419. My Mare doth piſs as good drink. as J. S. 
(being a Brewer) makes. Mich. 1 Car. B. R. or the like. | 

24. When it doth appear in the ation brought, that the words ſpoken are no 
damage to the Plaintiff, no action will lie upon them: as when he faith, Thou haſt 
killed my wife, or kin/man ; and the Record ſhews him or her to be alive, C 4. 16. 
Hob. Rey pi. 1 1. But if it appear not upon Record, ſome ſay the Plaintiff mult aver it, 
or his action is not well laid; others ſay the Defendant muſt ſet it forth, and this is 
the ſafe way, and for this there ſeems to be better reaſon, Hob. Rep. pl: 11. March 
Rep.110 pl.189. 

25. Words that are uncertain in themſelves, will not bear action, as to ſay, Tho 
haſt taken away the money of F S. for it may be done without Felony, Hob. Rey pl. 1. 
T hox haſt taken away my money, Hob.pl 136. and theſe cannot be made certain by an 
Innuends. But to ſay, T how didft kill a woman great with child, innuendo A. uxor cu- 
juſdam R. difunct. was ruled good, Mich. 2. 7a. B. R. And A. ſued B. for ſaying, Ay 
Brother (innuends the Plaintiff) iu perjured; and upon Not guilty pleaded, and 
Verdict for the Plaintiff, it was adjudged good, for theſe words are certain in them- 
ſelves ; not like to this, One of my brothers is perjured. Wiſeman's Caſe, Mich. 3. 7a. 
B. R. See for the Innuendo, Brownl.1.par 7:13.9.10. 

26. When the perſon charged is uncertain, no action will lie; as if one without 
any other ſpeech precedent, ſay, One of the ſervants of J. S. # a Thief, and he have di- 
vers ſervants, or the like, Coo. 4. 17. Heb Rep. pl 351. and yet words ſomewhat un- 
certain at firſt, by an Averment and the Verdict of a Jury may be made certain, in 
caſe where they are ſpoken of one man in certain, as, My brother is perjured, and 
averred it was meant of him, and the Jury found it ſo, A 3.74 B. R. Wiſeman's Cafe. 
Hob Rep pl.350. So likewiſe when the thing charged is uncertain, no action can lie 
for the words, Hob. Rep. pl 145.119. Coo, 4. 25. To ſay, This boy #5 a thief, of F. f. 
then preſent, is certain enough, Zrownl. I. par. 2. If two men ſpeak together of 7. 
Sym and . Sym, and one of them ſad, Theſe Symſes make Half. Crown peeces ; 
this is certain and actionable: Otherwiſe it is if he ſay, The Symſes, &c. for this is 
incertain, Hwghs Rep. 391. So if there be divers Defendants in a Suit, and he ſay, 
Theſe Defendants did, &c. 

27. When there be actionable words ſpoken amongſt others, but upon the whole 
diſcourſe it appeareth the party did not intend them in a ſlanderous ſenſe, theſe words 
are not actionable. As if their dialogue be about killing of Hares, and one faith, He 
killed fix in one day, and thereupon the other ſaid, He 5s a Murderer; theſe words 
here will not bear an action. So if one ſay to another, Tho art 4 Traitor, for 1 
truſted rhee to buy Land for me, and thou boughteſt it for thy ſelf : Or, Tho art a 
— for thou robbedſt my Orchard of my A = And if in this caſe the party ſue upon 
thoſe ſingle words, and name not the reſt, the Defendant may in his plea ſhew all the 
words ſpecially, or he may plead Non calp. modo & forma, and give the ſpecial matter 
in evidence; or he may traverſe theſe words, and juftifie the ſpeaking of the words 
as they were, or he may upon the evidence have the words found ſpecially, as he ſhall 
ſee cauſe, Coo. 4. 13. or he may plead Not guilty to a part, and juſtifie the reſt. N B. 
of Entries, f. 24 4.25. 4. 26.4. 27. 4. 28. The 
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28. The words ſpoken, though actionable, muſt be ſpoken in the hearing of ſome 
body, or elſe the action will not lie; the Writ doth ſay ſo, In preſentia quampluri- 
morum ligeor. c. Hob. Rep-pl.63. And (as ſome ſay) they mutt be ſpoken in a lan- 
guape that the hearers do underſtand ; and therefore if they be ſpoken in #e//s, that 
no action will lie, unleſs one of the hearers do underſtand elf : and ſome Judg- 
ments are on this ſide, and others hold the contrary and (in my opinion) upon better 
reaſon ; for a man may call another Thief in Latine or Welſh, in the hearing of fuch 
as underſtand it not, but they may remember the word and ask the meaning, and ſo a 
man may be grievouſly ſlandered without remedy. And yet it is held, if a man fend 
or give a ſlanderous Letter to the party ſlandered, or ſpeak ſuch words in one mans 
ear only in private, both theſe are actionable, Hil. 38 Eliz. Cromp. ur. 13. Hob. Rep. 

1.63.276. 
F 29. The Charge muſt be falſe, for the Writ is Falſe & malitiaſe, and ſo it muſt be, 
or it is not aRionab'e ; ſor if the thing that he is charged with by the words be true, 
the Defendant may juſtifie it; but he muſt ſee he do not plead Not guilty, but make 
a ſpecial Juſtification. 

30. The words muſt be ſpoken purpoſely ; and therefore it is conſiderable here, 
quo animo they are ſpoken : for the Writ is malitiaſe, and ſo it muſt be, or the words 
are not aRtionable. And therefore it is held, that if a Miniſter preaching , recite a 
Hiſtory ; or a Lawyer pleading, do innocently and pertinently ſpeak words whereby 
a man is cages with a crime, and it prove falſe, this is not actionable: So if one a 
viſe his friend to forbear the company of T. S. for he bath the Pox, &c. this is not 
actionable, 40 & 41 Eliz. C. B. And yet if ſuch men ſhall make this but a cloak of 
their malice, contra: and circumſtances will clear it with what mind he did it, Mic. 31 
Zac. Brooks Caſe. Hob. Rep pl. 399. 

31. If the ground of the damage do not appear in the action, no action will lie; 
as to ſay a man did Cozen by falſe weights, and do not ſay he is a Tradeſman, or getteth 
bis living by buying and ſelling, A. 17. Car. B. R. | 

32. When it doth not appear that he that ſpake the words had notice of the 
ground or occaſion of the offerce, no action will lie: as, A.hath Thieves in his houſe; 
for he may not know it. 

33. If this ſlander be in a courſe of Juſtice, and be not malitious and touch a mans 
life, it is not actionable, Kelw. 26. And therefore it lieth not againſt a man for ſuin 
a Writ of Forgery of Falſe Deeds, or exhibiting Articles againſt a man for his —. 
Behaviour, Coo. 4. Nor doth it lie againſt a man for putting in Articles againſt a 
Maſter of Chancery or Juſtice of Peace, to have the good Behaviour, though the 
things be falſe. But if he begin there, and give over there, and then begin elſwhere 
out of courſe, it is otherwiſe, Bromul. 1 par. 3, 4 2 par. 100. It had lien againſt a man 
for ſlanderous matters (wherein the Court had not juriſdiction) put in a Bill in Star- 
chamber, Brownl. 2 par. oO. Haghs 434. But herein let the party take heed he go 
pot out of the Rode of Juſtice, nor ſay more herein then is neceſſary, For if a Rob- 
bery be done, and common report is that 7. S. bath done it, he may arreſt him; but 
if he ſay he hath done it, this is actionable: So if he tell abroad in Taverns the ſame 
thing, here he may be made liable to action by it, March. 76. pl. 119. Hob. Rep pl. 105, 
238,381,71,112, So one may indi another for ſuch a thing: But if I indi& a man 
for Felony upon ground, this is juſtifiable ; if I ſay he hath done the Felony, and it 
be not ſo, or I will ſpeak of it in an Ale-houſe, I may be charged in this action for a 
ſlander ; and I cannot juſtifie the ſpeaking of ſlanderous words upon a fame, arreſt, 
impriſonment, no nor upon Indictment; for if I juſtifie, I muſt prove he is guilty of 

it. And yet if there be malice, and a conſpiracie in a courſe of Juſtice to take away my 
life, here I may have an action of the Caſe for the ſlander and vexation. As if two or 
more conſpire to indi me for a Felony,and I be on a Trial /egitimo modo acquietatie, 
I may have a Writ of Conſpiracie againſt the Indictors. And if any man procure me 
falſly and maliciouſly to be indicted, arreſted, and impriſoned, though I be not ac- 
quitted, I may have an action of the Caſe, Paſch.3 fac. B. R. Rol. 372. Hob. R. pi. 11. 
But if upon the Trial there do appear any probable cauſe for the Indictment and pro- 
ſecution, this action will not lie, Hob. Rep. pl.; 50. 

34. Where 
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34. Where any thing is the cauſe or ground of action, or tends neceſſarily to the 
maintenance of it, this thing muſt be averred to be, or not to be, as the caſe requires, 
or the action will not lie: As if one ſay, Ay ſon ſtole his Hens; in his ſuit he muſt 
aver he is my ſon, Mich, 14 Car. B. R. It I lay, He that dwels in the next houſe to J. F. 
one R L. did rob me; if he ſue, he mult aver he dwels in the next houſe to J. S. Paſch, 
7 Fac. Clark's Cale. So if | lay, Pritchard's man robbed me; it he ſue, he muſt aver 
be is Pritchard's man, See Cook 4. 16. Hob. Rep. f. 8. 

35. If che words in themſelves be incertain, and will not bear an action, as to ſay, 
One of my Brothers ts * - they may not be made actionable by averment, or an 
Innuendo, as words of a double ſenſe; by an Iunnendo he meant the worſt ſenſe, as 
Pox, Innuendo the French Pox, Coo. 4. 17. 20. So to make incertain words certain, 
He took my money with a ſtrong hand, innuendo Felonice, M.15 Car. B. R. He forged 
a Writing, innuexdo ſuch a Deed, Hab. Rep. l. 4. 48. The office of this word is only 
ro contain and deſign the ſame perſon which was named incertain before, as thus : 
Two are ſpeaking toget her of B. and one of them faith, He 4 Thief; there B.in 
his Count may ſhew, that there was a ſpeech of him betwixt thoſe two, and that one 
of them ſaid of him, He ( innuendo the Plaintiff) is a Thief; or elſe to declare the 
matter or ſenſe of the words themſelves, which was certainly expreſſed before, as 
thus: A. and B. ſpeaking of C. A. ſaid, that C. was 4 Traitor, to whom B.ſaid, that 
he was ſo too; in this caſe if A. bring an Action for theſe words, he may ſhew in his 
Count that there was a ſpeech betwixt him and the Defendant of C. and that the 
Plaintiff ſaid to the Detendant, that C. was 4 Traitor; and that the Defendant ſaid 
then to the Plaintiff, het he ( Innuendo the Plaintiff ) was ſo too, [_Innuendoa | raitor ] 
in both theſe caſes the Inauendo is good, becauſe it doth its office in deſigning of the 
perſon. as alſo in declaring of the matter or ſenſe of the words which was certain be- 
fore, Mich. 20. Jac. B. R. But an Innuendo cannot make a perſon certain, which was 
incertain before, nor alcer the matter or ſenſe of the words themſelves, Coo 4.17. See 
morez Brownl. 1 par.7,9,10,13-2 par. 34.272, 73. It lieth not for ſaying, He hath 

ollen 40 ſtaure of Lead (meaning Laad in ſtaure) from the Minſter; for it ſhall be 
intended parcel-of the Minſter, Browsl.2 par.84. 

Out of all which it appears, that in all Caſes where this Action will lie for words, 
the words muſt have theſe qualities in them, 

1. They muſt be particular. 2. They muſt expreſs or imply an affirmation. 
3. Sufficient certainty both in the perſons,and thing charged. 4. They muſt be plain. 
5. The — muſt be directly, and in plain terms, and not by inference or argument 
applied to the perſon charged. 6. The things charged muſt be ſuch as (if true) were 
againſt ſome Law, and the party may be puniſhed for them, or he muſt have ſome 
ſpecial prejudice by the words which he muſt aver. 7. The charge muſt be out of a 
courſe of Juſtice. 8. The words muſt be ſenſible and plain. 9. They muſt be ſpoken 
in the hearing of ſome body. 10. And in a Tongue that ſome of the hearers do or 


may underſtand. 11. The thing charged by the words muſt be falſe. 12. The words 


muſt be ſpoken maliciouſly, and purpoſely to ſlander. 13. The thing charged to be 
done, muſt be poſſible. 
N Scandalum Magnatum, is a wrong done to ſome eminent perſon of the Land, 

as Duke, Earl, Baron, Chancellor, T reaſurer, Privy-Seal, 7uſtice of the one Bench, 
or of the other, by talſe news, or falſe meſſages, whereby debates and diſcords be- 
2 them, or any ſcandal to their perſons may ariſe, Stat. 2. R. 2. chap. 5. Meſtm. 1. 
chap. 3 4. | 

In this caſe the parry defamed may have his Action in the name of the Keepers of 
the Liberties, and his own, upon the Stat. of 2 R. 2. And hereby he ſhall recover 
damages for the wrong, and the party ſhall alſo be otherwiſe puniſhed. And if the 
Slander be divulged in the nature of a Libel, it is puniſhable by Indictment; and 
great Fines are impoſed for this offence, for that the reproach of fuch perſons is the 
reproach of the State it ſelf and of the Commonwealth. Coo. 5. 13 5. Ola book of Entr. 
593. Cromp. ur. 3 5. 19.13. 

It matters not in what manner the words or reports be publiſhed, whether by 
ſpeech or writing reported from another, or ſpoken by ones ſelf; os by banging 
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up a writing in any open place: for publication may be by writing as well as by 
ſpeech, Cromp. ur: 13. | 
But if by any of theſe ways ſuch perſons had been ſlandered by theſe, or ſuch like 

words as follow, they might have been relieved by this means. And this action did lie 
for theſe words: Tow maintain ſedition againſt the Kings proceedings ; or, Ton uphold 
and countenance them that do ſo,Ce0.4.13 .Or,Tox are a Traitor to e Prince, or Rebel 
againſt him, Sur. Monteagles Caſe, MA ac B. R. Or Tow are 4 baſe Lord and a paultry 
Lord, and keep none but Rogues and Raſcals like your ſelf. E. of Lincoln's Caſe, Trin. 5. 

4c. B. R. Or, It is yonr grief that you are a Subject. Counter of Salop's Caſe, A. 40 
& 41 Ex B. R. Or, Tos charged them that tranſport, or import Merchandizes to, 
or from ſuch a place, that they ſhould net pay Cuſtom for it, nor ſuffer the Cuſtomers to 
ſearch rhem, Old Book of Entries, 593. Or, Tes have no more tonſcience then 4 
Dog; ſo you have goods, you care not how you come by them, Duke of Buckingham's 
Cale, A. g. H.8. Ret.659. Or to a Chief Jultice, Tos are 4 corrupt Fudge, Cromp. 
Jur.25. Or, Tow ſaid you would winde my guts about your neck, Lord Abergavinie's 
Caſe, ¶ ramp. tur. 3. So alſo it is thought of theſe words, Tow are ſed to do things 
pare! | Law, to impound the Subjects beaſts, and keep them in a Caſtlt that they cannot 
be replieved; or, You have ſent Commiſſioners to ſpoil the Country. And generally 
any words which being ſpoken to an ordinary man will give him an Action, bei 
ſpoken to fuch an eminent perſon, will give him this Action. But if a man do bring a 
Suit in a Legal way, or do Legally proceed by Indictment or otherwiſe for any miſ- 
demeanor ; as if a man fue a Writ of Forger of Falſe Deeds againſt a Peer of the 
Realm, or cauſe him to be indicted for a Crime, it is doubted whether for theſe acts 
this Action be given, Dyer 285. Kelw:27. Cromp,7ur,35. Yet for a Conſpiracie 10 
indict thefe perions, they have remedy as other men have. 
It hath been adjudged that theſe Statutes do extend to Extra judicial, and not to 
Judicial ſayings or doings. And therefore a man may not be puniſhed for an 2 
of Murder, Robbery. &c. brought againſt a Peer. nor for affirming it to Councel, and 


the like, though the thing be falſe : For it is a Maxim in Law, That a man ſhall not 
be puniſhed tor ſuing of Writs in the Kings Court, be it for right or wrong. And 


therefore to have charged a man with any thing falſly in the Star. chamber, proper to 
the Court, while it ſtood. was not actionable: But to have charged one with a Felony 
there falſly, was actionable, Coo. 2 par. Inſt. 228. 

Te will lie for words ſpoken thus, 7 will juſtiſie that Barns 1s a Thicf. Trin. 9 Pac. 
B. R. Barns Caſe. Adjudg. | 

It will lie for ſpeaking words thus, hat, I. S. that Thief? Nelſon's Caſe, Paſch.15 
Pac. B. R. and Hardwick's Cale, qo Eliz. o. B. So, Have you brought my horſe you 
have ftoly ? Main's Caſe Adjwag. Irin. iI Pac. B. R. or, The twenty pounds you ſtole 

om me ? So for theſe words, T hou waſt in the Tower for High-treaſon, Cur. 9 Pac. 
B. R. But this Caſe others doubt. 

It is ſaid it lieth for this, 7 did dream this night that you ſtole a horſe. But this ſeems 
to be a ſtrange Caſe, and not ſo much as to report ſuch a thing as is falſe, So it 
lieth for ſaying, I think in my conſcience A. it aT bief. Adjudg. Hob. Rep. 15 2. For 
ſaying, Did net you kill I. S. It will lie for ſaying, That I. S told me that A. was a thief, * 
whenl.S. never told him ſo, M. fac. B. E. Adjudg, But it doth not lie for ſaving, 

A. reported that B. did fteal a horſe, if it be true he did report it; but then it muſt be ſo 
alleaged in pleading, per 7#7.T anfield Hil.4.7ac. B. R. 

And it is faid it will not lie for this, Vill you not leave your ſtealing ! Tt lieth for 
ſaying thus, Haſt thon been at London to change the money thou didft ſteal from me ? 
Mich. 15 Car B. R. It lieth for calling one Thief in Welſh, or any other unknown 
language; but then it is faid it muſt be averred in the Action, that one at leaſt of the 
bearers did underſtand it; And it is ſaid it hath been adjudged in the Exchequer- 
Chamber, that otherwiſe it will not lie. But I-wiſh it may be well weighed ; for they 
that hear the words, may carry them, and get the meaning from another that can in- 
terpret them; and ſo a man may be grievouſl y ſlandered without remedy : And it 
is all one in reaſon, not to know the men, as not to know the tongue: But if one 

'Nanter a meer ſtranger, that one of the hearers do not, perhaps never ſhall know, is 
not 


Car. Ill, Adlon of the Caſe. 


not this actionableꝰ It is doubted of words ſpoken thus, I am perſwaded thou woplaft, 
if thou coul iſt, kill the King. If J. S. and my ſelf be ſpeaking rogether of one Fox, 
and I ſay thus, Go tell him he is a Thief, and I will juſtiſie it, though J. S. never tell 
him ſo, Mg. Nac. B. R. Foxes Caſe. 

I did tell Mr. Carus, That 1 am neither Traitor to my Prince, nor Rebel to my 
{onntry, as J. S. is, and theſe words are ſpoken to Corel ; the words are aQtionable, 
though never ſpoken to Carus, nor to any but to Corel bimſelf, Curia, Mich, 

Pac. 
; he Declaration was, That the Defendant dixit de prefato the Plaintiff, Thou, 
innuendo &c. hal ſtoln, &c. and it was adjudged good: For, dixit de prefato, is all 
one with dixit ad præfatum, and theſe words may be ſpoken in his abſence, Stoner a 
Caſe, Paſch.5 Fac. B. R. and Dickgnſon's Caſe adjudged M. 20. Book, b. Eadem rati- 
ons, to lay to ones face, Hei a Thief. 

If one exhibite Articles in writing to a Juſtice of Peace, and write thus, 7.H. (who 
was the Informer) doth charge K, (who is the Plaintiff ) that be did commit jp 


in breaking of my houſe, and ſtealing of my goods : an Action will lie for this, thou 
he ö N 


the perſon, adjudg. Paſche 9 Fac. Pets Caſe, B. R. | 
Ia Miniſter ina Certificate to his Ordinary, where he was of duty to certifie ſome 
other matter, had inſerted a ſlander, an Action will lie for this, Reads Caſe, M. 7. 
4e. J. R. g 5 
, To write a Letter in private ſealed to the party ſlandered, nnleſs he deliver it to his 
own hands, is (as it ſeems) actionable; ſo to ſpeak it but in one mans hearing, and 
bid him keep counſel, M. ꝙ ac. B. R. Hob. Rep. pl.63. 

It lieth for ſaying, Toa art no Thief, Paſch.15 Cay. but it muſt be intended ironi- 

cally.Ic will not lie for ſaying,that 7 have Articles againſt you for Felony, Adjudg. B. R. 
Nor for this, I have matter enough againſt I. . about the death of J. S. Nor, as it ſeems, 
for t his, J. S. hath found Felony in I. S. and can prove it. See Hob. Rep. pl. 3. 3 95. Quart 
the laſt Caſe. 
It will lie for ſaying, 7 wil prove that you have ſtollen my books or my horſe, Paſche 15 
Car. B. R. So, I can prove you 4 thief, and ten men will juſtific it, Paſche 5 Jac. B. R. 
So, It will be proved by many vehement 1 that J. S. Was a plotter of the death 
ef I. R. Paſche 7 Jac.B,R. It is ſaid it lieth for this, J. S. 4 Felon: To which a 
Rander by ſaid, Take heed what you ſay : To which he ſaid, 1s not he a Felon that doth 
conceal Felons,or fteal trees ? Hil. 17 Jac .Newland's Caſe, or rakes my goods upon Exe- 
cution ? 4 Fort iori, if the laſt words be firſt, they are actionable. 

And as it is in theſe caſes where the charge is of Felony, ſo it will be where the 
charge is of a leſſer offence, as to the manner of the ſpeech. SIT 2. 

It will not lie for ſaying, One of you three, or one of the company (where be more 
then one) or one of yow two (where two be together) 54 Thief, Adhudg Harri Caſe. 
Or one of the ſervants of J. S. if J. S. have more then one ſervant, or one of my 
brothers, where I have more then one, Coo. 4 17. Or one that is near to J. S. or about 
JS. or mine adverſary, hath done a Felony, or other Act: For any of theſe words, no 
Action will lie. 

For this is altogether incertain in the party charged to commit the offence, and an 
Averment will not help here, Hob.Rep-375.p1.351- And the Defendant in theſe caſes 
may do well in avoidance of the Action, to ſet forth that there were more in the 
company. 

It will not lie for theſe words, One I. S. ſtole the horſe that was loſt. M. 7 Fac. B. R. 
Reads Caſe. So, Stiles ſtole my horſe, omitting the Chriſtian name : But this laſt may 
by an Junnendo be made good. And yet ſome. circumſtances may make ſuch words 
certain and actionable, as Aich. 3 Pac. B. R. as if the precedent conference were about 
one man incertain, or the like, | 
Wiſeman ſued his brother for ſaying, My brother [innuendo the Plaintiff J 5 per- 
jured : Upon Noe guilty, it was found for the Plaintiff, and Judgment given. And 
this difference taken where the words are incertain,as in the Caſes before. But where 
they are certain in themſelves, ſo that it may appear that the ſpeaker intended a per- 
ſon certain, they may be made certain, as before. ' 
E 2 i 
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It hath been adjudged alſo to lie for theſe words, Thon didſt kill a Woman great 
with childe, Innuendo J. uxorem cujnſdam R. S. defunct. Here the offence; and perſon 
committing it, are certain, Mich. 2 Pac. B. R. 

Foxcroft ſued Lacy, and declared, That a talk was between Walter and G win 


about a ſuit wherein the Plaintiff and others were Defendants, and therein the De- 


fendant Lacy ſpoke theſe words, Theſe Defendants ( Innuendo the Plaintiff, and the 
7 that did help to murt her I. S. | meaning 7. S. deceafed ] who was mur- 
thered by one T. G. who was hanged for it: I his was adjudged to be Actionable, 
for words may be certain by reference, Id certum quod certum reddi poteſt, Heb. Rep. 
pl. 119. "2 ah 
IF one ſay to a Woman, Tour Husband is a thier .; or to a min, Teur Wife is a 
thief, this is certain enough, and Actionable: But if he ſay your Brother, or your 
fon, {ontra, unleſs the Plaintiff aver he hath but one brother, or one ſoy, which is 
imſelf, in. 14. ac. B. R. per Dodriage. 
80 ary it Wil not lie, when there is an uncertainty in the thing charged; as in 


.theſe caſts for ſaying, Thos art a falſe thief, rogue, or ſome ſuch like thing, Brook 


Action of the (aſe, 112. To declare for calling one Thief, or Verba ſimilia, is not 
good ; bur to declare for calling one Thief, and to ſay further, Ac eadem verba ſepius 
repetivit, it ſeems good, H. 41. Eliz. C. B. Goldib. 55. pl. 11. 

It. is ſaid it was adjudged not to lie for theſe words, T how waſt whipt a bout Taun. 
ton, or burnt in the hand or ſhoulder, for ſtealing ſheep, Hills Caſe, Mich. 8 Car, B R. 
So it will not lie for ſaying, Thon art a healer of Felons, or didſt train my Mare, 
without Averment that the words have ſuch a meaning in the Country, Cook. 


8 ey | 

It is Jaid it lieth not for ſaying, Thon haſt cozened all my kinred; 18 Elix. B. N 
It lieth not for ſaying, ho ever is the fal/eſt thief inthe County of Salop, what ever 
he hath ftoln, I. S. is falſer then he. But theſe words are Actionable with Averment, 
that there are Felons within that County, Haſelwoods Caſe, Paſche 1 Pac. B. K. 


Rol. 107. 
Ir ſeth for ſaying, Thos ſtolleſt a piece from me, Appletons Caſe adjudged. 

No action will lie for a ſlander by Indictment, though falſe, 27 A.. p/.12. nor 
for a falle Affidavit in the Chancery, by which one is impriſoned, Trin 41 Elis. 
B. R. Heires Caſe; nor againſt F. J. for taking a falſe Oath, by which bad Bail is 
taken inſtzed of good Bail, Trin 41 Fliz. B. R. Nor for preferring Articles in the 
Seſſions, though falſe, Cook 4. 15. Nor for Articles exhibited before a Maſter of the 
Chancery, for to have the good behavior for proſecuting a legal courſe in the Coun- 
try, though it be falſe and unjuſt, yet this Action will not lie, But the Party is to be 

uniſhed in the ſame Court for the miſdemeanor, Trin. ꝙ Fac. B. R. Hunters Cake, 
But if things be inſerted, thoſe Judges have not the Conuſance of contra, Cook 4, 14; 
And if one Indi& another, or charge him legally for a Felony where none is, nor any 
reaſon to charge him, here an Action will lie, Trin. 14 Pac. B. R. Dennis Caſe. But 
all theſe Actions muſt be malitioſe indictavit. For a ſlanderous complaint put into a 
Member ef the Parliaments hands it ſeems is not Actionable, Trin 21 Pac. It lieth 
againſt the Husband and Wife, for the Wives ſaying, Thou haſt ſtoln me two Cocks, 
[_ {[nnuendo, &c. ] Theſe words are Actionable, and ſhall be taken for ] Cocks, and 
the Junuendo, and me, void, M. 9 fac. B.R. 

This Action lieth for calling a man Traitor, Buggerer, Sodomite, Robber, Mur- 
derer, Felon, Thief, Sacriledger, Houſe Robber, 30 H. 19. 27. H. 7. 14. 21. Cuck 
10. 130. 4. 15. 16, Cc. 27 H. 8. 14. 22. Dyer 26. 19. 236. Newlands Caſe. 
Ghurch-Robber. Trin. 7 Pac. B. R. Beringtons Caſe, And fo for ſaying, A man hath 
committed Treaſon, Buggery, Sodomy, Burglary, Robbery, Murder, Sacriledge, or 
Felony. Pets Caſe, h 

t fieth not in our Law (as it ſeems, for calling a man Heretick,, unleſs he have 
ſome ſpecial loſs by it, 27 H. 8. 14. Sed Quere. Hob. Rep. in pl. 276. f. 397. 

It did lie for ſaying, There i no King in England, Trin. 37 Elis. Mayes Cale 
adjudged. B. R. jth 

It lieth for ſaying, Thon haſt ſpokgn words that are high T reaſon. Atwards on 

r, 


Cure Ill. Ation of the (Cafe, 


Or, Thos wouldſt kill the King and all hu Subject, if thom conldſt. This was ad. 


judged. Sydenhams Caſe, Hob. Rep. pl.152. 8 

It is faid it doth lie for this, Tho# art no true Subject, Sir William Walgraves 
Caſe, A. 32, 33 Eliz. (uk, B. R. Or, I am à true Subjett, but thou ſerveſt one 
who ts none at all. Sed Quere at this; for it is ſaid that it lieth not for ſaying, Thow art 
no true Subjef to the King. Smiths Cale. 5 fac. B.R. 

It doth lie for ſaying, T how art an entitly to the State, Chambers Caſe, 38 Eliz; 


R. 

It lieth for ſaying, Thou waſt partaket with the Rebels in the North, in their Re- 
bellion. But not for ſaying, Thos waſt partaker with the Rebels in the North, and no 
more. 

It lieth not for ſaying, Thou haſt c:yned Gold, and art a Coyner of Gold. Nor for 
faying, He did make Half-crown peeces, and did carry a C loak-bag full of clippings. 
For theſe words ate altogether uncertain, Hughs, Rep. 391. 375. 

It lieth for ſaying, Than haſt killed J. S. or murdered J. S. or poyſoned J. S. If he 
be revera dead, when the words are ſpoken. New Bea ef Entries, f.2 53. Yet ſee 
Brownl.2. part. 219. 

And here ſome ſay, That the Plaintiff that doth ſue, muſt aver in his Declara- 
tion that he is dead. But it is ſaid to be adjudged to lie for ſaying, Thon haſt poyſoned 
* albeit he be not dead. But this is clear, That if it appear by any part of the 

ecord, that the Party ſuppoſed to be killed, is alive, as if the words be, Thou haſt 
killed my Wife, the Action will not lie; and if the Plaintiff do not ſhew him to be 
dead (as it ſeems by the better Opinion he need not) then it concems the Defendant 
to ſhew it in avoidance of the Action, Cook 4. 16. 14. New Book of Entries, f. 24. 

It lieth for ſaying, She bath ſacrificed a childe, to the intent to kill my Mother. 
Lock verſus Lock, But it will not lie for this, He ſmells of the murder lately done. 
Dyer 317+, Yet to ſay, He is infected with the murder latelydone, may be Actionable. 
lt lieth for ſaying, Thon haſt poyſoned J. S. Tf he be dead, adjudged, Jumford: 
Caſe, Paſche 7 Fac. Cook. B. R. But againſt this Judgment, Miles Caſe; and the 
reaſon thereof ih Hob. Rep, pl. 1 t. is objected, That he doth not fay he did it ex ſci- 
extia wittingly : Hereupon, March, f.36. concludes it will not lie, This Reaſon will 
ſhake other Caſes out of queſtion, as, Thon art a murderer, or, haſt murdered J. S. 
or, haſt killed J. S. For it may be with giving Phyſick, or otherwiſe, againſt his will, 
ot in doing juſtice, &c. For there is a Homicide lawful and juſtifiable. But this is the 
common acceptance of the word, That he killed him voluntarily, and unlawfully, and 
therefore I think without queſtion Actiohable, See more, Brownl. 2. part, 299. 

It will not lie for ſaying, Then haſt killed J. S. Frownl. 2. part. 118. 

It lieth fof ſay ing. He too my wife by the hand and ſaid, Thou and 1 will be mar- 
ried ſh:rtly ; after that he difþatched his Wife aut of the way. 

Ir lieth for this, / will call him in queſtion for killing my Aunt, and I doubt not 
but I ſhall prove it. Adjudged. 39 Elis Webs Caſe. A. told me, She poyſoned her 
firſt Huaband, adjudged to lie for this. Megs Caſe. 

IT This Action will lie for calling one Aich, and ſoit hath been often adjudged, as 
in Lewis Cale, M. 13 Jac. And Roger! Caſe,” Trin. 39 Elia. and Hil. 4 7ac. B. R. 
And yer ſome Judgments have been given on the other ſide and it hath been doubted. 
Hob. Rep. pl. 155, becauſe there is a good and a bad tech. But Ithink it is at this 
day unqueſtionable, and that Reaſon of little weight; for the word imports a foul 
erf ; both of them uſe unlawful means, and have too much familiarity with the 
Devil. So it will lie for this, The Devil appears to thee every night in the likeneſs of 4 
man, and thou conferreſt with bim, and he giveth thee what thou askeſt; and therefore 


thou haſt ſo mich money. Adjudged, Hob, Rep. pl. 137. 158. So for this, Thon haſt 


bewitehed J. S. ta death. So it will lie alſo (as it ſeems) for calling one Conjurer for 
the Witch and Conjurer both deal with the Devil; tie Mich by agreement, the 
Conjurer by Prayers, and ſuch like powerful means. 

—_ liet 1 for ſaying, T how art a Witch and Inchanter, and haſt bewitched Serongs 
children. Büt᷑ not for this, Thon haft bewitched children, that they are waſted and de- 
Areyed. Brownl. I. part. 7. 

$0 


Seck. 5. 


30 


AMA lion of the Caſe, Cue. III. 
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So it will lie for ſaying, Thou doeſt confer with an Evil ſpirit. Butit will not lie for 
callng one Inchanter or Sorcerer ; for the former have perſonal conference with the 
Devil, but theſe meddle with medicines, and ceremonial forms of words called charms 
without apparitions. It hath been ſaid alſo, that this Action will lie for calling one 
Hag: but this is doubted by others, unleſs he can aver that in the language of the 
place it doth ſignifie itch. | 

This Action will not lie for theſe words, Tho ſeekeſt my life, (0.4.16. Nor for 
theſe, Thon didſt write a Letter to one, Lor hire one] or give one counſel to kill me, Coo. 4 
16. or wouldeſt have killed Cor robbed | me, Trin.4. Pac. B. R. T anfields Cale, Or, 
T hou wenteſt about to poſes a child, Eatons Caſe. And yet it is ſaid td be reſolved in 
the Exchequer-Chamber in one Paſſeys Caſe, That it will lie for theſe laft words, 
March. fol.12. And then for all ſuch like words as in the Caſes before, which do carry 
in their ſound a foul ſlander, and of ſomething done. And it is agreed on all ſides, 
that it will lie for theſe words, Thou didſt lie in wait to rob [or to murder |] me, 
Paſch.5. Jac. B. R. So for this, T how diaſt procare one to lie in Wait to murder me; 


Adjudged. 
And that in all Caſes where the words import an intent, joyned with any overt act 


or attempt, that theſe words are actionable; for then the thing is le le by the 
or 


Good Behavior or Indictment. And I find it adjudged to lie eſe words, Thow 
hiredſt a Rogue to come with thee to my houſe to murther me, Sutton's Caſe, Trix. 33 
Eliz.B:R. And it was ſaid to be adjudged for this, Thos haſt ſent one to kill me. And 
yet it will not lie for this, Then haſt procured a perjured Knave to ſcek my blood, 
32 Eliz, Sir Edw Haſtings Cale. . 

It is ſaid to be adjudged to lie for this, He ſought my innocent blood, Sir Edward 
Hartberies Caſe, B. R. But this is doubted ; for it lieth not for ſaying, Thon ſeekeſt 
wy life, Hexts Caſe, (80.4. Nor for this, Thou haſt procured one to ſeek my blood, 
32 Eliz.B.R. Sir Edw. Haſtings Caſe. | 

It will not lie for theſe — Thou waſt the cauſe of the death of I. S. Adjudg. B R: 
Prows Caſe, Nor for this, Thon art 4 blood-ſucker, and ſeekeſt my blood, Helliards 
Caſe, M.37. 38 £liz.B.R; But it lieth for this, He is a manſlajer, and hath lain in 
wait to kill, 28 Elix. B. R. adjudg. 

I: is ſaid it lieth not for this, He a Felon, for he knoweth of 4 murder and conceal» 
eth it. Nor for this (as is ſaid) I. S. gave W. S money to ſhift him away aſſoon as he had 
killed R. T. Parrants Caſe, B. R. But I muſt beg leave to ſuſpect both theſe Caſes, 
for the words are very ſcandalous; and I have ſeen the Report of a Caſe where it is 
faid to be adjudged to lie for theſe-words, 7 how art 4 concealer of Felens, and haſt 
ſhewed ſuch favor to a hor ſe-ſtealer, that he and the horſe is conveyed away, and I car 
hang thee if I will. Boudman verſ. Tooler, Paſch.7 Fac. B. R. And I have ſeen a Report, 
that it lieth for theſe words, Thu art a concealer of Felonies, Pendants Cale. If I. 
had conſented to C. I. S. had been diſpatched out of the way: Adjudged to lie for this, 
asis ſaid, Cardinals Caſe. 

It is ſaid it lieth for theſe words, Thon waſt arraigned at Watwick- Aſſizes for ſteal- 
ing 4 borſe, and didſt malę good friends, or elſe thou 2 been hanged, M8 Car. B. R. 
And for this, He was in the Gaol at Norwich fer robbing one on the High- way, Sprat 
and Hains Caſe. 

And yet in Hob. Rep pl. 196. it was agreed not to lie for theſe words, Thou waſt 
in Warwick-Gaol for ſtealing a horſe. Nor will an Action lie for theſe words, 7 how 
haſt been indifted for Felony, or thou waſt impeached for Felony ; or, thou waſt arreſted, 
impriſoned, | or in Gaol ] and arraigned for _ 4 borſe : For this may befall an 
honeſt innocent man, and theſe Caſes do differ a little from the firſt Caſe, Hob. Rep. 


pl. 209,289. Nay, it is ſaid that it hath been reſolved by two Judges, it will not lie 
for theſe words, Thou haſt been in G aol for coyning, haſt been burned in the hand 
for it, Trin. ac. B. R. But I cannot receive it without doubting of it. See Brownl- 
I par. 16. 

It will lie for ſaying, Thon didſt burn a barn full of corn, Coo. 4. 14, But it will not 
lie for ſaying, Thos didſt burn a barn : Nor may one ſay, Innuendo a barn full corn. 
Idem new Book of Entries, f. 25. Adjudg. 


It 
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Tt will not lie for ſaying , 7 how art 4 breaker of houſes , A. g. Jac. Slaughter: 


Co. lie for ſaying, T how art infected of Robbery lately done, Dyer 317, and, thou 
deeſt ſmell of it, Or tor faying, 1 was robbed aud you were privy thereunto, and bad part 
of the money, Goldib. 137. pl. 42. So it will lie for ſaying, Tes were in priſon in a gaol 
for ſtealing of Av. Piggots beaſts, Goldsb. 130.pl.26, 

it will lie for ſaying, 7 how heſt ſtolen my two (Cocks (or Hens) or Horſe, or any other 
goods, Tris. 5 Jace B. R. Benſers Cale adjudg. So it lieth far this, Thou diaſt ſteal my 
horſe and waſt in gaol for it, Hob. Rep pl. 196. So it lieth for ſaying, Thos art A Steal - 
gown, and the fat gown that thus didſt wear thon didſt fieal, Adjydg. New bool of 
Entries, f.23. © 

It we for laying, Then haſt robbed the Church of S. and taken away the lead thereof, 
Paſch. 5. fac. B. E. But not for ſaying, Than haft robbed the Church, without 
more: 

It lieth for ſaying, He ſbonld have been hanged for a Rape, and it coſt him dear, 
M. 39.40: Elix. B. R. Redferns Caſe. 

It hath been thought by ſome, that it lieth for theſe words, Thou didſt like of thoſe 
who do maintain [edition againſt the King, Coo. . 1 3. Sed quere. 

It lieth for ſaying, He hath ftollen a horſe, and it will be proved by twenty witneſſes, 
Adjudg. Hares Caſe. But it will not lie for theſe words, He hath ftollen a Mare ; ors 
1.S. i forſworn, Adludg. Paſch.17 fac. B. R. Barhams Caſe, For this is an incertain 
charge. 

Te will not lie for theſe words, It « in my power to hang thee, 17 Pac. B. R. Pridhams 
Caſe: Nor for theſe words, Thos haſt deſerved banging, Mich. 4 ac. B. R. and Paſche 
38 Eliz, Hollands Caſe. Nor for theſe words, 1f rhow hadſt had thy right, thou badft 
been hanged for breaking of the howſe of I. S. Brownl, 1 part, 3. See Brownl. 
2 part, 280. 
| 110 ſeems it lieth for this, I ſtole a Mare, and you knowing the ſame, conveyed her to D. 
to the howſe of J. F. Goldib. 13 2. pl. 28. | 

It will not lie for theſe words, Hugh Hall hath received the three parcels of cloth 
from the thief again that he did ſteal from him, when there was a felony done. Goldsb, 
I19.pl.3. 

This Action will lie for theſe words, There is not a purſe cut within twenty miles, 
but 1.S. knows of it, and hath a ſhare in it, Balls Cale, And yet the contrary is ſaid 
to be adjudged. | 

It lies for theſe words, I was rob d. and thou waſt privy to it and haaſt part of the mony, 
Adj. 3 8 El. Redfords Cate. And it is ſaid to be loved to lie for theſe words, 4. hath 
balf my goods, and ſhall be hanged for it, 8 Jac. B R. Long and Kings Caſe. But this 
I cannot receive for Law: For it is ſaid to be adjudged that it will not lie for theſe 
words, I. had forty pownds worth of Plate, and A. hath it, and will be hanged for it, 
Trin. iz. ac. Kings Caſe. Nor will it lie for theſe words, J. S. was robbed of twenty 
peundi, and A. had it, and will be hanged for it, By two Judges, Paſch.9.7ac. Foord 
ver/. King. Nor will it lie fortheſe words, I. was robbed, and A. received part of the 
goods ſtollen, and I. could bang him for it, Newlins Cale, P. 7. ac. And yet all theſe 
words import a more certain and foul ſlander then the firſt words do, I. beard it 
ſpoken that L. S. was one of them that was at Purnels Rebbery, and that four of them went 
to his houſe the next morning, Adjudged to lie, 40.41. Eliz. R. B. Reads Caſe : yet 
ſome doubt of this. 

It is faid to be agreed, that an Action will lie for theſe words, A. did ſet on me, 
aud took my purſe from me, (not ſaying) in the high-way. And for this, Thos didft [et 
on me in the bigh- way, and took. ſt my purſe from me, Adjudg. Stoners Caſe, M.10.1ag. 
F. R. And for this, T how didſt meet me on the high-Way and at bed my purſe, and 1 
Saus thee five ſhillings for fear, Bond- Caſe. And yet it is ſaid to be reſolved not to 
lie for theſe words, T how rookeft away my purſe in the high way, and I will ſwear it. 
Quart, for! ſee little or no difference between this and the laſt Caſe ; the words carry 
as bad a report as the former words do. But it ſeems to be agreed that no Action 
will lie for theſe words, T hou diaſt rake away my money; nor for theſe words, 2 
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Averment. 


Averment, 


didit beat me, and take away my money: Nor for this, Thou didfi take away my money 
with a ſtrong hand, March. f.59. pl-9'\. Or, thou didſt take away my purſe and 
twenty ſhillings in it, Hob. Rep. pl. 26 8. Ad judged, Mich. 36.37 Eliz (ook B R. Lynes 
Cafe. It will lie for ſaying, He hath robbed J. S. notwithſtanding J. S. were never 
robbed, per Cur. A. 9 Jac. B. x. | 

It is ſaid to be adjudged not to lie for theſe words, I have an action againſt J S. 
who hath ftoln by the High- way fide, Deni xen Caſe. 36, 37 Eliz B R This ſeems 
to me ſomewhat a hard Caſe ; and yet Hob Rep. pl.; 8 2. hath a Caſe ſome what like, 
I have matter enough againſt him, for] S. hath found forgery againſt him, and can 


. prove it; The Reaſon. ſeems to be taken from the manner, not the matter of the 


Speech. | 
FM hath been judged to lie, for theſe words, There i many an honefter man hang- 
ed. And there was a robbery committed, whereof I think him to be one; and 1 verily 
think him to be a horſe-Ftealer, Goldsb. 136. pl. 127. | 

It lieth for ſaying, 7 how haft ſtoln my goods, and I will have thy Neck, Brownl 2, 


part. 230. 


It is faid alſo, it will not lie for ſaying, Thon art a cut-purſe, Trin 17 Pac. B. R. 
For he may be a Glover: So that it will not lie for theſe words, I hon art 4 cunning 
cut · purſe knave'; and this is ſaid to be adjudged, Trevillian, Caſe, B R. Thele 


Caſes fern hard to me; for the common and neceſſary intendment of the words, is 


in the worſt ſenſe; and to call a man Cut- purſe (me thinks) is actionable. And it is 
ſaid to lie for this, Thon didſt pick five ſhillings out of my Pocket, adjudged, Drumers 
Caſe So it will nor lie for ſaying, Tho# art a Coyner of money, or, haſt coyned money, 
Trin 17 Jac B A, For it may be his Trade. Nor for theſe words, T how getteſt money 
every day by coy ning Gold; N 19 Vac. B. R. Burnels Cafe. 

It will not lie for ſaving, Thou art à prig ging pilfering-fellom, and haſt pilfered 
amay my Goods from my Wife and children, adjudged Carters Caſe. AM. 37, 36 K liz; 
B. R. Nor for this, Thow art a filching fellow, and haſt filched away Ten pounds from 
me, adjudged, Hob Rep. pl.323. Nor will it lie for ſaying, 7how art a healer of Felons, 
or, Tbos haſt ſtrained my Mare; without a ſpecial- Averment, that it hach ſuch a 
meaning in the place, that it doth import a ſcandal. Brown. i. part.13. 

It will lie for theſe words, Moe ver is a falſe thief in Gloceſterſhire, J. S. 4 
falſer then he. But in this Caſe, there muſt be an Averment. that there is a falſe thief 
there, Hazelwoods Caſe. M. 2 Fac. B. R. Buc it lieth not for theſe words, I can 
finde in the Pariſh a falſer knave then B. who was indiſted for Felony z and this knave is 
J. F. in Ha cel wood Caſe. 
| It will not lie for ſaying Thon art a ſeditioms knave, Or, a thieviſh knave, or, 4 
trayterous knave, Cook 4.19. And yet it hath been ſaid, it was agreed to lie for calling 
one Trayterous knave Hil. 32 Q. Wardand T horns Caſe. But it will not lie for ſay- 
ing, Thon art a rebellious knave; tor this may be upon a Writ of Rebellion in the 
Chancery. 

This Action will not lie for ſaying, Thow maintaineſt a rebellious knave, or [ re- 
bellious perſons. ] Nor for this, Thou art a maintainer of thieves abroad and at home, 

and doſt maintain J. S. in ſuch a Caſtle. And yet t is ſaid. it doth lie for theſe words, 
T hou art a maintainer of thieves in thy houſe. And clearly to ſay, Thou maintaineſt 
thieves in thy houſe, to rob thy Neighbors. 

t lieth for ſaying , Thon doſt harbor aud maintain Rebels and T raitors, Goldib. 
48. 57. But not for ſaying, 7 how didſt ſteal by the High- way ſide, Brownl. 1. part. 
143. And yet it will not lie for ſaying, Thow keepeſt none but thieves, Lor, cut-purſes ] 
in thy houſe, and haſt their goods, M. 17 Fac. B. R Nor will it lie for this, Thox 
art a favorer of thieves, Dyer 75. Nor for this, Then keepeſt men which rob on the 
High way [ or which, rob we, ] for all this may be unawares. Nor as it ſeems for this, 
Thon keepeſt men with intent to rob me But it will lie for theſe words, Thou harboreſt, 
and maintaineſt traytors, conveyeſt them out of the Realm, and maintaineſt them with 
money there. Paſche, 29 Eliz. Goldsb. 48. pl. 7. Accord. So it ſeems it will lie for 
this, Thou haſt been a ſetter of thieves to rob me, or, haſt hired one to rob me: If I be 
robbed, this is Actionable, Hil. 13 Pac. B. R. So to ay, Thow haſt received Fo 

owing 
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knowing them to bu ſo. Matthews Caſe. But to ſay, Thow art a receiver of thieves, 
ntra, | 
* This Action will lie for theſe words, Thow haſt houlſtred [ or, received] goods 
that were ſtoln, knowing them to be ſtuln; but unleſs it be added, ex ſcientia, it — 
they are not Actionabſe, MA. 17 (ar. B. R. Haws Caſe, adjudged. But if the man- 
ner of receipt ſpoken of, were ſuch as is not Felony ; the Defendant muſt ſhew how 
it was for the clearing of himſelf, March, f.16. And yet if one ſay, J. S. hath ftoln 
4 horſe, and his ſon is conſenting to it; it ſeems the ſon cannot have this Action for 
theſe words, Trin. 14 ac. Lewkyers Cale, 
It hath been ſaid, it will not lie for ſaying, Thou haſt ſtoln away my Corn; be- 
cauſe it doth not appear, whether the Corn were ſevered, Tris. 37 Eliz, And yet 
divers Judgments are recorded to be to the contrary , as this, Hil. 14. B. R. for 
ſaying, Thow didſt ſteal my Corn, and carry it into the Market, Glovers Caſe. 
Paſche, 7 Pac. B. R. and Paſche, 40 Eliz. (ook, B. R. Thos art a falſe kyave,and 
didſt ſteal my Corn, Harris Caſe. Thou art 4 (orn-ſtealer, 39 Eliz. Cook, B. R) 
For ſaying, T how art 4 thief, and baſt ſtoln my Corn. Adjudged, Kelbam and Aandes 
Caſe, B. R. 2 Fac. Alſo it is ſaid to be adjudged to lie for this, He hath ſtoln my Wood, 
5 Jac. B. R. Litchfields Caſe. March. Rep,211. pl. 248. 

It lieth for this, Male did ſteal my Corn out of my Barn, Hil. 14 Fac. (ook, B. R. 
adjudged. So for ſaying; Thow art a thief, and haſt ſtoln the Towyn-beam ; meaning 
the Town of #ickham. But not for ſaying, Thou art 4 thief, and haſt ſtoln a Tree, or, 
haft ftoln my. Maiden head, Brownl. 2. part. 3. Tris. 18 Car. B. R. And for this, 

He hath feloniouſly taken my Wood, Paſche, 38 Eliz. Cook, B. R. For this muſt be 
underſtood of Wood cut: But if he ſay, He hath ſtoln my Tree, or, my Trees, com 
tra; Arbor dum creſcit, lignum dum creſcere neſcit, Tris. 4 Jac. B. R. Rot. 1366. 
Accord. March. 211. fl. a2 80. Accord. Brownl. 2. part. 280, But it ſeems all theſe 
Judgments are not * by the Court of Common Pleas ; For there it hath been 
oft agreed, this this Action will not lie, for ſaying, Thos art a thief, for Cor, and] 
thew Loft ftoln my Trees, or, Apples ont of my ground, or, Corn ont of my field, or, 
an Acre of my Gern, or, twenty load of my Farzes, Hob. Rep. pl.106. pl:97,98, 473. 
406, Nor for this, T bow haft robbed my Hop- ground, or, ſtoln my Apples out of my 
Orchard, Lor | and it will be proved by ſtealing of my Apples in my Orchard, Ce, 4. 19. 
So it will not lie for theſe words, Thon art 4 thief, for thow tookeft away my Cattle pon 
an Execution, and I will hang thee, Mich. 7 fac. Wilks Caſe. And yet ſomedo put a 
difference between [Land] and [7 for, ] and ſay, That for this thou art a thief, and ha#b 


ſtoln my Trees or Apples, &c. it ſhall lie. But all agree, that it lieth not for theſe words, 


T hou art a thief, for thou haſt ſtoln, &c. It was ſaid to be adjudged, that it will not lie 
for this, Thon haſt rebbed me, and taken away my evidence. It will lie for this, Thos haſ 
ſtoln my Cock, Brownl.1. part. 1. And yet this is but Petit Larceny. It will not lie for 
ſaying, Thon art drunk, aud I never held up my hand at the Bar as thou haſt done. Nor 
to ſay, Thou wat araigned for F elony,or,adidFt hold up thy hand for Felony, Bro.2.p.273» 

It is ſaid to be adjudged to lie for theſe words, A. 4 an arrant thief, and he hath 
ftoln my Apple Trees, M.7 Fac. B. R. Eyres Caſe. But it was moved in Arreſt of 
this Judgment, and in Mywors Caſe, M. 4 Pac. J. R. This difference was agreed there, 
and it was ſaid, It had been often adjudged there accordingly ; and it ſeems that 
Court is of this opinion ſtill. But the Judges of the Court of Common Pleas are 
utterly againſt it, and will by no means admit of this difference: And therefore they 
judge the Action to lie alike in both Caſes, Heb. Rep. pl. 406. 98. 17. 20. But all 
agree it will lie without queſtion, for ſaying, Thon halt ſtoln my Apples out of my 
Left, or, thou hat ftoln the Corn out of my Barn, or, thou haſt ſtols my wood, Lot, 
Furzes ] out of my Barton, Hob. pl. 258. Hil. 37 Elis. B. R. Caſtlemains Cale, 

It lieth not for this, Thow art a thief, for thou haſt cut off the car- mark f my ſheep, 
and ſet on thine own, 29 Eliz. B. K. 

It lieth for ſaying, Bear witneſs, I æreſt you for Felony, Per curiam, M. 17 Fac. 
B. R. Serles Caſe. So for ſaying, If I could finde J. S. I donbr nor but within two 
days to arreft H. H ſuſpition of Felony, Adjudg. Herles Caſe. Coo. 4. : 5. And it is ſaid ic 
hath been ruled to lie for theſe words, J oy je with Felony, ang d charge = 25 
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ſtable to take you, A. f. Jae. B. R. A lſo it hath been ſaid to be adjudged to lie for theſe 
words, Bring me to the ¶ unſtables houſe, for I am robbed, and I will bring him to the 
houſt of I. S. to arreſt him, for he ſetteth them to rob me from time to time, Adjudg. B. B. 
And yet in other places we find it affirmed and ruled, that it will not lie for ſaying, 
I charge you for Felony for taking money ont of the pocket I. S. Nor for theſe words, 
1 arreft you for Felony ; ot, I charge you with Felony, Hob. Rep. pl.381,394,286,38, 
andelſwhere. See Brown. 1 part, 18. | 

And to reconcile theſe, I take the difference to be this. If I do arreſt a man for a 
ſuſpition, and in the arreſt uſe theſe words when there is cauſe, this is in the due way 
of Juſtice, and not actionable. But if I uſe theſe words without any juſt cauſe, or 
where I do not proceed ina courſe of Juſtice, but before or after the arreſt,or other- 
wiſe ſpeak any of the ſaid words, they are actionable, Hob. Rep. pl.258. 

It is ſaid that this Action will lie for any Officer, againſt him that ſhall ſay, He hath 
no #hill m bis Office, But for a manual Tradeſman, it will not lie for theſe words, He 
hath no chill in his Trade. Sed quere of this laft, Hil. 16. Iac. B. R. It will lie for ſaying 
to any Officer, Tow are an Extortioner; or, you have extorted twenty ſhillings above 

your ane Fees, Cov.10.61. 

It will lie for ſaying to a Judge or Juſtice of Peace, Jon are 4 corrupt man (or pudg) 
or fuſticeof Peace; or, Ton deal corruptly, or you take bribes, or you do not miniſter 
true juſtice, or you are 4 falſe fudge or a falſe puſtice of Peace, Co00.4.16.Broo;112, 
But it will not lie for theſe words, If any max will give him bribes, Sheep or Capons, 
he will take them. Adjudg.Paſch.3 5 Eliz.B.R. Sir Chr. Helliards Caſe. 

It will lie for ſaying to a Judge or Juftice of Peace, Tow are an Ambodexter, or 
you take money on both ſides, M. 2. Tac. . R. Dawtreys Caſe, Or, You cover (or hide) 
Felowies, Dyer 72. and Stuckſeys Caſe, P. 7. Iac. B. R. Or, Tou are a common Barreter, 
or you are 4 common C hampertor, or you are 4 common maintainer of Suits, Hob. l. 1 88, 
145. So for ſaying, Tow took money of 4 Felon —_— before you, to let him eſcapt, 
Paſch.37.Eliz.BR. Rot. 147. Adjudg, Cotton: Caſe ; and Trin. 36. Elis. Staffords 
Caſe, B. R. See Brownl.. 1 part, 11. 

It lieth for ſaying, I was {5kg to be killed at his houſe ; he enticed me into his ſtable te 
ſee his horſes, and there he inſtigated I. S. to beat me, M. 2. Iac. B. R. 

It doth lie for ſaying of a Juſtice of Peace, He hath done me wrong in returning the 
Recogniſance for IL. S. in twenty pounds, whereas it was taken but for ten pound, Paſch. 
4 Jac.B.R. 

Some think it will lie for theſe words, He can hear but with one ear, Cholmleys Caſe. 
And for theſe words, He doth maintain the worſt people againſt Gods Law. 35 Eliz. 
Butlers Caſe, adjudged. 

It will not lie for ſaying to a Juſtice of Peace, or Judge, ſpeaking of the Tenants of 
his Manors, and his raking of Fines ; Men your Tenant took, his Land, you cozened 
him of his Fine, and dealt corruptly, and I will make you appear where you dare net ſhew 
jour face for your baſe dealing, Trim 4. Pac. And if the diſcourſe be about health, 
and one ſay, He i à corrupt man, M.7.7ac.Co:B. So if the talk be about his Eſtate, 
and one ſays, He i a Bankrupt, Or, if the diſcourſe be about his Uſury, or his fraud 
in an Executorſhip, and thereupon one faith, He 5s a corrupt man, or a falſe man, or 
the like, And therefore in ſuch like Caſes, if the Plaintiff ſet forth part of the words 
only, it will concern the Defendant to ſet forth the whole matter in avoidance of the 
Suit, Cos. 4. 14. And yet if the words be ſpoken indefinitely, without any ſuch refe- 
rence as in the Caſes before, they will be actionable. Sermo relatus ad perſonam, in- 
telligi debet de conditione perſone, Hob. Rep. pl. 35 T. 

It will not lie for ſaying to a Juſtice of a Peace, Ton are an ſurer, or you have not 
dealt honeftly about a Will, Co 4.16, New Book, of Entries, fol.22. Nor for ſaying, He 
bath gotten all he hath by — and forſmearing. Adjudg. N. B. of Entries, f. 21. 

This Action will lie for ſpeaking theſe words to a Preacher, Ton have made a fe- 
ditious Sermon, and moved the people to ſedition. Coo. 4. 19. and Philips Caſe, Paſch. 
24 Elic. J. R. But it will not lie for ſaying to him, Thow art an Adulterer, or, thou 
haſt had two children by J. S. and I will cauſe thee to be deprived far it, adjudged, Par- 
Vers Caſe, At. 38, 39 Elix. I 
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It will lie for ſaying to a Sheriff, or any ſuch like Officer, 7 how art an Extortioner, Sheriff. 


or, Thon haſt by colour of thy Office, extorted twenty ſhillings above thy due Fees, (lo. 
61. And Stanleys Caſe, Paſche, 14 fac. Co. B. R. And ones Caſe, 38, 39 Elix. 

It lieth for ſaying to a Ser jeant or Barrelter, Tou are à diſhoneſt man in your pro- 
feſſion, or you have undone many men, adjudged. Trin. 37 Eliz. Or, Ton did diſcloſe 
my counſel to my adverſary, or, you Are a COMRENING knave, and ſhewed a counterfeit Cor 
forged] Deed, knowing it to beſo, M. 39, 40 Eliz. M. 20 fac: Curia. But it will 
not lie tor ſaying, Ton ſhewed a counterfeit Cor forged |] Deed, without more. It will 
lie tor ſaying, He giveth bad counſel, or, be is no Lawyer, or, he 1s an ignorant man in 
the Law, or, he hath no kill in the Law, M. 8 (ar. B R. in Cawareys Caſe. Allo 
it lieth for this, He i the ſimpleſt Lawyer towards the Law, adjudged, 39, 40 Eliz. 
B R. Oc, He hath no more Law then an Ape: But to ſay, He hath as much Law as 
an Ape, is not actionable; and yet ſee the Caſe after, contrarily adjudged; Golds. 
126 pl. 17. And yet it will not lie for theſe words, He i no Schollar, or, Thom waſt 
never any Schollar (or to ſpeak to a Schollar.) He hath no learning, or, he i an igno- 
rant man; in general, without reference to his office. Nor will ic lie for ſaying, Thon 
art a drunken fellow, or, thou art an Aſs, in Cawdreys Caſe It will lie for ſaying to 
him theſe words, Thou a Barreſter ! a Barreſter ! thou waſt put from the Bay, ad. 
judged, Paſche & Fac. Cok, B. R. Beſtlies Cale. So it will lie for theſe words, Thon 
a Counſellor ! thon art a concealer of the Law, adjudged, Trin. 2 Pac. B. R. Coxes 
Caſe.It will lie for ſayingto a Barreſter, Ton are 4 bribing knave, or, you are a corrupt 
man, Or, you are a common Barrater, Or, you area common Champertor, Or, you area 
common maintainer of ſuits , Hob. Rep. pl. 188. 145. pl. 17. Cook,4+ 16. It lieth for 
ſaying, He hath the falling ſickneſs, by T anfield Jultice, Hill 4 Fac B. R. So it will 
lie for theſe words, He was of my Counſel, and revealed the ſecrets of my cauſe, Snags 
Caſe, Trin. 13 Elis B. R. New Book of Entries, f.22. And yet it ſeems it will 
not lie for this, Go to him, he will deceive you, adjudged, March. Rep. 146. pl-217. 
Brownl. Rep.1. part. 11. To ſay to a Lawyer, Thea art a paltry Lawyer, and haſt as 
much Law 46 4 fackanapes,G oldsb.126 5. 17. 

It will not lie for theſe words to a Lawyer, Thou haſt nothing but what thou hf 
gotten by ſwearing and 9 New Book F H ntries, H 23. Nor for ſlaying, Thow 
art a Bankrupt, March. Rep. F 8. 

It will lie tor ſaying of an Attorney, He n an extortioner, Hil. 40 Elix. Cook B. R. 
Stanley: Caſe ; or, he is a bribing knave, (ook 4. 16. Hob. Rep. pl.17. adjudged ; or, 
he is a corrupt man, and doth deal corruptly, Cook 4. 15: or, his credit u faln, he deal- 
eth on he th ſides, M. 41,43 Eliz. Cook, B. R. Kings Caſe; or, he wan ambodexter, 
or, he taketh money on both ſides Cor on beth hands | in ſuits, M. 2 fac. Dautreys Caſe, 
B. R But it will not lie for ſaying of him, He is a common maintainer of ſuits, 
Hob. Rep. pl. 45, It lieth for ſaying of him, He i a falſe practiſer, per 3. Jullices, 
Paſche, 17 Fac. Moors Caſe ; or, he i a cozening knave ; or, he is a knave, adjudged. 
Taralies Caſe, 18 Eliz. B. R. And yet, Forging knave, hath been doubted, Paſche 
17 fac. B. R. Moors Caſe ; I know not upon what reaſon. It hath been adjudged 
to lie, in Sail Caſe, Brownl. i. part. 16. And it is ſaid it will got lie for theſe words, 
Thos art a falſe contzening khnave, and haſt conzened my two kinſmen of their Land and 
deſerveſt the Pillory, 26 Elix B. R. Nor for ſaying, He couxened J. S. out of his 
Land, adjudged. Ir lieth for ſaying, Tow are 4 diſboneſt man in your profeſſion. It lieth 
for ſaying, Thon art a common Barrater , Heb. Rep. pl.188. Or, thou art a common 
Champertor, Hob Rep. pl. 1:3. 145+ 351- Or, thou art a (bampertor, Boxet Cale. 
M. 14 Pac. Cook, B R. Or, thoa art the fumpleſt [or fooliſheſt ] Attorney, towards the 
Law, M 39. 40 Eliz. Cv B. R: Martius Cale, adjudg:d ; ot, then haſt no +kill 
in thy Office. But it will not lie for ſaying, Thos haſt no ail in Huebandry, or the like, 
this is not actionable. It will lie for theſe words, Then didſt diſcloſe thy Clients coun- 
ſel to his adverſary, Trin. 17 Car. Cook, B. R. Sanderſons Caſe ; or, thou art aſub- 
orning knave ; or, thou art an extorting kaave, and didſt ſuborn one tobe forſworn be- 
fore the Lord Chief 7 nſtice, 20 fac. It a Suit be between R. and B. and B. ſay to R. 
J. S. your Attorney us a bribing knave, and bath twenty pound of you to conzen me; this 


is ationable, adjudged, A. 1 Fac. Cook, B. R. Tardlies Cale, But it will not lie for 
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ſaying to an Attorney, Thon art 4 uſurer, or, then haſt plaid the knave with me about 
« Will, Cook 4. 16. And it is ſaid it will not lie for this, My Father was not pecked over 
the Bar as thy Father was, Trin. 41 Eliz. Cook, B. R. And yet it is ſaid it will lie for 
ſaying, T how waſt pecked over the Bar, quere, what difference. Nor will it lie for this, 
He was or will be pecked over the Bar, Trin. 41 Eliz. Knightlies Caſe, Cook, B R. 
Hob. Rep. pl. 145- Nor for this, I think then art no Attorney, but an Attorneys 
Clerk; and if thom be, I ſhall have thee pecked over the Bar the next Term, and thy Ears 
nailed to the Pillory, Hob. Rep pl.159. Paſche, 7 Fac. Cock, B. R. Trotmans Caſe; 
for theſe words are of an uncertain ſenſe. It is ſaid it will not lie for ſaying of him, 
He gets his living by falſe Writs, adjudged, B. R. Nor if one ſpeak of going to him, 
if another ſay , Go net to him, for he will conzen [Cor deceive ] you, Paſche, 18 Pac. 
Ratcliffs Caſe. 

It eth for this, Browns a good Attorney, but that he will play on beth ſides, Brownl, 
1. part.. 

A ſeems it lieth for this, Then haſt conzened J. S. of his Fee, I will ſue thee for it in 
the Star- Chamber; for thou didſt not come for J. S. Brownl. I. part. 3. 15. 16. 6.7. 2. 

art. 25 3. 
b Iclierh alſo for this, 1s he yowr Attorney, he 5s the forliſheſt and ſimpleſt Attorney to- 
wity#s the Law: And if he ds not overthrow your cauſe, I will give you my ears. 2 ic 
a fool and an a{s, and ſo I will prove him, 126. pl.21, 

It heth for ſaying of the Receiver of the Court of Wards, Maſter Receiver hath 
contentd the King, and delt falſly with him, Trin. 17 Jac. Sir Miles Fleer woods Cale, 
Hob. Rep. p1.351. So tocall an Auditor of the Court of Wards f rauditor, is action- 
able in Sir Miles Fleet woods Caſe. 

It lieth for Yaying to a Conſtable, Thon hideſt or covereft Felonies, or favoreſt Felons, 
Stwcklits'Caſe, P aſche, 7 Pac. B. R. and Bondmans Cale. 

It lieth for ſaying of a Phyſitian, He hath no learning or (kill in Phyſick, M. 8 Car. 
B. R. tn'Cawdreys Cafe, And yet to ſay, He is an aſs, or hath wo learning, or 4s u 
Scholar, in general, it ſeems is not actionable. But it will lie to fay of à Doctor of 
Phyſick, He is a Mountebank, an Emperick, and a baſe fellow, adjudged, Paſche, 
12 Car. B. R. Hughs Rep.441. 

It lieth not for ſaying to a Major, Thou haſt cou cened all thy brethren, 8 Car. B. R. 
= jour of Tivertons Caſe, for the words are too general a:tlincercain to uphold an 
Action. 

It lieth for ſaying to a common Jury- man, Thou art à common Fury-man, and haſt 
been the death and the overthrowof a hundred men, by thy falſe and ſubtil mant, ad- 
judged, Paſche, 7 Jac. (cok, B. R. Peters Caſe. With Avermem that he was a 
Jury-man, | 

1 is thought it will lie for ſaying of Overſeers of the poor, That ther have conzom- 
ed the poor of their money, 9 Fac. B. R. yet this ſome doubt. But it ſeemes clearly, it 
will lie for ſaying, They have conzened the poor of their bread. 

It lieth for'ſaying of a Commiſſioner, That he hath a Commiſſion to hear and end a 
difference between A. and B. Thou art a corrupt man, and haft taken bribes of A. to 
defraud equity and juſtice, adjudged, Paſche, 3 Jac. B. R. Sir George Moves Caſe, So 
to ſay of him, That he put out Depoſitions taken, and pat in ſome not 1aken, ad jndged, 
'Hil. 17 fac. B. R. Sir Nich. Parkzre Caſe, So for ſaying, He hath rerxr»y-d Depoſs- 
rions that were not taken, 40, 41 Eliz. B. R. Fiſhes Caſe; and whether he be nomi- 
nated by the Court or Parties, it is all one in the Caſe. 

It lieth not for ſaying of an Arbitrator, He hath 'taken bribet, or, he 55 corrupt. 
Eat it will te for ſaying to one appointed to be a common weigher in a Market or 
Fair, that did weigh Corn between us, He hath taken bribes to make falſe weig hts. 

It keth for faying of a Steward in a Leet, He hath added a preſentment, which the 
fury never made, M. 4 fac. B. R. Carr, Caſe, eſpecially if he keep any Courts. 

It wilſ not lic for a Bailiff that had the ſelling of his Matters Corn for thtee years, 
for faythg, Thon art 4 concening knave, and haſt conzened: thy Maſter in ſelling by 
falſe meaſure, Hob;:yl,93. But if he did continue in bis office, and theſe words did 
make his Maſter put him. away, contra. 
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It will not lie for ſaying of à Scrivener, That he made falſe writings. 

Ic lieth for ſaying of a Mathematical Meaſurer or Surveyor that is learned, and 
doth it by Art, or any ſuch Officer, He hath u kill in his trade, or, he is a * ar 
commenter in his trade But to lay ſo of one that doth meaſure by the Poll onely, con- 
tra, Hil. 16 Jac. B. R. Lowdons Cale. | | 

Out of all chis, it appeateth, That where ever this Action is maintainable for any 

Defamation in a mans Office, the words mult be ſpoken, either generally wirchout any 
reference, and ſo may be referred to his Office, or with reference to bis Othce ; for 
if they be ſpoken of any other ſubject then his Office, they will got be actiouable, 
Agree. 16 Fac. B. f. in Londons Cale. And the party char ſues for the lander, mult 
ſhew in his Declaration, that he was ſuch an Officer at the time of the words ſpoben, 
otherwiſe the action is not maintainable. And it is not ſutſicient ro ſay, be had been 
ſuch an Officer before the time of the ſpeaking of the words; but he need nat ſhew 
that the hearers did know bin to be ſuch an officer, Hob. Rep. pl. 104. 93. 351. yet 
if the words be ambiguous, but there is a pregnant violence in them to lead the hearers 
and Court, to take them in che wortt ſenſe, they muſt be taken ſo, as in the Caſe of 
Sir Miles Fleetwied, Hab. Rep. pl. 35. 

It lieth upon this ground allo, againſt them that ſlander à Lawyer, or an Attorney 
with ignorance or unfaithfulueſa in the Caſes before ſer down. 

Ic will lie for ſaying to a Victualler or Inn holder, He hath the Pox, or any other in- 
fectious diſeaſe in his houſe ; if he loſe his gueſts thereby, von aliter, (4.4- 17. Tris. 
9 Fac: Ladlams Cale. So for ſaying, He keeps a honſe of common Baudry, curia, Hil. 
4 Fac. B. R. Thorne: Caſe. M. 39, 40 Eliz. And for this it ſeems it will he oy 4 
out that conſequence, and without Averment *hereof. So this Action will lie for 
ſaying of any Tradeſman that gets his living by buying and ſelling, or did fo of late, 
and hath given ic over a little while, as a Merchant, Shoowaker, Mercer, or che like 
Tradeſman that uſeth buying and ſelling. He i a bankrupt, aud I will drive him aut 
of the Country for a bankrupt; A 9 fac. B. R. Dazes Caſe, adjudged. Or, be will 
be a bankrupt very hurtly, Co. g. 19. Dyer 7 2. Lang, Cale. M. 7 ac. Co B. &. 
Seleys Caſe, Paſche, 12 fac. B. R. Or, he 4 — — and fled beyond the Sea for 
money, Trin. 9 fac. B. R. Trulecks Caſe. Ot, I will prove that he hath been 1bank- 
rupt, and hath agreed with bu creditors for five ſhillings a pound Edmunds Cale. Hil. 
3 Pac. B. R. Rot. 85 5. Or, be i broken, Hil. 17 fac B. R. fobu(ons Caſe, But it 
will not lie for ſaying, I will ſue out 4 Commiſſion of Bankrupt againſt J. & Nor 
will iclie for calling a Gentleman, or, one that is no Tradelinan, Bankrupt. Fincheſley 
186. Nor for ſaying to a Tradeſman, Thas art a branded Rag ue, and a Reg ue by the 
Statute, AM. 19 fac. B. R. Harriſens Caſe, unleſs he can aver any ſpecial loſs by it. 
Nor will it lie for theſe wards gf a Merchant. Doth he ow yow money! get it quickly 
and take heed ho you truſt him, Trix. 36 Eliz. Vaſpicks Caſe. Nor for chis, He w 
a falſe knave, and keeptth a falſe debt book, for he chargeth me unjuſtly with what 1 
never received, adjudged. Hil. 37 Eliz. B. R. Brooks Caſe. Nor tor ſaving, He #4 
4 couxening knave, Paſche, 15 Car. B. R. And yet in theſe two laſt Cajes, if the 
ſpeeches be with reference to his Trade, Quere. It will not lie to ſay of à, radeſqman, 
He u not worth a groat ; no, nor albeit he aver that in the Country, it means that he is 
n Bankzupt, Paſche, 15 Car. B. R. Axe, Caſe ; tor his credit may be good, and he 
not worth a groat. 

It will not lie for ſaying to a Merchant, He is a couxening knaue, March. Rep. J. &. 
pl.. g. But ſee more in Brownl. 1. part 4. 6. | 

It will lie ſot ſaying to a Goldſmith, Thon art 4 comtzening, knave, for thuuhaſt ſold 
me a Sapbir for a Diamond; Hil 32 Eliz. B. R. But if — a Taylor, Thou art 
4 couæening knave, becauſe thou haſt ſold me à chain for Geld, where it is half Copper, 
and then art a couening kyave npox record, and haſt been impriſoned fur couzening ; no 
Action will lie for theie words, 32 EIix. B. R. 5 

It will not lie for calling Regue or Coætner, nor for ſaying, He is « cocening Rogae, 
and hath coxened R.W. of thirty pound, and goeth about to do the like tome, Brownl. 
2.part, 100. 


It doth not lie to ſay of a Carrier, He i« a comman Barreter. Hob. Rep. l. 183.1 on. 
x 


Scrivener, 


Meaſarer of 
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Which con- 
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»Athon of the Caſe, Cnap. III. 
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Which charge 
a man with an 


It lieth for ſaying of a Journeyman-Shomaker, Do not meddle with him for he will 
undo you, Or be will cut you out of doors ; with an Averment that this word Lcut ] doth 
intend in the Country | «nds. ] Paſc.15 Car. B. R. 

It lieth for ſaying of a ſervant, He dot h defrand, cozen, or cheat his maſter, or will 
undo him, if by this he have any ſpecial damage, otherwiſe not: But in the firſt caſe 
there muſt be an Averment of damage in particular. March, f. i. | 

It lieth for ſaying of a Brewer, He ſe/s naughty Beer, M. 15 (ar. B. R. Or, My 
Mare doth piſs as good Beer as he dit h brew, if he can aver a lols by the words. Dykes 
Caſe, March Co. 

It lieth for ſaying to a Braſier, Thon didſt cozen I. S in a Braſs pot, Adjudg. Paſc. 
7 Pac. B. R. So by the ſame reaſon to ſay to any Tradeſman, He did cheat a man in 
trading. So to ſay of a Farmer, Badger, or any man that ſels by weight and meaſure, 
He ſels by falſe weights and meaſures, or he did keep falſe meaſures, by which he did 
cozen the Country, But it lieth not for ſaying, He had or he kept) falſe weights er 
meaſures in his bouſe, Hob pl-93. Paſch. Co. B. 17 Car. Payns Caſe Bur to ſay this 
of a Bailiff that ſold his maſters Corn for a while, and hath given over, it ſeems it 
will not lie. But to ſay of a Tradeſman, He doth ſell by falſe weights or meaſures, will 
bear an Action, March Rep 119. pl. 19). 

It lieth for ſaying, that he kept a falſe buſhel by Which he did cheat and coxen the poor, 
if heſhew he were a Farmer, and did ſell his Corn, and that by theſe words he loſt his 
Cuſtomers, March 116. pl.192. | 

Ir lieth for ſaying to one that had overſight of a Gentlemans Farm, and ſold his 
Corn, for theſe words; T bon art a cozening Knave, and thou haſt cozened me in ſelling 
falſe meaſure in my Barley, and the Country is bound to curſe thee for ſelling with falſe 
meaſures, and I will prove it; and then haſt changed my Barley which I bought of thee. 
B. R. Rep.1 par 4. So for this, Thou didſt kgep and fa by falſe weights,and in 240 beftow- 


ing thy weights were falſe two ounces, and Iwill prove it, Brownl.1 part, 42. 
To ſay of a woman Inkeeper, She a pocky unwholſom woman, doth wear a shavrf ro 
hide her blanches in her neck, it u a pocky houſhold, may happily bear an action, 


M. 9 Jac. Ludmans Caſe. | | 

Out of all which it is to be obſerved, that where-ever this Action lieth for a ſlan- 
der to a man in his Trade, the words muſt be ſpoken either generally, and ſo may be 
referred to it, or muſt be relative words, as Banłrupt or the like, or with exprels re- 
ference to it; for if they be ſpoken of any other thing, they will not bear an action: 
And the party that ſues muſt ſet forth in his Declaration, that he was ſuch a Tradeſ- 
man in particular ; and it is not enough to ſay, he got his living by buying and ſelling, 
but he muſt fay he is a Merchant, Mercer, or the like, and that he was ſo a little be- 
fore or at the time of the words ſpoken, elſe no action will lie, Hil. 7 (ar. B. R. Collins 
Caſe, adjudged 2.17 (Car. Co. B. But if the count be that he have been of that Trade. 
for twenty years laſt paſt, and lay the words to be ſpoken within that time, it is good, 
But if he ſay that he hath been of that Trade for divers years laſt paſt, contra. Hil. 
17 fac B R. fobnſons Caſe. Hob. Rep.pl 10 6.93. 

In all theſe Caſes there muſt be a ſpecial averment of ſome loſs by the words ſpoken, 
Paſc. 15 Car. B. R. Axes Caſe. But others upon better reaſon and authority hold the 
contrary. But all agree it to be beſt to alleage ſome ſpecial damage, if the Caſe will 
bear it. March, f. 96. 

It lieth for ſaying of a lawful Heir to Land, before or after his fathers death, He i 
4 Baſtard And this will lie, though the words were ſpoken before or after he hath 
the land in poſſeſſion, and though be be not about to ſell the land, and though he have 
no loſs by the ſpeaking of the words, Co. 4. 17 UM. 20. f ac. B. Elborows Caſe : for by this 


the title of his Land may be called in queſtion. But if the party ſpeaking claim as next 


heir to the Land, he may juſtifie it, and it will not bear an action, Trix. 25 Elix. B. R. 
Baniſters Caſe, ¶ v. idem. And if the Plaintiff omit this, the Defendant may ſer it forth 
by way of bar, To ſay a man is his Villain, will not bear action now, as it ſeems, be- 
cauſe Villenageis gone. 2 2 en 
It lieth for this, He hath the French pox, or is infected with the French pox, ar us laid 


infectious diſ. with the pox, or the pox doth haunt him twice a ear, Co.. 17. and Ludlam: Caſe, 
eaſc. . 


AH. 2 Tac. 
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M. 2 Pac. per Fenner and Williams Fuſticet. So, Then haſt caught the French pox, 
and carried it to thy wife, Hob Rep. pl. 290. So for ſaying, T how art a pocky whore, and 
the pox hath eaten out the bottom of #hy belly, that thy guts are ready to fall ont, My Jac. 
Co. B. Miles Caſe. Trin. 15 ac B. R. Milwards Cale. So it ſeems it will lie for ſaying, 
Tlos haſt the great pox, 20 fac. B. R. or the plague. So it lieth for ſaying. Thow art a 
leprous knave, not fit for company, or thou art a leper, Trin. 4 fac. B. R. Nut. 105 1. But 
it will not lie for faying, One harh the Falling-fickneſs, Hil. 4 Fac. B R. or the Pex, 
Co. 4. 17. Nor for this, Hang him, he 1 full of the Pex, Co. 4. 17. It will not lie for 
ſaying, 7 how art. pocky Whore, 44, 45 Eliz,, Adjudg. Curia. A. Pac. Co. B. Nor 
will it lie for this, That pocky Drab doth wear a ſcarf about her neck to hide her blanches 
I will not eat with her for ten pounds ; by three Judges, Trin. 9 Jac. Ludmans Cale. 
Nor for this, Thou haſt lien in Fullers tub, Chapels Cale. Nor will it lie for theſe 
words with this Averment, That none do lie there but ſuch as have the French pox, 
Adjudg: A. 44, & 45 Eliz. Boddin and — Caſe. Nor for this, Thon art a pocky 
Drab, doeft wear a ſcarf about thy neck to hide thy blanches ; yon are a pocky howſhold, 
and I will uot eat with you for twenty Nobles. And yet if they were ſpeaking of the 
French pox, and the party ſpeak theſe words it is dangerous, M. ꝙ fac. Nor for this, 
He hath been in Fowlers tub, ( meaning a Chyrurgeons tub, wherein none were bur 
ſuch as had the pox) 7 will not ſay of the pox, but he lay in the tub t hat time that 
mans wife was laid of the pox, and his hair fals from his head, and he is a pilled and a 
Raſcal-knave, and a Villain, and no Chriſtian, and thinks there 1 neither heaven nor 
hell, Goldsb: 13 5. 0 34. | 
If I have Land, and have need, and am about to ſell it, and another ſay, Ir 2 hs Which Qan- 
Land, and I have no right to it, er I have no Title to it, or I have no good Eſtate of it, = © 
or that I canmake no good Eſtate of it;and hereby my Chapman doth Kan and fall off, land 2 
I may have this Action: And albeit he or ſome other have a colourable Eftate, ver 
if he have not a good Title in Law to it, this will bear an Action, Co. . 18. New book 
of Entries, 28. As if two have Leaſes of the ſame Land, and he hath thelatterwhich 
is not good, and he ſay, The Land is his, and the others Eft ate is not good; this iv ucti- 
onable. Mildmays Caſe, Adjudg, 6 Eliz.Co.B. Co. 1. 177. IS | 

If I be about ro ſell my Land, and another faith, 7 know one that hath a Leaſe of the Seb. 13. 

Land, and he will not part from it at any rate; this is ationable, Adjudg. 37, 38 
Eli⁊. B. R. Pennywans Caſe. A. 20 Iac. B. R. Elborrows Caſe. The Plaintiff fer forth 
he had much Land by Inheritance, and the Defendant intending to impeach his Title, 
faid, His wife ſhall not fit above mine, for her husband is a baſtard, innuendo the Plaintiff; 
It was adjudged to lie without any Averment. So it will lie for ſaying, Teur father 15 
abaſtard, 6 Eliz.Co.B. So, Thou art an Alien, 15 Pac. B. R. adjudged. And yet in 
caſe where I claim an Eſtate, if I ſay ſo, That I have atitle, aud the title of the other 
5 not good ; theſe words may be juſtified, and are not aRtionable, (0.4.18, But there 
mult be a ſpecial Averment of ſome loſs; and therefore he muſt ſhew that he was the 
Heir, and the other intending to impeach his Title, or that there was a communicati- 
on fora ſale : For ſome hold, that if there were only an intent of ſale in the Owner, 
and no progreſs, no Action will lie for the ſlander of the Title, Co. New book of 
Entries, f.35. M. 18 Pac. Sleeds Caſe. Yet ſome Judges have held it will lie without 
= Averment; for it may cauſe the King or Lord to ſearch for the Title, and bring a 
loſs in time to come, 

If one be heir to his father or brother, who intend to ſettle their land upon him, 
and another ſay, He 4 Baſtard, and thereupon they give away the land from him, 
this will bear Action, adjudged, Hugh Rep.451. 

If a woman be like to have a husband, or a man a wife, and one ſay of him or her, Which tend 
He (or ſhe) had a baſtard; or ſhe is incontinent, or lay with I. S. or I. S. had the uſe of to hinder a 
her bedy, and he or ſhe loſe their match thereby; this Action will lie for this ſlander, — prefer 
Co. 4.6. Hil. 4 Jac. B. R. Dame Harriſons Caſe. M. 8 Car. B. R. So if a Widower be , 
like to have a Maid or Widow, and one ſay to her, I wonder you will have him, for he 
— 3 r his laſt wife, and would not allow her neceſſaries ; and by this he loſe 

. Adj q 
If a Divine be to be preſented to a Benefice, and one ſay to him, He is an Heretick, 
or 


4 


Adlon of the Caſe, Crax III. 


or A Baſtard, or excommunicate 4 and hereby he loſe his preferment, he may have this 
Action for this Slander, Co. 4.16. 

If a Lawyer ſtand for an Office, as for a Stewardſhip, or the like, and being in 
ſpeech about him, one faith to another, He is an ignorant may, unfit for this place; 
and thereby he loſeth the place, this Action ſieth for this Slander, Sa»derſons Cale, 


9 od Co. B. R. : . 
nd ſo by the ſame reaſon, if any common ſervant be like to have a ſervice, and 
by ſome ſlanderous ſpeeches he loſeth his ſervice ; it ſeems be may have this Action 
for his relief. Agreed. M. 15 Car. B. R. But in all theſe Caſes, there muſt be a ſpecial 
Averment: Averment of the loſs of the preferment ; otherwiſe the Action is not main- 
tainable. | 
Which doth l finde in the Judgments and Opinions of men upon this point, great contra» 
tend to the diction alſo ; and ſo much difficulty and uncertainty in the Law in theſe Caſes, that it 
hart ofa man is hard to give you any Rules on which you may relie herein. 
in his Liberty, Some 45 an Action will lie for any words which may indute any corporal or pecu- 
or to bring any . N 
corporal, or niary others, the contrary. We ſhall ſay this onely in the Slanders 
mony puniſh- within this , and the next that follow, it is good to obſerve how the words do 
ment ona ſound, and what the thing ſaid, if true, would produce. For if the words do ſound 
_ Scandalous, or if the thing charged were true, it would bring any ſharp puniſhment, 
eſpecially to the body, there (for the moſt part) the words will bear Alen; we ſay 
for the moſt part) for it is not always ſo. But on the other ſide, if the words do not 
ound foul, as to ſay, Tos built a Cottage, did ſtrikg in the Church, or the like; or 
the puniſhment of the thing charged would be light, As to be bound tothe good bes 
havior, or the like; or none at all, there (for the moſt part) it will not lie. And yet in 
this Caſe alſo, ſometimes it will lie, Co. . "7 Kitch. 173. Co. 4. 19. Dyer 285.37. 
But if any ſpecial ſoſs happen to the Party, by the ſpeaking of the words there, though 
the — in themſelves be not Actionable, yet they may be Actionable in reſpect of 
the loſs, M. 17 Car. J. R. As if one had ſaid, Thou fprakeſt againſt the Book of 
Common-Prayer, and thereby he was vexed in the Spiritual Court, Co. 4. 17. Mareb 
Rep. f.114. pl. 115. i 
It is held ſomewhat confidently, the Action will lie in all the Caſes, and for any of 


the words following, (viz. ) Thou haſt bewitched my cattle, | my milk] my beer, or 
any of my goods, M. 18 Pac. B. R. Sturdens Caſe. But it will not lie for ſaying, Th 


haſt bewitched my ware, that I can catch no fiſh. 4 
But it lieth not for this, Thow art 4 Sorcerer or Inchanter, Brownl.1. part. S. 9. 14. 
2 part. 276. 5 
Ichath been agreed, that ſince the Statute of 1 Pac. an Action will lie for calling | 
one Mich generally. It hath been ſaid, it will not lie for ſaying, Thou art a Witch; 
and haſt bewitched my childe; for the words ſhall be taken mitiors ſenſu, of anothes 
bewitching. See Qxere of this, Hugh. 341. 
It lieth for ſaying, Thou haſt a Baſtard, Co:4.17. So for ſaying, Thos didſt ſteal ſix 
e, Hob. Rep. pl.258. So for ſaying, Thon didſt hire one or ſend one] tomy we to 
ill me, Trin. 33 Elix. B. R. Suttons Caſe, adjudged. Or, T how didſt lie in wait to | 
kilt [or to rob] me, Paſche, 5 Pac. B. R. Or, Thon ſoughteſt the life of J. S. if he be 
dead, adjudged, Mich. 7 Fac. weblin Caſe. So for ſaying of a Woman, She 1 
Band and a Whore, and keepeth a houſe of Baudry, Dame Bartlets Caſe. Trin. 38 Eliz. © 
B. R. And Morgans Cale, Trin. 16 (ar. B. R. adjudged, and many others: Sce 
March.112, pl.249. 
It is ſaid it will lie for this, Thow didſt report money was fals, Fincheſley 185. 
It will lie for any of theſe ſpeeches, Thow art a forger of falſe Deeds | or writings, © 
or thou baſt forged a Feoffment, J Bond, Leaſe, or Releaſe, Dyer 285. 37. Paſche, 
39 Eliz,. B. R. Wades Caſe Or,T hog art a forger of writings,39 Eliz. B. R. Goodals 
Caſe. Or, This is a forged Deed made by J. S. under a bedg, Sir G. Reynels Caſe. Or, 
T hou haft forged the will of J. S. adjudged, Paſcbe, 7 Car. F. R. Mackeniſts Caſe. 
Or, Thos haſt ſued out a Writ againſt me, and got a counterfeit Warrant of thine own 
making, adjudged, M. 20 Pac. B. K. Stones Caſe, Or, Thou cameſt with a counters 
feit Commiſſion, when he had a good Commiſſion, Torks Caſe, Or, Then haſt forged 
| - 


* 
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Record in Abergavein Court, M. 7 (ar. C v. B. R. adjudged. For this is puniſnable 
by the Common- Law, — not by the Statute, But not for ſaying, Thou art a 
ing knave, Golasb. 25. pl. 5. h 

forging — [= nr * That it will not lie in all the Caſes, or for any of 
the words following, Thou art an Extortioner, or thou art a peace breakgr, common 
Auarreller, ſufpetted to be a common Pilferer, common Rioter, a common Libeller, ar 
thow art a common C hampertor, or thou art a common maintainer of Suits, thou art a 
Recwuſant, or men cannot have their Cattle goin the Common, but J. S. killeth them with 
dogs, Dyer 118. Thou haſt robbed my Orchard, thou haſt ſpoken againſt the Book of 

Common- prayer, or thou haſt ſet up an unlawful Cottage againſt the Statute, thou haſt 
made a forcible entry into Land, or thou azaſt ſtrike a man in a Church with a Weapon, 
thon art a Foreſtaller, Regrator, or Ingroſſer. 

It would have lien, when villenage was here, for ſaying, T how art à vilain to J. S. 
2 Ed. 4. 53 

Ic lieth for any of theſe ſpeeches, I will prove thee Lor I can prove thee | perjured, 
M. 7 }ac. B. R. Roberts Caſe. Or, Thou waſt perjured in the Star-Chamber, or, 
thou waſt committed for perjury there, Co. 4 19. Hob. Rep pl-107. 15. Or, T how per- 
jured bea#t, adjudged. 18 Pac. B. R. Benſons Cale, Or, Thou art perjured, or wal 
perjured, adjudged. M. 25 Eliz. B. R. 

It lieth for ſaying, Thou art a perjured man, 25 Flix. B. R. adjudged. It will not 
lie for theſe words, Thon haſt get thy living by ſwearing and forſwearing, adjudged. 
M. g Jac. B. R. So, Thou haſt taken a falſe oath [or, haſt forſworn thy ſelf ] in the 
Kings-Bench Court, the Leet of S. or any other Court of Record, Hariſons Caſe, 

B. R. As, Thou tookeſt a falſe Oath in the Biſhops Court at Exceſter, or in the Leet of 
S. or in the Quarter-Seſſions at Gloceſter. 38 Eliz. Adjudged. Caſtlemains Caſe: 
Co. 4. 15. Hob. Rep. pl. 346. 360. One ſaid, Thou art forſworn and haſt taken 4 
falſe oath at Hereford A i t againſt John at ſtile. The opinion of the Court in this 
Caſe, was, That the Attion would not lie: Otherwiſe, if he had ſaid, Thon art for- 
ſworn, and haſt taken a falſe Oath at the eAſſizes againſt ſuch a one, with Averment, 
That he was ſworn in the cauſe, Marc h. Rep. f.7. pl. 17. 

It lieth for ſaying, It i a main-ſworn man, Brownl.1. part g. o, 11, 14, 15. 

So it lieth for ſaying, Tou have cauſed J. &. to perjure himſelf, adjudged. Brownl. 
1. part. 2. See Part. 2. 49. 

If one ſay of a wieneſs preſently after a tryal, He hath nom forſworn himſelf, ad- 
judged ; it lieth for this, Hug hi Rep. 445. 

Ic lieth for this ſaying, He was forſmorn in Chancery, and the Lord Keeper commit- 
ted bim for it, adjudged. Hugh Rep.444. But not for ſaying, He is a proper witneſs, 
he will ſwear any thing, But the words muſt import the perjury was committed in a 
Court of Record — judicially there. And if the words will not bear, it cannot be 
ſtrained by an Innuendo to it. As if the words be, Thon waſt forſworn, the Plaintiff 
cannot make them Actionable by an Iunuendo, in the Quarter-Seffions of S. and in 
the ſervice of the Court, Trin. 19 Pac. B. R. And 48 Eliz. B. R. So it will not lie 
for ſaying, T hon waſt forſworn at Horſley Court, Innxends the (ourt Leet there, for 
it may be the Court Baron there. And yet it is ſaid, the contrary hath beenadjudged, 
So neither will it lie for ſaying, Thou waſt forſworn in the Kings - Bench; for it may be 
the Priſon ſo called, not the Court, Af. 42 Elis. | | 

It lieth for ſaying, T how haſt procured one to commit perjury, Or, thoy art 4 procurer 
of perjury. 25 Eliz. B. R. Or, thou haſt ſuborned one to come ten miles to be perjured, 
and given him money to doit, Harris Caſe. Paſche, 5 fac. B.R, But if the words im. 
port he did it not, contra. h 

It lieth for charging one ſworn in a Court upon a Yojer dire, as well as upon an 
Iſſue that he was forſworn ; for this perjury is puniſhable by the Common Law, M. 
7 Car. Camdreys Caſe: So it is thought of theſe words, Jos were forſworn in your 
Anſwer in the Court of Requeſt ; for this is puniſhable by the Pillory. 5o it is ſaid, 
it lieth for this, He hath delivered an untruth in a material thing in the Star-Chamber. 
Sed Quere. But not for ſaying, He hath delivered an untruth in his anſwer in the 
Chancery, 38, 39 Eliz, Brown: Caſe. 1 

0 
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It will lie for ſaying, T box art a forſworn fellow ; for by thy falſe oath thou haſt hang ed 
a: true a man 4s thy ſelf, Adjudg. Rats Caſe,and 39 Ec. Brooks Cale. So for ſaying, 
J. S. is mean ſworn, with an Averment that it doth ſignifie perjured inthe place where 
the words were ſpoken. Adjudged, B. R. : 

We have ſhewed before, that it lieth for ſaying, Thou waſt forſworn in the Leet at 
W. [ or in Hereford-Aſſizes, or in the Dnarter-Seſſions at Glouceſter, ] and that is 
out of queſtion. But it is ſaid by ſome, it will not lie for ſaying, Thon waſt forſworn 
at the Leet at W. or at Hereford-Aſſizes, or at the Quarter- Heſſiont at Glouceſter ; 
for it may be in ordinary diſcourſe, and extra judicially; and a Judgment is cited, 
A44.38,39 Eliz.B.R.Wills Caſe, to be given accordingly : Yet I cannot but doubt it, 
for the vulgar acceptance is alike in both caſes ; and there is a Record of a Judgment 
on this ſide againſt the other Judgment, 38, 39 Eliz. (ockins Cafe. And Hil. : Pac. 
B. R. it was ruled to lie for this, Thou haſt raken a falſe oath in the Quarter-Seſſions at 
Glouceſter. If I ſay to one coming out of a Court where he was ſworn, Thou haſt 
forſworn thy ſelf, it is ſaid to be actionable, Harriſens Caſe. And yet it is ſaid, if I ſay 
to a man giving his oath ina Court, Tou are forſworn, and ſay not, i» your teſtimony 
in thu cauſe, or the like, this is doubted, A. Car.B.R. Cawareys Caſe, This diſtin- 
ction ſeems to me a very nice one. Quære bien. It lieth not for ſaying, Thou art 4 
falſe forſworn man, 25 Elix BR. 

It is faid it lieth not for ſaying, Thou art a common SWearer, or thou art a common 
haunter of Ale-hauſes, or thou art a common fighter, or thou art a Sabbath-breaker, or 
thou art a common Whoremonger, or thou art a common Whore, or t hom art a Whore, 4 
Whoremaſter,or a Bawd, or thou art a Harlot , or thou art a common breaker of the Peace, 
or a common Afrayer, or thou art an Adulterer, or thou art a Fornicator, or thou didſt 
lie with I. S. or I. S. doth lie with thee, Ler uſe thy body ] M.39 Eliz. B. R. Or then art a 
Qnean, or thou art a Thieviſe whore, Adjudg. Hil.17 Pac. B. R. Nor for this, Thou art 
the Hackyey-whore of IL S. Bodins Caſe: Or, thow waſt rid up and down ſtairs, 
M. Fac. B. R And yet for many of theſe one may be bound to the good behavior, 
and for others of them puniſhed by Fine or great penalty. See March. 2: part 5. 
It lieth for ſaying to a woman, She keeps a Bawdy-howſe, or houſe of Bawdry. But it 
lieth not for ſaying, She iu a Bawd er Whore albeit ſhe be married. And yet in Londen 
by a ſpecial cuſtom it lieth for theſe words, Trin. 17 Car. B. R. March f. oy. Brownls 
1 part, 162. 

fr lieth not for ſaying , T bon art a falſe forſworn Knave, or tho haſt ferſworn thy 
ſelf, 24.7 fac. B. R. Nor for this, Thou haſt but one Manner, and thou baſt got it by 
ſmearing and forſmearing, Co. 4. 15. Nor for ſaying, He was detected for perjury in the 
Star- chamber, Co. 4. 16. Nor for this, Thou art a perjured Knave, that ic to be proved 
by a ſtaks parting the land of A. and B. Co.4.19. So if in a cauſe depending betwixt 
A. and B. in the Kings Bench, certain Affidavits being openly read in the Court, the 
Defendant faith openly, T here i not a word true in them, 4s I can prove by twenty 
witneſſes; this is not actionable, Paſch. 15 Car. B. R. Moltons Caſe. March Rep. 

20. pl. 45. 
F Ic lieth not for ſaying, I have matter enough againſt him; for I. S. hath found for- 
gery againſt him, and can prove it, Adjudg. Hob.Rep.pl.395. Nor for this, Thou haſt 
forged a writing, Hob. Rep.pl.3. Nor for this, Thon getteſt thy living by falſe writs, 
Aſjudged. Nor for ſaying, Thon haſt made 4 falſe Bond (or a falſe Deed) Paſch. 
39 Eliz.B.R Nor for this, Then art a Varlet, and haſt ſuppreſſed thy brothers will to 
deceive others of Legacies, Trin-17 Pac. B. R. Godfreys Caſe. Nor for this, This in the 
writing of I. S. he hath forged this Warrants Hob:Rep.pl.3. For theſe words in theſe 
Caſes are too general and incertain to bear an Action. So if one ſay to another, 
Whereas I. S. had made and ſealed to him a Bill for 10). thou didſt ſhew me the Bill re- 
leaſed, and after ſealed, thou didſt forge that ſeal; no Action will lie for this, Hob. 
Rep. pl. 48. Nor for this, Tho haſt made the Great Seal. Nor for this, Thun haſt mad: 
falſe Records, and doeft veriſie them. Adjudged. 

It is very much doubted whether the Action will lie, or not lie, in all the Caſes, or 
for any of the words following; hon art a common Drunkard, a common Rioter: And 
for this it is yet ſaid, it hath been ruled, it will lie, Af. 8 Car. B. R. Stones Caſe. = 

Thou 
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Thow art 4 common Night-walker, or thou art a common Eveſ-dropper, or thou art 4 
common Barretor, or a common Hedg-breakgr ; for, for theſe a man may be bound to 
the good behavior. 

But moſt men incline that theſe words are not actionable, Tha art a branded 
Rogue, MH. 19 fac. B. R Harriſons Caſe. And yet the better opinion was, that it will 
not lie for this, Thou haſt bought Titles, Hares Caſe. T how ha#t hired one to rob me ; 
or thou art a ſetter of thieves to rob me; or,thow keepeſt men with intent to reb me; or, 
thou keepeſt men to rob me, Hil. 13 fac. B R. But if I be robbed, theſe are dangerous 
words. But to ſay,T hos keepeſt men which do rob me or which have robbed me, contra. 

And yet it is held, that tor moſt of theſe words in this laſt rank, if they be. ſpoken 
in reference to mens Trades, &c. or if any ſpecial loſs can be averred to come to the 
party by the ſpeaking of chem, that then they may be actionable. Co. 4. 15, 17, 20 
AH. 19 Zac. B R. Harriſons Caſe. 

It is held ſomwhat clearly, it will lie for this, If one ſay to a Lord of a Mannor, 

T hou art a conzening knave, and keepeſt conzening Conrts to conzen men of their Fines, 

ac. B. R. 

» 1 is held ſomewhar clearly, it will not lie for theſe words, and in theſe Caſes follow- 
ing: Thoa art a Varlet; or, thon art a Rogue ; or, thou art a Raſcal; or, then art of 
evil name; Or, thou art a Villain; or, thou art a Slanderer ; or, thou art a (heater ; 
or, thou art a cheating Knave ; or, thou art a Pillory-K nave ; ot, thou art a cozening 
K nave, a Vermine f the earth, a falſe brother, 25 Eliz. B. R. Or, thou art a falſe 
fellow; or, thou art a Lyar ; or, thou art a Conſpirator; or, thou art a Railer ; or, 
thou art a ſower of diſcord ; or, thou art a Malefattor ; or, thou art a Miſcreant ; or, 
thow art a Drunken fellow; or, thow art a Baſtard; or, thou art an Heretick, ; or, 
thou art a Schiſmatick ; or, thou art an Hypocrite of the Church; or thou diaſt famiſh 
thy laſt wife with thy wretchedneſs ; or, thow art an Extortioner. It will not lie for 
ſaying, Thon art a cozening Knave, and haſt coxened me of a hundred pounds, and I will 
make thee ſtand on the Pillory for it, Adjudg. 30 Eliz. B. R. Nor for this, ( unleſs it 

be of a Goldſmith). 7 will prove thee a Cozener, for ſelling me a Saphir for a Diamond, 

Brownl. 2 part. 100. Nor for this, Thom getteſ thy living by cozening, or, thou haſt 

cozened I. S. in buying Saddles for him, Paſch. 27 Car. . l. Nor for this, Thox haſt 

cozened me and all my kindred, 18 Eliz, B. R. Nor for this, Thou art a falſe Knave, 

and haſt coxened me and my two kinſmen, Adjudg. 26 Elix B, R. Nor for this, Thon 

haſt cozened all the Town of Coventry, Adjudged. So it liech not for ſaying, He i 4 

very bad fellow, for he made I. S. drunken in the night, and cozened him of a thouſand 

marks, Goldsb. 125. pl. 12. It lieth not for ſaying of any man, He « a Papiſt, and 

bath a Pardon from the Pope, and can help you to ſuch a one, if he will. Or thus, He 1 

an arrant Papiſt, and, it were well if all ſuch were hanged for they would have the Crown 
from the Kings head, if they durſt, Brownl. 2 part, 166. To ſay, a man is a Recuſant, 

or received a Recuſant · Prieſt, or hath committed a Riot, or the like words, that, if 

true, would bring one in queſtion and danget upon a penal Law; with Averment of 

ſpecial damage by them, will bear Action, otherwiſe not. See March. f. 114, 115. and 

Brownl. 1 par. 9, 11, 12. It will not lie for ſaying, Thox art a Papiſt, and hadſt a Par- 

don from the Pope, Brownl. 2 par. 166. It will not lie for ſaying, Thon art a Hornsby, 

and a Cuckeldly knave, Trin. 9 Jac. Palmers Caſe. Nor for this, Thon haſt cozened the 

Farl of Hartford of as much as thou art worth, Trin 9 ac B. R. T ucks Caſes Curia. 

It is very doubtful whether it will, or will not lie in theſe following Caſes; T how didft 
bold wp thy hand at the Bar, or thou haſt deſerved hanging, M. 4 Pac. B. R. It i in my 
power to hang thee, 7 Jac, B. R. Thow didſt deſerve hanging, Trin. 16 Car B. R. Or, 
T how deſervedſt the pillory, or haſt deſerved to have - ears nailed to the pillory, 
Paſch. 37 Elix. B. R. 

To me there ſeems great reaſon, that theſe five laſt ſhould bear an Action; for 
they neceſſarily imply the doing of ſuch a thing as hath deſerved it: yet the current 
Opinion and Caſes go the other way. 

And yet it is held for many, if not for any of theſe words, if any ſpecial loſs can be 
averred to come to the Plaintiff by them, that he may have this Action for the ſpeak- 
ing of them ; alſo many of theſe words baving reference to a n or 
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Trade, are actionable, Co. 4. 15, 17, 20. M. 19 Pac. B. R. Harriſons Cafe, 

It matters not whether the Plaintiff ſet forth all the circumſtantial words as they 
were ſpoken, ſo as he ſet forth the very words truly. As if he ſet forth the talk be, 
wil you be preſent at ſuch a Trial between A. and B. and in truth it was between R. 
and B. (or the like) and he ſay, TI warrant you B. dare not be there, for be is broken. 
Hil.17 Pac. B. R. Fobnſons Caſe. 

An Action will lie for theſe words, I will juſtifie that Barns is acceſſary to the Fur- 
glary for which C. D. was banged, without averring that be was hanged for ſuch a 
Burgary, Trin 9 Fac. B. R. Adjudg. Barns and Hunts Caſe: 

If an Action be brought for ſaying words, as, Thos haſt ſtrained my Mare, art 
mean ſworn, or the like, there muſt be an Averment that che words have ſuch a mean- 
ing in that Country; but this is confidently denied by others, See in March. f. 1x. 
The ſafe way is to aver it. 

If an Action be brought for ſaying, A man hath killed I. F. and he ſue for this 
flander, it need not be averred, that the party ſaid to be killed is dead, Adjudg. B. R. 
Co. 4. 16. Hob. Rep. p.11. And this ſeems to me clear Law, yet hath been much op- 
poſed, March. Rep. 109. l 187. 

If the ſlander be upon a Report, it muſt be averred that there was no ſuch Report, 
— # Be B. R. Lady Morriſons Caſe ; and Paſch. 42 Elia. Co. B. Morleys Caſe, 
adjudped. 

If % Action be brought for ſaying, Tho# waſt in the gaol at S. for robbing, &c. 
he needs not aver that he was not in gaol, but this is the beſt pleading. Sprat and 
Hays Caſe. To call one Bankrupt, if one bring Action, he mult aver he is a 
Tradeſman. 

By the better opinion, this Action will lie for a ſlander in another tongue, or by 
a firange word, without averment of the meaning of the words, Hob. Rep, pl. 165,268. 
Marth, f 18. But an Averment of ſpecial damage is not neceſſary, in caſe where the 
words touch or concern a mans life, — or member, or any corporal puniſhment, 
or which ſcandal a man'in his Office or Trade, or which charge him with any great 
infectious diſeaſe, by reaſon of which he muſt be ſeparate from humane ſociety, But 
if they be in ſcandal of a mans Title, or in other caſes, there muſt be an allegation of 
particular damage; yet the beſt way in all theſe Cafes is to alleage ſome ſpecial da- 
mage, if the Caſe will bear it. | ? 

If any words be ſpoken (in themſelves not actionable) of a young woman or man, 
charging them with Incontinencie or otherwiſe, by which they loſe their match; or of 
any man, by which he loſeth an office, ſervice,or preſerment he ſtands for; his loſs of 
the match, or office, cc. muſt be ſpecially averred,or elſe it is not good, 7 aſc. 15 Car. 
B. R. Axes Caſe, Sanderſons Caſe, Trin.17 (ar Co. B. 

So if any words of paſſion only, not actionable, be ſpoken ; as to ſay, A man is 
forſworn, he is a Rogue, Villain, or the like; if any Action be brought upon them, 
ic muſt be maintained by a ſpecial Averment of loſs, Co 4.15. 

There are other words which concern matter meerly ſpiritual, and determinable in 
the Eccleſiaſtical Court only; as for calling a man a Baſtard, a Heretick, a Schiſma- 
tick, an Advouterer, a Fornicator ; for calling of a woman a Whore, or charging her 
with any particular act of Incontinencie, or the like. Vet in theſe Caſes, with an A- 
verment of a particular damage, an Action will lie at the Common-Law, as it is ad- 
judged in Anne Davis Caſe, (0.4 17.4. & F. 20.4. 27 H.8 14. Regif f 54- 

By Popham Chief Juſtice, If one ſay of a woman that is an Inholder, That ſhe hath 
a great infeftions diſeaſe, by which ſhe loſes her Guefts, an Action will lie. This muſt 
be taken with an Averment of that particular damage; otherwiſe an Action will not 
lie, unleſs the diſeaſe be ſuch for which ſhe ought to ſeparate herſelf, or to be ſepa- 
rated by che Law from common ſociety, Co 4.17. 

Axe and Moods Caſe cited before; The Plaintiff being a Dyer brought an Action 
for theſe words, T how art not worth.a groat ; Adjudged that the words were not acti- 
onable, becauſe that many a man in his beginning is not worth a groat, and yet hath 
good credit with the world, Paſch. 1 5. Car. B. R. But in this Caſe it was agreed, that 
if the Plaintiff had averred ſpecially that he was thereby damnified, and had loſt his 

credit, 
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credit, {6 that none would truff hin, with ſuch an averment che Action would have 


_— brother of the Defendant ſpake theſe words to the Plaintiff, Thon thief, thog 
Gaol-whelp, then haſt ſtollen 4 perce of ſilver from my maſter : and hereupon the De- 
fendant 9 theſe words, That which my brother ſpake in true, I will juſtifie it. And 
ih this cafe it was agreed, that Action wilt not lie for them, without averment that he 
had notice of his Brottters words. Brownl. 2 par. 100. ' 

Tn the Caſe of the Foreman of a Shoomakers ſhop, cited before, for theſe words, 
It is nb matter ho hath him, for he will cut him ont of doors; the Plaintiff averred, 
that the cotntnon accepration of theſe words inter ¶ alcearios is, that he will begger 
his Maſter and make him run away, and ſhewed a ſpecial damage by the ſpeaking theſe 
words, and it was adjudged that the Action would lie, which I conceive was only for 
che particular damage: For to ſay of a Servant, That he dorh chear, cozengor defrand 
his Maſtt#,or that bt will beg gar hu Maſter, or the like, will not bear an Action wich- 
out an avertment of a particular damage. M. 15 Car. B. R. | 

And in this caſe it was faid by the Court, that for ſome words an Action will lie 
without an averment of any particular damage, as for calling of a man I hief, Traitor, 
and the like: And fome words will nor bear an Action without an avertnent of a 
particular damage; as if a man ſhall ſay of another, That he kepe his wife baſely, and 
ſtarved her, theſe words of themſelves will not bear an action; but if the party of 
whom they were ſpoken were to be married to another, and by theſe words is hindred, 
in fach cafe, with an averment of the particular damage, an action will lie 

So likewife in the Cafe of Dicks and Fenne, which I cited before, where one ſaid of 
the Plaintiff, being a Brewer, That he would give a peck of mault to his Mare, and lead 
her to the water to drink, and ſhe ſhould piſs as good Beer asthe Plaimiff brewed : It was 
reſolved that the words themſelves were not actionable, becauſe ot che impoſſibility 
of them; butit was agreed by the Court, that if there had been a ſpecial damage al- 
leaged, as loſs of cuſtom, or the like, the action would have layen, A. 15 Car. 


B. R. 

Haws Cafe cited likewiſe before; one ſaid of him, that he had ſpoken againſt the 
Book of Common-Prayer, and ſaid, That it was not fit to be read in the Church; for 
which he brought his action, and ſhewed how that by reaſon of the ſpeaking of theſe 
words by the Defendant, he was cited into the Eccleſiaſtical Court, and had paid and 
expended ſeveral ſums, &c. Adjudged that the words themſelves were not action- 
ab'e, becauſe if chey had been true, they charge him only with an offence againſt a 
penal Law, which doth not inflict corporal puniſhment, but for non-payment of pe- 
nalty, M. 17 (ar. B. R. But it was reſolved, that for the particular damage the action 
would lie. See Brownl. 1 par. 10. 13. 2 par.100.129. 

That in all Caſes for words, where there is any thing that is the cauſe or ground 
of the Action, or tends neceſſarily to the maintenance of it, in ſuch Caſe the Action 
will not lie, without that thing be expreſly averred to be, or not to be, as the Caſe 
requireth, Haſlewood and Garrets Caſe cited before; whoſoever is he that ts falſeſt 
Thie f, and ſtrongeſt in the County of Salop, hat ſoc ver he hath ſtollen, or whatſoever he 
hath done, Thomas Haſlewood 2 falſer then he: Reſolved that the words were acti- 
onable, with an averment that there were Felons within the County of Salop; but 
fault of ſuch averment, the Judgment given in the Common-Pleas was reverſed in 
this Court. Paſch. ac. B. R. | 

Note Reader, if there were no Felons in that County, ( which will rather be 
intended, if it be not averred that there were ſome ) then the ſpeaking of the words 
could be no ſlander to the Plaintiff, and ſo no action can lie. Hob. Rep. 309. Blands 
Caſe cited before : He brought an action againſt 4. B. for ſaying, That he was in- 
difted for Felony at a Seſſions bolden, &c. and did not aver that he was not indicted; 
and after a Verdict for the Plaintiff, Judgment was ſtayed, becauſe there was no aver- 
ment, ut ſupru. Note, if he were indicted, which he doth tacitely admit, yet no cauſe 
of Action, for the words in themſelves are not actionable, Hob pl. 2 9. 

Fohuſon againſt Dyer; the Defendant having communicated with the Father of 
the Plaintiff, ſaid to him, I will rake my oath that your ſon ſtole my Hent ; = — 
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Plaintiff did not aver that he was his Son, or that he had but one Son, and therefore 
adjudged, that the Action would not lie in this Caſe, if he were not his ſon, then ng 
cauſe of action, M. 15 Car. B. R. | | 

One Clark ſaid that he had a ſon in Nottingbamſbire who had his Cheſt picked and 
one hundred pounds taken out of ir, in one Lockſmiths houſe, and I thank God! 
have found the thief who it is, it is one that dwelleth in the next houſe, called Robert 
Kingſton. Upon which, Kingſton brought an action, and had a verdict, and it was 
moved in Arreſt of Judgment, becauſe that he did not aver that he dwelt in the next 
houſe, Paſche 7 Pac. B. R. Crook, One ſaid that Pritchards man robbed him, who 
brought an action, and did not aver that he was Pritchards man, and therefore it 
was beld that the action would not lie, and the Juſtices in this caſe would not give 
Judgment. 

Non conftat in this Caſe, that the Plaintiff was the party of whom the words were 
ſpoken ; for there might be another of the ſame name dwelling elſwhere ; and there. 
tore he ought to aver that he dwelt in the next houſe, that he may be certainly in- 
tended to be the ſame perſon of whom the words were ſpoken. See Brownl. 7. part. 
I3; 2+ part. Ioo. 

The Defendant may plead not guilty ; or if the Plaintiff ſue upon ſome of the 
words, when all together, are not actionable, the Defendant muſt ſer them forth at 
large, (Co 4. 13- 19.) 3s he ſpake them, and traverſe, or juſtifie, or plead not guilty 
to the reſt of the words, as the Caſe is. Co. New Book of Entries, f. 24. 4.25. 4. 26. 
Or, if the words be true, and he be able to prove it, he may juſlifie the ſpeaking of 
them; as if I ſay 7. S. was perjured, I may ſhew he was ſo in the Star- chamber; or 
he is a thief, I may ſhew he was attainted of Petit Larceny: 

It is not a good Jultification for calling one Murderer, to ſay there was a murther 
done, and the Plaintiff was indicted for it, or that the common fame was he did it: 
Dyer 236. Broo. 127. New Bookof Entries, 26, 27. Nor can one juſtifie for charg- 
ing one with a Felony after he hath a pardon, Hob. Rep. pl. 106. 71. To ſay a man 
was indicted for Felony at S. it may be juſtified, if it be true, Hob. Rep. pl. :89. but 
the words are not actionable. So in a charge of Perjury, it is not a good juſtification |. 
to ſay, he ſwore ſuch a thing in a Court falſly, unleſs he adde this, knowing it to be 
falſe. MH. 38, 39 Eliz. B. R. Willis Cale. See Brownl. 1. part. 10. 11. 14. 13. 2. 
part. 49. 272. 

If one call a man Thief, he may juſtifie it, for that he ſtole a ſheep, Hob. Rep. f. 
25*. 27 H.8. 22. If }. S. ſay to another, f. F. is a Thief to 7. F. and to me, 
and in an Action brought by him, I juſtifie for a Felony done to me onely, this is not 
ſufficient, for the charge is of a double Felony, and the juſtification to a ſingle Felony, 
AM. 21 fac. B. R See Brownl.1. part. 2. 5. 7. 13. 2. part. 100. 

That where the words that are found, do not agree with the Declaration in the 
ſubſtantial and eſſential form, that in ſuch caſe they do not warrant the Declaration: 
But if they do agree in the ſubſtantial and eſſential form, though they agree not in 
every word, yet they do well warrant the Declaration, and by conſequence maintain 
the Action. 

Sydenham againſt Man, for theſe words, If Sir John Sydenham might have his 
will, he would kill all the true Subjefls in England, and the King too; and he is a main- 
tainer 0 Papiſtry, and Rebellious perſonz. The Defendant pleaded other words, and 
traverſed the ſpeaking of the words Modo & forma, &c. The Jury found that he 
ſpoke theſe words, ( viz.) I thinkin my Conſcience that if Sir John Sydenham might 
have his will, he would kill, cc. and finde all the ſubſequent words before alledged. 
In this Caſe, it was reſolved againſt the Defendant, Hob, Rep. pl. 252. pl. 213. But 
this Caſe notwithſtanding is doubted by ſome. 

Fenner againſt Mutton, in an Action upon the Caſe for words, which were thus, 
Nicholas Fenner procured eight or ten of his neighbors to perjure themſelves ; the De- 
fendant pleaded not guilty ; and the Jury finde that the Defendant ſaid, That Nicho- 
las Fenner had cauſed eight or ten of bis neighbors to perjure themſelves, M. Jac. B. R. 
This was doubted by Tanfield Juſtice, and by him held not a ſufficient Verdict to 
maintain the words. 

Chipſam 
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Chipſam againlt rel for theſe words; Chipſam is Thief, for he hath ſtollen a Lamb 
from T and Geeſe from B. and killed them in my ground. Iſſue was joined whether the 
Defendant ſpake the words modo & forma, & c. the Jury find that the Defendant ſaid, 
T hat the Plaintiff was 4 Thief. for he hath ſtollem a Lamb from A. and killed it in my 

round; but they find he ſpake nothing of the Geeſe: yet it was reſolved, that the 
tinding of the Jury did well warrant the Declaration of the Plaintiff, Hil. 3 Fac: 

R. | 
f Norman and Symons Caſe, the Plaintiff brought an Action for words, and declared 
that they were ſpoken falſo & malitieſe ; the Jury find the words ſpoken falſo & in- 
jurioſe, and it was adjudged that the Action would not lie, becauſe the finding of 
che Jury doth not warrant the Declaration in the ſubſtantial form of it. Tris. 

Car. F. K. 

7 Burgi brought an Action for theſe words, Burgs is a maintainer of Thieves, and 
a ſtrong Thief himſelf : Iſſue was joined whether the Defendant ſpake the words 
modo & forma, and the Jury found all the words except the word [. ſtrong ] and in 
this Caſe the Plaintiff had Judgment, 6 E.6. Dyer f.75. 21. Here we may obſerve, 
that though every word alleaged in the Declaration be not found, yet the eſſential 
and ſubſtantial form of the words being found, that is ſufficient to maintain the De- 
claration. This, I ſay, you may obſerve, not only by this Caſe, but the Caſes alſo 
before put. 

Barker brought an Action againſt Hawley for theſe words, ohn Barber and his 
children be falſe Thieves, men cannot have their Cattel going upon the Common, but they 
will kill them and eat them, &c. Iſſue was joined whether the Defendant ſpake the 
words modo & forma, and the Jury found that he ſpake theſe words, viz. Men can- 
not have their ¶ attel going upon the Common, but John Barber and his children will 
kill them with Barbers dogs ; in this Caſe it was adjudged for the Defendant. 

The Action is brought for ſaying , 7 know bim to be a Thief; and the Defendant 
pleaded other words ab/que hoc, and the Jury find he ſay, 7 think him to be 4 Thief; 
this is not ſufficient, See Hob. Rep.pl.21 3» 

If one ſay to another of a woman paſſing by, She i Witch, aud hath bewitched 
my child [innuendo the Plaintiff ] and Verdict is given for the Plaintiff, now it is out 
of queſtion. Paſch. 18 Pac. B. R. Robert- Caſe. 

If the Declaration ſay, that the Defendant ſpake of the Plaintiff theſe words, 
£yrer | innuendo the Plaintiff ] & a Thief, and Verdict be given hereupon for the 
Plaintiff, this is good and made certain. Eyres Caſe, adjudged Ay ac. B R. 

It one bring this Action for divers words, whereof ſome are, and ſome are not 
actionable, and the Jury aſſeſs damages for all together, this is Error and cauſe to 
arreſt the Judgment, Bur if it appear they do — them, then it is well, 25 Elis. 
B. R. Out of all this take notice, it is good policie, when one lays his Action for words 
to ſuppoſe the Action for divers ſlanders, as for words ſpoken at ſeveral times and 
ſeveral ways; that in one of the Charges the Plaintiff may be ſure to hit the very 
words, or the ſubſtance thereof; 


Of an Action of the Caſe upon an Aſſumpſit. 


A N Aſumpfit is nothing but a voluntary promiſe made by word of mouth only, 
by which a man doth aſſume or take upon him to do or pay any thing to an- 
other. New T erms of the Law. 

If it be in Writing and by a Deed, it is of another conſideration ; we meddle not 
with this. But an Aſſumpſit ſeemeth to differ from an Agreement, but as the Genus 
and Species : For an Aſſumpſit is but a ſpecial kind of agreement, and every Exe- 
cutory Contract hath an Aſſumpſit in it, Co. 4. 44. 

There are two conſiderable parts of it; the Conſideration of the Aſmpſt, and 
the Ae or Promiſe it ſelf. 

This Action of the Caſe upon an Aſſumpßt (as the Contract) is either expreſs, as 
when one for good cauſe doth promiſe that himſelf or ſome other ſhall pay money, 
make a Houſe, ſeal a Bond, make a Leaſe, or the like : Or implied, and * 

5 e 


Seb, 16. 


Aſſumpfit, what 


it is. 


»A Hion of the Caſe, Car. III 


What ſhall be 
ſaid a good 
implied Af 
ſumpſit, or Aſ- 
ſumpfit in Law, 
on which an 
Action will 
lie, or not. 


the Law, as in every Executory contract there is an Aſſumpſit implied; Co: 5, 19. 4, 
94. 49. Plow. 308. ä 
They that are expreſs, are alſo abſolute or conditional: And theſe are alſo ſome 
of them, ſuch as have a conſideration called Quid pro quo in them; and ſome of them 
are without conſideration called a bare or naked promiſe, which is where a man bar. 
gaineth or ſelleth his lands or goods, or promiſeth to give one money or a horſe to 
build a houſe, or do any thing by a day, and there is no recompence appointed to 
him for the doing thereof; this is void, and no Action lieth for the not doing there. 
of; for the rule is, Ex nudo pacto non oritur actio. Allo theſe Aſſumpſits are either 
Real, or Perſonal. 

Every Promiſe muſt have a Conſideration ; and that muſt be of ſome benefit to 
him that makes it, or diſadvantage to him to whom it is made. March. 202, 

J. 243. ä 
: If I intreat one to be bound for me, there is in this an implicite Aſſumpſit that I 
ſhall fave him harmleſs; and upon this if he be moleſted, he may have * Action. 
2 Car. per 7uſt. Richardſon at Nort hampton-Aſſizes; for the Aſſumpſit is im- 
plied. 

If any goods beſides money be delivered to one to deliver over to another, or to 
the uſe of another, or to be imployed to any other purpoſe, or on condition that if he 
do ſuch a thing, he ſhall keep them; in all theſe and ſuch like caſes, ſome think there 
is an Aſſumpſit implied, upon which this Action will lie in caſe of breach of the truſt. 
Dyer 21, 22, &c. 

If I bid one do work for me, and do not promiſe any thing, the Law makes it, and 
he mult fay it was worth ſo much, and that which hedeſerves is recoverable in this 
Action. Trin. 8 Car. | 

Every Executory Contract doth imply an Aſſumpſit: So every Debt that is not 
upon a Specialty (or for Rent upon a Leaſe) but which may be turned into Damage, 
as upon an Account, or upon a Buying or an Agreement, hgth an implied Promiſe, 
and the Plaintiff may ſay that the Defendant did promiſe to pay it, and make the 
Debt the Conſideration. See divers Caſes infra. * 

An Executor cannot be charged in account for any Receit or Occupation by the 


| deceaſed, nor in debt upon the Contract of the deceaſed ; but an action of the 
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Caſe it is thought will lie in the firſt, and it is clear will lie in the laſt Caſe, upon the 
implicite Contract. Co. 4. 8. 94.13 3. As if one receive my money to account, and he 
and ] caſt it up and agree in certain what is due, and then be die; in this caſe it ſeems 
I may have this Action againſt the Executor or Adminiſtrator, albeit I cannot have an 
Account Hz. 13 Pac. per Ch. fuſtice. 

A bare ſubmiſſion to an Award without any expreſs promiſe, is ſufficient to 
yield this Action upon the Aſſumpſt in Law. Ad judged. Neals Caſe, M. 
37, 38 Elis. B. R. and in Trin. 18 Jac. B. R. Brooms Caſe, And ſo in divers other 
Caſes. | 

As touching this point, the manner and the matter is conſiderable. As to the 
manner, it matters not in what form of words the Aſſumpſit is made, ſo the ſenſe be 
clear; and therefore if one promiſe me twenty pounds when I have done a work, or 
to do a work, or if I do a work, or ſo as I do a work, all theſe are good Aſſwmpſits, 
Plow.5.305. So if one promiſe me twenty pounds, if I marry his daughter, or with 
the marriage of his daughter, theſe are good, Plow. 305. Or if you will ſatisfie me, I 
will do ſuch a work. | 

As to the matter, it is conſiderable together, or apart. Together; and as to this, 
this muſt be known. 1. That the whole agreement muſt be conſummate. If A. and 
B. agree, that A. ſhall lend B. twenty pounds for a time, and for this that B. ſhall 
morgage to A. ſuch Land upon requeſt ; and after A. upon requeſt of B. deliver 
wares to C. for part of this twenty pounds, and hereupon B. doth promiſe to accept it 
for part of the mom, or to redeliver it to A upon requeſt, this Contract is perfect and 
good to give action, 01d book of Entries, f. 4. So if A. owe B. one hundred pounds, 
and C. being a Clothworker to A. having clothes of his in his houſe, and they three 


agree that B. ſhall have theſe clothes for his money, and that C. ſhall deliver —_ 
this 
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this is good, and ſufficient. Adjuaged. : So one poſſeſſed of a Field of Corn, agreeth 
with another, that he ſhall have all che Corn there for Twenty pounds, to be paid him 
at Michaelmas next, Co. 4. 92. But if the agreement be onely in inchoation and not 
perfect, no action will lie upon it. And' therefore if two ſpeak together about an 
agreement, and they in che midſt of their diſcourſe break off, and ſay they will talk 
farther of it to morrow, no Action can be brought upon any of the conference of 
this day. See Contract, chap.1 5. ſect. 4. | | 


If two be in Speech abaut marriage between their Children, and one ſay to the 
other, I intend to give my daughter One or pounds to him that ſhall marry her 
with my conſent, this is impertect. 2. It muſt be ſenſible and certain. 
+- If an agreement be between me and another, that for Ten pounds paid he ſhall 
give me a Horſe, or a Watch ſuch a day; this is good and certain enough, Firz. 
Debt. 89 So if the agreement be that he for good cauſe ſhall make good ſuch a 
houſe, this is good, and ſhall. be taken for repair of it, M. 2 Pac. B. R. So if the 
agreement be abont a horſe for Twenty ſhillings in hand, and Ten pounds more to be 


paid at the death or marriage of the buyer, for which he ſhall become bound with 


ſufficient ſurety by their writing obligatory, that for this, the ſeller will deliver the 

horſe upon requeſt ; this is certain enough and good. Hob. Rep. pl. 79. But if the a- Aſſumpſit in- 
greement be ſuch as cannot be made certain and ſenſible, it is void. And therefore if ſenſible and 
the agteement be, to ſave harmlels, and not for what, or againſt whom, this is void. tag. 
So if it be agreed between 4. and B. that A. ſhall keep B. without damage againſt 

7. F. ſor ten pounds, in which the Obligee is bound to the Obligor; or, it the 
Aſſumpſit be, that A. ſhall pay to B. his part of the ſum of moneys that ſhall be 

levied for the trying of the cuſtoms of M. I heſe are all inſenſible and void, on which 

no Action will lie. See Co. 1c. 102. 76. Dyer 356. 3. It muſt agree. If one in con- Aflumpticre. 
fideration'that I have given and delivered tu him one horſe, and have promiſed unto PY%% 
him, that upon twenty pounds paid to me, I will deliver him ſuch an Indenture, and 

he aſſume pay me this twenty pound at Michae/mas z- this is not repugnant , but 

good to give Action for the Twenty pound at Mic haelmas, if not paid, Co. 5. 37. But 

if the agreement be repugnant and contrary to it ſelf, it is void. If it be agreed be- 

tween A. and B.that A. ſnall do ſuch a work, and I. ſhall-giye ſo much for it, but A. 

ſhall not ſue for the money: this is void, and will not binde on either ſide before the 

work be done. But after the work is done, it may perhaps bear an Action, Quere, 

7 H.6. A4. 21 H. 7. 24.39 bo | * 

In the matter conſiderable apart, there are three things to be conſidered. 1. The 
perſons to the Aſſumpſit, and ſor or againſt whom this action doth lie. 2. The cauſe 
or conſideration of it. 3. The promiſe it ſelf. 

As touching the perſons to the Aſſumpſit, theſe things are to be known. 1. The In reſpe& of 
perſons that do promiſe, muſt be able in Law to Contract; otherwiſe the promiſe te perſons to 
will not binde; and therefore regularly the Aſſumpſits of Infants, Women that have = contratt. 
Husbands, and ſuch like, do not binde; yet generally promiſes made to them are r 
good. But ſee how and more of this point in Contract before. 2. A promiſe to Infant. 
the Wife is all one as if it were ta the Husband ; and therefore, if one ſay to my Wife, Non compos 
that if I will let A. out of priſon, being there in execution for a debt owing to me, en. 
that if the priſoner pay it not to me hy ſuch a day, he will pay it; in this Caſe I alone 
without my Wife may ſue him, 27 H. 8. 24. 3. If a promiſe be made to my Servant Ser ant. 
to my uſe, I may have an Action upon it, and ſuppoſe it to be made to my ſelf, MA. 

36, 37 Elix. B. R. Forduns Cale. But of this, and of Contracts made by, or with 

Servants, for their Maſters; 'eaqgng already hath been ſpoken. But otherwiſe it is 

of Contracts made with a Stranger to my uſe.; and therefore if there be Mother, Stranger, 
Son, or Daughter, and the Mother having à Joymure on her Sons Land, the Son in 
conſideration that his Mother doth ſurrender, doth aſſume with her to pay the Daugh- 

ter One hundred pounds at a day; in this Caſe the Daughter (at leaſt in a Court of 

Law) cannot ſue for this Hundred pound, but the Mother tuft ſue ſor it. And yet 

it is thoaght the Daughter may ſue; in a Court of Equity for it, Adjudged, Trin. 

18 Par. BR. If one in conſideration that I havepaid him Ten pounds, aſſume to a 

ſtranger to aſſure me an Acre of Land, no — will lie far me at Common Law 
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upon this. But in a Court of Equity, happily I may have relief, Palley- Cale. 

Paſche, ꝙ Jac. B. R. by three Judges. 4. This Action heth for an Executor or Ad- 

miniſtrator, upon a promiſe to the deceaſed. And if a man promiſe to pay money, 

or to pay that which is in the nature of a debt, or where the ground is a true debt, 

and he die before it be done, the Executor or Adminiſtrator ſhall be charged with it. 

Hobs Rep. pl. 278. (6. 9.68. Plow.182.' But other iſe it is when it is to do ſome 

Collateral thing, as to build a houſe, or the like, or when it is to pay money in con- 
ſideration of ſome Collateral thing, as in conſideration of the enlargement of a man 
out of priſon, or the like. And upon this difference it hath been oft adjudged, Trin. 
3 Pac. R. yet ſee Co. 10. 77. That for the Aſſumpſit of the Teſtator to pay a debt 
or perform a duty, an Action of the Caſe liech againſt the Executors, New Book of 
Emtries, f.1,2. $5. If an Aſſumpſit be made by two or more, they muſt be ſued to- 
gether, and one of chem cannot be ſued alone, as long as the reſt live. But if one of 
them die, the ren may be ſued alone, A 7 Fac. B. R. Curia. 

If another and I be ſpeaxing about marriage between his Daughter and my Son, 
and in conference I uſe the ſe words, That I Hal give bim One bundvrd pounds that 
ſhall marry my Daughter with my conſent : No Action will lie upon this, though he 
do after marry my Daughter with my conſent; Paſche, 3 Jac. B. R. Goldſmith-ver. 
Weſton. a 

Fo make the cauſe or conſideration of an A ſſumpſit good, it muſt have all theſe 
qualities. 1. It muſt be valuable, chat is, it muſt import ſome gain to him that makes 
the promiſe, or (at the leaſt) ſome loſs to him to whom it is made, or both. But the 
proportion of the value is not conſiderable; for a peny, or pint of Wine, will as 
much engage a promiſe of One hundred pound, as more. Hob. Rep. pl. 6, 7. Trin. 
Fac. B. N. Friends Caſe. Co. 10. 102: 36. But in that Caſe the will pro- 
bably give damage accordingly, as the cauſe is. And the Law is all one in this, when 
the Contract is in a writing, ora writing ſealed and not delivered. But if it be in 
a writing ſealed and delivered as a Bond or Bill, there the conſiderationfflls not at all 
material. Fitz. Debt. 136. Broo. Action of the Cafe, 40. But if there be two parts. 
of the conlideration, and one part is valuable, and the other not, it is good. But 
in a Non- Aſſumpſit both parts muſt be proved, or the Action will fail, Af. 4 Pac. 
B. R. Lees Cafe ; but care muſt be had in giving of damages, See Brownl. 3. part. 274. 

If A. delivered to B the,eighch of May, One hurdred French Crowns, and de- 
lvered alſo as many the ninth of Aay, and B. in conſideration thereof did then 
and there aſſume to deliver fix ſhillings in filver for every Crown upon a Non- 

Aſſumpſit, verdict for the Plaintiff, and entire damages, the Judgment was reverſed z 
for the Aſſumpſic goeth onely to that which was laſt delivered. A. 42, 43 Elix. 
Pilſworth and Seals Caſe. 

2. The conſideration muſt be lawfulz for if the conſideration moving the pro- 
miſe, be either Malum in ſe, or, malum probibitum, it is void. And yet if part of the 
promiſe be lawful, ard part unlawful, there it may be good. Dyer 359. Co. 10. 102. 

3. If the conſideration be Executory, there it muſt be duly performed, 9 H.. 13. 
otherwiſe the action will not lie. And therefore if one promiſe to me, ſo I will help 
him to gather his Tithe-Hay and Corn, he will pay me Ten pounds: If I help him 
ro gather his Hay onely, I cannot recover the Ten pounds, A. 7 fac. B.R. 8 H.7. 


13. See Brownl.1. part. R. 2. part. 137,138, 279. 


All theſe things are valuable and good conſiderations, money paid, or any valu- 
able thirg done, paid, or delivered to ſuffer a Tenant at will to hold the Land longer, 
AM. ꝙ Jac. B. R. Coventvies Caſe. Loan of money, New Book of Entries, f. 1, 2. To 
marry ones childe or friord, New Book.of Entries, f. 2. To Ear Land, Solicite Suits, 
to deliver ons in priſon on an Execution for debt, out of priſon ; to ſorbear a Suit for 
a certain time, to make, or give up, or releaſe an eſtate or intereſt into Land, Plow. 
20. Ken. 69.77. Jo ſtand to an Award to be made, not to trouble a man upon a 
Judgment I have againſt him, Hoſcboots Caſe; to become bound as a ſurety with 
another, M. g Jac; B. R. to keep goods fafe committed to him, Old Book,of Es- 
trier, f.9. To marry my Daughter or Kinſwoman, or (as it ſeems) any other at the 
requeſt of him that makes the promiſe, To make an Obligation; and finally, any — 
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which for the matter of it may be good ina Promiſe, may be good in a Conſidera- 
tion. See for theſe things more, Brownl. 1 par. 4 1. 2 par. 274, 279. 

In conſideration that a ſtranger ſhall ſurrender a Leaſe to me at the requeſt of the 
Plaintiff, and that the Plaintiff ſhall carcel an Indenture, is a good conſiderawon, if it 
be done to produce an Action, Paſch.g Pac. B. R. (ollins Caſe. 

If 4. be indebted to me, and for payment thereof deliver me goods, and C. in 
conſideration that I will deliver him the goods, doth promiſe to pay me the money, 
this is a good promiſe. Brownl. 1 part, 3. 

Tenant at will of Land fowed ſurtendreth to him in Reverſion, and for this ke pro- 
miſeth ; it ſeems this is no good conſideration : but if be be a Tenant for any Term 
of years, it is otherwiſe. Brownl. 1 par. 6: 

If A. owe to B. fourſcore pounds, and A. in conſideration that I will be bound 
with him for the money to B. promiſe to enter into a Bond of one hundred pounds 
to me, and I become bound with him, this is a good conſideration to give an action 
upon his breach of promiſe. Adjudg. M. 9 74s. B. R. Knevars Caſe, So alſo a pro- 
miſe to do any ſuch thing, may be a good cor ſideration of another promiſe ; for one 
promiſe may be a good xonſideration of another promiſe, if they be made together at 
one time, for otherwiſe they are both void; Hob. Rep. 16. 116. M. 2 Pac. Co. B. Somes 
Caſe, and M. 4 Pac. B.R.(adels Caſe. Brownl. 1 par. 10. 

If ore for forty ſhillirgs paid, aſſume to deliver me forty quarters of corn at ſuch 
a time and place for ten pounds to be then paid,this is good; ard if I bring the money 
at the time and place, I may ſue for the corn; if he bring the corn, he may ſue for 
the money. Plow. 182. Coo. 4. 9 . Goods, or a promiſe of goods may be a good con- 
ſideration for goods, or a promiſe for goods, as well as money. Fitæ Debt. 68. But it 
there be none of this in the Caſe, it is but Nadum pattum ex quo non orit ur attic. 
One doth promiſe me in conſideration that I will not enter a Caveat againſt the Pro- 
bate of the Will of J. S. that he will pay me ten pounds, this is a good conſideration, 
whether I have any cauſe to do ſo or not, Aajudged in the Eæcbegquer- Chamber. 

If A. an. be bound in a Bond jointly and ſeverally to pay money, and in truth 
A. is principal, and A. ſaith to B. Pay the money to the Obligee, and I will repay 
you; this is a good promiſe, and if B. do pay it, he may recover it again by this 
action. Adjudo. 9 Car. B R. 

If I have a . againſt a man for twenty pounds, and I promiſe him that if 
he will pay me the money, I will give him five pounds, this is a good conſideration 
to bind the promiſe ; for it will colt me charge and pains to recover it. Trin. 38, 
Eliz. Dixon derſus Adams. So if one take away my goods wrongfully, and I pro- 
miſe him, ſo he will let me have mine own goods, to give him ten pounds, Aajudg. 
Pool & C lipſons Caſe, temp. ( A7. R. 

If one ſay to me, that if I will depoſe before the Maior of A the truth of that 
which I do affirm, he will pay me twenty pounds, this is good; and if I do voluntarily 
depoſe it before the Maior, I may recover the morey by this action. H1.38 El. Co. B. 

If A. owe to B. twenty pounds, and C. lay to A. Pay him his twenty pounds, and 
I will pay it to you again; this is a good conſideration to make good the promile. 
Adjudg. MH. 7 Car. B R. 

If one have a Judgment againſt me for one hundred pounds, and he promiſe me, 
{o I will pay him fifty pounds, he will acknowledg ſatisfaction or releaſe the executi- 
on of the hundred pounds by a day; this is a good conſideration to give an Action, 
if it be not done. Adjudg. Cock,  Harvies Caſe, and M. 38 Eliz. Co. B. Reynolds 
& Pynham: Caſe. 

It one have goods delivered to him in pawn, and another deſire him to deliver the 
goods pawned ro him, and he will pay him the debt for which they were pawned, 
this is a good conſideration ; and the certainty of the goods need not be ſhewed in 
the count, as in caſe where goods are demanded or damage for them. Brown. 2 part, 
274 So a conſideration to go to Weſtminſter, to cure a poor man, or marry a poor 
woman, are good conſiderations. N 

If Ide bound in a Bond of 20ʃ to pay 100. by a day, and fail at the day, and after the 
Obligee bid me pay twelve pounds to I. S. _ he will deliver me up the — A 

- Y, 
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_ — his is good to give an Action if he do not deliver it. Harvey, Caſe, 


ac. 

If one that hath my Goods, promiſe me, ſo that I will let him have them for a 
moneth, that he will deliver them to me: this is a good conſideration to uphold an 
Action againſt him, if he do not deliver them, Paſche, 37 Elix. Co. B. R. May verſ. 
eAlvers. 

Theſe alſo are good conſiderations, That upon account between them, the De- 
fendant was found ſo much in debt to the Plaintiff, Hob. Rep. pl. 117. So that he 
was in debt to him, and in conſideration of forbearance promiſed to pay it, Co. 


10. 77. 
The Plaintiff declared, That the Defendant in an Account between them, was 
found in arrerages; and in conſideration that the Plaintiff would defer the day of 
the paiment of his debt, for a little time, he did aſſume to pay it; it was judged good, 
Goldsb.48. pL 6. | , 

An Action was brought by Richard Body againſt A. and declared, That whereas 
K. Rawly was indebted to Body, and the ſaid A. indebted to R. in Fifty pound, in 
conſideration that the ſaid K. R. allocavit eidem A. Fourteen pound, & promijit ei ad 
exonerandum eundem A, Fourteen pound, parcel. predict. Fifty pound; the Defendant 
did aſſume to pay the Fourteen pound. It was adjudged a good conſideration, Goldib. 
49. pl.. ä 

if che Executor or Adminiſtrator of one that did ow me money, in conſideration 
thereof, and that he hath aſſets in his hands, aſſume to pay me ſuch a day; this is a 
good conſideration to make the promiſe actionable, eſpecially if I give any time for 
it. But if there were no debt originally due, or no aſſets in their hands to pay it, ſome 
fay no Action will ke, Ce. 9. 93, 94. But Juſtice Hutton at Sarum Aſſizes, 21 Pac. 
held the Action will lie, though there be no aſſets, and without giving time; and o 
was it held in Barns Caſe, Paſche, 9 fac. B. N. per cur. | 

If anExecutor ow me Five pounds for the Teſtator, and buy of me Six Barrels 
of Beer, and in conſideration hereof, promile to pay me for both; tis is a good 
conſideration for both, to charge him De bonzs propriis, Trin. 37 Elix. Co. B. R. 
wWheeleys Caſe. 

If A. ow B. One hundred pounds, and C. being a Clothworker to eF. have 
clothes of his in his houſe, and they three agree that B. ſhall have theſe clothes for 
his money, and . promiſe to deliver them; this is a good conſideration to binde C. 
to deliver them, for hereby he ſhall be diſcharged againſt A, adjudged. Trin. 2 Pac. 
B. R. Marder verſus Chapman. 

If I demand Ten pounds of another, and he promiſe me, that if I can prove it to 
be a true debt, he will pay me; if 1 prove it as I may in the ſame Suit for it; this will 
be a good conſideration, adjudged. A. 18 Pac. Srat.verſ. Mary, Co. 11. 59. 10 Ed. 
4. 11. 

If a Scrivener promiſe me in conſideration, that I will let him have the putting out 
of my money, that he will take good ſecurity for it; this is a good conſideration, 
and makes a good Aſſumpſit, M. 7 ac. B. R. Kellingworths Cale, 

If I deliver one Ten pounds to redeliver to me again, and he do not ſo, it ſeems I 
cannot have this Action for my relief, but I may have an Action of Account; but if 
there be @ promiſe to redeliver it, perhaps this Action will lie, Hil. 37 Eliz. Co. 


B. R. Howdels Caſe, 


If one in conſideration of a Leaſe for years made by me, promiſe to pay me a ſum 
of money; for this money I may have this action. But if for this he promiſe to pay 
me a yearly rent during the Leaſe, it ſeems I cannot have an Action of the Caſe, but 
my proper remedy is an Action of Debt, Lit. Brook, Sect. 45 2. Fitz. Debt. 129. 
Margans Caſe, M. 18 Fac. B. R. And yet if I promiſe another the Herbage of my 
Ground for a year, and he promiſe me Twenty ſhillings for it, either of us may 
— this Action againſt the other, adjudged, M. 17 Pac. B. R. Sir George Marſhals 

aſe, 
If one promiſe me in conſideration, he is indebted to me, ſo much rent reſerved 
on à Leaſe for Land, that be will pay me by a day; this is not a good * 
Other: 
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otherwiſe it is if it be for herbage, or for the forbearance of a Rent reſerved on a 
Leaſe of Land, 14 Jac. B. R. Sir George Marfeals Cale, adjudged. Hill. 9 Car. B. R. 
Bret and Heath Caſe, 

If one in conſideration of Land fold to him by me, promiſe me Twenty pounds at 
a day certain: or I ſell my Land for Twenty pounds to be paid me on a day certain; 
in theſe caſes I may have this Action for the money, though the Land be not aſſured ; 
for he may compel me in Chancery to aſſure it, 3 H. 7. 14. 2 H. 7.12. 

If I promiſe in conſideration of a ſurrender to be made to me of ſuch Lond to 
pay Ten pounds, and a ſurrender is made, but it is not a good ſurrender in Law; 
this is no good conſideration to raiſe the Action, Hill. 37 Eliz. B. R. Sleigh verſ. 
. Bateman. 

If I buy Land, Trees, or Corn of a man for money, and he promiſe to make m 
aſſurance, or deliver the Trees or Corn by a day, and do not, or fell it to another, I 
may have this Action, 21 H.7. 41. Dyer. 22. Co. 10,130. Old Book of Entries, 6. 

If I be ſeiſed of Copyhold Land in Fee, and am in debt to 7. FS. One hundred 
pounds, and lying very ſick, I make . L. my Executor, and declaring my minde to 
be to ſurrender it to the uſe of my Executor, to enable him the better co pay the 
debt, and L. S. (heir to the Copyhold) perſwades me not to ſurrender , but to let 
the Land diſcend co him, and he aſſume to pay the Hundred pound to 7. S. This is a 
good confideration to give this Action to the Executor, Hil. 9 Jac. Grayes Caſe. 

If I promiſe to one in conſideration, he will be bound for my Friend, I will fave 
him harmleſs; this is a good conſideration to give an Action, A. 9 Fac. B. R. Somer- 
ſhals Caſe. 

If I promiſe to on? in conſideration, he will lay down his own money to pay for 
cloth bought by 7. S. for me, that I will pay it him again; this is good, Trin. ac. 
J. R. Moors Cale. 

If one in conſideration of a Pint of Wine promiſe to aſſure me Land by a day, and 
do not; this is a good conſideration to give this Action upon the Aſſumpſit, a 
ed, Friends Caſe, Trin. 7 Pac. B R. | 

If I requeſt one to ſolicite a buſineſs for me, and after he hath done, promiſe him 
Ten pounds for it; this is a good promiſe, and not naked: For the requeſt, and the 
merits are joyned together; but if it be a meer voluntary courteſie, it is otherwiſe, 
Hob. Rep. pl. 128. 72. Dyer. 355. And it hath been ſaid to be adjudged to lie in this 
Caſe, when I dorequeſt B. to bail my ſervant, and after I ſay to him, In conſidera- 
tion that you have at my requelt bailed my ſervant, I will pay you Ten pounds ſuch a 
day; that this is good. See Brownl. 1. part. 7,8. 73: 

If one be about to buy goods or borrow money of me, and another before the 
Tale or loan, tell me, That if the buyer or borrower pay not, he will; or if he bid 
me deliver the things, and if the buyer pay me not, he will pay me on requeſt ; 
theſe are good conſiderations. Bur otherwiſe it is when the promiſe comes after the 
borrowing or buying, 12 H.8. 12. 44 Edw. 3. 21. But here muſt be a Demand be- 
fore the Suit begin, 

But if I promiſe to another Twenty pounds, becauſe he is my Kinſman or acquaint» 

ance ; this is not good, it is but Nadum patum onely, Plow 309. 302. 
If one on the Eighth ot May deliver me Ten pounds, and I do the Ninth of 
May, promiſe him in conſideration hereof to repay the Ten pounds; this is no good 
conſideration. But if it were at the ſame time, it were good, M. 42, 43 Eliz. Pilf< 
worths Caſe. So if I ſell one all my Lands or Goods, and nothing appointed by the 
agreement what ] ſhall have for it; it is good, and I ſhall have the worth of it. 

If one buy a horſe or ſome other thing of me for money, and ne money is paid, 
nor earneſt given, nor day ſet for payment, nor the thing delivered; in theſe Caſes 
ne Action will lie for the money, or the thing ſold, but I may fell it to another; it 
is Nudum pattum, Plem 309. 302. So if I promiſe to pay one money, to give him 
a horſe, build a houſe, or the like; and nothing, and no recompence appointed to me 
for doing it; theſe are void promiſes, upon which no Action will lie. 

If I promiſe in confideration of ſomething paſt, as becauſe he hath builded a 
houſe, quitted me a Treſpaſs, or hath let my friend have Wares, that I will pay him 

money, 


Seck. 19. 


Demand. 


Nudum pafum. 
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money, or do any thing elſe ; this is Nudum pactum, Plow 5. 302, yet ſee Brownl." 
8. 9. So if I ſay to another to whom f. S. doth ow money, If he do not pay you, 
I will pay you; this is Nadum pattum, Do. & St. 105, 12 H. 8. 12. Dyer. 21. 27. 
This hath been often adjudged. So if one promiſe me, if I will deliver him One 
hundred Crowns, he will deliver them to me again. Bur if he do deliver me Twenty 
Crowns , and in confideration thereof, I did at the time promiſe to redeliver them ; 
this is a good promiſe, adjudged. 

If I without other cauſe promiſe to give one Twenty pourds towards his lofſes by 
fire, or to build his houſe anew : Theſe Aſſumpſits are not good to give an Action, 
17 Ed. 4. 4 Plew. 308. So if 7 S. ow me money, and another ſay, That he will 
be my pay-maſter, and pray me to take him debtor for it; this is not good. Fitz. 
Debt. 126. If one promiſe me Twenty pounds, becauſe I have built him an houſe, 
or, if one ow me Twenty pounds, and another come to me, and pray me to take 
him debcor tor it; or, if he ſay, if the other do not pay it at Michaelmas, he will: 
Theſe are not good conſiderations to raiſe Actions, 9 Edw. 5. 14. 44 Edvw. 


& os 
If I promiſe to one fo Cor, i I he will marry my Daughter, [| Kinſwoman, or Her- 
vant | that I will give him [or pay him] Twenty pounds, or if I pronuſe wenty 
pounds with my Daughter in marriage; in all thefe Cafes the party may have this 
Action for this money, Plew. 30. Fitz, prohib. 3. Do, & Ft. 104. Soallo it is laid, 
That if one promiſe me One hundred pounds in conſideration that I have married his 
Kinſwoman ; that this is good to give an Action, becauſe the conſideration doth 
continue, M. 8 Car. B. R. per curiam, and in M. 4 Car B. R it is ſaid to beſo 
adjudged. But againſt this it is ſaid to be adjudged in the Exchequer Chamber inter 
Sanail & penny, That if I entreat one to marry my Daughter, and after the marri- 
age, ſay, That in conſideration he hath at my requeſt married my Daughter, that I 
will pay him Ten pounds fuch a day, this Action will rot lie; yet the former Judg- 
ment ſeems moſt to agree with the Caſes before, ard with Reaſon. So if I promiſe 
to a Woman, that if ſhe will marry with my Son, I will give her to her marriage, the 
one half of all my goods; this is good and actionable. See Brownl. 1. part. 18. 

If a Bill pay the debt, and hereupon the Plaintiff promiſe to deliver to him the 
principal Obligation, and a Letter of Attorney to ſve the prircipal; this is no good 
conſideration to raiſe an Action, adjudged in the Exchequer Chamber, 38, 9 Elis. 
Dixon verſ. Adams, | 

If I promiie to a Woman, having a Husband who hath a Daughter and Heir to 
Lund, That if ſhe will give her conſent I ſhall have her Daughter, 1 will pay her Ten 
pounds: This is a good conſideration, adjudged. Hob. Rep. pl. o. 

If I promiſe Twenty pounds to a man in conſideration he will not beat me: 1 his 
is no good con ſideration to make the Aſſumpſit 4tionable, 21 Zac. 

O-e did declare, that in conſideration that he had fſoid a horſe to him, that he 
would pay him Five pounds, it is ſaid to be adjudged in the Exchequer Chamber 
good, albeit it had implied time paſt, Paſche, $ Zac. Co. B. R. Mary eAndrews 
Caſe. 

If the Obligor pay the money to the Obligee after the day, and tl e-eupon 
the Obligee promiſe to deliver the Bond, and do not, no Action will lie; for che 
conſideration is not good, nor harh the Obligor any remedy but in a Court of 
Equity, 

If A ow to me Ten buſhels of Corn, and deliver them to B. to deliver to me, and 
B. pray me to forbear it till Michaelmas, and he will pay me the Corn, or the worth 
of it; this is a good conſideration and Aſſumpſit. M. 18 Pac. B. R Zackzons Cale, 

If I be in debt to 7. S. and I deliver goods to B. to pay the debt to 7. J. and 7. F. 
require the debt of ; who doth deſire him to forbear it three weeks, and he will pay 
him: this is a good Aſſumpſit to give an Action Williams Caſe. M. 7 Fac. B. R. 
But he ſhall recover damage onely for Forbearance ; for the debt is recoverable till 
as it was before, M. 4 Fac. Lees Caſe, B. R. 

If A. and B. be bound joyntly and ſeverally to C. who releaſeth to A. and after 
B. and C. being talking together of the debt, B. in conſideration that C. would forbear 

bY him 
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him till ſuch u day promiſed to pay it; this is no good promiſe, for by the Releaſe to 
one the other 1s diſcharged, = the debt gone, no good conſideration therefore. 
March. 201. pl.243» 143 

If I have a Writ againſt I. S. and J. S. knowing of it doth pray me to forbear to 
go any further on that Writ, and he will pay me twenty pounds; this is a good con» 
fideration, Hob, Rep. pl. 278. and he need not ſnew any cauſe of the firſt action. But 
if the conſideration be to forbear,and ſay not how long this is no good conſideration, 
Tardlier Caſe, Hob. Rep. pl. 287. Bur if one owe me money, and he himſelf or another 
on his behalf promiſe me that ſo I will forbear him Cor not ſue him] till ſuch a day, 
or not go forwards in my ſuit begun againſt him till ſuch a day, that he will pay me; 
this is a good conſideration to give an Action. Coo. 9. 94. New Back_of Entries, 
F. B. 10.47. Sir Aeyl Finches Caſe, M. 4 Jac. I. R. But if re vera no debt were ori- 
ginally due, ſome doubt whether the Action will lie or not: And ſo if the Promiſe 
were by an Executor that hath no Aſſets in his hands. C9.9.40.94. 

If one owe money to me, and he promiſe me that in conſideration that Iwill agree 
to give further day for the mony he owes me for ſix moneths, he will ſecure it to me 
this is no good conſideration ; for he may agree to give day, and ſue after. 
M. 7 fac: B. R. 

If - be bound by obligation to me to pay J. S. money on ſuch a day, and the 
Obligor promiſe J. . that if he will forbear him till ſuch a day, he will then pay it, 
this is no good conſideration, for J. J. had not cauſe of ſuit, per Juſtice Bridgman, 
So if an Infant buy wares or other unneceſſary apparel,and when he comes to full 
in conſideration that he had a good bargain, he doth promiſe if the other will for- 
bear him a moneth, he will pay him; this is no good conſideration. Adjudg.30 Elis. 
Withipoles Caſe, 

If one promiſe to build me an houſe, make me an eſtate or any other thing, and 
there is nothing given or promiſed by me for it; this is no good Aſſumpſi, but a 
Nadum pettnm. And where one doth promiſe to do a work by a day, and it is not 
agreed what be ſhall have for his pains, or when, or if it be agreed, no part of the 
money is paid ; he cannot ſue for the not doing of the work, nor the workman for 
his money till he have done the work. But if there be a mutual promiſe of work, and 
of recompence for the work, they may have mutual actions on both ſides, 3 H 6.36. 
Dyer 21. Plow. 5. 


If I promiſe money to a Phyſitian to cure another poor man, or to a Labourer to 


merd a high way, theſe are good conſiderations in Aſſumpſit/ on which this Action 
will lie in reſpect of the nature of the works. Do. & St. 105. Plow. 35; 17 C445. 
Hob. Rep. pl 25,8. and if the day of payment be come, they may ſue for it before the 
work be done. 

If a Priſoner promiſe the Sheriff in conſideration he will let him eſcape, he will 
fave him harmleſs, or pay him ten pounds, the conſideration is naught, and the pro- 
miſe void; Sa if one promiſe me ten pounds if I will maintain him in ſuch a ſuit, 
this is naught, Co. 10.76. 102. Dyer 356 But if one be in debt to me, and deliver me 
goods in pledg for the debt, and a ſtranger promiſe to pay me the debt if I will deliver 
the pledg ; this is a lawful and good conſideration. Levers Caſe, adjudged. 


If one promiſe to me in conſideration I will ſeal a Releaſe to 7 F. he will pay me dot purſued, 


ten pounds, and after at his requeſtI ſeal it to J. D. in this caſe I cannot bring this 

Action for the money, becauſe I have not purſued the conſideration. Tri. 4 Pac. 

F. R. Cranfield ver. Green. 

f To make the promiſe or Aſſumpſit it ſelf good, it muſt have all theſe qua- 
dies. 

I. The thing promiſed muſt be ſuch a thing as is lawful: For if the thing promiſed 
be that which iseither evil in it ſelf, as to kill a man, or a prohibited evil, as to foreftal 
Corn, or the like, it is no good Aſſumpſit, let the conſideration be never fo good, 
Dyer 356: Co. 10. 102. . 

2+ The thing promiſed muſt be poſſible to be done; for if one promiſe to do a 
thing impoſſible, as to go to Rowe within three days, or the like, this is nor 


good. 
3. There 


See, 20. 


Unlawful. 
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To ſave harms 
leſs. 


3. There muſt be certainty in it 8 for if a promiſe be of a thing altogether incer- 
tain, it is altogether void. OS 

4. It muſt be ſerious and weighty z for if it be frivolous and idle, it is void. 

A promiſe to do any lawful thing, as to deliver or to give Corn or other goods, 
Plow.182: Fitæ. der. 68. To ear Land, make a houſe, make or releaſe an eſtate in land, 
Plow.308. Kelw.69:77. Finches lty 49. To ſave a man harmleſs from a Bond eatred 
into, or the like engagement, MA. 7ac. B. R. To ſtand to an award, Ca 5.78. To 
keep goods ſafe, 0/d'B of Entries, f. 4. That goods ſhall come ſafe to Dale, Co 6:47. 
From the Leſſor to the Leſſee at will of a houſe, not to out him, but to ſuffer him to 
enjoy it till ſuch a time. From a Creditor that hath a Judgment for his money, that 
upon payment thereof he will acknowledg ſatisfaction, or deliver up the Bond, Trin. 
38 Elix. B. R. To marry a daughter or kinſwoman. To pay an Annuity of ten pounds 
a year for life, Paſc. ac. . R. (ollins Caſe. Not to moleſt one upon a Judgment, 
M. 9 7ac.B.R. Lo ſave the Leflor harmleſs and without loſs by reaſon of his inha- 
bitation in his houſe, A. g Fac. B. R. That an Attorney ſhall retain a Rent he is-to 
pay to his Client for Fees due from his Client to him, M. 9 fac. B. R. Jarvas Caſe. 
To deliver up a Bond to ſtand to the award of J. S. or pay twenty pounds, New B. 
of Entries, f. 3. And finally, whatſoever (for the matter of it) is good in the conſide- 
ration, will be good in the promiſe. 

If one lay his Action in conſideration of ten pounds lent by him to the Defen- 
dant, that he aſſumed to pay the ſame to che Plaintiff; this is good. Brownl. 
2 part, 40. 5 

nf one having made me a Leaſe for years, aſſume that I ſhall quietly hold it without 
the let of any perſon whatſoever, this is a good promiſe ; and diſturbance with or 
without Title, is a breach of it to give Action. Dyer 328. | 

If one in conſideration that I will be bound for his appearance, he being arreſted 
on a Recognizance, promiſe me to appear at the day, and do not, I may have this 
Action againſt him, Adjudg. Trin. 9 fac. B. R. Roll. Caſe, And it will not excuſe 
_ that a Certiorari came to remove the Record; for I muſt appear notwith- 

anding, 

If = ſell me Land for money, and promiſe to make me an Aſſurance of it, or 
put me in poſſeſſion of it, upon requeb, by a day, and do not, I may have this Action, 
Old B:of Entries f.5. and recover damages. And if I will, I may wave this, and com- 
pel bim to make me an Aſſurance of the Land in Chancery, per three Juſtices. Paſch. 
9 fac. B. R. folleys Caſe. 

. If one fell mea horſe for ten pounds, on condition that I pay him this ten pounds 
in corn; ir this caſe I muſt pay him in corn, or he may for his remedy have this 
Action. Fitz. Det.68. 

If one be arreſted at my ſuit for a debt, and make an obligation for the money to 
pay it at a day to come, but do hot deliver, but in conſideration of his enlargement 
promiſe to ſeal it upon requeſt; this is good to produce an Action., Paſch. 9 face 
B.R. Baſſets Caſe. 

If one in conſideration J will be bound for him promiſe to ſave me harmleſs, this 
is a good Aſſumpſit; and if I be any way troubled, I may ſue him upon it by this 
Action, Semertons Caſe. So for any thing elſe that I do at his requeſt, Boynton verſus 
Vaughan, P. 1 Old book of Entries, f.11. : 

15 A. promiſe K. a woman, that if ſhe marry his kinſman and outlive him, that 


A. will pay her twenty pounds, and ſhe do ſo, this Action will lie. Hob, Rep. 


pl. 179. 

If one promiſe for good conſideration to pay m2 Ten pounds, or give me a ground 
ſuch a day, this is certain enough and good ; and if one of them be not done at the 
day, this Action lieth; and before the day, he that is to do it hath the election; but 
after the day, he to whom it is to be done. Fitz. Det. $9. 9 E4.4. 39. 

If a Chyrurgeon vs gm cauſe warrant or promiſe to cure a man, or warrant the 
cure, or a Farrier a horſe, and do not the cure, though he be not negligent, this Acti- 


on will lie againſt him: And if he undertake the cure only, and make no warranty, and 
be negligent,an Action of the Caſe lieth. Plow, 305. Doct. & Stu. 105. 17 Ed. 4. 25 1 
6 1 
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If a Terre-tenanc of Land promiſe to me in conſideration, that I do affignto-bim a 
Statute I have chargable upon his Land, by way of diſcharge, that he will pay me 
twenty pounds; this is a good conſideration to produce this Action. Bur if the 
aſſignment of it were to be to a ſtranger by the conſideration, Contra. Adjudged, 
Paſche, 38 Eliz,, Perrow. verſ Gray. Z | 

If my debtor who hath Statutes from other men, deliver them to me towards m 
ſatisfaction, and die, and one that is neither his Executor or Adminiftrator reque 
me to deliver him the Statutes, and he will pay me the debts ; this is conſideration 
good enough, Hob. Rep. pl.7. | | 
If one promiſe to me in conſideration that I will make him a Leaſe [_generaly] that 


— 
. I 


he will pay me ten pounds, this is no good promiſe :, For the conſideration is void; Certami. 


for the Leaſe may be a Leaſe at will,and he may avoid dt as ſoon as he makes it, Paſche, 
39 Eliz.C. B. Barkins Caſe, adjudged. So if the conſideration be to forbear a 
Suit, and ſay not how long. So if the conſideration be to relinquiſh my Suit; for I 
may relinquiſh it, and begin it again preſently, Paſche, 39 Elia. in Lurkins 
Caſe; ' 

If a promiſe be to pay money, and ſay not when, it is good enough, and muſt be 
paid preſently. So if a promiſe be to make a Leaſe for years, and fay not when it 
ſhall begin; this is good, and ſhall begin preſently, Co. 10. 76. 102. 

If one promiſe to make good a houſe; this is good, and ſhall be taken to repair ir, 
M.2 1 fac, B. R. Keyts Caſe. 

If one ow me money, and another for good cauſe promiſe to make it good to me, 
this is good, M. 21 Pac. B. R. Keyts Caſe. 

If one promiſe me all that he can recover in ſuch a ſuite, or upon a compoſition 
upon ſych a Bond, this is good, Tris. ig fac. B. R. Morris Caſe. And all theſe 
are certain enough. So if one promiſe to content me for my work, MA. 17 Pac. 
B: K. Griffins Caſe. So if one promiſe to give me a childes part, this is good; or ſo 
much as he ſhall give with any childe, this is good; for it may be made good by 
Averment.. Id certum eſt quod certum read; poteſt; for if he give one hundred pounds 
by his will to another childe, I may recover one hundred pounds of his Executor. 
Trin. 17 Jac. B Rt Bolles Caſe. 

» If one ow me twenty pounds by Bill, and I promiſe, to deliver him the Bill, and he 
promiſe to bring me two ſufficient Sureties, and give Bond for the money by a day, 
this is a good promiſe on both ſides : For a promiſe is a good confideration of a pro- 
miſe. But if the promiſe be conditional, contra. M. 38, 39 Eliz. Gowers Caſe, ad- 
judged. See Brow»l. 1. part. 11. And therefore if the agreement between me, and 
S. be, that if he deliver twenty broad clothes, or if he make me an aſſurance of 
uch a piece of Land, I will pay him one hundred pounds, in theſe Caſes I cannot be 
ſued for the money, till I have the things. So if I promiſe to make new pales, if I may 
_ the old pales, 37 H 6. 42. 27 H. 8.34. Perk, Se. 713. Dyer. 76. 14 H. 
20. 

If a Leſſee for years aſſign his Leaſe, on condition that the purchaſer ſhall get the 
good will of the Leſſor, and pay the Leſſee ſo much as ?. F. ſhall arbicrate ; in this 
Caſe when he hath gotten his favor, and 7. & bath arbitrated, he may have this Acti- 
on for the money, 14 H. 8. 20. Brownl. 1. part-14. 

If one in conſideration that he doth ow me five pounds Rent, on a Leaſe of a 
Ground for a year, or a Bond, promiſe to pay it to me upon requeſt, it ſeems this 
is not a good conſideration, Hob. Rep. pl. 305. For it is real and certain, and I have 
debt for my Rent and Bond, and may not have two Remedies. And yet if one, in 
conſideration he doth ow me five pounds on a Contract, promiſe te pay me fuch a 
day, this is good, adjudged. So if one indebted to me ona Bond, or for a Rent, 
promiſe in conſideration of forbearance of the debt to pgy it; in this caſe the pro- 
miſe may he good. | 


If one promiſe to pay, or do a thing which is unlawful, the Aſſumpſit is void. Againſt Law; 


refore if one promiſe to do that which to do is maintenance, it is void. But 

if a Solicitor ſue upon a promiſe for money for ſoliciting a Suit, this is good; for ir 

is lawful, and may be without maintenance, Hob. Rep. pl, 72+ Dyer 356. But to pro- 
I 
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miſv to do any thing of that nature which is not maintenance, or a tawful mainte- 


Nance, 19 
If a Sheriff for ten pounds, promiſe the priſoner that he ſhall eſcape; this pro- 
miſe is not good, nor will it give an Action, Co. 10.76. 102. Dyer 356. 

If A. be ſued on a Bond, and | become bail for him, and Judgment and Execution 
i had againſt me, and the Plaintiff doth promiſe me, fo as 1 will pay him, he will 
aflign me the Bond and the Debt, and make me a Letter of Attorney to ſue for it in 
my own nate; this is not a good promiſe, for it is againſt Law, being Champerty, 
adjudged. Dixons Caſe, Trin. 38 Elix B. R. 

If A. and B. be Mercers, and they agree that A. ſhall ſell to B. all his Mercery 
Wares, and take his ſhop of by , in confideration whereof, A. doth promiſe that 
he will not ſet up his Trade in the fame Town ; this is a good Aſſumpſit. But if one 
be bound not to uſe his Trade at all j this is not good, March. 77. pl. 121. See more 
Covenant Conditions in the Titles. But a Bond not to uſe his Trade in ſuch a Town, 
is not good. 

If one promiſe an Officer more to do his duty then his juſt Fees, which to take is 
Extortion, this promiſe is void, Hil. 22 Pac | 

If Iowa man One hundred pounds, and promiſe to him, in conſideration he will 
forbear me fix moneths, I will give him One hundred pounds; this is naught, though 
part of it be lawful ;- forthe exceſs is uſury, Trin. 20 fac. B. R. | 

If I arreſt a man, to the end he ſhould engage himſelf to me for money, where 
none is due, and he do ſo being in priſon, ſo that it be made by Durefs of impriſon- 
ment; this is not good. But an engagement for a due debt by a priſoner for his liber- 
ty, is not againſt Law, Paſche, 9 Fac. B. R 

Incertain. If I promiſe one, ſo he marry my Daughter, to give him as much 281 _ tye 
| with any dther Childe ; this is : Andif by my laſt Will, I give One —— 
ponads to another Childe, he may ſue my Executor for « Hundred pound. Gleceſter 


| > 


Aflizes, o — Whitlochs > | SM” * 
A promiſe to do an impoſſible thing, as to go to Rome in three days, or the like, it 
Impoſſible, Pp n1mpo ;. 50 V, , 
: ſeems is void, and not Obligatory. 
Frivolow. If one give me twelve pence, and I promiſe to him in conſideration thereof, that if 


I do not cauſe him to be whipt to morrow about the Croſs in Gloceſter, I will give 
him five-pounds, and he is not whipt ; yet no Action will lie for this five pounds upon 

this frivolous promiſe. See more in Bargain, and Sale; and Contract. 
How the If one promiſe to pay me ten pound, in conſideration of ſomething to be done by 
omg m meiste; if I ſue for the ten pound, I muſt ſet forth and aver that I have done 
— _ this thing; and till it be done, no Action can be brought for the promiſe: As if I 
What Ayer. Promiſe to another, in conſideration he will forbear his debt till ſuch a day, I will 
ment or Alle- him. ; I'muft aver that I did forbear him till che day: For if in this caſe he ſue 
cion is necel- for his debt within the time, the Aſſumpſit and Action upon the promiſe is gone, 


| 5 ey Hab. Rep. pl. 128. Otherwiſe it is where one promiſe is the conſideration of another, 
not. there nothing bur the promiſe is to be ſhewed to maintain the Action, Curia, A. 
2 B. R. Hil. 38 Blix. B. R. Thornton Caſe. Heb. Rep. pl. 7. 27. 8 H. 
34. | 


If one for good cauſe promiſe to do a thing to me in conſideratian of another thing 
to be done by me at ſuch a time, or in ſuch a place; if he ſue upon the promiſe, he 
muſt aver he did the thing in the confideration at that time and place, Brownl. part. 1. 
21. 2. part. 137, 138. 
If all or part of the conſideration of a promiſe be to ſtand to the arbitrement of 
7-$, or to make a ſurrender, in a ſuing for this promiſe, he muſt ſer forth that he 
performed the award, or made a ſurrender ; for it is not ſufficient to fay; Quad 
— — 4 ſtare, &c. or, Qaod fruit paratus curſum riddere, M. 9 Jace B. K. Hoſt 
oots Caſe, old 
if one ſue upon a promiſe for a Childes part, as much as he ſhall give with any 
Childe, in the Declaration he muſt ſhew how much he did give with a Childe in cer- 
tain, or it is not good, Trin. 1) ac. B. R. 
I one ie upon a promiſe to {atisfie one [| o7 to count one] for a work done, — 
* mu 
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muſt ſay in the Declaration how much he deſerved for the work, or it is not good. 


M. 17 Pac. B. R. : 3 8 5 *, 
If 1 fell a thing without a price, I muſt in ſuing for it aver it to be worth 


much. 

p If one promiſe to deliver me twenty of his ſhee p before his flock is ſhorne, if I ſue 
for this, I muſt aver that the flock is ſhorne, for he hath time to do it till that time. 
M. 9 Jac. B. B. Cadels Cale. | | 

A |} enant at will of a houſe, in conſideration that the Leſſor would ſuffer him to 
continue in the houſe till ſuch a time, doth aſſume to keep the Leſſor free and indemp- 
nified from all loſs and detriment by reaſon of his inhabitation in the houſe, and that 
for every farthing-worth of hurt he will ſatisfie him two pence, and his ſervant by his 
negligence ſuffers the houſe to be burnt ; this Action will lie, albeit the maſter dwell 
not there; but in his count he mult aver how many farthings it came to, and de- 
mand two pence for every farthing in a groſs ſum, M. Pac. B. R. Coventries 
Cale. 

If an Executor be ſued upon the Aſſumpſit of the Teſtator, the Plaintiff needs not 
to aver that he hath Aſſets, but it muſt come on the other fide to be averted if it be 
not ſo. Coo. 9. 90. 

The Plaintiff declared that the Defendant, in conſideration that the Plaintiff would 
be bound for his ſon, aſſumed to ſave him harmleſs from all ſuch obligations as he at 
the requeſt of his ſon ſhould enter into for him, and ſhewed that he was bound for 
him ſuch a day Cc. to cc, which obligation he was forced to ſatisfie. And this was 


SeT. 22. 


Demand. 


adjudged to be a good pleading, though he did not lay any requeſt or notice, for he Notice. 


was not bound to give notice to the father. M. 9 Fac. B. R. inter Somerſhal & 
Barnaby. 

The Plaintiff declared that I. S. emi(ſes equum at ſuch a price, and the Defendant 
ad tunc & ibidem ratione præmiſſarum did aſſume to pay the money; this was ad- 
judged to be naught, for the ſale did precede the conſideration, Paſch. ꝙ Fac. B. R. 
Farmers Caſe. 

The Plaintiff declared, quod cum the Defendant was in debt to the Plaintiff in 
Twenty pounds for meat, drink and lodging for himſelf and two others, that he did 
ſuch a day aſſume to pay it to him; this is no good conſideration. Cxria, Steedmans 
Caſe. A. Executor of B. declared againſt C. upon a promiſe made to . that C. 
would repay to A. all ſuch ſums of money as he ſhould lay out of his own money 
for cloth bought and delivered to the uſe of C. This is a good Conſideration to raiſe 
an Action, without averring that che cloth did come to his uſe, Trin. g Fac. B. R. 
Mors Cale, A ſued B. and declared that B. was indebted to him Ten pounds for 
Wheat, Agiſtments and Wares had of the Plaintiff, and in conſideration thereof did 
aſſume to pay the ſame to the Plaintiff; it was adjudged good and certain enough. 
But this were not good in an Action of Debt upon the very Contract, ſor that muſt 
be more certain, ob. Rep. pl. 8 But to declare thus, That whereas the Defendant was 
indebted to the Plaintiff Ten pounds, he promiſed to pay it to him, is not ſufficient; 
for it may be for Rents on Leaſes, or Debts on Eſpecialty, for which no Action will 
he upon a new promiſe, Idem. And yet upon the conſideration of forbearance of a 
Debt due for Rent, or on a Bond, this Action will ariſe well enough. Aajudg. 

If the Plaintiff faith that he had a Writ out in ſuch a Term againſt the Defendant 
for Fifty pounds, and the Defendant knowing of it prayed him to go no further on 


that Writ, and he would pay him the Fifty pounds on requeſt ; this is ſufficient wich- 


out ſhewing the cauſe of the debt. Hob Rep pl. 278. 

A. declared againſt B. that he accounted with the Defendant for divers ſums of 
money due to the Plaintiff from the Defendant, and upon the Account the Defends 
ant was found in arrear Ten pounds, and in conſideration thereof did promiſe to pay 
the money at a day; this was adjudged good, notwithſtanding he did not ſhew 
= what the money was due, whecher ſor Wares, money lent, &c. Hob, Rep. 
P#. 16. 

A. declared againſt F. that in conſideration that he had given him time for three 
moneths for a Debt of Ten pounds that he owed him, that he would pay the Ten 

12 pounds 
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pounds aſter verdict; it was adjudged good enough, albeit he did not ſnew for what 
the Debt was Hob. Rep. pl. 3 1. Sir Moyl Finches Caſe. M. 4 fac. B. R. Trin. 
9 Pac. B. R. Deans Caſe. But where it is grounded on an Indebitatus A ſſumpſit, 
in which Caſe the Debt it ſelf is the conſideration of the promiſe, there the Caſe muſt 
be averred; for a general count in an Action upon the Caſe, Quod cum indebitat us 
fait, in ſuch a ſum ſuper ſe aſſumpſit, without ſhewing the cauſe of the Debt, is in- 
ſufficient ; but where there is another conſideration, Contra, as here the Forbear. 
ance, often adjudged, Hob. Rep. pl.32: Co. 10. 77. Fuller and Thorns Caſe, Paſche, 
I 4 fac. B. R. accord. | 

If one declare againſt an Executor, that whereas the Teſtator was in debt to the 
Plaintiff Ten pound, the Executor in corfideration thereof aſſume to pay it without 
ſhewing the cauſe ; this is not good, AA. Fac. B R. Ingrams Cale ; yet ſee the New 
Book of Entries, f.> And yet if in theſe Caſes the Defendant ſhall in pleading aver 
there was no cauſe at firſt. 2zexe. . 

If A in conſideration that B. is indebted to C. Ten pound, aſſume in conſideration 
that if C. will forbear it till Adichaelmas, that if B. pay it not, he will; this is good 
without averment of the firſt cauſe, Hi. 14 fac. B. R. A. declares againſt B. that 
he bought of B. a horſe for Twenty ſhillings, paid in hand, and for Eleven pound 
more to be paid at the death or marriage of A. for which he ſhould become hound 
with ſufficient Surety by their writing Qbligatory, B. in conſideration hereoſ pro- 
miſed to deliver the horſe on requeſt ; avers that he offered to become bound to him, 
but doth not ſet forth in what ſum, nor with what ſurety, nor that he did offer to 
deliver it, being ſealed; and for theſe cauſes after verdict , the Judgment was ſtaid, 
Hob. Rep. pl. 79. 96. 

In an Action of the Caſe upon an Aſſampſit, if the conſideration be Executory, 
then the Declaration muſt have time and place where it was made, and after ic muſt 
be averred in facto, when it was performed accordingly. But if it be by way of Re- 
ciprocal agreement, then he may ſay, That in conſideration he hath promiſed to do 
for the Defendant, the Defendant hath promiſed to do another thing for him; there 
need no ſuch ſetting down of time, &c. and Averment. Brownl. 3. part. 137. 

An Action is maintenable againſt an Executor upon the Aſſumpſit of the Teſtator, 
without Averment of Aſſets above, for Debts by Eſpecialty, Browal. 2. part. 
138. 

If I promiſe for good cauſe to pay Ten pound to 7. S. when he ſhall purchaſe 
White-Acre, he muſt give me notice ere he can ſue, But if it be when a ſtranger 
ſhall purchaſe White- Acre, it ſeems otherwiſe : For this isas much in the knowledge 
of the Promiſor, as the Promiſee, Brownl. 1. part. 9,10, 3. 46. (4 

If one promiſe for good cauſe to ſave me harmleſs from ſuch an Engagement, and 
I be ſued. I am not bound before I fue him, to give him notice of it, nor to alleage 
it in the Count, adjudged, M. 9 Fac. B. R. Somerſbals Caſe. But if be have promiſed 
to deliver goods to me upon requeſt, I muſt make an Actual requeſtere I can ſue for 
the goods, 13 (ar. B. R. But if I deliver goods to redeliver upon requeſt, here it 
ſeems no requeſt is needful. But when the thing promiſed to be done, doch lie as 
much in the knowledge of the Promiſor, as of the Promiſee, as the death or marri- 
age of a ſtranger, there generally no notice need to be given, Cv. 7. 29. 

If I promiſe for good cauſe to pay a man Ten pound, and fay not when ] ſhall 
pay it, no demand in this Caſe is needful to be made. If a promiſe be laid in conſide- 
ration of a marriage to be bad with 7. S. that the Defendant, if the Womans porti- 
on ſhall not amount to Four hundred pound: will make it up ſo much upon requeſt, 
the Plaintiff muſt aver a requeſt in his Declaration: But it ſeems he need not prove 
it upon a Non Aſſumpſit pleaded. Gloceſter Aſſizes, 17 Car: per Baron Henden. 

Tf a Suit be going on to Tryal, and the Defendant in conſideration that the Plain- 
tiff ſhall not go to trial, and give him a note of the charge, promiſe to pay him at 
his firſt coming to Gloceſter : In this Caſe if he ſue, he muſt aver not onely the for- 
bearance of proeeceding, and the giving of the note of charges, but the giving of 
notice of his firſt coming to G loceſter, Hob. Rep. pl.63. | 

If I have Ten quarters of Corn, and 1 ſell one quarter to 7. S. to pay me half a 

year 
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year hence, after the rate as I ſell the reſt, I muſt give him notice how I ſell the reſt, 
or I cannot ſue: And this giving of notice mult be averred in my Action, Hob. Rep. 
71.56. otherwiſe it is of an Award. | 

If I promiſe on good conſideration to pay Ten pound on demand, it ſeems here 
no demand is needful. But if the promiſe be to do a Collateral thing, as if I promiſe 
to pay Ten pound lent to another, if he do not pay it himſelf at Michaeimas upon 
demand; in this Caſe he muſt demand it ere he can ſue for it: Therefore in his De. 
claration he muſt ſer it forth ſo, 12 H. 8. 12. 17 fac. BR. 

If I promiſe money to the marriage of my Daughter or Kinſwoman, in this Caſe 

it ſeems no notice is needſul, ualeſs the promiſe be penal; as if you marry her, and I 
do not pay you 1 wenty pound in three weeks, I will pay you Forty pound: Here 
the Forty pound muſt be demanded: So alſo if I promiſe a Woman, that if ſhe will 
marry with my Son, Iwill give her the one half of my Lands and Goods; in this 
Caſe it ſeems there muſt be notice given before a Suit be begun, 0/4 Book of Entries, 
F. 4. New Book of Entries, f. 2. So alſo if I — man Twenty pound when he 
marrieth any Woman whatſoever ; in this Caſe alſo he muſt give me notice ere he can 
ſue for the money. 

If one be arreſted for my Debt, and he make an Obligation to me for his deliy 
to pay the money at a day to come, but doth not deliver it as his deed, and doth 
promiſe to deliver it upon requeſt ; in this Caſe I muſt make a requeſt. And there- 
fore if I make no requeſt till the day of payment be paſt, I am remedileſs at Law, 
and muſt flie to the Court of Equity, Paſche, 9 Pac. B. R. Baſſets Caſe by two 

udges. | 
The Plaintiff declared, that in conſideration he would die divers Cloths which he 
counted to Sixty, that the Defendant did promiſe to pay him for every Cloth Ten 
ſhillings, and avers he did Dye them all, being Fifty nine Cloths, and that the money 
came to ſo much: So that Fifty nine was put for Sixty, but after verdict adjudged 
pood, Hob. Rep. pl. 1 20. 

The Plaintiff declared, that he had ſold to the Defendant ſo many Oats as accord- 
ing to the rate of Fifteen ſhillings nine pence for every quarter, and ſhallamount to 
Fifty two pound to be delivered at ſuch a time, and that the ſaid Oats after ſuch a 
rate came to Ninety fix quarters and fix buſhels, which the Defendant hath not de- 
livered, &c. Which money the Plaintiff was to pay at a day certain: After verdict 
it was adjudged good, notwithſtanding the miſtake ; for the Ninety ſix quarters of 


What Errors 
in pleading are 
fatal or not. 


Oats after the rate came to Fifty two pound three quarters, Hob. Rep. pl. 114. But 


generally in all ſpecial Actions of the Caſe upon a promiſe, if any ſubſtantial vari- 
ance be between the laying of the Action, and the Evidence, it will be fatal: Where- 
fore it is policy in the Plaintiff in all theſe Caſes, to ſuppole ſeveral promiſes as neer 
the matter as he can frame, that he may be ſure in one of them to hit the very pro- 
miſe it ſelf, or at leaſt the ſubſtance thereof. | 

No Traverſe can be of conſideration executed alone; but a conſideration execu- 
tory may be traverſed alone, Hob. Rep. pl. 128. 

If the Leſſor aſſume to his Leſſee on good conſideration, that he ſhall hold the 
Land without the let of any perſon whatſoever; this ſhall be taken a let by one that 
hath no title, as well as by one that hatha title, and eicher of them will be a breach, 
and give an Action, Dyer 328. Gambles Caſe, M. 7 Face B. R. 

If I promiſe to another, to whom I ow money, to pay him at Michaelmas, in con- 
ſideration that he will give me day till chen, and he arreſt me in the meantime ; this 
doth not take away the Action, otherwiſe it is, if it be in conſideration, that he will 
not ſue till Michaelmas, Goldib. 146. pl.65. 

If my Tenant at Will of my houſe, promiſe upon good cauſe to ſave me harmleſs 
and indemnified from all loſs and harm, by reaſon of his Inhabitation in the ſaid houſe, 
and by the negle& of his ſervant, the houſe is burnt ; this is a breach to give an Acti- 
on, Coventries Caſe. | 

If I promiſe to 7. S. that his goods ſhall come ſafe to Dale, and they be arrefted 
by the way ; this is a breach of the promiſe, and Actionable, Co.6. 47, 

If one for good cauſe promiſe to make a Feoffment of Land by a day, and _ 

the 
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the day he Enfeoff another, or grant a Rent-· charge out of it; this is a breach of the 
promiſe. So if he promiſe me Trees out of a Wood, and before the time he ſell them 
away. So if he promiſe me the delivery of a horſe, and before the day he ſell him to 
another, Dyer. 22. 21 H. 7. 41. Co. 10. 130. Kelw.77. 20 H. 6. 34. F. N. B. 99. K. 
And albeit he make the Feoffment, yet this is no good performance, Old Book.of En- 
tries, f 7. 3 H. 7. 14. Fit ⁊. . B. a 1 

If one promiſe to deliver Wares, and he deliver falſe and ſophiſticated Wares; this 
is a breach of the promiſe. So if he promiſe to make a Surrender of an Eſtate, and he 
make a Surrender that is not good ; this is no performance, but a breach, Dyer. 75. 
23, 24. Hill. 37 Eliz. B. R. Sleighs Caſe. 

If a promiſe be to do one of two things by a day, till the day be paſt;he that made 
the promiſe hath the Election. But after the day, he to whom it is made, hath the E. 
lection, 9 E4.4- 39. Co. 9. 94. 6. ; 

If it be part of the agreement to give a Bond with Sureties, and ſay not what Sure. 
ties, nor in what ſum, the Court muſt judge what Sureties, and what ſum, Hob. Rep. 

J. 79. | 
, If for good cauſe the promiſe be to pay money, and no time ſer, it ſhall be pre- 
ſently ; and if it be to make a Leaſe for years, and no time ſet when it ſhall begin, it 
ſhall begin preſently, Co.10. 77. (0.6. 33- But if one promiſe to deliver me goods, 
or make me a Leaſe, or che like, and no time is ſet; in this Caſe he ſhall have all his 
life time to do it, except I haſten it by requeſt. 

If one promiſe for Ten pound paid him in hand, to build me a houſe ; this is a con- 
ditional promiſe, and the money mult be paid ere the promiſe will have virtue to pto- 
duce an Action, and is not like as where one promiſes to build a houſe, and the 
other doth promiſe Ten pound, there they are reciprocal, and they have equal 
remedy, 

If 2 binde himſelf by promiſe to pay money yearly or quarterly at ſeveral days, 
upon the breach of the promiſe one day, this Action will lie; but an Action of Debt 
will 2 lie upon the Contract till all the days are paſt, 11 H. 6. 18. Broo, 108. Dyer 
113. C. 494. 

Where a promiſe good may become void by matter Ex peſt Fate, ſee Contratt, 
For Plcading, fee Brownl.1. part.14,15,17,18. 8,9. 12. 


Of an Actian upon the Caſe for a Nuſance. 


A Nuſance is where any thing is done by a man upon his own ground, or elſwhere 
to the unlawful hurt and annoyance of another that is his Neighbor, in his 
Free- lands, or otherwiſe. And this is either common, when it is or may be a grievance 
to many, or ſpecial when it is onely or eſpecially a hurt to ſome few, or particular 
when it is or may be a hurt onely to one particular man, Old. N. B. 108, 109; F. N. B 
193. 
A Nuſance may be by ſtopping or annoying a mans Water, Way, Light, or Air, 
by building, diverting, ſtopping, digging, or the like ; for remedy whereof the party 
rieved may have this Action. And therefore if a man ſet up a houſe upon a new 
oundation ſo near to my houſe, that thereby he ſtop up my- Windows, and take a- 
way my light and proſpect, I may have this Action: But if his building be upon an 
old Foundation, and where there was a houſe before, no Action will lie for this, Cu- 
jus eſt ſolum, ejus eſt uſque ad Cœlum, New Bock of Entries, f. 19, 20. Co. 9 55.5. 
10. Haghbs Caſe. So if a man do over-build my houſe, ſo that his Houſe-eves do 
drop upon my houſe, and cauſe it to periſh, or trouble my dwelling, I may have this 
Action, 22 H.6. 14. And yet in Trin. 42 Q. Inter Nichilſon & Bradſhaw, Leſlee for 
years of a Shop, brought an Action againſt one that was Tenant at Will of a Kitchin 
over the Shop, for ſuffering it to decay, and to ſpoil the Wares of his Shop, and 
after a Judgment for the Plaintiff, it was reverſed. See Brownl: 1, part.4- 
The · erecting of a Die-houſe, Pig-ſtye, Houſe of Office, Brew-houſe, or Chimney, 
may be a Nuſance to the Neighborhood ; for which, he that is hurt, may have his 
Action, Paſche, 5 Pac. B. R. 1 
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If I have a building beneath, and another man hath a building above me, and I 
ſuffer une to decay, ſo as to hazard bis, or he ſaffereth his to decay ſo, as to harm 
mine; in this Caſe each af us may have this Action againſt the other, O14 Rook of 
Entries, fi, Kelm 48, If 008 ſet upa Pig · ſtys under my hoaſe, and keep Pigs in it, on 
a Houſe of Office, Lime-kiln, or Brew-houſe, and uſe it ſo near my houſe, that the 
ſmell thereof goth annoy-me, and hazard my bealth, or the ſmoke of the Brew · houſe 
or Lime-kiln deſtroy or hurt my Trees: Intheſe Caſes, and for theſe Weong, | may 
bave this Remedy, Ce 3. 73.101. M. 8 Fac, Adjudged. Aldreds Caſe. The building 
of a Brew-bouſe, or che keeping of a Chandlers, or a Butchers ſhop by my Neighbor, 
in a place inconvenient, to the offence of my Garden or Houſe, may be a Nuſance; 
for which I may have this Action, Trin. 13 Car. B. R. But if ſuch a man do ſet up 
his Trade by me, though this be offenſive co me, yet I cannot have this Action, per 
Cook and Harbertoy Jultices, A. $ Zac. And Paſche, 5 Jac. B. R. If a man have a 
houle very near tine, and be ſuffer it to decay, and fall, and throw down ſame of 
mine; it ſeems I may have this Action for this, Co. upon Lit. f. 36. 

If I havea private way to my houſe or ground, and a man ſtop it or mar it, that I 
cannot have it in all or patt; this is ſuch a wrong, as for which I may have this Action, 
C4: 5. 73. F. N. B. 184. But if the wrong be to the Common High- ways ; this Acti- 
on will nat lie, but it muſt be puniſhed in a Leet, or ſom other Court. And yet if a 
Nyſance be done to a Common High- way, whereby J have more ſpecial loſs then an- 
other ; as if he dig a pit, or lay a block there, and my horſe ſtumble, and I fall and 

have hurt by it; - tor this I may have this Action, Co- ſuper Lit. 56. (0.9. 55. Exod, 
21.33. Paſcbe,s Pac. B. . Penhams Caſe: 27 H.. 26. 5 
No Action of the Cafe will lie for a Nufance to a High - way, that is to be repaired 
by a Pariſh ; for then every Pariſh might have it. But if one man by Preſcription be 
bound to keep, and any man do mar it by any ſpecial Nuſance, he may have this Acti- 
on, March, 136, 137. Is OL 

A man being drunk rode along a High- way, which was One hundred and ſixty foot 

in breadch, — in ſome green parcels of the way there were laid pieces of Timber for 
the uſe of the houſes thereabouts, and the drunken mans horſe ſtumbled at ons of 
theſe, and fell, and hurt bitu, and he brought this Action, and the Defendant preſcribed 
to lay his Timber there: and yet it was adjudged againſt him, as Juſtice Bridgman 
ſaid at the Marches of ales in my hearing: It liech againſt one for ſtopping of my 
way tot aliter, O that I cannot uſe my Common, Paſche, 13 Elis. See Brownl.1.part. 
4, 6. 142. 197. 208. 211. 2. fart. 57. 

If I have a Water- courſe or Conduit belonging to my houſe or ground, and an- 
other man top or mar it by Liming, Tanmog, or the like, in part or in all, I may have 
this Action, New Book of Entries, 18. Cey.73: F.N.R 184. 14 H.8. pl. alt. But if 
the water be a common water, and belong no more to me then to others: In this 
'C aſe I may nat have this Remedy, but ſome other; and yet if in this caſe I have any 
ſpecial prejudice by the thing do ne, it ſeems i may have this Action, as well as in the 
aſe before of a Nuſance upon the Righ-way. + 

If any one ſet up any Houſe of Office, Lime: kiln, Tan-houſe, or lay any filth ſo 

near my dwelling, that it corrupteth the Air, and be dangerous and grievous to me, 
and my Family: I may have this Action, New Hast o Jonah 18,19. 
if the Commoner he auted or diſturbed in the Common, by drowning, or planting 
-Coaneys upot it, or the'like,, ꝗqo that there. is not enough left for him, and he cannot 
take it according as he ought. and hath been uſed to have it, he may have this Action: 
But if it be ſo ſmall a Treſpaſ chat it doth not hurt his Common, but he hath enough 
'belides ; no Action will lie for this, Co. 9. 112, 113. 8. 79. 4 39. Dyer 316. 
If a manchy building, cc. ſtop up my antient Lights of my Houſe, to my preju- 
dice, L may have this Action for my relief, New Bak ef Entries, f. 19. 
If Iban a Mill upon a River, and another wan ſetteth up a. Mill upon the ſame 
River, uherehy I loſe part of my Cuſtom; I cannot have this Action againſt him 
Tor this. And yet if he {et up a Mill where 1 by an ancient cuſtom have the grinding 
af all the Griſt, and gone ought to have u Mill but my (elf ; or, if thereby my 
Water be ſtopt or tutned, chat it doch not come ſo freely as formerly ; ip the e 
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I may perhaps have this Remedy: So if any do break down the Sluces, or throw down 
the Banks that the Water do not come as formerly, Old Book of Entries, f.10. 

If one levy a new Market without authority, Ad nocwmentum of my Antient 
Market, Lmay have this Action, AM. 41, 42 Eliz, Co. B. R. Mayns and the City of 
Londons Cale. | g 

If my Neighbor ſet up a Wood · pile againſt my houſe, upon his own ground, where- 
by my light or proſpect is hurt, I may have this Action, Co. 9. 55. 

If a Schoolmaſter keep School ſo near to my Study, being a Lawyer , that the 
Scholars diſturb my Study, I may not have this Action, Curia, M. 8 7ac. 

So if any man ſet up a Pigeon houſe that doth hurt by his Pigeons in the Neighbor- 
hood, Co. 5. Hill. 39 Elix. Co. B. R. 

Ss if a man plant his own ground with Coneys, and they do Treſpaſs to his Neigh- 
bors,whether it be a free Warren, or not ; there is no Remedy for the rieved, 
but to kill the Coneys upon his own ground, which he may lawfully do, adjudged. 
Hiſt 39 Elix Co. V. R. 

If I have a School, and another Schoolmaſter ſer up a School by me, I cannot 
have an Action for this, 11 H. 6. 64. 47. 22 H. 6. 14, 15. ä 

If the Nuſance be by ſtoppinga Way, Water-courſe, or Conduit, or hurting of a 
Common, and it be wholly ſtopt, or the Common wholly taken away, and he whoſe 
way, Cc. it is, be a Free-holder of the thing to which it doth belong; it is ſaid in 
this Caſe he is to have ſome other Remedy. But if he have onely a Leaſe for years, 
or a Copyhold eſtate of that to which it doth belong, and it be wholly ſtopt or taken 
away, Or he be a Free- holder, and it be ſtopt or let in part onely : In Caſes the 
proper Remedy is by this Action, Co. 5. 73. 101. 9. 113. F. N. B. 184. See more 
in Naſance. 


of an Action upon the Caſe upon a Trover and Converſion. 


What ĩt is. 1 Action is a kinde of Action of the Caſe, which a man hath againſt another, 


In what caſe it 
doth lie, ot 


ſons 


For the nature 


that having gotten any of his Goods, doth refuſe to deliver them upon demand, 
New Terms of the Law. | 
It will lie againſt any man that hath had my Goods, and converted them ; as if my 
horſe have been ſold by twenty men, I may bring this Action againſt either of them: 
And it will lie againſt any one that hath the poſſeſſion of the Goods, though he have 
them by borrowing onely. Experientia, 17 ( ar. per Baron Henden. 
This Action will not he for Wood- growing. M. 20 fac. B. R. Nor for things that 


of the thing · are fers natura; nor for any part of a Free-hold ; as for Lead upon the houſe, while 


For the Caſe, 


it is ſo, bur after it is taken off, if it be converted, it will lie for it ; nor as is generally 
held for money at large; as for Ten pound in money ; bur it will lie for money in a 


Bag or Cheſt, or for ſo many peeces of Gold of Twenty ſhillings a peece, or ſo many 


peeces of Silver in certain: And it will lie for any other Goods animate, as Oxen, 
Horſes, Hens, and the like; or inanimate, as Rings, Carpets, Woods or Trees, cut 
down, and the like: So for things that are fere natura, as Deer, Hawks, and the like, 
after they are reclaimed. * a 
If another man get into his hands any ſuch Goods, living or dead, being my Goods, 
by finding, or otherwiſe, in any Caſe whatſoever, where he hath not a right in pro- 
perty or poſſeſsion to the thing, and he waſte it or convey it away, fell it, or other- 
wiſe convert it to hisownuſe, or keep it from me; I may bave Remedy by this Acti- 
on. And therefore if 1 loſe my Goods, and another man finde them; as if he take 
up my Hawk that is eſcaped, or my Horſe or Beaſt that was ſtraid away; or iß a man 
who is Executor to another, have my Goods that were in the keeping of the Teſta- 
tor, come to him amongſt the Teſtators Goods, or a Felon leave my Goods within 
Mannor, and the Lords Bailiffs ſeize them, not being waved; or if a man ride m 
Horſe to an Inn, and the Inn - keeper keep my Horſe from me: In theſe and all 
like Caſes, Imay-have this Action for my Remedy, 12 E4d.4.8. 12 HS. 3-9, 7 H. 
4: 3. Dyer 306. Co. 3. 25.5. 27. 109+ Old Bock of Entries, fi4. Litt. Bros. Seft. 
274. 198, 382, 405. Fincheſley 181. 186. Brownl.1, part. 44. . 


Cuar. III. A ion of the Caſe. 


If a man that is a Suitor to a woman, give her in the wooing-time gifts, and they 
do not go on, but break off, and ſhe refuſe to redeliver theſe goods, it ſeems he may 
have remedy by this Action for the goods. Womans Lawyer, f. 71. ect. 32. Dame 
Fitz, Caſe, M. 7 Nac. Z. R. ; : 

But this Action will not lie in theſe Caſes following, viz. 1. When he that brings 
the Action hath neither right to, or property in, nor hath had a poſſeſſion in the 
thing ſued for; and if he bring the Action upon a poſſeſſion, he muſt ſhew that he 
was once in the actual poſſeſſion of it. 2. Where the party that hath che goods, hath 
them by delivery with a Truſt ; as where I deliver my goods to a Carrier to carry 
for me, and he doth keep or convey, and diſpoſe them another way. z/ormwalls Caſe, 
A. 9 Jac. But another kind of ARion of the Caſe doth lie in this caſe. 3. Nor 
where the party that hath the goods hath a good property in them by ſale, gift, or 
otherwiſe, as being ſeized for a Hariot,or the like. N.book, of Entries,3 9.41. As IS. 
Broo.4c5-193- Broo, Diſtreſs. 198. 4. Nor where the party that hath the goods, 
hath the lawful poſſeſſion of them ; as where another man doth bring my horſe into 
an Inne, and there refuſeth to pay for his meat, and the Inne-keeper detaineth him 
for his meat, as he lawfully may 00 till he be paid; or where goods are duly ſeized as 
a Waif or Eſtray, or the like. N. book of Entries, f. 10.41, &c. Co. f. 147. Hill. 14 Jac. 
B. R. Adindg. Rabſons Caſe: 2. Nor as it ſeems for a bare finding or receipt of goods, 
and a poſſeition only without any converſion. And therefore if one deliver another 
mans goods to me, and I do not convert them, it ſeems this Action will not lie; . it 
ſeems then that the converſion is traverſable. Dyer 121. Finches ley 186. per Baron 
Henden at Glouceſter- Aſſizes, 17 Car. 

And as to Converſion, theſe things are to be known. 1. To do a lawful act, as 
diſtrain and impound Cattel, is no converſion ; but to work them, is a converſion, 
Brownl. 1 par. 5. 2. To deny the things upon demand. is a converſion ; but without 
Requeſt there can be no converſion, and ſo no action. The Court, Brownl. 1 par. 152. 


p1. 79. 


To maintain and bear up this Action, theſe things are neceſſary to be averred or hat muſt be 
prove d in the Caſe. 1. The Plaintiffs right to the thing. 2. That the Defendant proved or a- 
hath or had it. 3. A demand of the goods, and denial ; for how elſe ſhall a man that verred romake 
finds goods, know the owner, and to whom to deliver them? By Serjeant Turner 8994 this 


at Le nt- Aſſizes at Glouceſter, 23 Car. 4. Some ſay there muſt be a Converſion z 
and in Trin 44 Eliz. in Com B. it was adjudged, that if A. deliver a Chain of gold 
to B. and A. demand it, and B. deny it, and ſay he ſhall not have it till he can recover 
it, that this was no Converſion, But I take it, the contrary is held and practiſed at 


this day; and Baron Henden at Glouc· Aſſizes, 17 Car. ruled it, That a demand and 


a denial is a Converſion ; and whatever is fuch an act for which Treſpaſs will lie, is a 
Converſion to give this Action of the Caſe on a Trover. 5. And theſe things muſt 
be ſer forth in the Declaration; but the time of the Converſion is not needful to be 


ſet forth in the Declaration. M. 37, 38 Fliz. Co. B. Earl of Rntlands Caſe.: 


Golasb.152. pl.79. For pleading in this, See Brownl. 1 part, 8,9, 12, 16, 17. 
Of an Action of the Caſe for a Conſpiracie or Confederacie. 


liciouſly conſpire and labour together falſly and unjuſtly , and without any 
ground at all to indiR another for ſome Treaſon, Felony, or other offence, and after 
he which is ſo indicted is upon that indictment after a lawful Trial purged and ac- 
quitted. In this caſe, and for this wrong, as he may have other remedy, ſo he may 
have remedy by an Action of the Caſe, wherein the Plaintiff ſhall recover damages 
according to his hurt. C. . 56. FNB. 1 I4,115,116. 


If two or more falſly and maliciouſly conſpire to indi& or appeal another of any Where and in 
offence againſt any Law, and after he that is ſo indicted is acquitted, a Writ of Con- whar caſe this 
ſpiracie lies, FNB 114, 115, 116, Co.5.56. And in all Caſes where the practice and Action will le 

for a Conſpi- 
racie, or not, 
and how; 


Procurement is ſuch by one perſon, that if there were more joyned with him, a Writ 
of Conſpiracie would lie, there a general Action of the Caſe will lie. FNF, 116. L. 
K If 


A Conſpiracie ſtrictly taken, is, where two or more perſons do purpoſely and ma- What it is. 


Ation of the (aſe. ur. IIl. 


If one man only falſly and maliciouſly cauſe another to be indicted for Felony, 
Barretry, or the like, who is thereupon acquitted, an Action of the Caſe in the na- 
ture of a Writ of Conſpiracie lieth. This hath been often adjudged ; and in this cafe 
the Plaintiff that brings the Action, muſt be ſure to make it good that it be falſe and 
ma licious ; forthe malice is the ground of the Action: For if upon the I rial it doth 
appear, that either it was forced in a courſe of Juſtice, or there was probabilis canſa 
for the indictment and proſecution, no Action will lie. March. F. 130. 41, 42 Clis. 
Co. B. Sheringtons Caſe. And in this caſe the Plaintiff need not ſay that he was egitim 
mods acquietatus, as he muſt in a Writ of Conſpiracie. P. 3 Pac. B. R. Marſham: Cale. 
And if a man do procure another to be arreſted, brought before Juſtices, examined 
or impriſoned for a Felony, with a plot to vex and diſgrace him albeit he be not in- 
dicted for the Felony, it ſeems for this only he may have this Action of the Caſe, 
C0.9-56,5 7-(0.4.14,15. F.N.B.116,114. And in theſe caſes, and for theſe wrongs, 
it is better to bring this Action of the Caſe, then to bring a Writ of Conſpiracie, 
which is a ſpecial Action in the nature of an Action of the Caſe. For in all Cales 
where a Writ of Conſpiracie lieth, there muſt be theſe things incident to the 
Caſe. 

I. There muſt be two or more in the plot, for this Writ of Conſpiracie will not 
lie againft one, nor againſt a man and his wife ( who are but one in Law ) unleſs the 
Writ be that they ſimu cum others did it. And hence it is, that if this Suit be begun 


| againſt divers, and all but one are diſcharged of it to all intents, as being acquit by 


Verdict, hereby he is diſcharged alſo. F. N. B 114, 116. 18 Ed.. 1. By. Conſpir. 2 l. 
But if the Writ be brought againſt two, and the one of them is attainted, and the 
other doth bar the Plaintiff by a Demur in Law, or one doth appear and plead, and 
his plea is found againſt him; in theſe caſes the other is not diſcharged, but the Plaint- 
iff ſhall recover, though the other be not attainted. And yet in this cafe perhaps he 
may refuſe to anſwer without the other; or if all the Conſpirators bur one be dead, 
there the Writ may be had againſt him alone F. N. B. 116, 115. 40 Ed. 3.19: 
38 E.3.3. 35 H.6.14. 24 H.6.25. N 

2. The party that brings this Action of Conſpiracie muſt be indicted, arraigned, 
and acquitted; for it will not lie for a plot or preparation without an execution: Non 
efficit canatus niſi ſequatur effect. Co 9.56. F. N. B. 114. 

3. The proceeding and proſecution muſt be voluntary. And therefore neither 
this Action, nor an Action of the Caſe in general will lie againſt ſuch men as do pro- 
ſecute by conſtraint or compulſion ; as when men are obliged to it by oath or office, 
as Juſtices of Peace, or Jurors ſworn to preſent ſuch offences, or Witneſſes called to 
teſtifie their knowledg of ſuch things, or one doth come into a Court voluntarily and 
diſcover a Felon ; for all this is juſtifiable: 27 Af. pl. 12 Ed. 4.18. 21 Ed. 3. 17. 
7 H.4.31. 35 H.6.14.'20 H.6.5. F. N. B. 115. J. Broo.Conſpir.4.4. 

4 The proceeding muſt be malicious. And therefore if one man do proſecute an- 
other upon good ground, as when a Felony is done, and there is ſome cauſe of ſu- 
ſpition of that perſon more then another, either by the common fame or otherwiſe; 
as when a man is robbed, and the next Village upon a Hue and Cry doth make pur- 
ſuit, and take a man they ſuſpect, and thereupon the party robbed doth indict that 
man, and he is acquitted; or a Coroner after a murder, fitting ſuper viſum corporis, 
cannot find out the murder, and then enquiring of the firſt finders of the body, they 
preſent that J. S. killed him, and thereupon J. S. is indicted and acquitted ; theſe pro- 
ceedings are not puniſhable by any Action. Broo, Conſpir. 4. Trin. 9 Pac. B. R. 
Wall ver. Hill. 

5. The charge and accuſation muſt be falſe. And therefore if the Conſpiracie be 
ſuppoſed ro indict a man for murder, and upon his arraignment it is found he killed 
the man, but the killing was lawful per infortunium or ſe defendendo, this Writ will not 
lie. Fitz.Conſpir.21. Stamf.lib.3.ch.12. 

6. The party indicted or appealed muſt be /egitimo modo acquittatus, (vis · ) he 
muſt be acquitted upon his Trial by the Petty- Jury, after Indictment found by the 


Grarid-Jury ; or if he bring an Appeal, be Non- ſuit, or the like. And therefore if 
the acijuttal be by a general or particular Pardon, or he is diſcharged by the inſuf- 


ficiencie 
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ficiencie of the Indictment, or the party be indicted, and an I gnoramus be found upon 
the Bill; in all theſe caſes this Writ of Conſpiracie will not lie, 9 EA 4. 12. F. N. B. 
114. ( 0.4.45, And yet the laſt Caſe is doubted of ſome, and the contrary is ſaid to 
be twice adjudged in 41 Flix. B. R. and 20 fac. See 19 R. 2. tit. Brief. gas. 
See Brownl. 1 par 9. ; ] 

lt is a good Plea in Bar to this Action, that there hath been an Accord made be- What matter 
tween the parties, and the ſame is executed, 21 H. 6, 28. So it is a good Plea to ſhall be (aid a 
ſhew, that the Indictment or Acquital was erroneous, albeit the party indicted did Sd _— 
not take advantage of it, Co.9.26. 9 E. 4. 12. So it is a good Plea to ſay, That there is Flow — — 
no ſuch Record as the Plaintiff ſets forth, 9 H: 6. 26. So any of the things before 
may be pleaded, That that which was done, was done by compulſion and ex officio, 
as by Jurors and Witneſſes, or the like, 20 H.6.5. But it is no good Plea to ſay for 
one, that another is dead, hanging the Writ, 18 EA. 4. 1. Nor to ſay, that the Plaintiff 
was guilty of the Felony whereof he is ſo acquitted : Nor to ſay that the Record is, 
that the Plaintiff and divers others are indicted beſides the Plaintiff, 9 E4.4: 23. 


See ( onſpiracie, 
Of an Actien of the Caſe for a Diſceipt. 


Iſceipt is ſaid to be a Writ, either Original, when it is brought againſt a man What ĩt ls. 
for ſome deceit he hath uſed or done; or Judicial, where upon ſome Writ di- 

rected to the Sheriff he doth make a falſe Retorn, and thereby the Defendant doth 

loſe his Land: In both caſes he may have an Action of the Caſe for his relief; and 

in the laſt caſe, the act unduly done will be avoided alſo. New Terms of the Law, 154. 

F. N. F. 95. 

1 — his Attorney in a real Action brought againſt him, and the Attorney What ſhall be 
by agreement ſuffer Judgment to be given, and the Land be loſt, his Client may have — 5 = 
this Action for his remedy. F. N. B. 95. Co. 6.9. Old book of Extries, 2. So if he uſe 7 
any falſhood or deceit whatſoever, ſue me for another, or another appear or plead where this 
for me without warrant, or if my Attorney in a ſuit for or againſt me ſhall do any. Action lieth, 
thing without warrant, and I be hurt thereby, I may have this Action againſt him, T = 
Co.7.1,2. Dyer 361.13 F.N.B.98.k. So if the Attorney for Plaintiff or Defendant — 
do any way do againſt or beſides his office, Idem. 20 H. C. 25. 15 H. y. iq. Old beck of 
Entries, 2. 

If I appoint my Attorney to take an obligation for me in my own name, and he 
take it to himſelt and in his own name, I may have this action againſt hint, 20 H. 6. 

4.25. 3 H. 14. Br. iy. So if it be to buy a Leaſe, and he buy it for himſelf, 3 H. 7. 
14.7. 20 H. 6. 25. 

If my Attorney or Counſellor diſcover my Conveyances or other ſecrets which I 

bave ſhewed to him, to my prejudice, I may have this remedy againſt him, 11 H 6.18. 
Broo-108. Or procure himſelf to be retained for the other ſide, Old book of Entries, , 
F. But if another that is not a Lawyer diſcover my Evidences I have ſhewed to him, 

contra, 11 H.6.18. 

If any miſchief come to me in any ſuit between me and another, by the falſe Retorn againſt a 
of a Sheriff, I may have my remedy by this action, Co ſuper Lit 259. Co.6.9. F. N. B. Sheriff. 
97,98. (09.32. Dyer 353. March Rep. f. 99. pl.169. Bur if a Judgment be had by 
default againſt me, being all that time in priſon, and I be ſummoned according to Law, 

I cannot have this action, Co. ſuper Lit.259. 

If in a ſuit or action, another perſon will come in Court, and pretend he is the In perſonating 
party to the ſuit, and ſo let Judgment be had, or ſome other prejudice be done to the another man. 
party himſelf, he may have this remedy againſt him that doth it. As for example, if 
one purchaſe a Writ out of the Chancery in my name, and upon that Writ a Fine is 
to be paid to the King; or if I have cauſe to bring an aQion, and another bring it in 
my name, and let Judgment go againſt me by Nonſuit, or the like; or if one acknow- 
ledg a Judgment, levy a Fine, ſuffer a Recovery in my name, and all this is done with- 
out my leave or privity z in all theſe caſes this action lieth for remedy, F. N. B. 96, 

97, Ico. 19 H,6.44. F. N. B. So for any other thing a men ſhall do in my _ 
K 2 a 
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and for me in a Court, without my agreement, Iaem. March, Rep. fol. 48. pl.76. 

If a Writ be brought againſt two as Executors, and one of them is no Executor, 
and he that is Executor confeſs the Action, the other that is hurt hereby may have 
Remedy by this Action, F. N. B. 98. 9 E4.4. 15. 

If one acknowledge a Statute, Recognizance, or enter into a Bail in my name, if I 
be hereby damnified, I may have reparations by this Writ, 19 H. 6. 44. F. N. B. 100. 

If any man forge a Deed in my name, and it be given in Evidence, or made uſe of 
againſt me, and 1 receive any hurt by ir, I may have my Remedy by this Action, 
5 Ed.4. 126. 116. F. N. B. 99. K But for a forging onely this Action will not lie 
the ſame. 

If one that is not the true Executor or Adminiſtrator get a Statute made to the 
Teſtator, and come into the Chancery, and ſhew the Teſtament proved, or the Let- 
ters of Adminiftration, and ſo getteth out Writs and bach Execution, the true Exe- 
cutot may have this Writ againtt this counterfeit one. So if he do in the lifetime of 
the Counſee ſuppoſing him to be dead, 2 R. 3. 8; | 

If a man in a Suit will procure a protection for a year, and do not purſue it accord- 
ingly, but remove the ſuit, or do any ſuch act, which by matter Ex poſt facto ſhall 
appear to be but to make delay, the party grieved may have this Action for his relief, 
F. N. B.g7. 20 H.6. 10. Co. 5. 34. So if he get a Writ of Priviledge as a ſervant 
to one of the Clerks in Chancery, when in truth he is not ſo, 11 H. 6. 8. So if the 
Eſſoyner caft an Eſſoyn, and warrant it not at the day, the Demandant that is hereby 
delaid, may have this Remedy, Bro. Diſceit. 40. 

If I enter into a Statute to pay money by a day, and pay it, and after another get 
the Statute and foe it againſt me, I may have this Action againſt him that doth it, 
F. N. B. 100. So if any man ſue me in anothers name without his privity, I may 
ſue him in this Action, Firz. Attion on the Caſe 3. F. V. B. 100. 96, 97. 

If one procure another to ſue and vex me without cauſe, I may have this Remedy 


; againſt the procurer, F. N. B. 98. 116. 


If one counterfeit a Letter in my name, and deliver him to my ſervant, and the 
effe& of it is to perſwade him to deliver the counterfeiter money,and my ſervant doth 
deliver it; in this Caſe I may for my relief have this Action againſt the counterfeiter, 
adjudged. Trin. y Jac. B. R. Tracies Caſe. 

If a Tenant in antient Demeſn levy a Fine of his Land at Common Law, it ſeems 
the Lord may have this Action, Plow.370. F. N. B. 98, 99. 

If one that doth play with me, doth uſe falſe Dice and couzen me of my money 
thereby * may have this action againſt him, Co. 11. 87, F. N. B. 95. New Book of 
Entrees, 8. 

If a man ſell me any living or dead thing, as Cattle, Cloth, or the like, and at the 
time of the ſale he doth warrant it to me good and right, and it be otherwiſe, I may 
have this Action for my Remedy; and this will lie, albeit J have not paid all the money 
for the thing bought, Xe. 89. 9 H. 7. 22. 5 H. y. 41. F. N. B. 94. Old M. J. 
50. And if the ſeller ſay he will warrant it, but doth not ſay to me yet 
this a good warranty, Paſche, 3 Pac. B. R. Curia. Old Book of Entries, 9. 

If one fell me any Land, or make me a Leaſe of that wherein he hath no right, I 
may perhaps have this Action, Gol dib. 123. pl. 8. 

If one ſell me Clothes, and warrant them to be of a certain length, and they be not 
ſo ; I may have remedy by this Action, F. N. B. 98. 11 Ed.4. 2. 

If one fell me a Horſe, and warrant him ſound, wind, and limb, and he hath ſome 
ſecret diſeaſe known to the ſeller, and not viſible to the buyer; as if he be ſhoulder · 
hor, or the like 3 this Action lieth for this, adjudged. Trin. 18 Pac. J. R. 11 Ed.4- 
6: 13 H.4.1, But it is held by ſome it will not lie upon a warranty, when the fault 
is fuchas the ſeller did got know of it, F. N. B. 94. But the Books are general, and 
it ſeems che Law is otherwiſe : So it is ſaid, it will not lie upon the warranty, when 
the fault is apparent that the buyer may diſcern it by one of his five ſenſes: As when 


the ſeller doth warrant the Clothes to be Red, and the buyer having ſeen them and 


they be Blue ; or he doth warrant a Horſe to be ſound, and he bath a ſplint, ſpavy, 
oyl, or is lame, 13 H. 4. 8. 7 H. 4. 14. 5 H. 7. 41. 20 H. 6. 37. 31 H. 6. II. * 
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hen the warranty doth extend to a thing — as that a Horſe ſha carry a man 


— 


thirty miles a day, Fincheſley 188. So when the warranty is made after the thing is Covenant. 


ſold, and is no part of the Contract, and yet ſuch a warranty Ex poſt᷑ facto, if it be by 
Deed, may amount to a Covenant, 5 H. 7. 41. 11 EA.. 6. F. N. B. 98. Paſche, 
3 f. B R, Goldſmiths Cale, 2 

If one fell me corrupt Victual or Wine, as if he mix Wine and Water, or the like, 
without any warranty, I may have this Action againſt him for his Deceit, Nel. 91, 
11 Ed. 4.6. But if one ſell corrupt or falſe and ſophiſticated Wares, it ſeems no 
Action of the Cale will lie upon this ſale without a warranty be made, Dyer 75, 76. 

et ſee Kelw.89. 7 H4.10. 13 H. 4. 2 9 H6.52 11H. 6.22: 19 H. 6. 49. 
5. N. B. 88. So if one ſel! me an Horſe which is unſound, and I know him to be un- 
ſound, without warranty I cannot ſue him for this, F. N. B. 94 31 H. 6. Statham 
attion, Fur. le Caſe, pl. uit. 7 R. 2. Monſtrauce d: ſuue id. So if ons ſell corrupt 
Wine or Victuals, if the buyer or his ſervant taſte it beſore · hand, and like and accept 
it; in this Caſe this Action will not lie, H. 4. 16. 13 H. 2. 

If one be about to ſel} me a Leaſe, and I tell him that 7. S. bid me a hundred pound 
for it, and thereupon he giving credit to my report, is moved to give me one hundred 
pound for it, and 7. S. did never bid me a hundred pound for it; he cannot have this 
Action againſt me for this falſity, for it was his Error to believe it, adjudged. B. R. 
Elis Taylor. Caſe. 

If one fell me Land or Goods that are none of his own to fell, and it is after taken 
away from me; or I be moleſted about it by the right owner, I may be relieved by 
chis Action, Co. 4. 1 8. 42. Af]. 8. Bro, Action of the Caſe, 85. Fitz. 4. 

If one ſell me Land, and agree to make me an Eſtate by a day, and before the day 
he doth make it away , or ſome Eſtate out of it, or charge upon it to another, and 
then doth make the Efate to me, I may have this Action for my relief, 3 H.7, 14. 
F. N. 8.98. 20 H. 6. 34. 2 Hf. 7.11. | 

The Plajntiff declared that he ſued D. The Defendant in an Action of the Caſe for 
words, and upoo not guilty, the Defendant to take away the Plaintiffs credit, gave 
evidence, that he was a common lyer, and fo recorded in the Star-Chamber ; by 
reaſon whereof, the Jury gave very ſmall damage, &-c. It ſeemed to the Court not 
actionable, Brom. I. part. 2. 5 

If one convey his Land to 7. S. to that intent, that 7. S. ſhall convey it to F, D. 
to whom the Feoffor had ſold it, and 7. S. refuſe to convey it to him, and ſell it to 
another: In this Caſe, the firſt owner of the Land may bring this Action againſt 
7 S. for his breach of Truſt, Hug hi, Rep. 6 4. 

As for Deceit in breaking of promiſes, we have ſpoken to it before in an Aion of 
the ¶ aſe upon an Aſſumpſit. See Deceipt. 


Where an Aition of the Caſe will lie for other miſdoings, 
or not doings, or wir. ; 


TD Action of the Caſe lieth for wilful or negligent Miſ-feaſances or Non- 
feaſances in all the Caſes following, (viz.) 

If one ſtop a Dich or River, or ſet up Flood. gates, ſo as to make the Water over- 
fow and drown my ground ad joyning to it, or ſtop or divert a Wacer-courſe runni 
to my Mill or Houſe ; ſo that I cannot have that benefit by ic I was uſed to have; 
may have this Action for my Remedy, Cv. 486. Dyer 248, 320. Ce. 9. 50. F. N. I. 
68, 89, 21 H. 7. 20. F. M. B. 92. But it a man ſtop or divert Water to amend a 
mans Banks or Mills, having by a cuſtom ſuch a liberty and power ; this is juſtifiable, 
and will not bear an Action, 39 H. 6. 3 2. Bro. 77. 


Without 2 
Wartanty. 


If one do procure another falſly and maliciouſly to indite me for any offence, or Iadictment. 


cauſe me to be arrefted, impri , bouad over, or arraigned for an offence, without 
any colour or cauſe of ſuſpition, I may have this Action again him for my relief, 
AL A Pac. B. R. Marſpans Cale, adjudged. Trin- 17 fac. E R. Olivers Cale. Ate 
7 fac. I. E. Gambels Cale : See for this in an Aion of the Caſe for 3 (on/Þiracy. 
Let I have ſeen the report of a Caſe, that this Action will not lie, but here 

party 


»A lion of the Caſe, Cn. III 


party indicted is acquitted upon a Trial, Af. 5 Pac. B. R. Myn verſus Tale 
But the contrary is practiſed every day; and therefore I cannot receive that fy 
Law. a 
If one put ſuch things in the water as do occaſion the drowning of my ſhip, 1 
have this Action againſt him, F. N. B. 92. If my ſheep be paſſing over Severy, ay 
one of the paſſengers force one of them into the water, and all the reſt follow and ut 
drowned, 1 may have this Action; but whether I ſhall have damages for all, or one 
only, the Jury muſt well conſider of it. 
If. one put Cats into my Warren amongſt my Conies, it ſeems I may have thi 
Action againſt him, Old book of Entries, f. 13. Mich. 2 fac. B. R. by tw 
uſtices. ä 
Sell. 28. : If one hinder me of my Execution, as if a Sheriff come to another mans houſe 

Hindring my where the goods of the Defendant are, and the door of the houſe being open, another 

Execution. man, not the owner of the houſe, ſhut the door and keep him out, or the- owner gf 

the houſe or any other man convey away the goods, and ſo prevent the Execution, 

this Action will lie for this, Adjudg. Hil. 20 Fac. B. R. Woods Caſe. New Book of 

Entries, f.13. But if it be his own houſe, or to defend his own goods againſt the Eye. 

cution he may juſtiſie it, Co.5.91. If I have a Judgment againſt an Executor, and be 

do ſecretly ard fraudulently make away his goods to prevent Execution, I may hay 
this Action againſt him, M. 2 Car. B. R. Curia. If an Officer be coming to arreſt; 
man, vr attach his goods at my ſuit, and another man convey away the goods or the 

perſon, ſo that he cannot do the work, I may have this Action againſt him, F. N.]. 

102. 21 H.. 40. 18 £4.3.3. If a man be arreſted at my ſuit, and another man reſcue 

him; ard ſo he get away, in this caſe I may have this remedy and recover the debt i 

—_— from him, Hl. 20 fac. B. R. nullo comradiceme, & 7 Fac. B. R. Hawk 

Caſe: 

Removing a If another mans cattel be on my ground damage feſant, and a ſtranger of hi 

Diſtreſs. own head remove them, ſo as I cannot diſtrain them damage feſant, I may (wi 
ſeems.) have this Action, Finches ley ꝛco. Cv. 5. 91. So if I be coming to diſtrai 
my Tenant for my Rent, and he hearing thereof drive away the cattel and preven 
my diſtreſs, Hil. 20 fac. per 7uſt Haughton. | 

If I have provided wood for a ſpecial purpoſe, as to make Iron, or the like, and: 
ſtra ger take it away, I may have remedy for this Action, New book of Entris, 
30, 37 

Abuſing a If one diſtrain my Kine great with Calf, and by driving they loſe their Calfs, I may 

Diſtreſs. have this Action, F.N.B.86. Brownl. 1 part, 12. 

Burning a If my neighbor, his ſervant or any other that ſhall come into his houſe by his good 

Houſe, will and agreement, ſhall wilfully, or through negligence fire his, and thereby ny 

+ houle, I may have relief by this Action, 2 H.4-18. Exod. 2 2.6. Old book Entries fi 
But if my neighbor without negligence, and againſt his will, and thereby my houſes 
burnt, contra. 2 F. 4 8. See Brownl. 1 part, 197. 

Menacing. If one threaten me, my wife, ſervants or children, that he or ſome other ſhall d 
us ſome hart, and do afrerwards lie in wait to do it, and by this means we be ſo pit 
in fear that we dare not follow our buſineſs, as if my ſervant by this means dare not 
go abroad about his work, or depart away out of my ſervice, and 1 have hereby an 
particular loſs, I may have remedy by this Action. But for a bare threatening, with 
out ſome doing or endeavor, as lying in wait, or the like, no Action will lie, Co 
Kelw.40. 9 H. 7.7. 

Dog killing If another man hath a dog that hath been uſed to kill cattel, and the owner of the 

Cattel. dog hath had notice given him thereof, and this dog happen to kill my cattel, I maj 
have this action againſt the maſter of the dog, Dyer 25. Co. 4. 18. Exod.21. 29, 35 
36 H 6.6. So there muſt be three things in the Caſe to bear up the action. 1, The 
dog muſt be uſed to bite. 2. The owner muſt have notice of it. 3. It muſt be his dot 
when he doth it, Paſc.9 Pac. B. R. Londars Caſe. And it was held by «dog, atk 

t 1 my 


Executor, 


and accordingly he gave direction to a Jury, That if A. have ſuch a dog, aud B 
take him out with A. without his privity, and then he kill my cattel, 
ſuc A. fot this. | : 
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If one remove a meer- ſtone, and I be hurt by it, I may have this Action againſt Removing 
him that did it, Old Bock of Entries, f. 9. bounds. 

If one ſtop Water, and put it out of his old courſe, and by that means it ſurround Naſince. 
my ground to my hurt, I may-have this Action, New Book of Entries, f. 18. 

If one take out an Execution upon a Record inany Court, when he knoweth the Abuſe of 
Record is removed by a Writ of Error into another Court; it ſeems I may have this Iuſtice. 
Action, Trin. 39 Eliz. Co. B.R. Willi verſ. Stroud. 

If one caſt a falſe Protection, the party delaid hereby, may have this Action, Trin. 

19 Pac. B R. 21 Ed. 4: 

If one ſue me in a Court that hath not juriſdiction of my perſon, or ſue me for a Suits in im- 
thing whereof that Court hath not juriſdiction ; for this unjuſt vexation, I may have Proper Courts 
this Remedy: As if one ſue me in the Admiralty or Spiritual Court for a thing not t Counties. 
triable there, or ſue me in the Kings-Marſhalſey, when neither of us are of the Kings 
houſe ; in theſe Caſes this Action lieth : But if one ſue me in an improper or unjuſt 
Action, this Action will not lie for this; for here I ſhall have coſts in the ſame duit 
for my relief, Co.10.76. Stat. 2 H.4, 11. Fitz. Eſteppell. 18. 10 H.6. 13. Trix. 

3 Jac. R. Dame Waterhou/e Cale. And yet if one ſue me for Tithes, where I 

ought not to pay Tithes, which is forbidden by the Statute of 32 Elix. 7. I may not 

have this Action for this, adjudged. Patridge Caſe. But if one take a falſe Oath pale oath. 
againſt me in a proper Court, whether he come in by or without Proces, and I be pre- 

judiced by it, I cannot have this Action againſt him, AZ. 38, 39 Clic. Co. B. R. 
Adjudged. Damports Caſe. M. 18 Pac. B. R. Eyers Caſe. Co.4-14. For it is in an 

ordinary courſe of Juſtice, and an Act of the Court. 

If one ſue me in anothers name, without his privity, though it be upon a juſt cauſe, For Mainte- 
I may have this Action againſt him; and if I have any ſpecial loſs by it, recover nance- 
damages accordingly, March. Rep. f. 48. pl. 76. For this is Maintenance, 

Where one that is not of a Jury, cauſeth himſelf to be ſworn in the name of one 
returned of the Jury, and gives his verdict; either party may have this Action againſt 

him, March. Rep F. 8 1. pl. 132. 

If one hinder the Parſon that he cannot have his Tythe; he may have this Action, 
Co. 2 part. Inſt 650. 

If one indict another, or ſue an appeal againſt another, in another County, then 
that wherein he dwells ; this Action heth againſt him for this wrong, Stat. 8 H. 6. 
ch. 10. 6 H.6. ch.1. Kelw. 21. So if one ſue me in a Forreign County, and there ſe- 
cretly purſue me to an Out- law ry, I having no notice of it; this Action lieth for my 
relief, New Book of Entries, f. 42. : 

If a Prohibition be delivered to a man, to ſtay a Suit he hath againſt me in a Court, 
and he proceed in that Suit notwithſtanding, I may have this Action, F. N. B. 
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If a man have a Judgment, and have levied goods to pay the Debt uponan Exe- 
cution, and the Sheriff return that they are in his hands for deſault of buyers, and 
the Plaintiff knowing hereof, ſues out a new Execution which the Sheriff doth exe- 
cute; no Action will lie againſt the Plaintiff for this, Paſche, 17 Jac. Co. B. R. 
Wazerer verſ. Freeman. So if one be to pay me money at AMichae/mas on a Bonds 
and pay it, and after I ſue the Bond, he cannot bave this Action againſt me, Poſche, 
17 fac. B. R. per Ch. Puſtice. 

If a Guardian be to ſue for an Infant, and do it not as he ſhould, the Infant may 
have remedy by this Action, Dyer 361. Kelw. 135. Broo.11 8. | 

If I be bound to appear in a ( ourt at a day, and before or againſt the day, one 
cauſe me to be arreſted of purpoſe and malice to prevent my appearance, and to cauſe 
a —_— of my Bond; in this Caſe 1 may havethis Action for my relief, 7 H.6. 
45. Fitz, 4} 

If a Leſſee for life do make a Leaſe for years, and this Leſſee for years doth com- Between Lef- 
mir waſte, for which the Leſſee for life is puniſhed ; in this Caſe he ſhall have this © a LS 
Action againſt the Leſſee for years, and recover as much as the Leſſor doth or may Copibolders: 
recover of him, Paſche, 38 Eliz. B. R. Germies Caſe. So if Leſſee for years of a 
houſe, Leaſe it for part of the time, and that time expire, the Leſſee continue in 
poſſeſſion, 
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poſſeſſion, and pull down part of the houſe, the firſt Leſſee may have this Action, 
adjudged, Trin. 6 Car. B. R. If the Leſſee will not ſuffer his Leſſor to come into the 
houſe to ſee if any Waſte be done in it, the Leſſor may have remedy by this Action, 
Hil.20 Pac. B.R.adjadged. See Brownl. 1 part,197,329,370. 

If the Lord cut down the Copiholders trees without his leave, though he leave the 
ſhrouds behind him, yet this Action lieth for the Copiholder againſt the Lord, 
M. 3 Pac. B R. Croſs verſ. Abbot, unleſs the Lord be by cuſtom to have the trees, 
Trin. 17 Pac. per Fuſt. Haughton. 

If a Lord cut down a tree whereof the Tenant is to have the lops, Brown. 1 part, 
197,231, See more in 142, 197, 208. 2 part, 55, 331, 332. So of a Copiholder, 
where the Lord doth cut down all the trees, that he cannot have fireboot, &c. 
Brownl. 1 part, 231. a 

If I deliver to another cloth to keep, and he keep it negligently I may have this 
Action or Detinue againſt him, 2 H. 7. Brownl. 1 part, 15 2. | 

If I be a Baker, and buy Corn of another to deliver me ſuch a day, and he do not 
deliver it, I may have this Action or Debt for it, by 20 H/. Brownl. 1 part, 79. 

If a Tenant at will of a houſe, or his ſervant, or his Leſſee at will, which is his ſer- 
vant, do voluntarily burn the houſe, the firſt Leſſor may have remedy by this action, 
M. 17 Pac. B R. per Ch. puſtice But if he ſuffer the houſe by negligence to be burnt, 
or the trees negligently to be cut down, no action will lie for this, Co 5.13. But in 
the firſt Caſe it ſeems the proper remedy is to be againſt the Tenant at will by a ge- 
ral action of Treſpaſs, and not by this action; for if he burn, pull down the houſe, 
or cut trees, the Will is determined, Dyer 122. 15 E4.4.20. Lit. f. 15. 

If the Leſſor put out the Executors of the Leſſee out of their term, they may 
have this action, Co. 4. 18. F. N. B. 9. 

If I be higdred in all or part of my Common, private way, or private water, Walk 
or Foldage, which time out of mind by preſcriptica or otherwiſe I have good right 
unto, I may have remedy by this action, New book of Entries, f.9, 11, 14. Co. 5. 76. 
13 H. 7. 26. Co, 1 part, Inſt. 56. So if the inhabitants of my Pariſh have by preferi 
ption a watering place, and it be diſturbed, every one of us may have this action, 
Finches Ley, 187. 27 H. 8. 27. See Brownl. 1 part, 197, 231. 

IF one incloſe Land which ſhould lie open in a Manor, in which the Commoners 
have Common, or eat up the Common ſo that the Commoners have not ſufficient, 
every Commoner may have this action againſt the Diſturber, Co. 9. 113, 11, 54. 
F.N.B.145. 21H, 7. 40. 

If I have an Office, and arother diſturb me in it, that I cannot uſe it, this action 
is given me for my relief, 6 Ed 4. 9. Broo. 94, Co. 9. 50. F. N. B. 94. So if one 
hinder me in my Fair or Market, that 1 cannot have the Toll, or diſtrain one to come 
to his Leet that ought to come to my Leet, I may have this action, 01d B. of Entries, 
f. 5. New B. of Entries, fo. 11 H.4.64- 

If I and my anceſtors time out of mind have had an Iſle in a Church for ſeats, and 
funeral of ſuch as die in my houſe, as belonging to my houſe, and the Parſon or any 
other diſturb me, I may have this remedy, New B. of Entries, fg. 

If one grant me to have hay and ſtraw in his houſe for my ewo Kine all the winter 
long during my life, and I be diſturbed of it, it ſeems this Action lieth, Firz.17. 

If a Statute forbid a thing without a penalty, and it be broken, and I have any 
1 loſs by it, it is thought I may have relief by this Action, F. N. B. go: Tris. 
3 Fac. B. R. 

If a Priſoner eſcape by the Gaolers means, either wilfully or negligently, I may 
have remedy againſt the Gaoler ; and if he fe againſt the Gaolers will, and he be 
forced in this Action to make me amends, he may have this Action againſt the Pri- 
ſoner for his counter-remedy, 7 H. 4. 14. Broo.3 4. 

If I deliver Goods to . and he deliver them over to I. S. to my uſe, and J. S. do 
impair them, I may have this remedy againſt J. S. 12 Cd 4.13. Broo.g6. 

If one cancel my Deed, or mar my Goods delivered to him, I may have this Acti- 
on; and I may have this Action for marring my Deed, albeit the Deed be naught, 
Old B. of Entries, f. 7. Broo. 382. M. 9 Jac, B. R. Conſtables Caſe: - 
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If one have my Cattel to keep, and they die by Gods hand, this Action lieth not, 
nor albeit he promiſe to keep them ſafe, per ff. Bridgman. But if one have my 
Cattel to keep, and ſuffer chem to die by his negligence, I may have this remedy, 
2 H... Dyer 12. Co.5.14- . | 

If I pledg my goods for money to another, and at the time of paiment of the money 
I tender the money, and require my pledg, and he will not deliver it, I may have this 
Action againſt him, 014 B. f Entries, f.8, F. N. B. 86. And if they periſh by his de- 
fault. 1 may have this Action; but if they periſh by accident without any default of 
his, I can have no Action for this. D. & St. 129. 

If one that findeth my goods doth loſe them, or ſuffer them to be impaired by his 
default, I may have this Action againſt him. But if they be left in a houſe which by 
charce is burned or falleth, or they be delivered to another to keep who doth run 
away with them, in theſe caſes it ſeems the Finder is not chargeable for them. But if 
one find my goods, and they be afterwards hurt or leſt by caſualty withour any de- 
fault of his; no action will lie for this, D. & St. 3 8.129. 

If one for hire borrow my horſe to ride to London, and he ride him further, or ride 
him out of the way, or for wards and backwards, and forwards again, in and upon the 
right way; in all theſe Caſes I may for this have this action, and eſpecially there 
where the horſe is hurt. So if the borrower ride him exceſſively, ſo as to hurt him. 
So if the borrower put him into an old rotten houſe ready to fall, and the houſe fall 
down and kill him, So if any one borrow or hire my goods to uſe to one purpoſe, 
and he uſe it to another; in all theſe caſes this action is given to me for my relief, 
12 E.4. 8, 13. 21 E.4. 79. D. & St. 129,128, Co.8.146, 2 H.7.11. But if one 
that doth borrow my horſe, by hard riding make him very weary only, ſothat he 
will do no work in a good while after; or if a horſe ſo borrowed die ſuddenly with- 
out any default in the borrower, in doing that for which he was hired ; or if he put 
him in a ſtrange houſe which doth caſually fall and kill him, in all theſe caſes no action 
will lie, D. & St. 128,129. Exod.22.14,15. 40 Edi3.6, If one lend mea horſe for 
| hire for a time, and he take him from me within the time, I may have this action a- 
gainſt him, F. N. B. 86. See Brownl.1 part, 8, 9, 17. 

If I be Executor ta a man, and the goods be in another mans houſe, and I come in 
time convenient to fetch them away, and he do actually diſturb me, ſo that I cannot 
have them, I may have this action againſt him, AMA. 7 Zac B R. 

If one take my beaſts or goods from me, and another take them by ſorce from 
him, I may have this action againſt the ſecond taker, 12 E. 4.12, 

If I be to have Corn [ have ſowed upon another mans Land, and be diſturbed in it, 
I may have this action. Finches Ley 187. | 

If I buy Corn of one, and pay him part of the money, and leave it with him, and 
pray him to keep it till ſuch a time, and he convert it to his own uſe, I may have re- 
medy by this action; and if the Corn were in bags, I may bave alſo a Detinue for it, 
Kelw.77. | 

If I leave my goods with one to keep, or I leave them with him and he take them 
into his cuſtody without any words, and the goods be loft or waſted, I may recover 
the worth of them in this action, albeit he be to have nothing for keeping them: 
But if when he doth receive them, he receive them with a ſpecial caution: and agree- 
ment, that he tell the owner he will not anſwer for them, or he will keepthem as his 
own, or keep them as well as he can; in theſe caſes no action will lie unleſs there be 
an Aſſumpſit, and good conſiaeration for it in the Caſe; Co 4. 83. 5.13.) Exod: 22, 
9, 10, u.  Kelw. 77. 12 F. 4. 15. 2 H. 5. u. Co. ſuper Lit. 89. Old book of 
Entries, 3,9, | | 

If a Gaoler uſe me (being his priſoner ) extreamly, I may have remedy by this 
action, F. N. B. 9 9. "ol A A 
If a Ferrimanundertake to carry any thing for me over the water, and by his de- 
fault it doth take hurt or is ſpoiled in or after the carriage, I may have this remedy 
againſt him, Adjudg. Partridges Caſe. 4} v1] 

If a common ( arrier (although he be but newly a Carrier, or carry but for ſome 
perſons only, ifhe carry for money) take any thing for me to carry, and do hurt or 
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impair it himſelf, or ſuffer it to be hurt by his apparent negligence, as if he over load 
his horſe, and by that means he fall into the water, and fo it is marred; or he drive 
his horſes by night, or out of the way, and is thereby robbed, I may have this Action 
for my relief. And yet a Carrier by a ſpecial agreement in the undertaking of the 


carriage may avoid the Action. If therefore when he takes them to carry, he faith, 


and agreeth that he will not anſwer them if they are loſt, he ſhall not be charged, as 
in caſe where he undertaketh them generally, D. & St. 139. 38. Fitz. 14, 15. 

If my Bailiff that doth keep my Cattel, kill them or cur down my Trees, or my 
Butler break my Hamper, or the like; I may have remedy by this Action againſt 
them, 18 Eq.4. 20. 27. Broo. 9. Or rather by a general Action of Treſpaſs, for by 
this the privity and truſt is determined, Co. 5. 3. If my Plough-man that hath the 
charge of my Plough, drive ſo hard as to kill or harm it, I may have this Action 
againſt him, 7 H.4. 14. Broo. 34. If I put a confiderce in a man, albeit he come to 
my goods by my delivery, yet if he be negligent, I may have this Action As if my 
Shepherd that I do truit with my Sheep, keep them ſo careleſly, that they be drown- 
ed; or turn ſhabby by his neglect, I ſhall have remedy by this Action, 2 H. 7. 1. 
Co. 5.14. If one undertake to do a work for me, as to fer plants, or the like, and do 
it deceitfully, I may have remedy by this Action, Oli Bok of Entries, f.13. 

If a Smith refuſe to ſnooe my horſe, being requeſted, or clie him in his ſhooing of 
him, ſo that I looſe the uſe of him for a time, I may have this Action againſt him, 
14 H. 7. 21. Kelw. 40 F. N B. 94. 

So if a Tailor ſpoil my Garment in the making of it, or a Barber ſhave me with 
an unwholſome Razor, fo that my face is hurt, or cut my face with any Razor, I may 
ſue him in this Action. And ſo for other men that undertake to do work of their 
calling, and do it amiſs, F. N. B. 94. 7 H. G. 5. Old Bookof Entries f. 2. 46 Ed 3 19. 

If an Ino-keeper refuſe to lodg me, or herbage my horſe when he hath room and 
may doit, I may have this Action againſt him, and the Conſtable of ebe Town ma 
(if he will) compel him to receive me, unleſs he can give good reaſons for his refuſal, 
as that his houſe is full, dr 1 have the plague, or the like, 14 H 7. 22. Kein. 5o. 
Dyer 158. 5 Ed.q.2, Paſche, 7 fac. Curia. But it ſeems he may refuſe the horſe 
or goods of any man that will not lie there himſelf, Pſche, 7 Fac. B. A. Walbrocks 
Caſe. If I looſe any thing our of an Inn, or common Hoftry, | may have this Action 
for my relief againſt the Inn keeper or Hoſtler; and this Action will lie, albeit the 
Inn- keeper did at the firſt reſuſe me, and albeit the goods loſt were never delivered to 
the hoſt, or he were never charged with it, and albeit his houſe be full of gueſts, and 
albeit I kept che Key of my Chamber - door my ſelf, and leave open the door my ſelf, 
and albeit I be robbed by my Chamber: fellow, if the Inn keeper placed him with 
me, (6. 8. 32. F. N. B. 95. Dyer 58. But in all Caſes where this Action is main- 
tainable, rheſe things muſt be in the Caſe, 1. The thing muſt be loſt. 2. The perſon 
to be charged muſt be a common Hoſt, he muſt be one that doth receive ſuch, Co. 8. 
32. For if one leave his horſe with one that is no common Inn-holder, and it be loſt, 
he ſhall not anſwer it, Dyer 266. 158. And yet if he have but newly ſet up, he ſhall 
be chargable, _ 3. The party that loſt the goods mutt be a ſtranger or traveller, and 
therefore if-it be a friend or neighbor that hath loſt it, he ſhall not have this Action, 
Co 8. 31. 4. The thing loft muſt be gone out of the Inn, the Houſe, or the Stable; 
and therefore if the owner bid the Hoſtler put his horſe to graſs, and it be loſt there, 
the owner muſt bear it; but if the Hoſt. of his own head, put him out to graſs, and 
he be laſti the Hoſt muſt bear it, Co.8. 32 F. It mutt be loſt by the negligence of 
the Hoftler; or his Servants, as in the Caſes laſt before: If the Hoſt or his man put 
the gueits horſe to graſs, without the privity of the gueſt : If a horſe die in the Stable 


without any default of the Hoſt or his man, they are not chargable, Paſche, 12 Fac. 


Co. B. R. Whitakers Caſe. So if the gueſt be robbed by his own ſervant,or his Cham» * 


. bet-fellow of his on choice, no Action will lie for this, Co. &. 32. It muſt therefore 


appear that the goods came into his hands: · 6. The party that doth loaſe muſt be a 
gueſt to the houſe, at the time of the loſs; for if be be a friend invited to lodg all 


night by the Inn keeper, ha is not chargable for this loſs, Paſche, 7 ac. B. R. Mul- 


brooks Caſe. . I he goods muſt be loſt whileſt * 
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his dead goods with the Inn-holder, and he do not lie there himſelf, and the goods are 
ſtole, the Hoſt ſhall not anſwer them, dew, And yet if it be a horſe or living thing 
which is left, by which the Inn-keeper gets, he muſt anſwer it. But if a man leave 
other goods, as Hats, or the like, and the Hoſt faith he will keep them fafe, and the 
gueſt come not in many days, and theſe be loſt, he ſhall not be charged. But if the 
gueſt go away in the morning, and come at night, (ontra, adjudged. Brownl.1. part. 
254. Ard Inn-holders. i 

If an Officer take Toll of me, where none is due, for my relief herein I may have 
this Action, F. N. B. 94, 

If an Officer of a Court get a priviledge for one, ſuppoſing him to be his ſervant 
who is not ſo, and is ſued by me, and thereby my ſuit is delayed, I may have this Acti- 
on againſt him, 31 E4.4, 22. It is ſaid by ſome, that if a publick Officer whoſe Fee 
is tendred to him or recoverable by Law, do refuſe to execute his Office, that he is li- 
able to this Action. And therefore if a Sergeant at Law, refuſe to give advice to, or 
an Attorney to be retained by me, that I may have this Action againſt hm; other- 
wiſe it is of a Barreſter, for he cannot ſue for his Fee : Of this opinion was Juftice 
Bridgman, 17 ar. If a Sheriff, Bailiff, or any ſuch like Officer do miſdemean himſelf 
in not doing, or neglect, or mildoing his office, the party hurt by this, may have this 
Action, eſpecially, if he give him or tender him his Fees before-uand to do it, as if he 
refuſe a Writ, or have a Writ or Warrant to Arreſt a man, and may do it, and doth ir 
not, the Plaintiff in the Action may have this remedy, Co 9.60.5. 89. P/cw.48. So if the 
Sheriff refuſe to retorn a Writ, or make a falſe retorn of a Writ, the party grieved by 
it may have this Action, 41 Ke, 12. 21 Ed 3. 43. 10 H.7.23. Old Book En. 
tries, f.11. March Rep f.99. pl.169. So if an Officer make a falſe Certificate, he that 
is hurt by it may have this Action, Co. 11. 94. Or if the Sheriff refuſe to receive a 
Wrir againſt one he hath in execution, the Plaintiff may have this Action, 41 4. 
pl- 12. (0.5. 87. So if the Sheriff have a Writ againſt a man at my Suit, and 1 
ſhew him the man, and he do not Arreſt him, I ſhall have this Action, and albeit it 
be on the Sabbath day when I do ſhew him to him, yet he is bound then to Arreſt 
him, Paſche, 18 Pac. B. R. per 3 Puſtices. 

Smith ſued the Sheriff of London for not putting his name to the Return of a Ve- 
wire facias, by which the Judgment was reverſed for Error, and the Plaintiff recover- 
ed damages by this Action, Brownl.1. part. 3. 12. 50. 

If the Sheriff do Out-law a man, and do not proclaim him according to the Sta- 
tute, 10 H. 7. 23. Broo. 122. Or if be retorn a man of a jury that hath a Charter 
of Exemption, and hath given notice thereof to the Sheriff; in theſe Caſes this Acti- 

on lieth, 18 H. 8. 5. If the Sheriff or his Bailiff enter upon any Franchiſe or Liberty 


Officer» 


Py 


to execute Wrics, I may have this Action, but the Arreſt is good, and no falſe impri- Falſe Impri- 


ſonment lieth upon it, F. N. B. 95. 


ſonment. 


If the Sheriff ſuffer a man arreſted upon an Execution to Eſcape, the Plaintiff in Eſcape. 


the firſt Action, may have this Action for his telief, 15 EAA. 32. Co. 4.95. March. 
Rep. f.1. So if the priſoner be reſcued, otherwiſe it is, if it be on a mean Proces. If 
the Sheriff proceed in his Court after the Cauſe is removed into another Courr, this 
Action lieth, F. N B. 99. If the Sheriff or his Bailiff attach goods, and deliver them 
back again, the Plaintiff inthe firſt Suit may have this Action for his remedy, F. N. B. 
92. If an Eſcheater had retorned any other thing then what was found by the Jury, 
9 H.6. 66. Fitz. 6. So if an Ordinary or other Officer doth ſo, the party grieved 
may have this Action in theſe ( aſes. But all this (as ic ſeems) is to be underſtood of 
Miniſterial Acts onely ; for if they refuſe to do, or do amiſs, or do not their duty in 
Judicial Acts ; it is ſaid this Action will not lie, 12 H 6. 3. 2 K. 3. 9,10. 12 H. 6.3. 
And this difference was agreed by the Court, A. 22 Pac. B. R. Sedquere, and ſtudy 
— reaſon of this diverſity. See more of this before in an Action of the Caſe for a 
ceit. 


repair any Bank, Bridge, Gutter, or private way, or the like, and he doth it not, and 

hereby I havea ſpecial prejudice, I may have remedy by this Action, Old Book of En- 

tries, f. 10. Or if one be bound to repair the Sea or Severn Banks, and he neglect - 
L 2 4 


If there be a Charge upon any man by reaſon of his Tenure of Houſe or Land, to Repair. 


— * | 


 Aﬀion of the ( aſe. Cr. III. 


Suit to a 
Court. 


For not re» 
pairing. 


For damage · 
ſeſant. 


For diſccip:. 


For detaining 
writings. 


Se. 31: 
Mounds. 


Againſt a Par- 

ſon for not 
Keeping a 

Bull, 

For not ſayi g 

Divine Ser- 

vice. 


Upon a Rob- 
bery agaiuſt 2 
Hundred. 


and hereby my ground is drowned ; I may have this Action, Trin. 20 Pac. B. R. 
But in this Caſe if the decay be by an extraordinary inundation or accident, no Acti- 
on lieth for this, Co.10. 139. | 

If one that ought to do Suit to my Court, or grinde at Mill, pay Toll in my Fair 
or Market, or to egiſt my Land with his Cattel, doth refuſe to do it; this Action 
lieth for my Remedy, 7 H. 4. 9. 44. 21 H. 7. 16. 22 H. 6. 14. Brownl. 1: part. 
204. 
If a Leſſor do not repair the decays of the houſing, having notice, where he is 
bound to do it, or pay dubſidies, and ſuch things as by Law he ought to do, but 
ſuffer it to fall upon the Leſſee; or he be prejudiced by it; he may have remedy by 
this Action, 21 H.7. 12. 22 H.6.14. 

If one tack Cattel with me till Michaelmas, and the owner ſuffer them to ſtay 
longer, and do not take them away, I may have this Action againſt him for this in- 
jury, 45 Ed.3. 6. 21 H.7. 

If one buy ny Hay in my Meadow, and do not take it away in time, but ſuffer it 
to lie ſo long as to mar the Graſs, I may have this remedy, Fitz. 48. So if I fer 
out the Parſons Tithes duly, and give the Parſon notice of it, and he do not take it 
away out of my houſe or ground in a reaſonable time, but ſuffer it there to my pre- 
judice, I may have this Action for my relief, Stuchlies Caſe, Co. B. R. 45 Ed 3:6. 
A. 20 Fac. Denhams Cale: | 

If I retain a man to purchaſe Land for me, and he do it not, but do his endeavor to 
do it, no Action lieth for it: But if he purchaſe it for himſelf, for this I may have 
this Action, 11 H.6.18. 3 H.7. 14.17. 

If I buy Land, and a ſtranger hath ſome of the Writings that doth concern the 
Land, and the vender and I requeſt the Writings, and he will not deliver them, it is 
thought I may bring this Action, Old Book of Entries, f. 5. 

If one be bound by preſcription to make his Hedg next to my ground, and do it 
not, and thereby other mens Cattel come into my nd, or I am otherwiſe dam 
nified, I may have this Action for my relief againſt him that ſhould make the Hedg, 
Trin. 20 Pac. B. R. And ſo for any ſuch like thing which a man is bound to do, as 
to help Wares out of the Sea with a Crane, or the like, Old Book of Entries, fol.3. 

If the Parſon of the Pariſh be bound by the Cuſtom to keep a common Bull or 
B-ar, and do not, and any of the Pariſhioners have any loſs thereby, he may be 
righted by this Action, adjudged. Trin. 36 Eliz. Yaldings Caſe. Fitz, 5c. 

If one ought to ſay Divine Service in my private Chappel, and do it not; I may 
have this Action, Co. 5. 77. 22 H 6.46. But if ir be to be ſaid to a whole Pariſh, no 
Action will lie for the neglect or omiſſion, Co. 5. 73. 

If I berobbed in my travel, I may recover damages for my loſs of the Hundred 
wherein I am robbed, by an Action in the nature of an Action of Treſpaſs on the 
Caſe, upon the Statutes of 13 Ed. 1. 1,2. 28 Ed. 3. 11. 27 Eliz.13, But forthe 
further opening hereof theſe things are to be known. 

Where ever this Action is maintainable, there muſt be theſe things in the Caſe : 

1. The party robbed, muſt with all the ſpeed he can, give notice thereof to, and 
make Hue and Cry at thenext Village (be ic in the ſame or another Hundred, or 
Countrey) and to ſome of-the Inhabitants dwelling in or near the place where the 
thing is done. And hereinit is moſt ſafe for him to give notice to the Inhabitants on 
that ſide, which way the Theeves do flie, and to give notice to many of the Neigb· 
borhood; and yet ſee Goldib. 56.62. the contrary. 

2. He muſt bring his Action for it within a year after the Robbery done, and yet 
not within forty days after the Robbery done. 

3. He muſt within twenty days next before the Action brought, and Teſt of the 
Original Writ, be examined upon Oath before one of the next Juſtices of Peace of 
the County, in or neer the Hundred, whether he knoweth any of the parties that 
robbed him; and if he doth know any of them, then before the Action brought, 
he muſt be bound by Recognizance before that Juſtice effectually ro proſecute 


them. 
4. The Robbery muſt be done in the day time, for if it be done after the night 
is 
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is come and before the day, no Action will lie for it. And yet ſee Goldsb. 56, pi. 
, G1. 70, 
& The Robbery muſt be on the High · way, for it lieth not for a Robbery upon 
me in my Houſe. 
6. The Felons muſt be fled, for if any of them be apprehended, although it be b 
the party robbed himſelf, the Action fails, but purſute without raking will not ex 


the Hundred. | | 
7. It muſt be n Robbery on the perſon x for if a man have tied his Horſe to a 


Hedg, and be gone aſide to untruſs-a-point, and the while the Thief take away his 


Cloak-bag, ora Carrier be behinde his Horſes, and not near them, and his packs be 
robbed before he come; no Action will lie for this. . | 

And as to this point theſe things are further to be known. | 

1. That if my Servant or Carrier be robbed of my money or goods, I may ſue, 
but the Servant or Carrier muſt be examined upon Oath ; and if he will not beexa- 
mined, I have no remedy ; and in theſe Caſes a man may be a witneſs in his own cauſe, 
— a — make a very clear proof that he or a Carrier had ſo much money, or 
ſuch go | 

* caſe of the Carrier, if he be robbed of my goods, either he ot I may ſue, 
unleſs the caſe be ſuch as he is not anſwerable, as where he doth take the goods updn 
a ſpecial agreement to keep them as his own, &c. 

3. If one of the Robbers be not taken within forty days, it ſeems the Hundred is 


chargable. | | 
4. If it be done between two Hundreds, both the Hundreds and Franchiſes within 
them ſhall be charged with it; 5 


F. If it light upon any perſons in particular, they muſt help by way of contribution 
from the reſt, by the help of the Juſtices of Peace. * 
6. If any default have been in the following of the Hue and Cry by any other 
Hundred, the Hundred charged with the Robbery, may retover half their damage 
again of the Hundred in default, Co. 7. 7. Plow. 128. 27 Blix. 13. Tris. 21 Pac, 
Francis Forſters Cale, Dyer 370. 13 E41. 2. 28 EA. 11. 
7. If the man be robbed of the Maſters money, the Maſter may fue; 
8. Though the party robbed, be negligent to purſue, and refuſe to lend his horſe 
. make Hue and Cry, this will not hinder him of his Action, ſo convenient notice 
given. | 
9. Albeit, the party robbed do not know the Theeves at the time, and take his 
Oath ſo, and after he come to know them, and ſay ſo ; yet this doth not take away 
his Action. 
10. Notice given in the Hundred, five miles from the place where he is robbed, is 
ſufficient. 
f = Notice at one Town, and Hue and Cry at another, is good. March. Rep. 10. 
pl. 28. 
12. All that live in the Hundred at the time of Execution, ſhall be contributary to 
the ſame, 
13. A Servant to, or a Receiver of anothers money, may alſo ſue the Hundred, as 
well as the Maſter, Goldib. 24 pl.3. See Brownl.1. part. 15). 
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CHAP. IV. 


e an Account. 


Selk. 1. — RT is Writ lying where a Bailiff of a Lord, Receiver, Guardj. 
Wat it is. 0. or other hajh received money, or other things of me, ot 
1c 524) 1 of another for me, for which he ought to render an acc 
nd he doth refuſe to do it; by this meam he may be com- 
H pelled to account, and I may recover not only mine own, but 
damages alſo if there be cauſe, Co. ſuper Lit. 17 F. N. B. 116. 
Baliff what. f By Bailiff here we underſtand a Servant that hath the 24 
; — miniſtration or charge of lands, goods or chattels, to ma 

the beſt benefit for. the owner: : , | " 21 
And againſt him this Action doth lie, which he hath, or might have made by hi 

induſtry, his reaſonable charges allowed, Co. ſuper Lit. 171. Co. 4 30. 
Receiyer,what - By Receiver here we.underſiand him that receiveth money or other things to the 
uſe of another to render an account, Co. ſuper Lit. 171. | 
Seck. 2 In this Action the Plaintiff muſt take great care that he charge the Defendant 3. 
How the gc, right: For he muſt be charged (except it be in caſe of the K eepers of the Libertiei 
—— ag as Bailiff, Receivet, or Guardian; for otherwiſe as Apprentice, — Comp. 
Fos theman- roller, Reeve or Hayward, he cannot be charged; and therein he mult be charged 
ner. as be is. For if he beg Bailiff, the Writ muſt charge him as Bailiff ; if a Receiver, the 
Writ muſt ſay ſo; if both, the Writ or Action muſt ſo charge him, ( d. ſuper Lit. 172. 
When the things of which a man doth receive the profits ( whether it be Lands or 
Goods) be incertain, as a Manor, Hundred, or the like, that may be improved, 
there he ſhall be charged as Bailift : But where the things (de it profits of Courts, 
Forfeitures, Iſſues, Fines or Amerciaments ) be certain, there he ſhall be charged a 

Receiver, 9 Eu. 4 40. 0 

If an Heir do ſue his Guardian in Soccage, for the Profits of his Lands taken be- 
fore his age of fourteen years, he muſt charge him as Guardian; but if he ſue him 
for any of the Profits after his age of fourteen years, there he muſt charge him as 
Bailiff ; and if he ſue a ſtranger that doth intermeddle with his Land, he mult charge 
him as Guardian, Lit ſect. 124. F. N. B. 118. 

If I deliver another Wares to ſell, and he ſell them to divers perſons and receive 
the money; in this caſe it ſeems he is to be charged as Bailiff, not as Receiver, 4 H.6, 
27. Broo. Account,18,53. 

For the mat- Where a Bailiff doth make a Deputy, yet the Writ muſt be againſt che Bailiff him. 
ter. ſelf, F. N. B. 119 b. 
The Bailiff ſhall be charged for the Profits which he hath, or might by his 
induſtry and care have reaſonably made and raiſed, his reaſonable charges and ex- 
Sec. 3. pences deducted, (i. ſuper Lit. 172. 
The method In the Suit upon this Writ, if the Defendant cannot avoid it by Plea, Judgment is 
and proceed» firſt given, that the Defendant muſt account; and thereupon Auditors are appointed 
ing in this and aſſigned by the Court to hear and examine the accounts of the party, what he 
Aion. hath received, and what he hath laid out ; and that being done, to preſent it to the 
Court; and thereupon there is another Judgment entred, That the Plaintiff ſhall ' 
recover this money of the Defendant. 

And if the Accomprant be found in arrearages before the Auditors, they may 
award him to priſon till agreement made with the party. And in this account th 
muſt allow him his reaſonable allowances and expences: And if the Auditors refuſe 
ſo to do, or charge him with more then he hath received, then ( for his relief) his 

Ex parte tals, next friend may have a Writ out of the Chancery, called Ex parte tali, which is di- 
what itis. refed to the Sheriff to bring his body into the Exchequer before the Barons there, 
with four Mainpernors, there to account before them at a certain day, and to warn 

the 
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| Land without any fe 
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the Lord to appear at that day; or if the Plaintiff pleaſe he may wave this courſe, 
and bring a new Action of Debt for the arrearages found upon the Account, or he 
may keep him in Priſon upon their Commitment, till he have paid or agreed. But if 
when the Defendant doth firſt appear, he deny he is his Bailiff or Receiver, then this 
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Iſſue muſt firſt he tryed ; and if it be found againſt the Defendant, the Judgment is, 


DP nod computes : and if after that he will not appear, a Scire facias is to be had; and 
if he come not, a Capias ad computandum, and upon that an Exigent. And if the De- 
fendant appear not upomthe firſt Writ. the Plaintiff may have a Capias, and Proceſs Capias ad com- 
of Outlawry, or he may have a Monſtravit, which is an old Writ (now out of uſe) putandum, 
and doth lie where the Bailiff or Receiver hath no Lands whereby to be diftrained, _ RG 
and doth lie hid, then this Writ was granted to take his body, and this was uſed be- hat * 
fore any Proceſs of Outlawry was given in the Caſe; but after the fitſt Judgment, a 
Capias ad comput andum only lieth Stat. 13 E. 1. MWeſt. cap. 1 1. F. N. B. 117. Plow.393. 
Co. 1.40. Stat. 52 H. 3.24. Marlb. c. 23. 

The Ward may have this Writ againſt his Guardian in Soccage, Lit. 124. F. N. B. 
118. The Executor or Adminiſtrator, upon Accounts to be made to the Teſtator, — 1 
Stat. 13 E. I. cap. 23. Dyer 23. Kelw. 13 1. The ſucceeding againſt the preceding Wir — 
Churchwardens, 8 E. 4. 6. Bros. Account 71. But the Parifhioners cannot bring it ; 
againſt the Churchwardens. 

One Merchant may have it againſt another Merchant, where they occupie their 
merchandizes and Trade together, F. N. B. 117. Alſo one Joint-Tenant, or Tenant 
in common, in caſe where he doth make his companion his Bailift of his part, may 
have this Action againſt him: But if one Joint - Tenant, or Tenant of goods in com- 
mon, deliver them to a ſtranger, he alone muſt have the Action, Co. 11. 89. 
F. N33 118. | 

If a — take the profits of my wives Land during marriage, and I die; my Executor. 
Executor, and not my wife, ſhall have this Action for the profits, FV B. 119. 

If I deliver one money to keep till after my death, and then to ditpoſe for my foul, 
my Executor cannot recover it by this Action; for as to this money, he is my 
Executor. 

It lieth (as before) againſt a Guardian, Joint - Tenant, Tenant in common, Mer- Sei. 3. 
chant : But it doth not lie againſt a Joint - Tenant, or Tenant in common, by his com- Againſt whom 


Seck. 4. 


panion unleſs he be made Bailiff for the profits, c. ( ſuper Lit. 272. this Action 
Ic lieth againſt a man or woman Guardian, Bailiff, or Receiver, Co. 11. $9. — 


F. N. B. 119. Joior-Tenant; 

It lie h againſt the husband, for the Receipt of his wife; againſt the wife and huſ- Tenant in 
band, for the Receipt of the wife whilſt ſhe was ſole; but it lieth not againſt a wife Common. 
without her husband, 4 E.4.25. Broo. Account, 68. 8 2. Dyer 202-28. It lieth againſt 2 Of Joan: 
2 Body-Politique, as againſt any man, 19 H. 6. 5. It doth lie againſt a Se: vant that 
hath a command to receive for his Maſter, 19 H.5.5. It lieth againſt the Keeper of 
a Park that bath the charge of the Deer, as Bailiff of his Park; 10 H 7.6, Alſo it lieth 
againlt an Executor or Adminiſtrator, or any other that medleth with the Lands of 
the King in his caſe ; but in the caſe of a common perſon it doth not he againſt an 
Executor or Adminiſtrator, Lit. 28. Co.u. 84. 90. Nor doth this Action lie againſt Executor: 
an Infant as Bail ff or Receiver, Lis. 28. Cv upon it, 172. Nor againſt a Diſſeiſor for 1*/4"t- 
be. profits of the Land, Cou/8g. upon Lit. 72. Nor again a Pariſh-Prieft for 
Offerings, withour ſome agreement, F. N. B: 119. Nor againft a Surveyor, Ap- 

— Comptrollot, Reeve ot Hayward, unleſs he can be charged as Bailiff or 
r. 

The Heir may have this Action againſt his Guardian in Soccage, to compel him to ed. 6. 
render the — of the Land to Em; but he cannot ſue him till he _ — 
years old. And if a ſtranger that is not a Prochein- Amy, enter upon the Lands of yo lieth, 
tuch an Heir before his age of fourteen years, as Guardian to him, in this caſe he may or nor, but 
fue him alſo, and charge him as Guardian in Soccage; and in this caſe it ſeems he ſome other 
may ſue him before be is fourteen years old. But if« firan enter upon an Infants ache: of 
any ch pretence. the Infant is to — an Action of Treſpaſs, Againſt a 
—_ 5 Aion, Lit. ſoft. 124: Co, upon it, 89. F. N. B. 118, Dyer *. Guardian. 

b > 33. I 
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Againſt a Rc- 
ceiver, 


Property, 
Countermand. 


Detinue, 


Sheriff. 


Eledlion. 


Debt. 


If a man will enter upon my Land upon any pretence to my uſe, and take the pro- 
fits of it as ſor me, I may have this Writ, and charge him to account for it. So if 
man will take up my Rents as my Bailiff, being ſo appointed by me, I may have this 
Writ, and charge him to account for them. But if one enter ſo upon my Land before 
I enter into it, and have the poſſeſſion of it, in this caſe it ſeems this Writ will not lie, 
Co. ſuper Lit.89,90. Dyer 277. 

If a Tenant by Elegit of my Land, do make waſte upon the Land, and have re. 
ceived more then his due money, I may call him to an account by this Wrir, 12 fl.. 
30. And if there be two Joint- Tenants, or Tenants in common of Land, and the one 
of them doth make the other his Bailiff of his Moity, and he will not anſwer him the 
profits, he may by this Writ compel him to it, Co, ſuper Lit. 172. F. N. B. 118. 

If I deliver to another Money, Corn or Wares to account for, or to imploy to any 
purpoſe, as to pay over, to beſtow, or the Wares to give to the poor; or on com- 
dition, that it he do ſuch a thing he ſhall have it, otherwiſe that he ſhall redeliver it: 
In all theſe caſes until the thing be done, the property is in me, and I may counter. 
mand it z and if it be not done, and the thing not reſtored to me, I may recover it 
by this Action, Dyer 21.57. Plowden 92. F. N. B. 118. But in the caſe of Money, if 
it be in a bag ſcaled, or box locked, the proper remedy is by Detinue, Broo. Acc. 52. 
If one receive Money of another to my uſe, or to pay over to me, and he do not pay 
it to me, I may have this Action againſt him, and ſo may he that delivered the money 
to him, Dyer 22457. 18 Ed.q-23. a 

If a Sheriff levie money on a Fieri facias for me, and do not pay it to me, ] 
have this Action to recover it, 13 H.7.1. & (wriain Co. Banco. Mareh.f.13.pl.3. 

If I make a Bill under my hand and ſeal, that I received Twenty pounds of 7 S, to 
beſtow on Wares, and I do not beſtow it accordingly, is this caſe whilſt I live he may 
have this Action, or an Action of Debt againſt me at his choice; but after my death, 
he hath no remedy againſt my Executors but by Action of Debt, Dyer 20.21. 

If I deliver to another Goods or Money beyond Sea, to be delivered to me here 
again in England at a certain place, and he deliver it not, I may be relieved by this 


Action, F. N. B. 118.9. 


Executor g. 


Legacy. 


Ele&ton, 


Detinue. 


Prerogative, 


If ode deviſe that his Executors ſhall ſell his Land, and out of the profits thereof 
ſhall give ſuch a ſum to me; in this caſe and ſuch like, where the money is to iſſue 
out of the Land, I may have remedy by this Writ, and I need not ſue for it as for 
Legacie, Dyer 151. & per three Juſtices. | 

If the Mortgagee after the paiment of the money by the Mortgager deliver him 
the money again, the Mortgagee may recover it by this Action, Adjudged, Mich, 

Eliz. 5 
7 If one take upon him to receive my Rents without my agreement, and do 
not pay them to me, I may recover them by this Action, 4 H. 7,6: Bee 
Account 6 th . | | 

If one deliver goods to deliver to me an Infant at my full age, in this caſe when! 
am of age I may recover them of him in this Action, or a Detinue, at my choice, 
Fit . Detinue, 53. | 

If two Joint- Merchants occupie their ſtocks, goods and merchandizes in common, 
to their common profit, one of them may have this Writ againſt the other; but then 
they muſt be both of them named Merchants in the Writ, Co. ſuper Lit. 17 2. And 
a man could not have touched the Kings lands, or medled with his goods, buc he was 
liable to be queſtioned by this Remedy, and to be called to an account in the Exche- 


quer, though not by this Writ, Co. 1 1.91. 


Privity, 


But this action of Account lieth not in theſe following Caſes. 1. Where the party 
to be ſued claimeth the thing to his own uſe. 2. Where there is no privity between 
the parties, neither ex proviſione legis, called Privity in Law, as in the caſe of 4 
Guardian, nor in Deed, by the — of the party ; as when Goods are delivered 
to a ſtranger, and not to my uſe, or to be delivered over to me, there is no agreement 
between the parties: But in the Kings caſe, the Law will fupply a privity. 3. When 
he that delivereth the things, hath taken an Obligation for ſecurity of the things de- 


livered. 4. Where the party that hath the things, hath only a bare overfight of them, 
as 
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25 a Bailiff of a Plough, Shepherd of Sheep, or the like, Cv. 11. 93. Dyer 114. & 20. 
277. Brook, Account 81. 29. Co. upon Lit. 272. - 
If one by wrong enter into my Land, and take the profits thereof, I cannot bring 
this Action againſt him, Co. upon Lit. 172. 
$0 if I be a Parſon, and a ſtranger take away my Tythesafter Severance, I may not 
have this Action againſt him, butſome other for lack of privity : By the better Opi- 
nion, M. 14 Q. Com. B, | 
So if a Term of years be Deviſed to another for life, the Remainder to 7. S. and 
the firſt Deviſee is Executor, and he enter, and make his Executor, and die, and he 
enter and take the profits; in this Caſe 7. S. cannot bring this Action for his relief, 
er 277. 
I a 2 give me goods by his Will, and his Executor will not deliver them, I can- 
not recover them by this Action, Cv. 1 1. 89. 
So neither if Goods of the Teftator be kept from an Executor, he cannot recover 
them by this Action, Co. 11. 89. And if I deliver another any live or dead Goods to 
his own-uſe, or to any ſach purpoſe, it ſeems I may not have this Action; but if he 
keep it, or take it away, I may have an Action of Detinue, and if he harm it, an Acti- Detinue: 
on of the Caſe : But if they be delivered to be ſold, and the moſt be made of them, 
there this Action lieth, Dyer 1 20. 22. 6 Ed.4.1. F. N. B. 118. B. action of the 
If a man deliver Ten pound to Merchandize , no Account doth lie for the Ten Qſe. 
for this is certain; but for the profits thereof, which is uncertain, it doth lie. 
So it doth not lie for the arrears of a Leaſe for years, or at will, becauſe it is certain ; 
for uncertain things lie onely in Account, Brock Account 81. 8 H. 5. 3. 
The Auditors are ſuch as are appointed by the Court to hear, and examine the Auditors, what 
Accounts of a Bailiff or Receiver, that is ſued upon this Writ in the ſame Court; che; are, and 
and theſe are either upon the Statute of Weſt. 2. cap. i 1; and then they are Judges Power. 


of Record, but then there muſt be two at the leaſt ; or one may be an Auditor at the 


Common Law ; and when there is but one, he is ſuch an Auditor, Co. 10. 103. 2 H. 
6. 41. 10 H.6, 24. 

Such as are Auditors within the Statute, may commit the Accountant to priſon if 
he be found in artearages, and do not pay it, but then they muſt do it preſently, and 
cannot do it afrerward ; but if the Lord be arrear to his Bailiff, they cannot commit 
him copriſon ; for he doth remain ſtill at the Common Law; yet if the Lord be 
found in debt to his Bailiff, or one be in debt to his Receiver, they ſhall have their 
Re medy againſt them, or their Execucors after their death, Co. 10. 103. 27 H. 6. 8. 

10 H.6. 24:25. Plow 17. 

A Bailiff ſhall have Allowances upon his Account, but a Receiver ſhall have none. Ses. 5. 

If therefore the Bailiff disburſe any thing for his Maſter belonging to his Office, as Ah ace And 
pay his quit Rent, or the like; or if he be robbed, or ſuffer loſs by other means with- what ſhall be, 
out any default in him, it ſhall be allowed him upon his Account; but if he pay his — — 
Maſters debts, or lay out any thing elſe, not appertaining to bis Otfice ; this will not — 1 
be allowed him, Co. upon Litt. 172. 14 H.. 14. Plow. 14 | 

A Guardian alſo ſhall have an Allowance, as a Bailiff ſhall have, but not a Recei- 
ver ; and therefore he is not bound to Trade with the money received, Brock Ac- 
count 66. 

Some Pleas are in Bar of the Account, and ſome in diſcharge before Auditors; Sec. 8. 
and ſome Pleas will be allowed before Auditors that will not be allowed in Bar of the Pu in A. 
Account, As to the Account, the Defendant may plead, Ne unques ſon Receiver on — 
Bailiff pur Account Render, or that he was ſued for the ſame cauſe, and adjudged to — not. 
Account, and Error brought upon the firſt Judgment in another Court, where it is 
depending, and the like, Dyer 21. Co. 11. 8. 9 Ed. 4. 30. And as to his diſcharge be- 
fore Auditors, be may plead (if he be not a Receiver) he was robbed, or his disburſ. 
ments, or that be hath fully accounted with the Plaintiff himſelf, or the like, (o 4. 

84. 5 Ed4.5. And if anew Action of Debt be brought for the arrearages found 


Fagainſt the Bailiff or Receiver (as it may) the Defendant may plead Nil deber, or 


wage his Law, Co. 6. 53. Stat. 5 H.4. 8. 
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Seck. 9. 
The Judg- 
ments in an 
Account. 


General Rules 
touching Acts. 


Politicalſcapa- 
Natural city. 


Agent and 
Patient. 


Retainer. 


There are two Judgments upon this Writ : The firſt is, Quad cemputet, which is 
interlocutory ; the laſt is, Quod querens recuperet verſus defendentem, ſo much as he 
is found in arrearages, & damna occafione interplacitationts. 

The firſt is to account only, and upon this the Defendant may be:outlawed : And 
then before Outlawry, if he appear and enter into account, and be found in arrear. 
ages, the Plaintiff ſhall have a definitive Judgment for the arrearages ; and after the 
firſt Judgment, no abatement can be for any cauſe, but a Diſcontinuance or Nonſuit 
may be. 

The firſt Judgment is but an Award of the Court, like to a Writ to enquire of Da. 
mages, and not like to a final Judgment, for there the Action is clearly determined, And 
theſe two Judgments depend one upon another : For if Judgment be to Account, and 
the Plaintiff die before he hath accounted, the Executor cannot go on in that ſuir, but 
he muſt begin again; and no Writ of Error will lie upon the firſt, till after the ſecond 
Judgment, Co 11. 40. Broo. Account, 3 9.33. 

For Accomptants to the Lord Protector, ſee Prerogative-Receivers ; and Stat.4. 
H. 6. 2. 7 Ed. 6. 1. 6 H.. 3. 1 R. 3. 14. where it is ſet forth how they may be called to 
— proceeded againſt. See alſo Debt, for the Recovery of the Lord Protector 
Debts. 


— 


CHAP, V. 
Of Ads, and Agent, and Patient. 


Here many join in an Act, and ſome of chem might not lawfully 

do it, it ſhall be ſaid the AR of him only that might lawfully do i., 

and not of the reſt, As if a Patron that doth ſuffer an uſurpation 

by fix moneths, grant an Annuity to I. till he do promote him 

to a Benefice, and after he and the Uſurper preſent him to that 

Benefice, this is the act of the Uſurper in Law, and therefore the 

Annuity is not determined. So if the Diſſeiſee, and the Heir of the Diſſeiſor that is in 

by deſcent, make a Feoffment by one Deed, and give Livery, this ſhall be ſaid the 

Feoffment of the Heir only, and the Confirmation of the Diſſeiſee, Dyer 192. 
Littleton. © 

2. The Law regardeth Deeds and Acts more then Words; and therefore if mens 
deeds and words be repugnant, the Law will operate upon the deeds, and reject the 
words. As if one make a Deed, and deliver it to the party himſelf as an Eſcrow till 
certain Conditions, this ſhall take effe& preſently by the delivery,Ce.3.26. 

3. The Law doth more favor and delight in ſubſtantial Acts, then circumſtantial : 
As in pleading, if one plead a Fine levied by a husband and wife, he need not ſhey 
how the wife was examined, nor before whom ic was acknowledged, nor ſuch like 
circumſtances, Plow. o. 

4. The Law doth not require unneceſſary circumſtances : As that Proceſs ſhou'd 
be ſent out ro command one to appear in Court, that is always preſent in Court, 
2 H.6.1. 

5+ Aman cannot do an Act to himſelf, and be both Agent and Patient, unleſs it be 
a man that bath a double capacity. Therefore a man cannot preſent himſelf to a Be- 
nefice, nor make himſelf an Officer, nor be both Judge, and party to be judged ; nor 
being a Sheriff ſummon or warn himſelf, nor ſue himſelf, But a Dean and Chapter 
in the pokeique capacity, may enfeoff the ſame Dean in bis natural capacity, And a 
man may by way of Retainer do an Act to himſelf; as if he diſſeiſe one of Land out 
of which ke hath a Rent-charge, he may pay himſelf, 13 H. 8. 1, 2. 44 H. 8. 13. 
Dyer 188. 8 H.6.29. Lit.147. - 
2241 6. 
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6: A man ſhall not be ſuffered to do any thing againſt his own AR. 
7. Every mans Act ſhall be expounded moſt ſtrongly againſt him that doth it, 
Plow. 14C- + 
v. When any Act is to be done by agreement between parties, and it is not ex- 
reſſed between them by whom, but it is left doubtfully, it ſhall be done by him that 
ath moſt skill. As if the Condition of an Obligation be, That the Obligee ſhall Condition of 
bring to the Obligors ſhop, being a Tailor, three Yards of Cloth (which ſhall be an Obligation. 
ſhapen ) and the Obligor ſhall make the Obligee a Gown of it; the Obligor, that 
is, the Tailor, muſt ſhape it, 9 E. 4. 4. 
9. All perſonal Acts muſt be done by the perſon himſelf, and cannot be done by 


ar other, 22 E. 4. 34- 


10. The Law favoreth all Acts that are done in the right of another; and there- _ 
fore a man outlawed or excommunicate may ſue as Executor, 21 H 6.30. — 
11. The Law hath much regard to the Original of every Act; therefore it is, Excommuni- 


that a woman Covert, when ſhe hath but the beginning of a title of Dower by mar- cate perſon. 


riage, may bar it by Fine, Co. 10.49. Fine. 
12. The Act of GOD ſhall prejudice no man. Neceſſitas non habet legem, AR of God. 
Neceſſity hath no law. 


13. All che Acts of Law are very equal and juſt. ¶Æ quior eſt diſpoſitio legis quan AR of Law: 
hominis, 2 H.7.5. Dyer 29. F. N B. 34. | 

14. Acts of Law are of more efficacie then the Acts of the party. Fortior eſt 
diſpeſitio legis quam hominis, Co 8.78.185.6.40. The diſpoſition of Law is of more 
force then that of a man, ; 

15. Acts of Law are more efteemed then Acts of men; ard therefore Parceners Frcerers. 
that come to the Land by Act of Law, were enabled by the Common-Law to make . 
partition, but not Joint - Tenants, or Tenants in Common, 49 E. z 15. 

16. The Law favoreth things executed, more then Acts executory. 

17. The execution of all executory things, hath at all times retroſpect to the ori- 
ginal cauſe, and it all maketh but one Act, though it be done at ſeveral times. Cauſa 
& origoeſt materia negotii, Co. 1.9. | 

18. Acts done between perſons, ſhall not prejudice a ſtranger that is not party 
nor privy to ſuch AR. Res inter alios acta nemini nocere debent, (0.6.16 {1.) Things 
among others ought not to prejudice any man; as if a Tenant by an entire ſervice gervices 
aliens part of the Land, the ſervices ſhall be multiplied, 6 Rep. 1. (2.) No Incumbent ; 
ſhall be removed by the Stat. Weſtm.2. by 2. Imp. an Ailile of Darrein- preſentment 
purchaſed within fix moneths, unleſs the Incumbent be aimed in the Wrir, 6 Rep. 5 U. 

(3. If a Leſſee grant a Rent-charge to a ffranger, and after this ſarrenders to his Extinguiſhment 
7 though by the Surrender the {erm be extinct, yet this ſhall not hurt the 
ranger, but chat he ſhall have his Rent, 8 Rep. 4. (4) So if A. havirga Rent- 
charge, acknowledgeth a ecognizance to and afterwards A. releaſeth the Rent 
to the Fore-tenant, yet B may extend this Rent, 2 Rep Lit. 39. (5.) So if A. enfeoff Condition per 
B. upon Condition to be void upon paiment ot one hundred pounds to the heirs of B. Ie. 
B. enfeoff C. and dieth ; then it is agreed between A. and the heir of B. that A. ſhall 
pay but Thirty two pounds, but yet that One hundred pounds ſhall be paid, and all 
that ſhall be repaid except Thirty two pounds, wh er eupon ſuch paiment and re- 
paiment is made, this is no performance of the Condition; for the Eſtate of a 
— perſon ſhall not be diveſted by Covenous paiments between other parties, 
5 Kep. 96. 

19. If A. make a Leaſe to B. ſaying Render Rent generally, this Rent ſhall go Reſervation 
to A. and his heirs ; bur if he ſaith Render Rent to A. this ſhall not go to the heir <xpmnd. 
Dyer 45. So if A. enfeoff B. with Warrantie generally, this Warrant ſhall go to the 
heir of B. But if he ſaith with Warrant to B. this Warrant ſhall not go to the heir 
of B. Dyer 45. 0 

20. Compulſorie Acts are more favored in Law then voluntary Acts; and there- S 
fore if an Adminiſtrator pay Debts, or diſcharge Funerals, this ſhall be good and &x2cutors, 
bind the Executors. In deb: for Boarding, the Defendant may make his Law: But if gavter, 
it be by a Gaoler apainſt a Priſoner, the-Priſoner cannot wage his Law, becaule he is wager of La. 
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»Advowſon, Char. 6 


Sec. 1. 
Aduowſon, or 
Avowſon, What 
it is. 

Patron, what 
he is. 


Parſon, what 
Be te * 
Parſonage, 
whar. 

Vicar, what. 


Next Avoid- 
ance, What. 


Voidance, ha-. 


compellable to find the Priſoner. Acts that men are forced by neceffity and compulſi- 
on to do, are not regarded: And therefore if a man be made, his hand be held and 
forced to kill another, this is no offence, P/ow,19. If a man do an Act per dures, it is 
void and ſhall not bind him, Idem. For, Neceſſity doth yield and give place to the 
Laws of God and man, Mat. 12. Exod.29. 1 King.ch.21, 


Accuſation. 


Fes falſe Accuſations and Surmiſes to vex men unjuſtly by Suits in Courts or other- 
wiſe, theſe things are to be known. 

1. No man is to be condemned without due Trial, Mag. Char. 29. 

2. Nor to be vexed upon any Accuſation, but according to the Law of the Land, 
5 Ed.; 9. 28 Ed. 3. 3. | 

3. None may be moleſted by Impriſonment upon Petition to the King and his 
Council, without Indictment or Preſentment, 37 Cd 3. 18. Stat. 25 Ed. 3. 4. 
Stat. 5. 

4. And any thing thus unduly done, ſhall be void, 1dems. 

5. Thoſe that preferred Accuſations to the King againſt others, and could not 
make them good againſt other men, were to be ſeverely puniſhed, Stat. 37 E4.3.18. 
38 Ed 3.9. 4t Ed 3.9. | 

6. Damages are to be given in Chancery to them againſt whom untrue Suggeſti- 
ons are there made, Stat. 15 H.6.4. 17 R. 2. 6. See Action, Numb, 10. 


CHAP. VI. 
Of an Advowſon. 


Rap N Advowſon is the Reverſion of a Spiritual Living, or the Right 

R that a man hath to him, and his Heirs for ever, to preſent a Clerk 

8, tothe Ordinary for a Parſonage, or a Spiritual Benefice, when it 

becometh void. It is called alſo a Patronage, for he that doth pre- 

ſent the Clerk, is called the Patron; for he by our Law is called a 

Patron, that hath the gift of ſuch a Living or Benefice, or one that 

hath the Advowſon of a Parſonage, Vicarage, Free Chappel, or other Spiritual Pro- 
motion: And this Advowſon is either Incident or Appendant, and fo it doth belong 
to ſome Manor or Land, or Engroſs, when one hath it alone, and not by reaſon of 
any other thing. And he that is preſented to ſuch a Parſonage, is called a Parſon, 
and the _ a Parſonage ; if to a Vicarage, a Vicar, and the Living a Vicarage ; 
and both theſe are the preſent Incumbents of theſe Spiritual Livings. The Vicar is 
one that hath a Spiritual Promotion or Living, called a Vicarage, which was a cer- 
tain portion of a Parſonage, to be allowed to the Miniſter for his maintenance, and 
was brought in when Diſappropriations began to be made; and both theſe Livings 
are ſometimes (but very improperly) called the Chxrch ; and ſo both theſe perſons in 
relation to the Patron, are ſaid to be, and are called his Clerk, And this grew at firſt 
this means, becauſe he that had this gift or power, or his Anceſtors, or thoſe 
whoſe Eſtate he had, did at firſt build the Church, or elſe endowed it with ſome 
part of the Revenues belonging to it, or elſe the Church was ſer upon his ground, 
Plow.495. Dyer 48. Co.1.102. 4.37. 6.39. Litt 119. 120. But it is now of 
that nature as a mans other Inheritarce, for he may give or grant it by Will or Deed, 
in Fee for life or years, as he may do any other thing he hath, Co.5.56. 15 H.7. 8. 
Or he may preſent a Minifter to it for once, and then he may grant the next Avoid- 
ance (that is power to another, to preſent to the Church, when it ſhall next become 
void, Co. upon Litt. 120. And Voidance is the want of an Incumbent on the —_ 
ce, 
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fice, which is in Deed, by Death or Deprivation, or by Law, by taking two Benefices, 
and being uncapable: It is oppoſed to Plenarty. 

And here we are to know before we go further, That ſome of theſe Spiritual Li- 5g. 2. 
vings (as they are called) are changed into another nature, which are thoſe we now . 
call [mpropriat ions or Appropriations; which is faid to be the improper taking of Spi- /mpropriation, 
ritual Benefits by Temporal or Secular men; and is ſaid to be where any Body-cor- t JE 
porate or private, hath the right of a Parſonage or Spiritual Benefice in themſelves, 72 — — 
and power allo to take the profits thereof to their own uſe, appointing onely, and it is, and how 
allowing a Vicar there to ſerve the Cure, And this at firſt was tollerated onely to it began. 
Spiritual perſons, ſuch as were able to adminiſter holy things, and for their help to 
hoſpitality ; and at laſt went further, to what we finde at this day ; and theſe were 
made firſt by the Pope, the King and Ordinary ; and when the Pope was caſt out, by 
the King and Ordinary: And at this time, and by this means, Vicars and Vicarages 
came in; for then a certain portion of the Parſonage was allowed and ſet apart from 
the reſt, to maintain the Vicar, who was to ſerve the Cure, and the Prior, Prioreſſes, 

&ce they had the reſt, See Agreement, Numb 5. Plow. 495. And this might have 

been, and ſo may yet be diſſolved, and again become Propriate; as if it did belong 

to a Corporation, which is now diſſolved ; or the Advowſon be recovered by an an- 

tient Title before the Appropriation ; in theſe Caſes the Appropriation is gone: So 

that, now at this day, we have Lay Parſons and Parſonages (as they are called) and 

ſo aretheſe Impropriators and |mpropriations, which are of the nature of other Lay | 
Inheritances. Thoſe that had theſe at firſt were called Proprietaries, and Spiritual Froprietaries, 
P arſonages and Parſons, both theſe Parſons are called in our Law Incumbents; and | — Ws 
theſe alſo, eſpecially ſuch as have the Church by Impropriation, are called Parſon hat. 
Imparſonee, and are ſaid to be perpetually appropriate, Co. 11. 10. Plow. 49, 6. But Parſon impar- 
we in this place ſhall ſpeak onely of the Spiritual Parſon and Parſonage. As touching ſine, what. 
which theſe things are to be known. 

1. Every Church Living is to be had and obtained by Preſentation, Collation, Dona- 
tion, or Election ; and he that comes into any Parſonage or Vicarage at this day, 
muſt come into it by one of theſe means. And in ſome places there is a Nomination 
alſo (that is) a power that ſome man hath to name a Clerk to the Patron for the Bene 
ice, when it is void; and then he to whom he is named, muſt have preſented him to Nomination, 
the Ordinary; and if he had been lett of this, he might have had his Quare impedit, vat it 1% 
Dyer 327.48. Preſentation is the Patrons gift or commendation of the Clerk elect. Preſentation, 
ed to his Parſonage or Vicarage, by writing tothe Biſhop ; and this gan the Biſhop es 
did uſeto examine andallow, by taking of a Record of his name, which was called 
Aamiſſion ; and thereupon he did give him Inſtitution by theſe words, Iaſtit uo, &c. Admiſſion, 

1 appoint thee to ſuch a Benefice, &c. And then after this, the Archdeacon was wont hit it 13. 

to put the Miniſter into Poſſeſſion, by delivering to him the Ring of the Church — 
door, ringing of the Bells, cc. And until this was done, he was not compleat In- Induchion, what 
cumbeat, Articuli Glers, ch.1;. 14 H.. 28. Dyer 325. (0.5.58. 4.79. But the iris. 

Clerk being thus induRted, and in poſſeſſion ſix moneths, this is a Plenarty, and gives P/*nartie,whar 
ſuch a Title to that Preſentation, that will bar all others ina Quare impedit, 21 Eliz. * *: 

4. 34. Kelw. 88. Co. 4. 79. 7 38. upon Littl. 344 But this is not to be done at 

this day. The Collation to a Benefice, was where the Biſhop himſelf did give a Be- Colation, what 
nefice that was of his own gift, by right of Patronage, or that came to him by Lapſe, it l. 

Stat, 25 Ed.z.6. 1 Ed.q. The Donative is where a Benefice is meerly given and punative, 
collated by the Patron, without any Preſentation to the Ordinary: and with this, the what it is. 
Biſhop had nothing to do, but the Patron might have diſpoſed it at his pleaſure 

and by this way now, moſt Clergy men come into their Livings, Brownl. Rep. 1. part. 

201. 

2. He that hath this Right to preſent to a Benefice, when it doth become void, Sell. 3. 
muſt have preſented within ſix moneths after the Avoidance, or he had loſt his Pre- Lſe, whar it 
ſentment for that turn; and then that Preſentment came to the Biſhop of the Dio- '* 
ceſs, who had ſix moneths time to preſent z and if he did not preſent in this time, it 
was lapſed to the Archbiſhop of that Dioceſs, who had ſix moneths to preſent; and 
if he lapſed that time, then it had come to the King, who might have preſented at 
any 


rt 
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any time, during his life. But for this, ſee Co. 7. 27. 4.117. 6. 22. 30. Plew. 49.8. 
D. & St. 116. Dyer 369. Kelw.49. And the new Ordinance, by which Patrons are 
bound to preſent to the Commiſſioners for Approbation of Miniſters within fix 
moneths after the Voidance, or elſe it will Lapſe to the Lord Protector, Ordiy, 
March. 20. 165 3. But if any diſturbance be, and a Suit begun within ſix monethg, 
and notice hereof in writing lefe with the Commiſſioners ; this will prevent the 
Lapſe. 

4 Ihe Parſon, Patron, and Ordinary, by Common Law, in reference to diverſe 
Acts and Conſiderations of Law, are Relitives ; and they three together might have 
done any thing with the Parſonige or Vicarage ; but now the Law is altered herein, 
for neither the Clerk Incumbent himſelf, nor he wich the Patron and Ordinary, can 
do any thing to conclude, or hurt his Succeſſor, Co.2. 44. 8 E4.4.14. 

If I have ſuch an Advowſon, and the Parſon Incumbent dieth, and another pre. 
ſenteth upon me, or before me, and hindreth me, that I cannot take the Fruit of my 
Quare impedit, Preſentment, I may have a Quare impedit for my relief, See for this F. N. B. Plow, 
what iti'* 84 Co 10. 139. But if my Clerk be preſented, and in poſſeſſion of the Benefice, 

and then he is put out; in this Caſe I muſt be relieved by a Writ called an Aſſiſe of 
Aſſiſe of Dar. Darreine Preſentment, F. N. B. 36. And both theſe are to recover the Preſentment 
—_— 1 for this time onely. For if the Right of the Advowſon be in queſtion, it mutt be re. 
Right of Ad- Covered by a Writ of Right of Advowſon; which is, where one hath an Advowſon 
vowſen, what in Fee, and right to preſent after the death of a Parſon to a Church, and he bring no 
ir is. Quare impedit, nor Darreine Preſentment, but ſufferech a ſtranger to uſurpe (that is) 
2 to preſent ius Clerk, and ſuffer this Clerk to be inſtituted and inducted: In this Cale 
mat us. he muſt have this Writof Right of Advomſon, F. N. B. 34. Co, upon Littl.3 44. 
Jure patronatu If two Clerks had claimed by two or more Patrons, and it was in queſtion who wa 
wharicis. the right Patron, and whoſe ( lerk ſhall be admitted, this Writ in the nature of a 

Commiſſion was granted to enquire thereof. 
Spoliation, If any difference had been between two Parſons or two Incumbents claiming undet 
what it is. one Patron, and the Right of Patronage not in queſtion, this was to be decided in the 
Spiritual Court, and was called Spoliation, FN. B. 36, 37. 


Juris utrum, If the Incumbent alien the Land or any of it, his Succeſſor may have a 7aris trum, 
what it is. F. N B. 50. 
Brief ab eveſgue This was a Judicial Writ that did lie where one had recovered a Preſentation by x 


what it is. Ouare impedit or Aſſiſe of Darrein- preſentment to the Biſhop, to command him to 
Quare non ad- admit his Clerk that had recovered it: And if in this caſe the Biſhop had refuſed, he 
miſit what it is. might have had another Judicial Writ called a Qꝝare non admiſit. 

Sell. 4. t his is a Judicial Writ directed to the Ordinary, and may be ſued out by the 
Ne admits, Plaintiff or Defendant, to command the Ordinary that he do not admit the Clerk of 
wharitls- the other party till the plea be determined, F. N. B. 37. 

— "bar This is a Judicia) Writ againſt the Ordinary for one that ſueth a Ne admittas, and 
* fe is. doth after recover in a Quare impedit, or Aſſiſe de Darrein-preſentment, though it be 
5 after the ſix moneths, F. N. B. 48. . 
Vi laica ſemo- If debate be between two Parſons for a Church, and one of them entreth witha 
venda, greater power of Lay-men and keepeth the other out by force; in this caſe, upon: 
Certificate of the Biſhop to the Lord Chancellor, he might have this Writ to remoxt 
the force, F.N.B. 
Commendam, This is a Benefice which being void is commended to the care of ſome ſufficient 
what iris. Clerk, until it can be otherwiſe provided for of a Paſtor : And of this, he that hathit 
is only to have the cuſtody and profits for the time, and is revocable at pleaſure, 
Union or Con. Where the Churches be ſmall, they have had a way to put two of them topether, 
ſolidation,what which hath been done by this means. 1. The King did give licence to do it, 2. The 
it is. Patrons of the ( hurches having the Fee · ſimple thereof, and of full age, did conſent 
thereunto. 3. The Incumbents of both Churches, and thoſe of ful} age, did conſent 
thereunto. 4. The Ordinary did agree to it. And this was called Union or Conſo- 
lidation. See for this Stat. 37 H. g. ch. 21. 1 E. 6. ch 9. 6 H. 12. 38 H,6.:1, And 
there is a way now for uniting of ſmall Pariſhes and their Churches. See it in the 


Service of Cad. 
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The Iacumbent of a Church might have reſigned or left his Parſonage or Vicarage Refignation, 
to the Ordinary which did admit him; aud thus is called a Reſignation, and is like 4 What it is. 
Surrender, P/ow.4.98. | 

The Incumbent was ſometimes for ſome offence deprived and put out of his Be- Deprivation, 
nefice ; and this was called a Deprivation. See for this, Cv. 11, 98. Stat. 13 Elix. what ic is, 
ch.12. 39 Elis ch.8. 

The Benefice might have been in ſome caſes by the Ordinary ſequeſtred from the Segueſtration, 
Incumbent, and ſo might the profits have been alſo ſequeſtred by him after his death whar ir is. 
for the profit of his ſucceſſor, Stat. 28 H. 8. ch. 1 1. This is ſequeſtrable ſtill in ſome 
caſes; for which ſee Religion, and the New Ordinances. 

The greateſt part of all this Law muft now be gone, the Ordinary being gone, and 
no other — appointed to exerciſe his power, ſave only in the caſe of Probate of 
Wills and granting of Adminiſtrations. | 

Diſappropriation is, where a Parſonage impropriate doth become propriate again, — 
which is a thing may happen many ways. For which ſee PI 497.501. Co. 49. Kü 

Ceſſion is, where the Incumbent takes another Benefice being incompatible. For Ceſſon, what. 
a Church or Benefice preſentative ( as every Parochial Church is ſuppoſed to be) 
might have become void five ways. 1 By Creation, when che Incumbent had been 
made a Riſhop.. 2. By Death. 3. By Reſignation, when the Incumbent in his life- 
time had reſigned his Benefice to the Ordinary, 4. By Deprivation, when the In- 
cumbent is by Judgment of Law deprived. 5: By Ceſſion; and ſome call the firſt 
ſo : But in both theſe caſes the firſt Benefice doth become void. 
Gleebe or Glebe is that portion of Land, Meadow or Paſture, that is belonging to, Gleebe, whar. 
and parcelof ſome Parſonages which have ſuch things beſides their Tythes. 2ee more 
in my Second Part of the Marrow of the Law, fol. g. 


— 


CHAP. VII. 
Of Age-Prier. 


— i where any Action is brought by, or againſt an Infant ; 
BEA No \ there upon motion to the Court or plea, by the Infant in the 
one calc, or other party, or a ſtranger in ſome caſes, or ſome- 


Age-Prier, 


nes by the Court it ſelf ex officio, the Suit ſhall be ſtayed 
l uncil the full age of the Demandant or Tenant, Broo. Age in 
toto. Finch.360. Co 6.5. 


wrong. as if he be a Diſſeiſor; and in ſuch Actions as are fourd upon the Infants own 
wrong, as in a Ceſſavit of his own ceſſing; and in a Per que ſervitia againſt an Infant 
that hath the Tenancie by diſcent ; and in a Formedon brought againſt che heirs of one 
that had an eſtate for the life of another granted to him and his heirs,where he is heir 
by ſpecial occupancie only; and in a Nuper obiit, when he claimeth as heir from the 
ſame Anceſtor; and in a Partitione facienda, where they are both in poſſeſſion z and 
in an Attaint ; and in a Wris of Entry ſur diſſeiſon to the Anceſtor, if it be freſhly 


purſued; 


— 


Tod ge. Prier. Caar,7. 
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Where Age 
ſhall be grant- 
ed, and ſuit 


Where nor. 


Diverſity of 
Ages. 


purſued; and ina Cui in vita, or Sur cui in vita, againſt the Vouchee, being Heir to 
the Husband within age; (a] and in a Writ of Dower, or an Appeal; () and in 
a Writ of Execution ed 


inſt his Lands, upon a] t had againſt his Father: 
In all theſe caſes he — his al e Suit ſta 

for that cauſe. And ſo it is for perſonal actions; an Infant may be ſued for a Treſpaſs, 
and in divers ether caſes, for which ſee Enfant; and the Suit ſhall not ſtay for his Non- 
age, Co.g.85. St. 3. EA 46. Dyer 137. Co, ſup. Lit. 239 Co. 6.4.Dyer 321.9 H.6.6, 
10 H. 45. 9 H.6.46. Weſt. 4. 46. (4) Adj. Eppecas.Tr.4 7. ( Vivecas, M f. C. B. 

In all caſes where it may be preſumed to be in favor to, and for the benefit of the 
Infant; leſt for want of the right and full underftanding of his Caſe, and the truth of 
the matter, he be — of the right deſcended to him, though but a bare Right 
deſcend : As in all real actions Aunceſtrel of the poſſeſſion of his Anceftor ; and in 
all caſes where a bare right in Fee-ſimple deſcendeth from any Anceſtor to an Infant, 
( which right was once in poſſeſſion ) there in any aRion Aunceſtrel brought by the 
Infant, the Tenant without pleading any Plea- may pray the Suit may ſtay, as in a 
Writ of Right, as Heir to his Ancettor, and lay the Eſplees to be taken in his Ance- 
ſtor : So in a Formedon in the Reverter as Heir to the Donor : So if an Infant alien 
within age, and his Heir being an Infant ſue a Dum fuit infra atatem : So if the Heir 
within age bring a Non compos mentis, the Tenant may pray it may ſtay. And in all 
actions Aunceſtrel poſſeſlory, as Coſenage, Beſayl, Ayle, &c. where the Anceſtor 
dies ſeiſed, the Tenant cannot without pleading pray the Suit may ſtay. And in Waſte, 
or © nid puris clamat brought by an Infant, the Tenant plead a Leaſe, without Im- 
peachment del waſte, and offer to attorn ſaving his priviledg , and pray the Suit may 
ſtay, it ſhall ſtay, Co 6.3 985. & ſuper Lit. 64, Glauc. cap. 2. 

In all caſes where it cannot be preſumed to be for the benefit of the Heir within age 
to have the ſuit to ſtay : As where the Anceſtor died ſeiſed, and the Land deſcended 
to the Infant, and he bath entred and took the profits, here the ſuit ſhall not tay, 
And therefore in all real actions poſſeſſory, generally the ſuit ſhall not ſtay for & 
nonage of the Plaintiff or Demandant : As ina Writ of Entry ſur diſſeiſon, of a 
Diſſeiſon made to the Infant himſelf; in a Writ of Right upon a Deforcement to the 
Infant himſelf, of the Land he had by diſcent ; in Eſcheat, Ceſſavit, Droit ſur Diſ- 
claimer, Meſne, in Formedon in Diſcender, unleſs ſomething be pleaded againſt him 
to which he cannot be party to try it within age: In a Writ of Extry ſur Di ſſeiſon to 
the Anceſtor, if freſh ſuit be made to the Anceſtor; and after the Writ brought, the 
Anceſtor died before Trial could be had. See Infant. Co.6.3.9.85. Wem: 1. 46: 

A man hath by Commom Law for ſeveral purpoſes divers Ages afligned to him, 
viz. Twelve years, at which age he may take the Oath of Allegiance inthe Torn or 
Leet. Fourteen years, at which age he may conſent to marriage then, or agree to a 
marriage before; at which age alſo he being an Heir in Soccage may chooſe his 
Guardian, and at this age he is counted to be of diſcretion, Fifteen years, at which 
age the Lord ſhall have aid to make his ſon Knight, Under Twenty one, to be in 
Ward to the Lord by Knights ſervice; under Fourteen, to be in Ward to Guardian 
in Soccage ; at Fourteen, to be out of Ward of the Guardian in Soccage, and then 
he may chooſe his Guardian; at Twenty one, to be ont of Ward of Guardian in 
Chivalry, So alſo bath a woman divers Ages aſtigned to her, viz. Seven years, at 
which age the Lord her Father ſhall have aid of his Tenants to marry his daughter : 
Nine years, at which age a woman may deſerve and have a Dower : Twelve years, 
at which age ſhe may conſent to a marriage then, or agree to a marriage before : 
Until Fourteen to be in Ward, and then to be out of Ward: Fourteen years, at which 
age, if ſhe attained thereunto in the life of her Anceftor, ſhe ſhall be out of Ward: 
Sixteen years, to tender her marriage, if ſhe were under the age of Fourteen at the 
death of her Anceſtor ; and at, or after Sixteen years, ſhe is paſt the Lords tender of 
a husband: At ſeven years of age, not before, ſhe may iſe marriage to a huſ- 
band. See the n Lawyer, f.52. Co. ſuper Lit. 78. 34 Ed.1. Stat. 3. Dyer 162, 
213. C0.7.43. 6. 67. Lit.204. 3 H7.1. 21 H. 7. 31. Lit. ſel. 259 35 H. 6. 40 
But at this day the Law is much changed in ſome of theſe things : For as to Ward- 
ſhips of menand women Heirs, they are quite taken away : a 
conlent 
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conſent to marriage, is ſixteen years, and the age of a Woman is fourteen years; 
and before this time they cannot agree to marriage, Af. Aug. 1653. 

Alſo there be divers ages aſſigned to Men and Women both: As for the commit- 
ing of Felony, any age of diſcretion which isin ſome ſooner, in ſome longer ; and of 
this the Judge ſhall enquire and judge. Seventeen years, at which age they may take 
upon them an Executorſhip, or be an Adminiſtrator. Eighteen years, at which age 
they may make a Teltament, and make Executors for Goods and Chattels, Twenty 
ard one, which is the full age of Male and Female, and then, and not till then, they 
may make all manner of Contracts, alienate their Lands and Goods, and in ſome 
places by ſpecial Cuſtoms ſooner, See Cuſtom, Co. ſuper Littl. 171, Doct. & Sta. 

113. 
5 Two Juſtices of the Peace in the County, or the head Officer and two Burgeſſes 
in Cities, cc, may appoint any woman of the age of twelve years, and under forty 
being unmarried, and our of ſervice, to ſerve and be retained by year, week, or day 
in ſuch ſort, and for ſuch wages as they ſhall think meet; and if ſhe refuſe, they 
may commit her to priſon till ſhe ſhall be bound to ſerve, Star. 5 Eliz. 4. 

It is when one bringeth an Action, and the Tenant or Defendant either for his Counter-plea of 
non-age, or the noa-age of the Plaintiff or Demandant prayeth, that the Suit may Ae. 
ſtay; and thereupon the other replieth, and ſheweth cauſe why it ſhould not ſtay z 
this reply is called a ¶ ounter- plea of the Age, Terms Ley. Comnter-plea, See more 
in Infant and Weſtm. 1. cap. 46. Stat. loc. 2. Weſtm. 2. 10. 


— 


CHAN 
Of Agreement, 


» Greement is the coupling or knitting together of two or more Agreement. 
mindes in any thing already done, or to be done. And Diſ- 
agreement is the contrary to this, when their mindes are not 
united, Plow.6. Terms Ley. 

Agreement or Diſagreement is diverſly diſtinguiſhed. For ſent and Dif 

it is either real (i. that which doth concern Lands; or per- agreement. 
ſonal ) that which doth concern other matters: And theſe 
are alſo either General or Special: And both theſe are alſo 
E xpreſs or Implied; allo Verbal or Actaal; and alſo Exe- 
cated or F xecutory. That which is Executed, is either Precedent, as when goods are 
ſold for money, and the money is paid; or whea the Husbanddoth agree his Wife 
ſhall make a Will, and ſhe doth fo, or elſe it is Subſequent. As when one doth diſſeiſe 
another tomy uſe, and after I agree toit; or the Executor doth aſſent to a Legacy 
given, or the Leſſee agree to the Grant of the Reverfion. That which is E xecatory, 
18 alſo either grounded on certainty, as whenthe Agreement is to pay ten pounds for 
ten buſhels of Barley at Michaelmas ; or ele it is grounded on uncertainty, as where 
Ido agree with another at a price for all his Wood, if 1 like it when I ſee it. Plow. 6, 
Perks. Co. 3. 26. Stat, 25 Ed 3.3. 44 Ed3. 37. 18 Ed.q-15. Stat. 26 H,8.3; 
14 H. 8. 24. 

Agreements of the parties in many caſes will change the courſe of the Law, as 1. The effica- 
the Rule is, Modus & conventio vincunt legem; as though a Leſſee for life or years © — 
be to bave Houſeboot, & c. and be not to cut Timber by Law, yet by agreement he nent and Dig. 
may be abridged of the one, or granted the other: Alſo this will help faults and agreement. 
errors in Proces and proceedings of Law, ?#xta illud, Conſenſus tollit errorem, (i.) 
Conſent taketh away Error. Alſo diſagreement will make a nullity of a thing that 
before had eſſence ; as if a Deed be made to a Feme Covert, and the Husband do 


after diſagree to it, Ca. 4. 62.64. 5. 36. 40. Co.5. 119. , 
N- I 
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2. What act 
ſhall be ſaid to 
be a good A 
greement for 
the benefir or 
prejudice of 
them which a- 
gree. 

Attion on the 
Caſe. 

Aſſent to a De- 
viſe. 


Agreement to 
an Eſtate. 
Deed. 


Set 1. 
Huus ban and 
Wife, 


Hus band and 
Wife, 


Infant, 


What not. 


Deed. 


3- Whea the 
Agreement of 
any perſon is 
requiſite for 
the perfection 
of any thing 
done. 


Tenant in Tail. 


Hus band and 
_ Wife. 


If one promiſe to my Wife, that if I releaſe 7. S. out of Execution, who is at my 
Suit; that if 7. S. do not pay me the money by ſuch a day, he will; and when] 
hear of it, I do enlarge him, this is an actual or implied agreement, on which I may 
ground an Action, 27 H.8. 24. 

If one Deviſe a Term to A. ſor life, the Remainder to B. for all the Term, and 
make ¶¶ his Executor and die: And after A. the Executor comes to B. and intreats 
him to releaſe all his intereſt in the Term to A. and he doth fo, and A. doth accept 
it: This is an actual aſſent to the Deviſe, Co. o. 52. 

If an Eſtate were made in Fee - ſimple or tail to a man and his wife, and he die (i.) 
and he have not diſagreed to it, now this is an agreement in Law, and veſteth the 
Eſtate in her, and if ſhe after his death enter into the Land, and take the profits: 
This is an actual agreement, and good to binde her, though ſhe ſay never a word, or 
do it never ſo ſecretly, Co, 3.26. & 4.4- | 

If there be Lord and Tenant, and the Tenant Enfeoff the Lord and a Stranger, 
and give livery to the ſtranger in the name of both, and after the Lord doth enter 
and take the profits: This is a good agreement in the Lord, Co. 3. 26. 10 Ed. 

10. 

: If Lands be given to the Husband and Wife in tail, and after the Statute of 32 H. 
g. the Husband alien the Land to the uſe of him and his Heirs, and after Deviſe it to 
his Wife for life, and die, and after his life ſhe doth enter, claimirg onely the eſtate 
for life : I his is a good agreement to bar her of taking or claiming any other eſtate, 
But if the agreement had been by word onely, it had been nothing worth, Co. 3. 26. 
Dyer 51. 

* Agreement as an Attorr ment, or the like may be good in the abſence of the 
party for whem it is, C 2. 69. 

If the Husband and Wife ſell the Land of the Wife for money by word, and after 
they two levy a Fine to the Vendee and his Heirs: This will binde the Wife without 
any writing to prove her aſſent or agreement, Co. 2. 57: 

If an Infant a Parcener that hath made diviſion, do aſter at his full age take the 
profits of the part allotted to him: This is a good agreement affirming the divi- 
ſion, but the taking of the profits of a moyety doth not ſo, Co. ſuper Litel. fol. 
171. 

If an Infant under the age of conſent for Marriage endow his Wife ad oſtium Ec- 
cleſie without Deed , and after when he is of age of conſent agree to it, yet this 
agreement will not make the Endowment good, Perk.438. 

If an Eſtate be made in Fee · ſimple, or Fee-tail to a man and bis Wife, and the 
Husband die, and the Wife before het Entry ſay ſne doth agree to her Eſtate, or uſe 
the like words; yet this will not binde her where ſhe doth demand Dower in a Court 
of Record, but that ſhe may there wave it, Co. 3. 26. 

If an Obligation be made to my uſe, and being tendred to me, Irefuſe it, and after 
again I agree to it, and will accept it: Now this agreement after will not make the 
Obligation that was void by my refuſal good again, Co.5.1 19. 

If a Deviſe be made of any Goods or Chattels, the agreement of the Executor is 
neceſſary, and the Legatee cannot take the thing deviſed without the aſſent of the 
Executor, but he will be a Treſpaſſer in ſo doing to the Executor. Vide Teſtament. 
Co. 10. 47. Plew.540. ad 

If a Reverſion be granted of an Eſtate for life or years, or aRent in being ; in 
moſt cafes it is needful the Tenant for life or years, or the Ter-tenant do agree, elſe 
the grant is — — Vide Attornment. Plowa 25. 

If J. S. Diſſeiſe another to my uſe, I am no Diſſeiſor, nor have any Free - hold 
till I agree to the Diſſeiſon, but he is the Tenant till then : And after I have agreed 
to it, I am the Tenant and ſeiſed of the Free-hold, 12 Ed. 4 9: Perk 47. 

If a Tenantin Tail make anexchange and die, and the Land taken in exchange, 
deſcend to his iſſue ; in this Caſe the agreement of the Iſſue is requiſit, for the ex- 
change is not good till then, 14 H.6. 2. 

If a Feme Covert make a Teſtament, the Husband muſt agree to it, elſe it is not 
good, Co.4- 51. | 

If 
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If a Feme Covert be an Executrix, ſhe cannot releaſe any Debt or Duty to the 
Teſtator, without the aſſent of the Husband, Co. 5. 27. | 

If any Eſtate in Poſſeſſion or Remainder, or Reverſion by Deviſe, or a& executed 
for life, in Fee, or otherwiſe be made to me, I mult agree to it, until it be in me, for 
I may refuſe it, Doct. & Stu. 119. 6. 

If a Releaſe, Obligation, or Deed be made to me, and delivered to another to my 
uſe, here there is no need of any agreement to make the Deed good or veſt the 
things in me: But if I diſagree to it, by this I make the Deed void, (Cv. 3. 26. Dyer 
167. Br. 5. (05.119. 

If an Eſtate be made to a Woman Covert, there needs no agreement of the Hus- 
band to veſt the Eſtate in him, 3 H. 7. 9. 

If a Woman hunt a Right or Title of Entry into any Land, and ſhe take a Husband, 
and he enter, here needs no agreement of the Wife to veſt the Freehold in her: So if 


an Infant have a Right or Title of Entry, and a ſtranger enter to his ule, the Eſtate 


is in him without agreement, Perk. 46, 47. 

If the Husband and Wife levy a Fine of the Land of the Wife, and the Husband 
alone declare the uſe ; this will binde the Wife, and her agreement to the limitation 
of the uſes is not needful, Perk. 2.57. 

If a Feoffment be made ro a Woman Covert, her Husband being beyond the Sea, 
and when he returns, being not content with the Feoffment, he will not \ ffer his 
Wife to take the profits, nor to continue the Seiſon, but doth himlelf,and allo cauiech 
her to relinquiſh the occupation : Now hereby he ſhall be diſcharged of damages, 
for the time after his relinquiſhment, if the Feoffor were a Diſſeiſor, Perk, 14. 

If there be Lord and Tenant, and the Tenant by Deed Infeoff the Lord and a 
ſtranger ; and give livery to the ſtranger in the name of both, and after the Lord 
enter; and diftrain for the On This Act doth amount to a diſagreement of 
the Feoffment, and doth diveſt the Frank Tenant out of che Lord, Coo. 3. 26. 
12 Ed.4. 12. 

If Lands be given to the Husband and Wife in Tail, and after the Statute of 32 H. 
g. the Husband Alien to the uſe of him and his Heirs, and then Deviſe the Land to 
his Wife for life; and after his death ſhe enter claiming for life onely: This is a diſ- 
agreement tothe Eſtate Tail, Co. 3.26. Dyer 351. 

If. a Woman Covert have a Joynture made to her after marriage, and after her 
Husbands death, ſhe brings a Writ of Dower for her Thirds: This is a diſagreemear 
to the Joynture Co 4.5. 

If an Infant marry Infra annos Nubiles, and after before any agreement when he 
is of age of conſent, he marry another; this is a good Diſagreement, without any 
words of Diſagreement at all, And it ſeems that Diſagreement, though it be not be- 
fore the Ordinary is good, and they may not marry elſwhere, but the Ordinary may 
ay 4 it, Robinſons Caſe, ('uria- 7 fac. Bro. Gard. 124 Co. ſuper Littl, fel.79. 
4. b. | 

If one Deviſe Land to his Heir in Tail, the Remainder over to a ſtranger, and the 
Heir enter and diſagree to the Deviſe, and ſay he will have it in Fee, ye: lle thail have 


but an Eſtate Jail onely, Plow,545. Perk 569. 

If one . give me Twergy pounds for a parcel of Wood, if, he like it when 
be ſee it, n he ſee it. he do like it ¶ M be cannot afterwards iſagter to it, to 
make void the Contract again, 18 Ed 4. 15. | p 

If Tenant in Precipe agree not in the Countrey: This is not ſufficient to bar the 
Freehold, 12 H. 4. 21. Br. Surrender 28. 11 HF.. 62. 6 Af. p. 2 Kelw. 116. 6, 
8. Rep 61. 6 Encounter. 27 4 p. 27. Br. Surrender 28. 6 p.2. 

If Lands given to a Husband and Wife in Tail, or in Fee, and the Husband di- 
eth, and the Wife doth afterwards diſagree to the Etate by words in the Countrev, 
and faith ſhe will not have it, or the like: This Verbal Wayver in the Country. will 
not deveſt che Franck Tenement out of her, but ſhe may enter when ſhe will after, 
notwithſtanding, unleſs it be in caſe where ſhe will demand Dower of by che Statute, 
27 H.8.10. Ce.3::6, 

If an Eftate were made to a Man and his Wife, and he die, and the Lord ſuppoſing 
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the Husband to die ſole-ſeized, aſſign the Wife her Dower by word; which ſhe ac- 
cepted, yet ſhe hath the free-hold of the whole in her; and this agreement ſhall not 
prejudice her, Co 3. 26. | | 

If a Feoffment were made to four, and Livery is made to three, in the name of the 
reſt, and the fourth when he ſeeth the Deed ſaith, That he will not agree to it, nor 


have any thing in the Land ; yet this Diſagreement will not diveſt the Freehold, for 


his Diſagreement muſt be in a Court of Record. So if a Feoffment be made to the 
Lord, and a ſtranger by the Tenant, and the Lord by word diſagree to it: This is no 
diſagreement to diveſt the Eſtate, Co. 3. 26. 10 Ed 4. 12. 

If an Obligation be made to me, and delivered to my uſe, now if I will avoid it, I 
muſt diſagree to it whenI hear of it. So if a Deed of Gift be made to me of Goods, 
if Iwill avoid it, I muſt diſagree to it; and by this the property will be diveſted : So 
if any Eſtate or an Obligation be made to a Feme Covert, if her Husband will avoid 
it, he muſt diſagree to ir, for it is in him till diſagreement ; So if any Eſtate be made 
to the Husband and Wife, during the Coverture, and ſhe would avoid it after his 
death; ſhe muſt diſagree to it, then, for till then it ſhall be in her, If an Infant be 
married Infra annos nubiles, and he would avoid it after, it muſt be by Diſagreement, 
Co. 3.26, 27. Dyer 167-& 49. Perk.43. Co. 5. ug. H 6.5 9. Broo. C. Co. 6. 2 2. Perk 438. 

If the Husband and Wife levy a Fine of the Land of the Wife, and the Husband a. 
lone declare the uſes, if the Wife will avoid this or alter the limitation, ſhe muſt dif- 
agree to that Declaration, and make her Diſagreement to appear, Co. 2. 57. 

Regularly where a man hath once diſagreed to the party himſelf, unto whom the 
Agreemen: or Dif-greement is to be made; he can never after agree. But if perſons 
married withinage of conſent do afterwards before that age, by word or writing un- 
der their hands, or before their Parents diſagree or marry others; yet after their years 
of conſent, they may agree again, and make the marriage good. But after Diſagree- 
ment at age of conſent, no new Agreement without a new marriage ſhall makeit 
good, 27 H.8. Robinſons Caſe. Cnria,p. 7 Fac. Co. B. (0. ſuper Litt. f.79. 

This is applied to a ſpecial kinde of Agreement, made eithet between Coparceners 
(which may be made without writing) as to preſent to a Benefice by Turn, or the like. 
Bur it cannot be between Tenants in Common without writing, for in a 2. Impedit, 
the Compoſition mult be ſnewed; but if once every one have had his Turn according 
co the Compoſition, then afrer che Compoſition need not be ſhewed : Ocr it maybe 
heretofore between the Parſon, and one of his Pariſh, to be diſcharged of paying 
Tyths for ſomething agreed on, or between the Parſon and Vicar,called ſometimes an 
Indowment, Dyer 29. 19 4. Co. , 38,44,46,47. Co. 6. 6. 

In the Compoſition between the Parſon and Vicar, uſage is much regarded; for 
though the Compoſition be, that the Vicar ſhould have Garba, yet if he have never 
had but Hay, he ſhall have no more now. Smiths C aſe, adjudged. If the ¶ ompoſi- 
tion be, that che Parſon ſhall have all the Tyth-Corn,and the Vicar all other Tythes; 
and one ſow his arable Land with Saffron, the Vicar ſhall have it. Vicar de Faruhams 
Caſe, Tr. I. face Co. B. It is commonly held, That if the Vicar be to have the 
Tyths of all the Crofts in ſuch a place, that yet be ſhall not have the Tyths of the 
Crofts, parcel of the Parſonage; and if he be to have the Tyths of all the Dove 
houſes of the place, yet he ſhall not have the Tyths of the Dove-houſes belonging to 
the Parſonage. If the Vicar by the Endowment, be to have the Tythe Hay of all 
the Meadows in ſuch a place, yet he ſhall not hereby have any more but the Tyths of 
thoſe that were Meadows at the time of the Endowment, and not of thoſe grounds 
that were made Meadow ſince the Endowment. 

By Baron Drabam a difference was taken, where an Endowment is local, as where 


the Vicardoth claim to have all the Tyths in ſuch grounds, and he hath always had 


the Tythe of that place ; and it hath never been ſowed, and he have no Tyths, but 
the ſmall Tyths of the reſt of the Pariſh by the Endowment ; yet if it be new ſow- 
ed, he ſhall have the Tythe of the Corn: But if he be to have the ſmall Tyths gene- 
rally, and he hath always had Tyths in ſuch a place, and it was never ſowed, and 
now it is ſowed to Corn; in this Caſe he ſhall not have the Corn. 8 Car. & Sarww 


eſſiſes. . 
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CHAP. IX 


or 
© Of Aid. 
he 
10 Id is a Subſidy or yielding of help by one to another, unto whom he Aid, what, 
oweth it, and whoſe cafe calleth for it: And ſometimes it is from an 
I " Inferior to a Superior, and ſometimes from a Superior to an Infe- 
Is, rior, and ſometimes from one equal to another, Terms Ley Aid. 
50 Finch. 80. 
id From the Inferior to the Superior. 1. From the Subjects to the. Sec. 1. 
de Supreme Governor, when he hath need, and that Aid is called Subſidy or ¶ uſtom, — oy — = 
Is Cc. (for which, ſee Subſidy.) 2. From the Tenant that holdeth in Soccage to the perior. 
be Lord; and that for two purpoſes, Firſt, To make his Son Knight, which he may do 
t, at fifteen years of age, and then he is to have this Aid. Secondly, To marry bis Eld- 
8. eſt Daughter, which he is to have when ſhe is of the age of ſeven years (to wit) of 
L him that holdeth Lands in occage to the value of Twenty pound per annum, Twenty 
i ſhillings & fic pro rat: Which if the Tenant will not pay, the Supreme Governor 


or other Lord, may at his Election, either diſtrain him for it, ot have a Writ to reco- 
ver it. But Aid annexed to a Tenure in ¶ apite, or in Knights Service, is gone by the 

late Order. Stat 14 Ed 3. 1. Co: ſuper Lit. fol 91. 162. 25 Ed. 3. 11. F. N B. 82. 
Co.11. 44 See Lord and Tenant, Chap. Seft. 

Reaſonable Aid ſhall be Twenty ſhillings for a whole Knights Fee, and as much 
for Twenty pound Land in Soccage, and fo after the Rate more or leſs : If the Fa- 
ther after the Aid levied, die before he marry his Daughter; the Executors of the 
Fathe / ſhall be charged to the Daughter, for ſo much as he received, or his Heir, if 
the Exccutor have not Aſſets. The King alſo was co have this Aid according to this 
proportion by the Statute : But Tenant by Grand Sergeancy, or Petty Sergeanty,or 
Copiholders ſhall not pay this Aid. Weſtm. I. 35. 25 Ed. 21 H 4 32. 

From a <uperior to an Inferior. Firſt, Where the Kings Tenant that held in geg. 2. 
Capite, was impleaded for the Land, or ſomewhat that doth iſſue out of the Land, as From a Supe- 
Reit, C. Or if any City or Burrough that had any Fee-Farm of the King, had #9r to an In: 
been queſtioned for it; or, where the Kings Bailiff, Purveyor, or Collector, had been keriot. 
queſtioned: In theſe Caſes they might have paid, and Had Aid of the King. So 
where the King had warranted Land: For one cannot Vouch, but in that Caſe muſt 
have prayed in Aid of the King ; but in the Kings Caſe, Aid was always to be pray- 
ed before iſſue joyned, Co. 8. 50. 4. 22. F. 109. 1. 48. 9. 16. Stat. 4 Ed. 1. 3. 

Dyer 25. Secondly, Where a Tenant for liſe, years, at will, by Statute, Elegit, or 
Copy, is impleaded for the Land or any Rent, &c. out of it; then he may pray help, 
and Aid of him in Reverſion (which may ſometimes be before 1ſſue joyned, and ſome- 
times after) And then he may come in gratis, if he will, or if he will not, then 
ſhall iſſue forth the Writ called Somons ad auxiliandum, which is to compel him to Somons ad auz- 
come in, and to plead with his Tenant in the defence of the Land: Aud if he come iliandum, what. 
not upon the feeoad \Vrit, then the Tenant muſt go on withqut him; and if he do 
appear, and the Tenant and he do not agree, but differ in their Plea, then the Te- 
nant ſhall be ouſted of his Aid, and the Plea of the Fenant ſhall be taken alone, 
Co. 4. 9,20, B. 50. 10.31. 8.75. 11. 80. C Dyer 255. Thirdly, Where 
| a Bailiff or Servam js queſtioned for what he did in his Mafters ſervice j he may pray; 
| and hifi have Aid of. his Maſter, 14 H. 7.6. 44,Ed.3-11: 
| From ane equal to another: As if one afcer-PIrgition made, be impleaded, and poryeen E- 
. loſe {ll or part of her Land, by one that hath Tirte Paramount, the ſhall have Aid quals. 
| abe reſt, and ſhall recover according to the rate of the reſt again, Co. 4 122. | 
| It is where one bringeth an Action and the Tenant in bis anſwer, prayeth in Aid Counterplea del 
| of another that hath a better eſtate hen he; and the Demandant replieth, That he Aide, what. 
ought not to have Aid of him. This Plex is called a ( vunterplea to the Aid. Tertws 
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Ley. Sta. 25 Ed.3. 7. See the old Statuies. Stat. de Bigamis, cap.1, 2,3. 14 Ed. 3; 
14. Stat. 7. | 


CHAP. X, 


Of Alleageance. 


— | ria true and faithful Obedience of the Subject to his Coveraign, 

what ic is. | And this is incident to every dubject, that aſſoon as they be born, 

4 >) chey do by Birth-right ow this Obedience to the Soveraign Ma. 

giftrate : Hence the Subjects are called Liege People. Co. 7. 4. 

6. 5. 

—— 10 And there are four kinde of Ligearces, The firſt is Natural, 

kindes of it 2 8 Abſolute, Pure, and Indefinite: Ard this is that which is origi. 

there be. © nally due by Nature and Birth-right, which is called Alta Lige 

antia ; and the Subject that oweth it is Subditus natus. See the excellent Learning of 
this matter, Co 7. Calvin, Caſe. 

I he ſecond is Acquiſit. which is not by Nature, but by Acquiſition, as by Deniza- 
tion; and tlis is ether abſolute, as the com mon Denizations be to them and their 
Heirs, without any limitation or teſtraint. Secondly, Limitted, as when the King had 
granted Letters of Denization to an Alien, and to the Heirs. Males of his body, 
Thi-dly, It may be granted upon condition: And his may be effected three manner 
of wars, 1. By Parliament; 2. By Letters Pattents which is the uſual manner; 
3. By Conqueſt. 

The third is Local, which is made by the Law, and is when an Alien, which is in 
Amity, cometh into England; becauſe as long as he is here, he is within the Su- 
preme Magiſtrates Protection; therefore he oweth unto him a Local Obedi . 
ence 

The fourth is a Legal Obedience, which is called Legal, becauſe the Laws of the 

Realm have preſcribed the order and form of it, which is the Oath of Allegeance, 
which is commonly to be taken in the Foxrn, Liet, or by every man that is above the 
age of twelve years. Co. ſuper Litt. 68. 8. 172. 6. 
The eff-& of And by vertue hereof, they are bound to the Commandment of the Supreme Ma- 
this Alegeance. giſtrate, to go any Where within the Realm wi. h him, for the deferce thereof, with- 
out wages, but not out of the Realm without wages: For every Subject is bound 
hereby to defend him and his Realm, F. N. B. $,. F. Ptoteftion 100, 18 Ed 3.8. 
Cromp. fur. f $4. . 

And that which is repugnant, and an eremy to this Allegeance, is the acknowledg- 
ing and ſubmitting to any Foreign uſurped Authority, tuch as was the Popes ſome- 
times here in Exg land. All the Kings Liege people therefore, were to acknowledge 
and ſubmit to the Kings Supremacy ; and to oblige them hereunto, was the Oath of 
Supremacy Deviſed, which was as followeth, 


Oath of Supre. I A B Do utterly teſtifie and declare in my Conſcience, That the Queens _- 
mac); e ' #2" neſs i the onely Supreme Governor of thu Realm, and of all ot her Her 
Highneſs Dominions and Countreys, as well in all Spiritual as Eccleſiaſtical things or 

cauſes. as T emporal. And that no Foreign Prince, Perſon, relate. State, or Poten- 

tate, hath or omg ht to have any Furiſdiftion, Power, Superiority, Preheminence or Au: ho- 

rity Eccleſiaſtical or Spiritual. within this Realm. Aud therefore I do utterly renounce 

and forſake all Foreign puriſdiction, Powers, Superiorities, and Authorities, and do 

promiſe , That from henceforth I ſhall bear Faith and true Allegeance to the Queens 

Highneſs, Her Heirs and Lawful Succeſſors ; and to my power , ſhall aſſiſt and defend 

all Juriſdiftions, Priviledges, Preheminences, and Authorities, granted or belonging to 

| the 


Supremacy « 


Co II, Alien. 95 


the Queens Highneſs, Her Heirs, and Succeſſors, or united and annexed to the Imperial 

Cons of this Realm. So help me God, and by the Contents of this Book, Stat. 1 Blix. 
ap. I. 

cap But this Oath, and the Oath of Allegeance, as to a King, are now taken away, 

and not to be impoſed upon any body, in any Caſe. See the Act of Parliament, 


g Febr, 1648. 
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CHAN AS 
Of an Alien. 


N Alien is a Subject born out of the Legeance of our Supreme Magi- Alien, what. 
ſtrate, and within the Legeance of another King. And ſuch a one is 
either Amy, 5. one of ſuch a Nation, as between whom and us there 
is no War, as now the French and Dutch; or elſe he is enemy, which 
is one of ſuch a Nation, as between whom and us there is open War. 
And he alſo is either perpetuu; as all Infidels, betwixt whom and us 
Chriftians thereisa perpetual War: Or pro tempore, as ſometimes the Spaniſh, and 
ſometimes the French, &c. Or ſpecialiter permiſſus, as when an enemy is ſuffered by 
the Supreme Magiſtrates ſafe conduct to paſs into the Country: And ſuch an Alien- 
enemy may be, though he be born within this Connery ; as the Iſſues of enemies 
born here that hold a Fore, or of other Alien-enemies born here, Terms Ley, Co.7:; 


17,18. | 

"He ſhall be ſaid an Alien that is within the definition aforeſaid. But if an Alien Who ſhall be 
Amy come into England here, and have Iſſue; his Iſſue is no Alien. So if an Eng- ſiid an Alien 
liſhman go beyond Sea by Licenſe, and have Iſſue there; his iſſue is no Alien. So if nn 
one be born under our Dominions, in any other Country, as Scotland, or the like; 
he is no Alien; and therefore in theſe Caſes, ſuch Iſſues may inherit Land, and have 
all other benefits of any other Heir born in Exgland. But if one be once an Alien, 
no continuance of him here in England, though it be from his Childhood, and 
though he be ſworn in the Kings Leet will make him a Denizen, Co. 7. 6. Stat. 
25 Ed. 3. Stat. 42 Ed. 3. 10. Finches Ley, . 84. 

An Alien that is Amy, whether he be an Infidel baptized, or any other, though The capaelty 
he be not made Denizen, may by the Common Law, acquire, get, and have by of an Alience 
Gift, Trade, or any other lawful ways or means, any Treaſure or Perſonal r 
Goods, as well as an Engliſnman. And if he be a Merchant he may take a Leaſe Goods, 1 
of a Houſe, and it ſhall be good for chat ſpecial purpoſe, but not to his Executors Chattels, and 
or Adminiſtrators; or being any other, he may take a Houſe for his Habitation; *2 bring AQt- 
and for theſe things he is capable of, he may have any ARion, and the Plea of => 2 1 ne 
Aliente ſhall be no bar to him. But he is not capable of, neither can he have — 4 
or enjoy any Eſtate of any Lands or Tenements, or any Chattels real, by de- enjoy to his 
ſcent, purchaſe, or otherwiſe; neither can he have a Benefice, if he be a Spiritual o uſe or 
man, until he be made Denizen. And if he have any ſuch Eſtate, the Lord Protector I... , 
will have it by his Prerogative. N:ither can he have any Action real, or mixt, or — 
perſonal, concerning Land, but in every ſuch Action, the Tenant or Defendant may 
plead that he was born in ſuch a place, which is not within the Kings Ligeance, and 
demand Judgment, if he ſhall be anſwered : Neither can ſuch Aliens ſerve in Juries 
here, (0.7.1. 16, Plow.q83. Cog. 141. Dyer 2. 283. Co ſuper F.1, Stat. 7 R. 

2. cap. 12. Terms Ley. | 

Bur he that is an Alien Enemy, ſo long as he remains ſo, is not capable of any ſuch Alien nem; 
benefit that an Alien-Amy is capable of: For if he have any goods, any man may : 
ſeiſe them, and the Lord Protector ſhall have all his Specialties, and any man may 
kill him by Martial law, (0.7.17. Dyer 2. 12 H.8.4. And if he do any offence here, 

he 


A lienation, Alimony, Cnap. iz 


Deni zen, what. 


he ſhall be executed by that Law, Tris. 41 Flix. Co. B. And he is held to bean 
Alien Enemy, that is ſubject to one between whom and us is open war; and not the 
ſub ject of ſuch a King as hath denied to traffique with us, or hath done to us ſome 
diſcourteſie. But Ambaſſadors of any King, friend or enemy, have a privilege to 
come here. See more for Alien, the Statutes of 1 H.6. cap 3.8. 14 & 15 H.8.cap.1, 
2 H8.16. 
A Denizen is one that hath been an Alien, and doth after become a Subject here; 
and this may be either by Act of Parliament, or by Letters-Patents: And by this be 
may be made Denizen in Fee- ſimple, Fee-tail, or for life; and it may be conditional, 


© or abſolute, as other things be granted; and then ſuch a Denizen is capable of all 


Naturalized or 
Naturalization, 
what. 


Alienation, 


Licence of Ali- 
enation , when 
je is required, 
or nor. 


— 


other privileges and benefits for Eſtates of Lands and Chattels real, that x 
Natural born Subject is capable of, fave only of Lands by diſcent, which no Alien 
can be capable of until he be Naturalized, (i.) endowed with all the privileges of a 
natural Subject, which cannot be but by AR of Parliament? But he may have Land 
by purchaſe ; and if he die without heir, it ſhall go to the Lord, and not to the King 
by Eſcheat, Co. 7.6, 7. 3 H. c. 55. Breo. 22 H. S. &. Co. ſuper Lit. f. 1. See for Alia 
Merchants, and other Aliens, the Statutes of 5 R. 2 1. Au. Dom. 1382. 6 K. 2. ic, 
11 R. 2.7. 1 H. 4. 16. 17. 6 H. 4. 4. 14 H 6.6. 1 K. 2.9. 3 H. 7. 8. 21 H.. 16. 
31 H. 6.4. 1 R. 3.9. 14 H. 8. 2. 22 H.8, 13. 32 H. 8. 16. 


—— —ů— — —-—-—— — — 


CHAT. AH. 


Of an Alienation, Alimony, Apparel, and Ambodexter. 


Lienation is nothing elſe but Alienum facere, to make a thing another 
(Oz mans, or to put a thing from one man to another: And if it be of 
Land, as it is moſt commonly underſtood, it is but the tranſmutati. 
on of the poſſeſſion : Which may be either by Deed, as by Cove 
nant, Fine, Feoffment, or Recovery; or by Law, as by 
Deſcent or Eſcheat, Terms ley. ¶ v. 6. 17. & ſuper Lit. f 118, And 
in ſome caſes a man hath power of himſelf ſo to do; and in ſome caſes he cannot do 
it without the licence and aſſent of another: As ore that had held of the King i 
capite, could not have aliened it without the Kings licence: So if any man will now 
alien Lands in Fee-fimple to a Houſe of Religion, or to a Body Incorporate, he m 
have the Lord Protectors, and the Lords licence of whom the Land is holden, fir, 
or elſe he will forfeit the Land aliened. See Mortmaine, Stat. 1. Ed. 3. cap. 11: 
15 R. 2. cap. 5» - 

If the Lands that had been alienated from one man to another had been of the 
Kings in capite, or if any Honor in capite or in Serjeanty by Knights ſervice, or Soc- 
cage in chief; in theſe caſes the Kings licenſe muſt firſt have been had, and a Fine paid 
to him before the Alienation had been made, whether it bad been Lands Rent, Meſu- 
alty, Advowſon, or a Reverſion that had been ſo alienated, if there be any Eſtate of 
Freehold that is aliened, to the end that the King might till be ſure of his Tenant; 
as in theſe caſes following. 

I. If there be three Joint-Tenants, and one releaſe co one of his Companions; 
hereupon a Licenſe muſt be had, and a Fine paid. 

2. If any Eſtate be made of ſuch Land in Fee- ſimple, Tail, or for Life. 

3. If a Partition had been in the Chancery by the Kings Tenants, and it had not 
been equal, and after they had altered it. 

4. If a Fine or Recovery had been of Land to divers uſes, and eftates of Freehold 
had been created by this means, there muſt have been a Licenſe ; and ſo muſt it have 
been, though the uſes and eſtates had been with power of revocation or alteration; 


but in that caſe if the uſes had been after revoked, there had not needed a new 1 


Eon, Apporch dnbodexer. 


But the Tenure in Capite being now gone, no Licence is requiſite upon ſuch an Alie- 
nation. See Broo. 27. 18. 17. 33. 45 £4 3. G2. 3 H. 4. 8. Br. 4. 33H. 6. 4. 
11 H. 4. 33. 43 Cd. 3.6. Co. 6. 27. Allo when Lands are aliened in Mortmain, 
the Lord Pratectors Licence muſt fait be had, elle the Lands are foxſeit. But Licence 
for Alienation of Capme- Land, is taken away, by Parliament, Order 24 of Fedp. 
1645. | | 
= of rhe Lands held of che-King in Burgage=tequre, or of any Honor of his, and 
not Cagite, there the Tenant might have aliened without any Licence. So alſo 
thaugh the Lands be held of him in Capite, or otherwiſe as above, if it be in theſe 
caſes follqwipg. | 
1. When by the Alienation no Freehold is made, but there is only a Leaſe for 
years made. | | 
2. When tbore is in the caſe but a bare Releaſe of a Right by way of extinguiſh- 
ment, as when it is by a Fine ſur Releaſe, & c. 
3. Where there be three Jqint-Tenants, and one releaſe to the other two. 
4. Where there is only a Rent granted out of ſuch Land by the Tenant. 
5. When there is a new Declaration of Uſes only, Stamf. Pr. fol 33. Broo.296. 
Co.6.27. 
Theſe Licences ſo had from the King as before, muſt have been purſued, elſe the 


Licence would not help them that did alien ? And therefore if the Licence had been 1 


Se, 2. 
cenſe pur- 


to alien the third part, and he had aliened the whole, this Licence was void for all. ſuc, or not. 


Soif the Licence be to alien the Manor of Dale, with all his Lands and Tenements in 
Dale; and he alien by Fine a certain number of acres (as he muſt in Fine) this Licence 
will nos help tym. So if the Licence be to alien the Manor of Dale rendring Five 

unds tent, and he alien the Manor excepting twelye acres rendring Five pounds 
rent, this variance maketh the Licence inſufficient for this Alienation. And then in 
all theſe caſes it is an Alienation without Licence, 4 £4.6.6. Br,30.23. 

But ir the Licence be to alien to I. S. and . S. and the Conveyanee is made to them 
to divers uſes, this is a good Licence, and the Licence need not mention the uſes of a 
Deed, Fine, or Recovery. So if a Licence be to purchaſe Lands or Tenements, and 
he purchaſe an Adyowſon, this is a good Licence; for an Advowſon is a Tenement, 
Co. 6. 27. Br.35. 


Upon this Licence had from the King, the party was to pay a Fine or ſum of money pine for Alie- 
to the King, vic. upon the Alienation of ſuch Land as was held of him, or any Honor nation, whar. 


of his in capite the third part of the yearly value; and for a Licence to alien in Mort- 
main, the value of three years profit, which is by compoſition to be paid pzeſes 
before the Licence be granted, Stamf. Pr. cap. 27. 8 Ed.4.4. Br. 52. 205. K 
2.80. But if thete had been an Alienation. without Licence hy the 1 
where a Licence ought to ba ve been had, there ( though the aliena 
vet the part mgR ſue out his Pardon from the King , and the King mußg d 
eqmpence far this wrong done him, which was a Fine only, which is M 
che Land for, che year ; and for this the King might have ſeiſed the Land and. kept it 
till he were ſatisfied Tor his wrong, and till he had ſued out his r. for it :, But 
heretofore xhe Land it ſelf was beld to be forfeited, (v. ſper Lit. f. 43. 1 EA 3. 12. 
£66 37.) But now all Enes, Licences, Sei ſures Pardons for Alienation and 
Obarges incident thereunto, ase taken away brbarliament Order. For reſtraint of 
Aienation, r. Canditions repugtaut. in 
; api; aA» +» | » 0 FIRED | 


Tti4 
1 


Of Alimony: 


Po. Aimpny, which is maintenance for a Woman caſt off by her Husband, this : 
uus 8A arable by the Woman againſt ber Husband in the Spiritual Court; but 


now there un Court will telieve her but the Chancery. See (hancery. 
"hy. | 0 of 


7 
2 —_— a 


Appeal, | . ug. 


of Apparel. 


Apparel. He Statute that was made in 24 . 3, againſt exceſs of Apparel is now ri 
MF Th that there is now no Common or Statute-Law touching hos 8 
every one may wear what he will, 21 Pac. 25. | 
Hats and Caps. Nose may make or work any Felt or Hat of or with any foreign wooll or ſtuff 
unleſs he have been firſt Apprentice or Covenant-ſervant to ſuch myſterie of Felt ot 
Hat- making ſeven years at the leaſt, ſub px» of Five pounds a moneth, and the loſi 
of all the Hats made while he doth ſo work, Star. 8 Elis. cap. 111 & 1 J. 
cap. 17. | 
None ſhall make or ſell any Cap or other thing, or Felts, but only Hats, nor any 
Cap of any woollen cloth not knit. None ſhall dye any Cap with Bark or Swarf, but 
only with Copperas and Gall, or with Wood and Madder, 
None ſhall thick or full any Cap in any Mill, until the ſame be firſt well ſcoured 
and cloſed upon the back, and · half thicked at the leaſt in the Foot- ſtock. 
No Hat- maker ſhall take above two Apprentices at a time, and them not under 
ſeven years. See for Hat-makers in Norwich, 33 H. g. cap: 16. 1 EA 6. cap. 6, 
5 Ed c. cap 7. 


of Ambodexter. 


A N Ambodexter is ( by our Law ) one that being a Juror taketh money to fay 
bis Verdict of the one ſide, and of the other, For this offence he is to be fined 
ten times ſo much as he takes, and impriſoned, and never to ſerve on a Jury again 
38 Ed 3 12. 5 Ed z. 10. 


CHAP, XIII. 
Of an Appeal. 


His word bath two fignifications : For ſometimes it doth intend an 
accuſation or ſuit given to one for ſome wrong done to him, or his 
friend,againft the wrong-doer : Of which read Offences. And ſome- 
times it is uſed in our Law, as it is in the Civil Law, for the removing 
of a cauſe in any Eccleſiaſtical Court from an inferior Jadg to a ſu- 

— perior, when the Plaintiff or Defendant refuſeth the Judg , and de 
ſireth to have his Cauſe tryed in the higher Court before the ſugerior Judg ; and then 
he is faid to appeal, as Paul did from Feſt to Caſar the Emperor : he that 

„ doch ſo appeal, is called an Appealant, 24 H.8.12. 1 Eliz.l. — — Lit. 
In what cafes In all cauſes Teſtamentary, cauſes of Matrimony and Divorces, Tythes, Oblations 
Appeal may be and Obventions, the party grieved that had cauſe to ſue, provoke or any 
_ or not, and Appeal, might ſo do: But he muſt have it within this Realm, and not elſwhere ; and 
— _ in tis manner, vir · Firſt from the Archdeacon or his Official, if the matter be there 
begun, to the Biſhop Dioceſan of the ſame See; and if it be _ before the Biſhop 
Dioceſan or his Commiſſery, then from them within fifteen days aſter the ſentence 
given, to the Archbiſhop of that Province, and there it muſt definitively have been 
ordered without any further Appeal. And that for lack of Juſtice at or in any of the 
Courts of the Archbiſhops, or in any of the Kings Dominions, the | 
mighe have appealed to the King in © hancery, and there by ſpecial C | 
called the Delegates appointed by the King, the matter ſhould have been determined 
without further Appeal. And if any ſuch cauſe or matter had in any wiſe touched ot 
concerned the King,the party grieved might have Appeal from any of the ſaid Courts 
to 
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to the Upper -Houſe of Convocation, there to be ended without further Appeal, 
24 H8.12. 25 H. 8. 19. 1Eliz 1. 32 H. 8.6. But in no caſe may a man attempt 
or labor to have an Appeal to the Pope, or Rome, or any other perſon ot place out of 
the Realm, without great danger: For which ſee Præmunire, 24 H. 8. 12. 8 
But in caſe of privation of a Preſident of a College, or any ſuch like matter which 
is a meer temporal thing, and as by Patron, no Appeal lieth upon theſe Statutes. 
Asif the Preſident of Magdalen: College in Oxford had been deprived by the Biſhop 
of Winchefter the Viſitor, he could not have had an Appeal to the Delegates ; for 
this is out of the Statutes : But it may be he might have had an afliſe, Dyer 209, 
P. 20. 
And in all caſes, he that doth ſue an Appeal, muſt purſue the order of theſe Sta- 
tutes, or his Appeal ſhall be diſallowed, and he ſhall have no benefit by it, Dyer 
240. P. 46. | | 
"If a Suit begin before the Admiral touching any Civil or Marine matter, the party 
grieved may appeal from the ſentence ot the Admiral into the Chancery before the 
King, and he is to delegate Commiſſioners to end it without further Appeal, 8 Elix. 
5˙ 25 H. 8. 19. 0 


— — — 


C HAP. XIV. 


Of Apportionment. 


| Mr is the dividing into parts of ſome thing divideable (and nat Apportionment» · 
entire and whole) by reaſon of the diviſion or alteration of 

SQ ſome other things out of which that did come, or on which 
ir bath dependance , or otherwiſe ; as Rents, Commons, 
Conditions, Contracts, Obligations, Suits of Court, Debts, 

ELIE Covenants, Authorities, Damages: About which all the 
EASY Queſtions touching Apportionment are moved, Term: ley. 
C04. ſuper Lit. 147. 

And theſe things divided or altered which cauſe this Apportionment, are ſo di- 1. The a& of 
vided or altered ſometimes by the act of God alone, and ſometimes by the act of God Ood and Law 
and Law together, and ſometimes by the act of Law alone, and ſometimes by the act n_—_— 3 
of the Law and the party together, and ſometimes by the act of the party alone: . Ir. 


Law 2 


And by theſe means ſuch Rents Commons, &c. that did iſſue out of them, or depend lone. 
upon them, be ſometimes extinct, and ſometimes ſuſpended, and ſometimes apportion- 3. The act of 


ed, and ſometimes continue entire and unaltered, as in the Examples following, the Law and 
Co. 10. 128. X party rogether. 


Rents and Services ſeverable, Commons, Conditions annexed for Eſtates, may be She The act of 


apportioned. But Conditions of Obligations, Contracts, Suit of Court, and Services lone- 
entire are not apportionable. So Aſſumpſits, March 101. ＋ 172. 57 pl. 61. 2. What thingy 

A Rent-charge ſhall be apportioned by act of Law, and by act of Law when it is en 
_ with the act of the party, but not by the act of the party, Co. ſaper Lit. 49. hat nor, 

150. 

If Ilet a flock of Sheep, Horſes, or Land to one for years rendring Rent, and part 3. Where and 
of the Sheep be killed, Houſes burnt, or Land dro by the act of God, if ſo be it in what caſe 
be without any negligence or default in the Leſſee; bere the Rent ſhall be apporti- Rem be 
oned with reſpe& to ſo much as is gone, Dyer 56. on Rent A 

If a Leſſee for life make a Leaſe for years rendring Rent at Eaſter, and before the other Services. 
Feaſt part of the Land be evicted, and the Leſſor live till after E«fer, and then die; 
* the —* ſhall be apportioned, and ſo much abated as is of the Land evicted, 

0.10.126, 
If Ilet Lands or Goods for years rendring Rent, and during the Term a ſtranger 
O 2 recover 


Apportiament. 


Crap. 14 


recover part of the Lands or Goods by a good Title ; in this Caſe the Rent ſhall be 
abatedand apportioned, having reſpe& to what is recovered : As if I be ſeized of two 
Acres of Land, one in Fee, and the other in Tail: And I make a gift in Tail, Leaſe 
for life or years of both, rendring Rent, and after my death the Iſſue in Tail avoid- 
eth the Gift or Leaſe for the one Acre, here the Rent ſhall be apportioned. Co. 10, 
128. Dyer 81. 67. 212. 38. 56. 7 H.7. 4. Co. ſuper Lit: 14%. 

If I be ſeized of two Acres of Land, the one in Borough-Engliſh , the other in 
Gavel-kinde, for years, rendring Rent, and have Iſſue two ſons and die, and the 
Land go betwixt them (as it muſt) in this Caſe the Rent ſhall be divided between 
them, Dyer 46. 

If a Leſſee for years or life do ſurrender part of his Land, or do commit Waſt, or 
make a Feoffment of part of his Land, and the Leſſor recover the place waſted, or 
enter on the Land aliened for a Forteiture (as he may) or if he enter upon part upon 
the breach of a Condition : In this Caſe the Rent ſhall be apportioned, and he ſhall 
pay but pro rata. of the Land is left in his hands, Dyer 45. (v. ſuper Lit. 148, 
214. 
if my Father purchaſe part of the Land, out of which I have a Rent-charge, and 
dye, and that part of the Land deſcend upon me; in this Caſe the Rent ſhall be ap- 
portioned, and I ſhall recover a part of the Rent ſtill, according to the value of the 
Land: And ſo it is if the Tenant of the Land make a Gift in tail of part of the Land 
to my Father, and this deſcend to me; and ſo it is allo if my Father be Grantee of a 
Rent in Fee, and I purchaſe part of the Land charged, and my Father dieth, and the 
Rent deſcend co me; and ſo it is alſo if the Grantee grant the Rent to the Tenant of 
the Land ard a ſtranger, the Rent ſhall be apportioned, and is extinct but for a Moy- 
ety, and the Grantee ſhall have a part of it of rhe ſtranger ſtill. And in all Caſes where 
any part of the Land deſcend to him that hath the Rent-charge, the Rent ſhall be ap- 
portioned. See (v. ſuper Litt. 149. f. Lit. Sect. 224. 34 H. 6, 41, Plow. 419. Cn 
ſuper Lit. 149. ö 

If a man have Iſſue two Daughters, and grant a Rent · charge out of his Land to 
one of them, and dieth, the Rent ſhall be apportioned: And ſo if the Grantee in this 
Caſe enfeoff another of her part of the Land, yer the one half of the Rent remain. 
eth out of her Siſters part, and after partition ſhall be revived : So if one have a Son 
and Daughter, by one Venter, and a Daughter by another, and grant a Rent-cha 
to his Son in Fee, and he die, and the Rent come to his Siſter, and after the Land 

come between them, Co ſuper Lit. 225. 7 H.6. 3. 34 A. p.15. 
If one ſeiſed in Fee of Land, take a Wife, and make a Feoffment, and the Feoffee 
grant a Rent-charge to the Husband and Wife, and after the Husband die, and the 
Wife is endowed of part of the Land, out of which the Rent doth go : Now two parts 
of the Rent ſhall continue and be apportioned, and the third part extinct, Co.. 135, 


20 A0. p. 10. | 
One having a Rent- charge of Twenty ſhillings, grants Ten ſhillings, part thereof, 

to a ſtranger ; this is a good Grant, and thereby the Rent is apportioned, 9 H. 6, 

1 . 

One having a Rent-charge of Twenty pounds, releaſeth to the Ter-tenant five 
unds parcel thereof; this is good. Old Tenures 10 B. 

A. doth leaſe to B. for life, rendring a Rent, and doth after releaſe part of the 

Rent; this is good. 9 E4. 3. 8. Br. Releaſe 83. 
Rent- ſeck which was once Rent-ſervice, is apportionable. | 
I xo Daughrers, and Heirs be, and one is full age, and the other not, the Ser 
vices ſhall be afportidned, and the Lord ſhall have the Moyety fill, - H. 6. 3. Br 
Hawes 1. 

If one have a Rent-ſervice of Money, or Corn, or Pepper, &-c. Iſſuing outof 
Land and purchaſe part of it in Fee, the whole Rent is not extinct, but ſhall be ap 
n juxta valorem terre; and ſo alſo it is of other Services if they be dini 

abte/ bur if they be entire and they be valuable as a horſe, or the like, then they be 
ne and extinct; But if it be Homage or Fealty, that doth continue: And if parce 


— 
4 


"the Land held by ſuch entire Service eome to the Lord by deſcent ; if the Servic 


—_— 
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be Cuit-ſervice that are annual, that they are extinct alſo; and if they be yearly and 
valuable as a Horſe, or the like, that they ſhall be multiplied, and not apportioned in 
neither (aſe: So if the Service be pro bono publico, yet they ſhall not be apportion- 
ed, but continue entire ſtill; Co. ſuper Lite, 143.149. (0. 9. 135. Co. ſuper Lit. 
149. 

= one Le:ſe three Acres, rendring three ſhillings Rent, and a ſtranger buy the Fee 
of one of them, or the Leſſor Deviſe by Will the Fee of one of them, now the 
Rent ſhall be divided, and the Purchaſor ſhall have ſeven pence of the Rent. So if 
the Tenant make a Feoffment of parcel of the Land, out of which Rent is to go to a 
ftranger: So if the Leſſee or his Aſſignee grant or ſurrender one Acre to the Leſſor; 
in this Caſe the Rent ſhall be divided, and che Leſſee ſhall pay leſs Rent by ſo much. 
And this is true, though it be in Caſe of the King, that the Reverſion is his, Ca. ſwper 
Litt. f 149. 148. 147. Dyer f.4. & 5. 

If there be Leſſee for years, rendring Rent, and he aſſign his Term to the Wife of 
the Leſſor; and a ſtranger, the Rent ſhall be apportioned, and the ftranger ſhall pay 
half during the life of the Wife, Plow. 10. 

If one make a Leaſe of two Acres, rendring Rent two ſhillings, on condition, that 
if he do ſuch an AR, he ſhall have the Fee; now if the C ontingent happen, and 
that he have the Fee of one, then the Rent ſhall be apportioned, Co. ſuper Littl. 
148 | 

It the Gardein in Chivatry entreth into the Land of his Ward within age, now is 
the Seigniory ſuſpended : But if the Wife of the Tenant be endowed of a third part 
of the 1 enincy; in this Caſe the Rent ſhall be apportioned, and ſhe ſhall pay to 
the Lord a third part of the Rent, Firz. Dower 138. (vo. ſuper Lit. 148. 

If the Tenant give a part of the Tendticy to the Father of the Lord in Tail, the Sell. a. 
Father diethꝭ and this deſcends to the Lord; in this Caſe the Rent or Service ſhall be 
apportioned, and ſo is the Law of a Rent-charge, Co. ſuper Lnttl. 148. 

If two Joyng· tenants or Co- parceners ;be of a Seigniory, and one of them Diſſeiſe 
the Tenant of the Land. the Service ſhall be divided, and the other Joynt tenant or 
Co-parcener ſhall diſtrain for his or her Moyety, Cv. ſuper Lite 148. 

Where Land to which a Condition isannexed, is divided by Act in Law, as where gn itim 
part is recovered by an elder title, or part doth deſcend, there the Condition ſhall be 
apportioned, and ſhall remain to the reſidue, Dyer 309. Ca v. 59. 

If one be ſeiſed of two Acres of Land of ſeveral natures (i. the one in Fee- ſim- 

ple, the other of the Cuſtom of Burrough-Engliſn, and make an Eſtate of them both 

together on condition, and die, and one. Acre deſcend to one Heir, and another to 

another Heir; in this Caſe the Condition ſhall be apportioned, and both the Heirs 

ſhall take advantage of it, (0.4. 120. Dyer 309 

If a Leaſe be made on Condition, and the Leſſee do Ahken part of the Land leaſed 4. How and 
in Fee, or commit waſte, and ſo commit a Forfeiture, and the Leſſor enter, or recover in what aCon- 
it from him t in this Caſe the Condition ſhall be apportioned; and remains with the — — oy 
reſidue: For a Condition may be apportibned by Ac of Law, but not by the act of ones 
the party; Co 44 120. 

Ik one purchaſe part of the Land out of which another hath Common Append. Of a Common. 
ant; in this Caſe the Common ſhall be apportioned, Co. 8. 79. 4. 37. Dyer 

339- Win 29 r * 

If one have Common Appendant or Appurtenant to Land, and he ſel} away Apportionmens 
of it; in this Caſe the Purchaſer ſhall — pro rata, and there ſhall — 2 — 
Apportianment. Co 8. 73. 4 37. 7 77 | — — 

If he out of whoſe Land the Common is taken, do purchaſe part of the Land, to nant. | 
whictithe Gommon is appendant, :yevthe. Commoner ſhall have an Apportioament 
for che reſſdue, Co 4. 37,38. [9 

If one have Common in certain in twenty Acres of Land, and ten of Qtoſe de- . 
ſcend to the Commoner ] in this Caſe the Common ſhall be apportioned,” and he - 
ſhall have. Common in cite reſidue: Bubif he have Common ſad ber, then he 
ſhall have Common ſo ill, Co. ſuper. Li 149. * T 
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Of Warranty 
how ir may be 
apportione 
by AR of the 
Law. 


Of Execution. 


Of an Annuity. 


$. How Ap- 

ortionment 
l be made. 
Where and in 
what Caſe nor. 


Of Rent. 


Two Joynt-teriants with warranty, the one makes a Feoffment the warranty is not 
divideable, 29 Ed.3.70. 

If two Joynt-renants with warranty make partition by writ, the warranty remains 
by force of the Statute, 31 H. 8. For a warranty may be apportioned by AR of 
Law, but not by act of the party, 38 EA. 3. 20. 48 Ed 3. 17, 6 Rep.13. . 

If Execution be ſued of Lands upon a Statute, and aſter the Inheritance of of 
thoſe Lands deſcend to the Conuſee, all the Execution is avoided, and there ſhall be 
no Apportionment ; bur if the deſcent had been before Execution, C untra. Co, 
ſuper Litt. f. 150. 

A. grants an annuity of ten pounds a year to B. B. grants to ¶ five pounds 
parcel of the ſaid annuity of ten pounds, A. ſhall be liable to pay five pounds to C. 
F. NV. B. 15 2. | 

Rent ſhall be apportioned to the value of the Land purchaſed, and not according 
to the quantity, 18 EA. . Avowry 218. Adjudged. | 

If one grant to another a Penſ1on of twenty pounds yearly, whiles he doth keep 
him company, to be paid ſuch a day, and before the day the Grantor die ; in this 
Caſe there ſhall be no Apportionment, but the whole Rent is gone, Co 10. 128. 

If I have a Rent-charge iſſuing oud of Land, and purchaſe part of the Land, the 
whole Rent is extinct, and ſhall not be apportioned, but by Agreement of the parties 
it may be received again: So if I enter upon part of the Land, the Rent ſhall be ſuſ 
pended, and not apportioned, Co. ſuper Litt. fol. 147. Deſſ. lib. 2. cap. 1 6. 7 H. 6. 
26. B YO, 3 . 

If there be Lord and Tenant of Twenty Acres of Land by fealty, and twenty 
ſhillings Rent; If che Tenant make a gift in Tail, a Leaſe for life or years, of — 
thereof to the Lord, in this Caſe the Rent ſhall not be apportioned but is all ſuſpend- 
ed : Butif the Lord purchaſe part in Fee of the Tenant, the Rent ſhall be apporti- 
oned, Co. ſuper Lit. 148. 

If the Leffor enter upon part of the Land of his Leſſee for life or years, and Diſ- 
ſeiſe or out him, the Rent is ſuſpended for the whole, and ſhall not be apportioned for 
any part, 4 H.7, 6. Co. ſuper Lite 148. 

If one have a Rent-charge out of Twelve Acres, and releaſe the Rent out of one 
of 4 Acres, the Rent ſhall not be apportioned and be chargeable upon the reſt, 

4 Aſſ-p 15. 
' If a 12 Infeoff his Lord, and another in Fee, the Rent ſhall not be apporti- 
oned, but is all extinct, 7 H 6. 3. 

If one hold his Land of his Lord by the Service, to render to the Lord yearly at 
ſuch a Feaſt, a Horſe, a Golden Spur, a (love, a Gilliflower; If in this Caſe the Lord 
purchaſe parcel of the Land, the whole Service is gone, and there ſhall be no Appor- 
tionment ; and ſo alſo is the Law, whete parcel of the Land held by ſuch entire Ser- 
vice come to the Lord by Deſcent, thereſhall be no Apportionment; for in ſome 
caſes the Service doth remain entire, and in ſome caſes it is extinct, Co. ſuper Littl. f. 
149. Co. 8. 105. ror 

If Tenants in Tail, or for life Leaſe part of the Land to others for years,there ſhall 
be no Apportionment, but the Tenant in Tail, or Leſſee for life ſhall be ill charged 
with the whole Rent, 22 Af. p. 52. 

If one make a Leaſe for years rendring Rent, and after the Leſſee aſſign over part 
of the thing leaſed, it ſeems here ſhall be no Apportionment of the Rent, Dyer fol. 
42 5; 

If one grant a Rent-charge out of two Acres, and after the Grantee recovereth 
one of the Acres by title Paramont, againſt the Grantor ; in this Caſe there ſhall be 
no Apportionment of the Rent: For if it were true, the whole Rent ſhall iſſue out 
of the other Acre; if otherwiſe that it were fained, it is all extint, Doct᷑. G Sta. 
4.2. c. 17. Co. ſuper Lit. 148. 

If A. Enfeoff B. of one Acre in Fee on Condition, and B. being ſeiſed of another 
Acre in Fee, grant a Rent out of both to the Feoffer, and A. re-enter for the Con- 
dition broken; here ſhall be no Apportionment, Co, ſuper Lirrl. f,148. * 


of Debt for the Diet, by or upon this Contract, 9 Ed 4. 1. Ina. 
If one promiſe to ſerve me a year for Ten pounds, and before the year be expired 
| he 
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If one make a Leaſe for years or life, ing Rent at Michaelmas, or twelve 
days after ; and before the laſt day of payment of the Rent, the Land is evicted from 
the Leſſee ; in this caſe ſhall be no Apportionment, for Rent ſhall never be appor- 
tioned in reſpe& of time. And ſo it ſeems if a Leaſe be for the life of the Leſſee, on 
condition he ſhall pay Twenty pounds a year at Micheelme, and be die before Mi- 
chaclmas, that the whole Rent ſhall not be apportioned. And ſo if a Tenant for life 
make a Leaſe for years, rendring Rent at Michaelmas, and the Tenant for life dieth, 
here Rent ſhall not be apportioned, but is all loft, Co.10.128: Opinio Bridgman 7uſt. 
Co.10.128. 
If I lexa flock of Sheep, or Houſes, or Land to one for years rendring Rent, and 
part of the Flock, Houſes, or Land be ſpoiled by the act of God, and default or neg- 
ligence of the Leſſee together, here ſhall be no apportionment, but the whole Rent 
ſhall continue ſtill, Dyer 56. 
If three Joint · tenants hold by an entire yearly Rent, as of a Horſe, or of a grain 
of Wheat, and the Tenant ceaſe by two years, and the Lord recover two parts of 
the land againſt two of them, and the third do fave his part by tendring his Rent, 
and giving ſurety, &c. In this caſe the Rent ſhall not be apportioned, but is all ex- 
tint, F. N B. 209. Co. ſuper Lit. 149. 5 
If a Leaſe be made on Condition that the Leſſee ſhall not alien the land or Of 4 Condition. 
any part of it without the licence of the Leſſor, and he licence him to alien 
part; now the Condition is gone of the whole, and ſhall not be apportioned, 
_ he may after alien the reſt without licence, Co. 4. 120. Co. 8. 79. (v. ſuper 
it. 213. | 
If one leaſe three Acres for years or life, rendring Rent upon a Condition, and Ses. 4+ 
after ſell the Reverſion of one of theſe Acres; now in this caſe there ſhall be no 


Apportionment of the Condition, but it is deſtroyed in all. So alſo if the Leſſee let or 


ſurrender part of the land to the Leſſor. do if the Leſſor enter upon part of the land 
wrongfully, the Condition is not to be apportioned, but is ſuſpended in all, Ca 4 120: 
Co. 5. 54 Dyer 308. 

If two Joint-tenants be with Warranty, and they make partition without Writ, Of 2 #arrany. 
the Warranty is deſtroyed, Co. 6. 12. 

If I have Common appurtenant to Land, and purchaſe part of the Land, che Of a Cannon, 
Common ſhall not be apportioned, bur is all gone and extint, Co. 4. 38. 


8.79. 

If A. hath Common of Pafture /a»; number in twenty Acres of Land, and ten of 
thoſe Acres deſcend to A. the Common ſhall not be apportioned, but doth remain 
. And ſo it is of Common of Eftovers, of Turbary, of Piſchary, & c. Co. ſuper 

149. 

If Lands be held — of Court, and it deſcend to Daughters, the ſervice ſhall Of Sui of 
not be divided, but the eldeſt ſhall do all, and the reft ſhall contribute; and if the Ct. 
Lord purchaſe part of the Land, the whole is extinct, 40 EA. 3. Ir 2. 

If a Leaſe for years be made, rendring Rent at four days in the year; this Rent is 6. Where a 
not ſo entire, but it may be divided, and after the firſt day is paſt, the Leſſor may bring 2*>5,9P09 8 
an action of Debt for that Quarters Rent. So alſo if one be to pay money by the Conrad hats 
Condition of an Obligation or Recognizance, or by a Covenant at ſeveral days; be divided, 
after a Failer the firſt day, the Obligation, Recognizance, or Covenant may be ſued. and where 
But upon a fingle Obligation, or a Contract or promiſe to at ſeveral G ho 
days, there no Action can be brought for the Debt. aotit al the days be incurred, — * 
nite -_ ſhall not be apportioned , Co. 10. 128. Lit. f. 115. F. N. B. 26. 

er 103. | 

If the Condition of an Obligation be to pay Four pounds at a day, und at the 
day the Obligor pay — — now the Condition ſhall not be divided, but the 
Obligation is all forfeir as if be had paid no part of it, 20 H.6.23. Br.1. | 

If one promiſe me Three ſhillings a week for his Diet and Lodging» and I find him 
Diet, but not Lodging; this Debt ſhall not be divided, neither can I bring an aQtion 


104. A pportionment, Cnav. 14. 


de depart out of my ſervice or die, or I diſcharge him, and he agree to it; nom in 
this caſe the money ſnall not be divided, and tferefore de hath no remedy for any 
patt of his money: Hut if the money were to be paid 1 — and he overlive the 
quarter, then he ſhall hade the Quarteridg; 

If T have land in the right of my Wife, and I ſell ewenty Trees upon that land for 
twenty pounds, and the Vendee cut ſome of them, and my Wife die before the reſt 
be cut; now in this caſe the debt ſhall not be divided, neither can I ſue for any part 
of the twenty pounds, but am without remedy, 10 EAA 18. 10 Hi6.25, 3 Ed. i. 6. 
Vr. 25 

If a > Leflee covenant to pay the Rent, and after ſurrender part of the Land, or be 
evicted: out of part by title Paramount; it ſees the Rent ſhall not be apportioned, 
and that the whole muſt be paid till, Hil. 7 Fac. B. Regis. See more in'Contratt, in 
E xtinguiſbhment. 

7. Contribution. It is where a burthen or charge is to be laid, or ſomewhat bad from divers, and 
one ought to bear it as well as another: But if it is wholly laid upon one, in this caſe 
Equality. che Law _ delighteth in equality) will give him reli againſt the reſt, Co. 2. 25, 
11H.7.1 
If one bind him and his heirs by a Specialty, and die, and his Land deſcend to & 
vers heirs, here they ſhall be equally charged. So likewiſe upon a Warranty where 
bis Land doth after 80 to divers petſons as heirs, they muſt all be vouched, Co. ſuper 
Lit. 143. 

So if one have entrediato a Statute, and ſold his Land after to divers, and the Stu 

eute is extended upon one, he ſhall have Contribution againſt the reſt : Ipſe etenim 
5. enpitent ut jure reguntur. * 

H one hold three Manors by Knights ſervice of divers Lords all of equal value, be 
cannvt-civiſe two Manor and leave the third to deſcend ; but he leave a third 

part of each Manor to deſcend for the benefit of every Lord, Co. 2. 25. 
If Lord of a Mannor would approve Common, he cannot rakeitall out of one 
Village, and leave it in another, according to the Statute, but he muſt leave it in the 

| fame, Coch. 25. 1. 

Seck. 8. In theſe and ſuch like caſes therefore the * willeth, that there ſhall be a Contri- 
* * bitidn. And to give relief in ſome of theſe Cauſes, are the Writs. of Contribution 
farienda; & de encrundb pro rata pbrtienitu. which Writs are of great affinity, the one 
ſeeming to be the Genus of the other. (See more for Apportionment, in Contract, 
ſect. 7. Rem, ſe; C 0mmen, ſecte 5. C onditivn, numb. 15. Servites, ſect. 6. 


Debt.) 
Contributione Abe firſt being defitied<o be, A Wriethes lieth in caſe where more. allen to ont 
facienda. thing, and one is put to the whole burden. And the laſt, A writ that lieth where oni i 


De \onerando' * diffrained for a Rent that ought to be paid by athers proportionally with him. do that i 
pro rata porti- ſeems the firſt doth lie in moſt or all caſes where the lattet doth lie, bur not & contra. 
_ - Terms of the Law, F. Nd 2344. oy 
tf. Tenants in common or Joint-tenant bold a Mil (pro 5 and equally 
| tak theprofirdthireos, the Mill falling to decay, and one or mote of them re- 
dare ſuſing do contribute tos ards the reparation r che reft ſhall bave-chis Writ to 
— Pits No B a1 62. Marih.cap.z. - 1 La. 
| ere beithros / Ooparceners af. land — baveifdic to the Lotds'Court; and the 
eldeſt perform che whole, then may ſhe-have this Wripro comp | cheocher d tos 
Contribution of tlie ot to ore of them, if-dne'only refuſe? π . ]]] 
. 7» Whebs one only dyitib required for land, — ſold — ſviti 
. — of them all or ſome of them by diſtreſs, as Oey as if all were yy in ot 
Hierehdmny have remedy — aint the reſt, Gd N.. 43. 

Ifdngay-ao> infeoffell of any land, for which 9 uboot ua Now if 
they agree among themſelves, that one ofithem ſhall.mdke the ſuit. and the reft hl 

nd tbeone doth the ſervice, and tlie reſt do refuſe co contribute; 

in fis af hei may bavertins Writ, and therein he tuiſt make mention of the agret- 
ment; and if there beriv agreement, and one be inn for the reſt with: althe iu. 
debe dn hare this remedy, Bite 4. f 


Taxes and Rates. 


— 
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If a Charge come upon a Hundred or Tything, and it be laid upon one alone, it 
ſeems he may have his remedy by this Writ, Fitz, Avarie 191. New Terms of the 


Law, 99. b. US 
If Dower of the Tenant voucheth the Heir in Ward to three ſeveral Lords, each 


of them ſhall be equally charged, (9.3. 14. 4. 
If two, four, or more men be ſeverally ſeiſed of Land, and they all joyn in a Re- 
cogniſance, in this Caſe. If the Conuſee extend the Land of any of the Conuſers al- 
lone, he may have C oatribution ; for all ought to be equally charged, and not one „ 
alone without the reſt, /demw (Cv. 3. 14 4. ; 
If Judgment be given againſt two Diſſeiſors in Aſſiſe for the Land and damages, 3 
and one Diſſeiſor dieth, the Execution ſhall not lie enely on the ſurviving Diſſeiſor, 
but the Heir and the Diſſeiſot ſhall beequally charged, and Execution ought not to 
be Awarded againſt the ſurviving Diſſeiſor, Idem (o. 3. 13. b. 
See more of this in Statute, Namb. Where the Land of one is charged by a 
Statute, he ſhall bave Contribution againſt the reſt, But if two be bound in an Ob- 
ligation, and one of them be charged with the whole, the other ſhall not have Con- 
tribution, unleſs ic be by ſpecial cuſtom as in London, Old Book of Entries, fol.26 1. 
126. 
If a man hold ten Plough-Land, and by Fealty, and twenty ſhillings Rent of the 
King, and the Tenant let one Plough-Land to one man, another to another in Fee, 
and ſo the reſidue to others, and the Kings Otficers diftrain one of them for all there- 
in, now he may have this remedy againſt all the reſt. So if the Kings Tenant have 
aliened to divers, and hath ſome of the Land in his own hands, and he be diſtrained 
for all; if he did alien by the Kings Licenſe, he ſhall have remedy againſt the reſt, 
F. N. B. 235. a4. 
Andif a man that holdeth one hundred Acres of Land ought to repair a Bridge, by 
reaſon of his Tenure of theſe one hundred Acres, now if he alien in Fee twenty of 
theſe Acres to one, and twenty to another man, and after one of them alone is di- 
ſtrained to repair this Bridge, upon a Preſentment made of it: in this Caſe he may 
have a ſpecial Writ, directed to the Kings Officers, that they ſhall not diſtrain him, 
but according to the rate of the Land he hath, Fitz. N. B. 235: B. See more in 


— — — — — — — — « * * * 
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CHAT HY 
Of Arbitrement, 


Tis an Award, Determination, or Judgment, which one or more Arbitrement. 
S doth make at the requeſt or agreement of two or more, for and 
upon ſome Debt. Treſpaſs, or Controverſie between them; for . 
the ending and deciding of which, the parties have choſen and au- 
choriſed them as Judg or Judges. It is a Judgment given by ſuch 
as are elected by the parties unto the Controverſie, for the end- 
ing and pacifying of the ſaid Controverſie according to the Com- 
promiſe and Submiſſion, and agreeable to Reaſon and Conſcience. 

And therefore they are called Arbirrators, Judges indifferently choſen by the parties 4, hin gtort. 
that have power to give a definitive ſentence in the matters of difference; and this 
Amard or Sentence is called a Pudgment. 

This doth differ from an Accord herein onely, that chis is made by the parties The difference 
themſelves, and that by the mediation of Friends. - and agtec ment 

2. This is no Plea to an Action upon the things accorded, if the thing awarded be b<rween Arbis 
not done, for there be means to compel the doing of it; but that is a good Plea to — 
any Action brought upon any thing put in Arbitrement, though the thing : 

P 
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de not done; if there be means to compel him to ir, that was awarded to do it, 19 
H. 6. 37. Phw. 11. Kelw.121. Dyer 75. 

An Umpire is the ſame in eſſect with an eArbitrator : P udex honor arias, now 4 lege 
dum, fed ab 53s qui litigant clefivs qui tot im rei habet poteſtatem ad arbitrandum nou 
ex lege & ſtrifls jure, ſed pront ipſe æquum eſſe exiſtimer. And he is by the parties to 
order the matter, if the Arbitracors cannot agtve, or do not make the Award by the 
time ſer; 

A Submiſſion or Compromiſe, C ompromi i um eſt fimnltanea illa partium promiſſes, 
qua ſua ſponte ad alicujus boni viri arbitrium Juan remittan: Controverſiam : And 
this is ſometimes in writing (which alſo may be made by the parties reciproczlly, or 
to the Arbitrator) as by Obligation. Recognizance, Covenant, &c. or by word one. 
iy, and both theſe are ſome: in'es abſolute, and ſometimes corditional, as if the A. 
ward be made by a day, &c. and ſometimes general of all matters, and ſometimes 
particular of ſome one or more matters. Ard this is alſo expreſs, or implied : For 
in an Obligation or Aſſampſit to abide an Award is an implied ſubmiſſion, and upon 
a bare ſubmiſſion, an Action may be brought if the 2 Award be not performed, if it 
be to pay money, Cr. Co. 10. 13m. 5.78. 20 H.6.18, Brownand Dennigers Caſe, 
Trin. 18 Fac. Cyprian Halters Cale, p 9. 

The fruit and effect of an Arbitrement is this; That if it be a good and binding 
Arbitrement. and any thing be given or awarded fot = wrong done in recompence, 
and it be either paid ot pet formed; or if it be ſuch a thing for which the party to 
whom it is awarded, hath means to come by it, or ſome thing in amends for not per- 
formance of it, as where there is an Obligation or Aſſumpſit to perform it, it is an 
Bxtinguiſhment of the wrong ard controverſie thereabout; ſo that the cauſes of 
Suit before, Trauſcunt in rem judicatam, inſomuch, That if the party ſue again for 
any of thoſe matters, whereupon the Award hath been made; that Award bei 
pleaded to it, will be a bar to him in his Suit: As if he ſay, I hat they ſubmitted to 
the Award of ?. 4. for that matter alone, or that with others; and that 7. f. award- 

ed him to pay io much money ſuch a day, and that the day of payment is not yet 
come, (for an Arbitrement that one of the parties ſhall pay money, doth give an 
Acton for the motiey :) Or if it be paſt, then that he paid, or at ſeaſt ter:dred the 
money at the day (for ſo be muſt ſay.) But if the party pay not the money, then is 
the other party reſtored to his firſt Action; yer ſo as it is at his election, to have an 
Action upon the Award, or to ſue upon the firft cauſes ; but if payment be made, 
the firſt wrong is altogether determined by the Award. And if the Submiſſion be by 
Obligation, and the Award be. that one ſhall pay the other money, the party may 
have an Action upon the Obligation, or upon the Award at his choice, 21 Ed:4. 41, 
33 H.6, But if there were a dubmiſſion, and no Award, or an Award that is not 
good in Law, which is all one with no Award, or there be onely a bare Submiſſion 
without Bond or A ſſumpſit, and the Award be to do ſuch a thing as for which the 
party to whom it ſhould be done hath no remedy, being a collateral thing as to make 
a Feoffment, cc. or any thing elſe but payment of money: In theſe Caſes the part 
ſhall not be barred in any Suit upon the matters put into Compromiſe ; neithet ail 
any Action lie for the not performance of ſuch an Award. Ex nud ſubmiſſione non 
eritur aſtio: But if the Submiſsion be by Obligation, or an Aſſumpſit, and a Colla- 
teral AR be awarded to be done, and it be not done, the Obligation is fotfeit, ot the 
money promiſed to be paid by Aſſumpſit, if it were not performed, may be recover- 
ed, 6 H.7.1.11. Plow.4. 49 Ed 3.3. 20 H.6.41. 9 Ed4.yi. 6 H.7. 11. 8 H. s. 
25. Dyer 75. Co. 5. 78. 5 Ed. 4.7. 16 Ed 9. 9 Ed.. 5 i. 20 H. 6. 12.40. 5 Ed. 
4.7. 8 H.. 25. 16 Ed. 4. 8. 49 Ed. 3. 3. 33 H 6. 2. 4H. 1. 21 H. 7. 28. 
9 Ed.q. 44. Plow.6. 5 Ed.4. 47. 19 H. 6.38. 19 H. 6. 38. 20 H. 6. 9 5 Ed.. 7. 
9 Ed.q. 44. (05. Samons Caſe, 

But fome hold that an Action lieth in ſome Caſes for non. performance of an Award 
upon meer Submiſsion, although it be to perform a Collateral Act as to make a te- 
leaſe, and he ſhall declare upon a mutual promiſe to perform the Award, 20 H. 6. 20. 
- — Rep. 13 1. A. Trin. 18 fac. B. J. It Rey, Breom and Doning. Co: 
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The Award of a Perſonal Chattel, as if an Award be that 7. S. one of the parties An Arbitte- 
ſhall have a Horſe in queſtion between them, doth alter the property, and give it to _ — give 
7.5. ſo that J. S. may have an Action of Detinue for it: And ſo alſo it ſeems it — "== 
doth of a Chartel real; but in real matters which concern Free-bold, an Arbitre- hold, nor bind 
ment can neither give a Title, nor binde a Right, Dyer 183. 21 H.. 29. 14 H. a Right. 


19. | 
4 But if the Award that is made be faulty in any of the particulars following, or 
there be never any Award made, then for not performing ſuch a part of the Award, 
as is not good; no Action will lie upon the Obligation or Aſſumphi to perform it, 
neither doth the Award in that Caſe where it is defective produce any effect; for no 
Action will lie upon it, Co 10. 13 1. Hains verſus Honywood, M. 4 Fac. 
The Husband may ſubmit bimſelf to an Award for himſelf and his Wife, for the What perſons 


Goods and Chattels he bath in the Right, and by reaſon of his Wife; and this will — 


binde the Wife, 21 H. 7. 29. 13 H. 4. 12. 10 H. 6. 14 what ſhall be 

If an Infant binde himſelf to perform an Award by Bond, the Bond is void. So if ſaid to be good 
a firanger binde himſelf, that an Infant ſhall perform an Award: the Bond is void, Submiſſion in 
March. 11 1: pl.189. & 141. pl.215. For an Infant cannot ſubmit to an Award, nor Law and what 

body for him, March. 111. pl. 189. * 

If divers have done a wrong to one, and one of theſe, and he to whom the wrong 
is done may ſubmit to the Award, and if an Award be made, the others that were no 
parties to the Submiſſion, may take advantage of it to extinguiſh the wrong, 7 H.4. 

1. 20 H. 6. 12. 
. A Submiſſion to an Award by a Deputy, as if the one party himſelf, and a Deputy 
for, and in the name of che other ſubmit co an Award; this is a good Submiſsion, 
and the Award that ſhall be made upon it will be good, Dyer 270. 

If divers be parties to the Submiſsion, and one ſubmit at one time, and another at ,. 
another time, it ſeems this is not a good Submiſſion ; but they myſt tubmic all at one "0 
time, 4 7«ft. Briag. 

If-che Submiſſion be of all Actions, Cauſes of ARion are not contained within 
this, Co. ſuper Littl. 285. 

But if the Submiſſion be of one thing, within it may be included any thing inci- How a Sub- 
dent to that thing: and of it an Arbitrement may be made within this Submiſſion, miſion ſhall 
8 H. 6. 18. 19 EAA. 1. 5 Hy. 22. be exponnd- 

If the Submiſſion be by Obligation with Condition to perform the Award, ſo as © þ 
it be delivered atrique eorum before a day: Now by this it muſt be delivered to each 
of the parties, elſe it is not ſufficient, By. Condition, 46. 

Though a Submiſſion be by word or writing, and be naked, or cloathed and joyn- Countermand 
ed with an undertaking by Obligation or Aſſumpſit, yet before the Award be made, of a Submiſſi. 
it may be countermanded, and the Arbitrators diſcharged of the work, but with theſe n, where 1 
differences. 2 fall 

1. That where there is a naked Submiſſion by word, that may be revoked by word; — and 
but if it be in writing, the countermand muſt be by writing, for it muſt be cdem modo, where not. 


28 the Submiſſion is. 


2. If the Submiſſion be naked, and either of the parties countermand it, and diſ- 
+ the Arbitrators, the other hath no remedy againſt him : Bur if he undercake 
by Eſpecialty, or Aſſumpſit to abide the Award of . S. and do countermand, and 
revokeit ; though the Revocation be good, yet he is ſubject to Suit on the Eſpecial- 
ty or Promiſe, for he bath broken his promiſe, 
3- In both, and all theſe Caſes, where the party will have his Submiſsion revoked, 
he muſt give notice of his minde therein to the Arbitrators. But if there be two or 
more of the one fide that do ſubmit to the Award, one of them cannot revoke the 
Submiſſion without the reſt, eſpecially if it be by Deed, Co.8. 81. Fitz, Avbitr. 21. 
(0.5-78. 21 H. 6. 30. 5 Ed 4. 3. 8 Ed. 4. 10. 8 Ed. 4. 12. 10. 28 H. 6.6. 8. The duty of 
21 H. 6. 30. Arbitrarors, 


When the parties have ſubmitted themſelves, the Arbitrators may either refuſe to — — 


meddle with it, of accept the burthen of it: And if they will accept it, the parties are thems 
to notifie their Controverſies to them, or elſe they are not to take any notice of it elves. 
22 


eA rbitrement, Crav.x, 


(but they cannot enjoyn any oath to Witneſſes, and yet may take any evidence that 
any man will voluntarily by oath confirm) after they have underſtood che'cauſe, and 
heard the parties and matters fully, they muſt make their Award Secundum allegara 
& probata, and they muſt do this themſelves ; for they cannot transfer their power 
to another, or make Deputies, (for an Award ſo tnade wilt not be good) becauſe they 
are Judges of the matter by conſent. After they have made the Award, if by the Sub- 
miſſion it be provided for, that it ſhall be publiſhed or notified, then it mu be done, 
and ſo done as the Submiſſion is; as if the condition be, that it ſhall be by writi 
them ſo: If to all the parties, then ſo it muſt be, and till then it is no good Awart 
But if it be left to the diſcretion of the Arbitrators, and no order be taken by thy 
Submiſſion for the publication of it, the Arbitrators are not bound (but in honefty) 
to notifie it, and the parties are bound to take notice of it; but if one be to do x 
thing that depends upon another thing firſt to be done by the other party, he mul 
have notice of this, 8 Edw. 4. 10. 47 Edw. 3. 21. (0.5. Samois Caſe, $.998, 
$ Ed. 4. 11. 8 Ed.4.21. 1 H.7.5: Plow.218. Co, 4. 82. 5. 103. 8. 82. 8 Ed 
4-21, 20 Ed. 4. 8. | , | 

If the Submiſſion be, that the Award ſhall be delivered to the party, &c. before: 
day if he deſire it, if he deſire it not, he muſt take notice of it at his peril, 8 E44, 
18, 21. 

If divers of the one ſide, and divers of the other, ſubmit themſelves to the Awarl 
of divers, the Arbitrators may make an Award for matters between them joynth, 
and for matters between them ſeverally; and they may make an Award between ſotte 
of the one part, and ſome of the other, and not meddle with the reft, unleſs the 
Submiſſion be ſo,as they muſt meddle with all or none: For an Arbitrator may pro- 
teſt againſt medling with ſome parcel, and make an Award of the reft, if the Sub 
miſsion will warrant it, and an Award made of that parcel which is within the Sub. 
miſsion, is good, 2 R. ;. 18. 21 H. 7. 29. Plow.289. 22 Ed. 4.22; 19 H. 6.6. 

6. What Mar- The — proper matters for Arbitrements, are perſonal wrongs, and uncertain 
ters are Arbi- duties, as Treſpaſſes, and the like: But moſt things may be referred to Arbitrement, 
trable, and ag differences about Land, and Eſtates therein: Chattels real or perſonal, choſes in 

— Action, Reckonings, Accompts, and the like. Dyer 183. Co. 5. 78. 

Sef. 3: But Ar bitrators cannot diſpoſe of Land by their Judgment (as the Chancery aui 
a Judgment at the Common Law can do) yet they may Award, that one party hal 
enjoy it, and the other not diſturb him; or, that the one ſhall give the other a Bond 
for quiet enjoying, or the like. And if there be any Eſpecialty or Aſſumpſit, to 
perform the Award, and he do not; he may ſue upon it. Freehold is not arbitrable 
9 H. 6. 60. B Kelw.g9. b. 21 E4d.3. 26, 14 H.4. 18, 9, 24. Br. Abridgemen, 
5. 30.8. Rep.137.4. 3 Ed. 3. Waſte 5. Contrary to Dyer 242,b. 14 H.4. 19. 4 
per Shren, 8 R. 2. Annnity 55. 12 Aſſ. l. 25. 12 Ed.3. p. 24. And for Chant 
heyy diſpoſe them, and give the property or intereſt to one or another as they 
pleaſe. 
a 1. Debts due for expence about buſineſs are arbitrable. 2. So alſo it ſeems is1 
Debt ona Contract or damage certain, being joyned with Treſpaſs, or other thing 
uncertain ; and all theſe are arbitrable, before any ſuit begin or after. A debt ona 
Contract alone ſeems alſo to be arbitrable. See Co. 8. BaſpolicCaſe, f. y. (1) Ab 
judge Sower verſus Bradford, 37 Eliz. Co. B. (2) Finches Ley 181. 

And therefore if a man demand five pound for divers buſineſſes that he hath done 
for another; this is a matter arbitrable, adjudged. Trin. 37 Elix. B. R. inter Son 

Some Books * radfield. R | 

lay in ſome of ut Debts certain due by Bond, or Bill, or Covenant, or ona ſimple Contract 

theſe Caſes, alone which is certain, are not arbitrable : Nor Debts upon arrearages of account 

the Submiſſion before Auditors; nor things that are not in Rerum natura, at the time of the Sub- 

. or ele miſtion, though they after happen; nor Freeholds, Annuities, Waſte, Detainmem 

+ Wea are Of Charters, or the like; yer ſo as before on Penalties or Aſſumpſits, to perform 

nerArbitrable, ſuch Awards they be bound, or elſe muſt pay the money, 4 Ed 3.16. Dyer 5% 

—_—_ 6 H. 4. 6. 4 H. 6. 17. 10 HF. 7. 4. 9 H. 6. 60. 14 H. 4. 18. Co,5, Sam 
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But matters of Commonwealth, or of Marriage, it ſeems are not atbitrable at all, 


weſt. Symb. f. 146. 


In every Arbitrement theſe five things are requiſite as incidents, Dyer 217. 3. Incidents 
19 Ed 4-1. Ca. 10 137. 10 H. 7. 4. | co an Arbitre- 
1, Matter of —— and that muſt be Arbitrable. = - 
2. A good Submiſſion of the parties to the Award. Where and in 
3: Parties to the Submiſſion, 4 
* en. . = _ WE: ſhall be void, 
5: An Award; and if either of theſe be wanting, it can be no good Award. and for what 


Obſerve therefore, for the defects and faults of Arbitrements whereby they loſe cauſes. 
their force and become void; fome of them are in ſomething going before the A- 
ward it ſelf, and ſome of them in the Award it ſelf, and ſome of them in ſomething 
coming after the Award it ſelf, or ex poſt facto. 
Before: As where either the perſons are not able to ſubmit, as Feme-Coverts, or 
the like ; or have not ſubmitted; as when the Award concerneth ftrangers, not pri- 
vities nor parties, or the things referred, are not things that lie in Arbitrement, and 
there is no collateral ſecurity to bind the parties to perform it; or the ſubmiſſion be 
not legal ; or being legal, it is determined by revocation before the Award made, 
Co. 4 1. Kelw.99. Co. 5. 7 8. 8.98. 10.131. 17 Ed. 4. 5. 12 H. 7.5. 19 H. 6.36, 
13 H. 4. 1 2. 8 fd. 4. 10. 20 Ed 4.8. 
In the Award it ſelf: As when either the Arbitrators purſue not the Authority The common 


given, by the ſubmiſſion; or they award ſomewhat to be done to, or by a ftranger z faulrs of Arbi- 


or the Award is incertain, or there is an apparent wrong, and they give no ſhew of ments. 


ſatisfaction; or the Award is made all for one fide, and nothing for the other, and 
it imply ſome wrong to him done alſo ; or they award a thing the party hath no 
means to come by ; or the Award is not final and definitive; or the Award is of a 
thing impoſſible or unlawful, or of a thing apparently unreaſonable, or it is imperfect 
or inſenſible. 

After: When ſome due circumſtance is not obſerved after ; as publication or no- 
tice of the Award, according to the ſubmiſſion, or the like. For all or any of theſe 
cauſes, an Award may become void. As for examples : 

If one ſue for a Debt upon a Record or Specialty, and this be put to Arbitrement; Before the Ar- 
and an Award is, that he ſhall pay all or ſome part of it: This is no good Award, for bitrement. 
the matter is not arbitrable. See the Anſwer of this Queſtion, in the four firſt Que- 
ſtions before: hat perſons may ſubmit. Countermand. I he duty of Arbitrator. 

Matters adrbitrable, 10 H. 7.4. , 

If there be divers Treſpaſſes referred to Arbitrement, and the Award is, that the In the Arbi- 
one ſhall make the other amends, and ſay not what ; this is a void Award, 8 Ed.q.1z ment irlelf 
39 H.6.9. — uncerrain- 

If an Award be, that one of the parties ſhall enter into an Obligation with Con- 4 
dition to do any thing, and ſay not of what ſum the Obligation ſhall be, or that one 
ſhall give a Releaſe to the other, and ſay not what Releaſe, Cv. 5, Samens Cale. 

See March 18. pl.4z. 

If the Husband only do ſubmit, and the Award be, that he and his Wife ſhall do, Se#. 4. 
have or take any thing; the Award as to the Wife is void, and ſo is it if it were of a 
ſtranger, any other befides his Wife. As an Award, that one of the parties and the 
Arbitrator, or any ſtranger ſhall do an act, is void as to the Arbitrator : So an A- For want of 
ward, that the party and his wife ſhall enjoy the Land in queſtion, or that either privicy in 
party ſhall make a Feoffment, or pay money to a ſtranger, is ſo void as to the ſtran- — 
ger, that for not doing theſe things by or to the ſtranger, ao Action will lie. An to be performe 
Arbitrement, that one of the parties ſhall do a thing wherein the Adiſtants of others ed. 
that are ſtrangers, and whom he hath no means to compel hereunto, is not good for 
ſo much as concerneth ſuch ſtranger. An Award, that edeh party ſhall pay Five ſhil- 
lings for writing the Award to the Clerk; and it was agreed void, Brownl.2 par. 100. 
Cos 10. 131, Kelw. 45: 18 E4.4.28. Co.5.78. 19 Ed.4.1. 28 H. 6. 13. Trin. 9 ac. 

T yaderlies Caſe, Banco Regis. 17 Ed.4.15.5. 18 Ed 4.23. 19 Ed.. 1. | 

Whena ſtranger is by the Award to do ſomething, this is void for this 1 — 


—_ 


no 


eArbitrement. Car. 15. 
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Is not contain- 
ed in the Sub. 
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purſuance of 
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Set 8. 
For that it is 
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For that ir is 
made of one 
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becauſe it is out of the Submiſſion, See the laſt Diviſion. 19 Ed. 4. 1. 

The Arbicrement that is made of a thing that is not contained within the Suh. 
miſtion, is void: As if the Submiſſion be for all Actions perſonal, and the Award be 
made of and about Actions real; & ſic è contra. So if the Submiſſion be on a 
Condition (which is uſual) as when the Condition is to ſtand to an Award, fo as it is 
to be made by a day certain, or be in writing, or under Seal, and delivered by a day, 
and the Arbitrators make it after the day, or do it not ſo as before, this Award is 
void. So if the Submiſſion be for all matters between them until the tenth of Aq. 
and they award that a Releaſe ſhall be given of all Actions until the twentieth of 
May, this is à void Award. So if A. on the one ſide, and three others of the other 
fide ſubmit to Arbitrement for all actions and demands between them, and the Award 
be made of ſome matters between them three of the one lide only, this is not good. 
(2.) So if the Submiſſion be of all cauſes depending between them ab initio mundi, 
ce. and the Award be of all cauſes 4 principio, omitting depending, this is void. So 
if a Submiſſion be to four, and three of them make the Award But if the Condition 
of an Obligation to ſtand to Award, be to ſtand to the Award of four, ſo as the 
Award of the ſaid Arbitrators or any three of them be made &c. In this caſe an 
Award made by any three of them is good. So if the Submiſſion be of divers parti. 
culars, with a Condition: For as an Award be made of the premiſſes, &c. if all the 
differences, or ſome be made known, and they do not make an Award of as much as 
is notified. But if the Condition were for all matters, or between divers perſons; 
and ſome matters only, or all between ſome of the perſons only are notified, an 
Award of chem alone is good. And if the Submiſſion be of divers things in particular, 
without any ſuch conditional reſtraint or concluſion, an Arbitrement upon any of 
them is good. Vide plus ſupra & infra, 7 H. o. 40. 19 H.6.36. 36 H 6.11. Pl3c6, 
9 EA. 4.44. 8 H.6.18. p. 9 Pac. B. Regi, Scots Caſe, Dyer 242. Co.8.92. Co.10.132. 
v. leli: ſule Marg. 2 K. 3.18. 36 H.6.8: (2) Adjudg. Hayns, Perkins, Armiſteed, 
Adjudg. ver/. Cale, B. Regis. Co. 5. 98. Dyer 216. Cyprian Sallows Cale, P. ꝙ Fac: 
B. Regis. 

If the Submiſſion be by Deed, and a time ſet, and the Arbitrators meet and pro- 
rogue it to a time after the day, and then do it, this is not good; but if it were 
without Deed, it ſeems otherwiſe, And if they make an Award one day, and after 
before the time make another; or make part one day, and part another, before the 
time ſet; or part before the day, or part after: In theſe caſes, without a new Sub- 
miſſion, theſe Awards are not good. But if they meet and agree only, and at another 
day within the time make the Award, this is good, 49 Ed.3.9. 22 H. 6. 52. 
33 H. 6. 28. 39 H. 6. 12. 8 Ed44.10. 19 Ed. 4. 1. a 

If the Submiſſion be of all Suits and Controverſies then depending, and the 
Award is made of a Controverſie not in ſuit, this is good. Per ( uriam, B. R. 
M. 10 Car. 

If the Arbitrement do not import ſatisfaction of the wrong that is put in Com- 
promiſe, it is not good. As for Examples : | 

If the differences be about arrearages of Account, and this be referred, and the 
Awardis, that the party in arrearages ſhall account : So if the Award be, that be- 
cauſe one of the parties had the goods of the other, that he ſhall redeliver them. 
But if by that redelivery, the party to whom may have ſome ſpecial benefit, chen the 
Award is good enough. So an Arbitrement, that one party ſhall have one part of 
the thing in queſtion, and the other the other part, (c) if it be Debt in queſtion, and 
the Award be, he ſhall pay part of the debt. (7) So if an Award be, that one that 
is fuppoſed to have done a treſpaſs,ſhall do his Law, and then be quit and diſcharged, 
(8) So if the Award be, that in recompence of the wrong, the parties ſhall enter- 
marry. (9) So if the Award be, that one of the parties ſhall do ſuch an act ſuch 4 
day, and the day be paſt before the Award finiſhed, Firz. (2 )eArbit.27.(3) 12 H.. 
15. 45 E4d.3.t6. (4) 2 H.5.2. 14 H. 4. 14. (5) Fitz.Arbit. 9. (6) 15 Ed.3.16, 
(7) 46-Ed.3.17. (8) 9 Ed.4 44. (9) 3 EAA. 11. 8 CA. 4. 22. | 

So if a Suit be put in Arbitrement, and the Award be, chat the Plaintiff ſhall not 

proceed, or ſhall be Nonſuited, or the like; it ſeems theſe are not good — 
F 19 H. 0. 
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19 Hr 6. 36, Plow. 11. 5 Hen. 7. 2. 21 Hen. 7. 28. 36 Hen.6, 15. Co.8. 38. 
7 Hen. G. 40. es | — | 

An Arbitrement, that one ſhall pay money to the other, and then the other ſhafl 
releaſe all Actions. is good. | | 

If between the Garniſher and the Plaintiff in a Detinue, the Award be that the 
Garmſher ſhall go quit of all quarrels and ſuits, had by the Plaintiff againſt him; and 
nothing be ſaid for the quarrels of the Garniſhec had againſt the Plaintiff, So if all 
matters be referred between two, and the Award be, that the one party ſhall go quit 
of all Actions, that the other hath againſt him, and ſay nothing of the Actions he 
hath againſt the other; theſe are not good Awards, And yet if a man demand five 
pound of B, for buſineſſes he hath done for him, and this be referred ro Arbitrement 
and the Arbitrator Award that B; ſhall pay to A. four pound in full ſatisfaction of 
the fame debt, and no more; this is a good Award. Sower verſus Bradfield, adjudy- 
ed. Trin. 37 Elix. B. R. Co 8. 98. 7 H. 6. 40. 5 

If an Award be that one party ſhall pay ten pound to the other, and doth not fay 
for what, or that the other ſhall go quit for the like; this is not good, and no Aver- 
ment per Fuſt. Berkley R. R. 11 Car. 

A. was indebted to B. and they both died. The. Heir of A. for good conſideri- pg; wane of 
tion aſſumed to the Adminiſtrator of B. that he would pay to the Adminiſtrator the means to 97 

ng: 


— 


debt; and for not payment according to the Aſſumpſit, the Adminiſtrator brought tain the ch 
an Action, and then they ſubmitted to the Award ot C. and became bound; and to 

the other, to ſtand to the Award accordingly - fo that the Arbitrator make his A. * 

ward of all matters, and controverſies between them, before ſuch a day. C. the 
Atbitrator before the day recited the Aſſumpſit, debt, as aforeſaid, and ordered, 

That the Heir ſhould pay the Adminiſtrator ſo much money, and publiſhed; and an 

Action of the Caſe was brought upon this Award, and Judgment, given for the Plain- 

tiff. Brownl. 2. part, Co 8. 98. 


If the Award be, that one bf the parties ſhall have Land out of anothers hands, 


this is void ; for this order doth not give the Frank- Tenement: · But yet ſecandiin 
quid, onely, for if there be any Bond or Aſſumpſit to perform the Award, and it be 
not performed; yet one may ſue upon the Bond or Afſumpfit, Phw.11, 20 H.6.52, 
EA 4. 7. 19 H. 6. 36. 

An Arbitrement, that the parties or either of them ſhall do ſomething by the ad- Not definitive 
vice of the Arbitratots, or one of them, is not good, 19 Ed 4.1. or final, or by 
An Award, that if one of them will wage his Law, he is not guilty of the Treſ- 9 
paſs; that then he ſha!l go quite, and the other ſhall releaſe to him, is not good: So 
if the Award be, that the parties ſhall abide the Award of others, or of the Arbi- 
tratots themſelves at another time, or ſhall do as another ſhall ſet down, or the like: 
So alſo if an Award be, that the Plaintiff ſhall be Non-ſuit; it ſeems this is not good, 
fot he may then begin again, 46 Ed. 3 17. Co. J. 78. 47 Ed. z. 20. Plow. 11. 

19 H. 6. 36. 0 

If a Subtniffion were to Atbitrators, and after to an Umpire, and the Arbitrators 
make an Award of parcel, and the Umpire of the reſt; this is nat good, unleſt the 
23 wete ſo made, that the Umpire might make an Award of any part of it, 

39 H. 6. 10. 

An Award cannot be made part at one time, and part at another, 39 H.6; 14. 4. 
8 Ed.. 10. b. ig E4.4. 1. 4. | 

If the Ar bitrators make an Award between the parties one day, they cinnot mike 
another Award between the parties another day, 22 H 6. b. 52. 4. 

So if the Award be made, but of part of that which is referred; as if the Refe- For thut it is 
rence be of nine Articles, and the / ward be made bar of fix of them; thit is void, not made of 
Goldsb.1 15. pl.za. : 2 — is re» 

If a Debt of Twenty pound be in queſtion, and the Award is, the party ſhall pay wareafonable. 
more then the debt, is not good, 9 Hen . to. Keble. 

So if it be that one ſhall releaſe the Surety of the peace es . S. and in truth 
there be no ſuch matter, 21 E 4.4.40. 9 EAA. 44.39. | 

An Award, thageither of the parties ſhalt releaſe to the otliet all Actions till the Sed. 6. 
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day of the Award, is unreaſonable and void; for then the Obligation or Aſſumpſit 
will be releaſed alſo, that was made to perform the Award: So divers before 
for their unreaſonableneſs in other particulars, are void, H. 6. 10. 21 H.. 28. 

An Award that the one ſhall releaſe to the other ſuch a Suit he hath againſt him, 
when as in truth he hath no ſuch Suit in being, 20 E4.4. 38. 

An Award that one ſhall rob another, or diſſeiſe him of bis Free- hold, or the like, 
are void. 

If a Submiſſion be of all the Lands deſcended, ard the Award is of White ac 
and Black-acre,an Averment may be, that this is all the Land deſcended ; and by thi 
the Award may be good. per 7«ſt. Berkley, 11 Car. R. B. 

If the Submiſsion be made with Condition, ſo that the ſame Award be notified 90 
the parties, or ſome of them by a day, and the Arbitrement be well made; but iti 
not after publiſhed or delivered according to the tenor of the Condition, then is the 
Arbitrement void, and the Publication muſt be as the Condition is: If by ſuch a time, 
or under Seal, &c. then it will not be good, unleſs it be ſo done: But if the Condit 
on were ſo, that it be delivered to the parties before a day petentibus hoc, here t 
are not bound to deliver it till it be defired : If the Submiſuon be by divers of both 
ſides, Proviſor it be delivered to the parties, or one of them: If he deliver it not i 
ſome, or one of them, the Award is void; but if he deliver it to any, or either of the 
one, or the other ſide, it is a good Award. So if the Submiſsion be by two, ſo tha 
the Award be delivered to either, or atrique corum before Michaclmas, and it be de. 
livered but to one, it is not good. See this queſtion before above in the Negatin 
queſtion. 2 Fd 4. 21. 11. 1H.7.5. Dyer 218. 37 H. 8. Br. Cond. 40. 

An Awaid chat a cling ſhall be done by the advice of a ſtranger that is not part, 
or privy to the Award, is good enough, 8 Eqd.4. 11. 14 Ed. 4+:. 

An Arbitrement that the party ſhall do a Judicial act, is good, though it canngt 
be done without the help of ſtrangers, 19 H.6:38. 19 £E4.4.5 5 f. 22. 

If the Submiſsion be of things perſonal, and the Award is, that one of the parte 
ſhall do an act, that is, of a thing real in ſatisſaction of the perſonal wrong, & þ 
e contra: So if the Submiſsion be of one thing, and the Arbitrement of any thi 
incident to, or depending neceſſarily upon that thing, it is good. So if the Submils 
on be of all Actions real and perſonal, and the Award be onely of matters perſonal 
or of the matters real, it is a good Award; for ſo much- eſpecially, if no other mat. 
ters were notified to them. But in that caſe, if the words or manner of the <ubmil 
ſion be Conditional, that the Award muſt be of all matters or none, there it may be 
otherwiſe: So if the Submiſsion were of the Right, Title, ard poſſeſsion of Land 
and the Award be made of the poſſeſsion onely, and nothing ſaid of the Right; ye 
it is good for ſo much. So if A. on their ſide, and three others on the other ſide, d 
ſubmit to the Award of . and he do Award ſome matters that are between tie 
three and A. joyntly ; or matters that are between any of the three and A. this: 
good Award: So if a Submiſsion be of all Suits, aud the Award be, that te 
one ſhall- releaſe to the other all Suits, Debt, cc. except one Obligation i 
particular; this is a good Award : So if there be divers Suits and Controverſis 
about Tythe, and other matters between two, and they ſubmit theſe to Arbitremen, 
and he Award that all Controverſies between them ſhall ceaſe, and the one ſhall py 
to the other twenty pounds in recompence of all wrongs ; this is a good Award a 
the Tythe, adjudged. Ingram verſus Web, Trin. 18 Jac. B. R. And if the differ 
ence is between a thing ſeverable, and a thing entire, as the making of a Releaſe i 
the Caſe Supra; for there if the Award exceed the Submiſsion, it is void for all: 
do if A. and B. 1 Maii ſubmit themſelves to 7. S. for all matters from the beginning 
of the world unto the date of the Submiſsion; and in p une following they małeu 
Award, that A. ſhall pay to B. ten pounds, &. and that B. ſhall make him a gene 
ral Releaſe, and that this ſhall bean end of all matters between them from the begin 
ing of the world, until the date of the Award; this is a good Award, adjudged ; bu 
if other matttrs be ſnewed in pleading to be between the parties, between the dat 
of the Submiſsion, and the date of the Award, Contra, 9 Ed. 4. 44. & H. 6. 15 
9 H. 7. 13. 7 H. 6. 40. 36 H. 6. 1. Co. S. 98. Dyer 216. 19 Hs. 6. Br. 2 __ 

3 , 
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26 H. 5.8. Br. p. ꝙ ae. Sallows Caſe; Lee verſus Pain, Hill. 14 Fac. Cd B. 
4; Clic. Co. B Barn, Caſe. | Te 
If an Award be, chat he that hath done the wrong, ſhall give the other a Quart of Sifu. 

Wine, or ever fo little recompence for the ſatisfaction of the uy „it is good 

enough : So where divets of the one party, and the other ſubmit, and the Award is, 

that one of the one ſide, ſhall pay to another of the other party ſo much, and give 

nothing to, or from any of the reſt ; this is good enough: So an Award, for that 

the wrongs are equal from either party to the other, therefore either of chem ſhall 

go quit againſt the other; ſo if it be that either of them ſhall releaſe to the other; 

o if it be; that either party ſhall go quit againſt the other; and the one ſhall pay the 

other ſo much, becauſe bis wrongs he did were more; ſo if two have ſuits each 

againſt other, and they be referred, and the Award is, that they ſhall each of hem 

be Nonſuit, or diſcontinue their ſuits, and not ſu? again for choſe matters, or enter a 

Retraxit, are good, 43 Edw. 3. 33. 9 Edw. 4. 44. 22 Edw. q. 25. 19 Hen. 7. 37. 

Fitz. Arb. 9. 9 Edu. 4. 44. 10 Hen. 6. 4. 20 Hen. 6. 19. 5 Hen. 7. 22. Fitz. 

Arb 9. | 

An &cbitrement, that one ſhall releaſe to the other all his right in the Land in 
queition, is good; if it appear by the Award, that he to whom the Releaſe was made, 
were in poſſeſſion of the Land, 9 Ed.4. 44, 21 Ed 4. 40. 

If the Controverſie referred, be about a debt of ten pounds due by a Contract, of the one 
and the Awardis, that he ſhall pay forty ſhillings coſts, it is good; for hereby he is part onely. 
diſcharged of the debt that doth pay it. So if divers Treſpaſſes done by one of the 
parties be referred, and the Award be, that he that hath done the Treſpaſs, ſhall pay 
ten pounds for the Treſpaſſes, and ſay nothing of the other, this is good; for here- 
by the other is diſcharged of any Action for thoſe Treſpaſſes: So if the Award be, 
that whereas one of them hath received twenty ſhillings of the other, and hath done 
him divers Treſpaſſes , as alſo the other hath done to him divers Treſpaſſes, that the 
ore therefore ſhall pay to the other his twenty ſhillings, and that they 'ſhall'gs quit 
one againſt another: So where divers matters be of both ſides, when the Award is, 
that they ſhall be friends, and all Controverſies and Matters ſhall ceate, and the one 
ſhall pay the other twelve pence : So if there be divers of both ſides, and the Award 
is, that one, or ſome onely ſhall pay to one, or ſome onely of the other fide, Cv. 8. 

98. 22 Ed.4 25. 20 H. 6. 19, 12. Coles Cale, 7 H.4. 31. M. 8 Pac. 20 H.6.8, 
10 H.6. 4. 19 H.6.6. 0 

If an Award be, that one ſhall levy a Fine, make a Feoffment, enter a Retraxit by Means to make 
Nonſuit, or diſcontinue his Action, or make defaults in a precipe quod reddat : In all or obtain the 
theſe Caſes, though the concurrence of the Acts of others be neceſſary, yet it ſeems ching. 
the Awards be good, 5 H.7. 22. 

If a ſtranger had drawnan Award before, and the Award be, that the parties ſhall 
perform that Award, it is good. 8 Ed 4. 10. 39 H.6. 10. 

If the Arbitrators meet, and commune one day of the Award, and make it after 
another day at a new meeting, within the time given them, this is good; but they can- 
not meet, and make a part of the Award one day, and meet aſter, and make the other 
part another day ; it ſeems this is not good, 39 H. 6. 12. 8 EA. 4. 10. 19 EA 4. 1. 


3 H. 4. 1. 
Award that the parties ſhall be bound, or ſhall make aſſurance by advice of Coun- 
cil, or that an Action ſhall be ſued between the parties by advice of A. is good. 
18 Ed.4.22, 23. 8 E.4. 1, 4. 
If the Arbitrement be, that the party that hath done the wrong ſhall pay a greater xeeſin«ble. 
ſum in value then the wrong is that he hath done; this Award is good. 8 Ed. A 21. 
An Arbitrement, that one ſhall give the other a thing he hath not, is good, if it be 
to be had, and he muſt provide it. 19 Ed. 1. 9 H.7. 16. 
An Arbitrement, that one of them ſhall give ſecurity for the performance of a 
thing to be done, is reaſonable and good, 8 H.6.'18. 19 H. 4. 1. 
An Award that the one party ſhall pay to the other ten pounds, and releaſe to him gcc. 8, 
all Treſpaſſes,and that the other ſhall releaſe to him again is good. yet he cannot com- 
pel him to releaſe; but he may ſue him or the Bond; or Aſſumpſit, 20 H.6, 18. 
Q 
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8. The Expo- 
ſition of an 4. 
ward, and how 
it ſhall be 
taken. 


How an Award 
ſhall be per- 
formed. 


— — —— 


I one he bound to ſtand tothe Award of faur of all Aions, Ge. Sothat the 


ſame be made in writing, and delivered ſuch a day by the Arbitrator, or 
oxtwo.of them: If any two of them deliver it, it is good enough, Salars Cale. 

| if the Submiſſion be with Condition, ſo that the Award be delivered before ſuch 
a day, and the Arbitrators deliver it by word of mouth, it is a gaad Award; by 
if the Condition had been, that it ſhould have been delivered in writings, Cura 


Andi if in ghis Caſe the Award be made in one County, and delivered io another, yet 


it is good enough, Dyer 218. 5 H. 7. 7: 
1 be by divers on both ſides, with Condition that the Award by 


delivered ta the parties, or one of them. If the Axhitratars deliver it to both, or all 
of one ſide, or to one of either ſide, it is good enough, Dyer 218. 

If the Submiſſion be with Condition, that the Award be delivered before Ai. 
chaelmas ; if it be delivered the laſt day before after Sun-ſer, it is good enough, ad, 
judged. Parkers Cale: M. 37,38 Eliz. Co. B. 

Fhough an Arbitrement be a Judgment, yet it is not like to other Judgments that 
are taken more ſtrictly; for this ſhall be taken according to the intent of the Arb 
tcators; if the intent will ſtand with Law, elſe the parties ſhall perform it according 
to theſe words; in ſuch ſenſe as they will agree with Law, 17 Ed 4.3. 21 Ed4-39, 
19 H.6. 36. | 

"If an Award be, that one ſhall pay to the other twenty pound at Michaelmas nen 
coming. provided, that for ſecurity the Extents and Leaſes ſhall remain in force: And 
if he pay got the twenty pounds at the day, nor put in ſecurity ſuch as the Plaintiff 

| ike of, then the Leaſes and Extents ſhall remain in force. This is an abſolue 
ward for the money, aud the words (nor put in ſecurity) ſhall refer onely tothe 
ſaving of the Leaſes, adjudged. Dightons Cafe. AMA. 2 fac. B. Reg. 

Ihe parties are hound to do all that they can to perform their Award, and it mul 
not he done in part onely, but part may be at one, and part at another time, 21 Ed. 
39, 8d. 4. 10 6 H.7, 

I. the Award be, that the one ſhall pay to the other ten pound for all 
and then that the other ſhall releaſe all Actions, cc. Now inthis caſe the other ſhall 
not he bound to releaſe, till the other pay him the money; and ſo in all like caſes, 
when another is to do an act before the party is to do his act; if the other do it not, 
he is excuſed. But if che Arbitrement be, that one ſhall pay money, and that the other 
ſhall releaſe without any ſuch reference of time, then or the like; either muſt per- 
form his part at his peril, 21 Hen. 7. 28. 10, 36 Hen. 6. 15. 5 Edw. 4. 7 
21 Hy. a8. 

It no time be ſet by the Award for the doing of a thing, the party ſhall have a re 
ſonable time to do it, 20 EAA. L. 21 EAd.4 41. 

If a thing be ordered to be done, which may be done two ways, in one whereof 
the concurrence of a ſtranger is neceſſary, in the other it may be done by the party 
himſelf; is ſhall be done that way in which the party may do it himſelf. 21 Edw 


oY 40. * 

If an Award be that one ſhall make and ſeal a Bond or Releaſe, Cc. He that isto 
do it, muſt get it made, and muſt ſeal it at his peril, Brown and Downgors Caſe, Trin. 
18 Pac. B. R. Co 5.77. In Margent. 

Ihe Defendant was to pay to the Plaintiff upon Award eight pounds or three 
pounds, and coſts of Suit expended in ſuch an Action, between the Plaintiff and De 
fendant, as ſhould appear by a note under the Attorneys hand of the Plaintiff, & 
In this Caſe the Hlaintiff is not bound to cquſe his Attorney to give notice thereof, or 
make. tender of the note to the Defendant , but he ought to ſeek the Attorney, and 

requeſt it, March, 108 5. 186. & 156, pl.225. 

If Arbitrators Award dne party to pay to the other money, and ſay not wha 
day, he myſt pay it without demand at his peril, Go/db.63. 

Arbicrement is a good plea, in all Actions perſonal, though the Submiſſion be not 
by Deed; ſo alſo to all Actions that are grounded on an Eſpecialty, when no cerrain 
duty / doth acciem by the Deed tempore confeftionrs ; but 8. wrong and a default ſubſe- 
quent, together withithe Deed, gives Action to recover damages, as upon a Covenant 
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concern a houſe, of which the Plaintiff had Enfeoffed the Defendant, that be ſhall 


In Ar. ij. mm rbitrement. Te 


to repair ; or that he hath power to Leaſe a Term, and ſuch like, (6.6. 44. 14 Ed.. 


0 Co. 9. 60. 

„ is a — plea alſo, in an Action of Debt on a Leaſe for years, or on a Contract; Sed. 9. 
alſo in an Account of a Receipt per auter mayne ; alſo in a Farger de fon faits ; alſo 

in a Raviſhment de gerd; alſo in mixt Actions, if the Submiſſion be by Deed : And 

in all ſuch Actions, wherein an Accord with ſatisfaction is a good plea ; alſo it is ſaid 

an Arbitrement is a good plea in an Action upon the Statute of Laborers; alſo in a 

Writ of Annuity, if che Submiſſion be by Deed, Broo. Arbitr. Dyer 75. 26. 19 H. 

6. 36. 14 H.4:324, 6 H.4.6. Fitz, Arb. : | 

But in Debt upon an Eſpecialty, or Arrearages of Account before Auditors, or 

in a Controverſie grounded on matter of Recotd : In all real and mixt Actions, Ar- 

bitrement is no good plea, Co. C. 44. B. R. ; 
' Hethatpleadeth an Arbitrement, muſt ſhewthat he hath performed his part, and — — Arbi- 
how, and wherein; or that he tendred, and the other refuſed, for this will excuſe, or — 
ſay he is ready to perform it: And if divers things be to be done on the one part, in ; 
ſome of which the Award is void, and thereupon other things are to be done by the 

other ſide ; it he ſhew he hath performed the Award, ſo far forth as it is good, the 

other muſt perform his part; and he that will ſue upon an Award, muſt ſay he bath 

done all that is to be done on his part, and wherein in particular the othee hath 
broken the Award, C. o. 131: 7 H.4-31. ; 

It is ſometimes taken for an agreement between two or more, that intend the oy 10. Accord 

ing of a fine of Lands one to another, how and what manner the Lands ſhall —& 

(for which ſee Fine.) But here it is taken for an Agreement between two of — 
more, to ſatisfie and make amends to another for ſome offence done to him; which an Accord. and 
being performed accordingly, though he give not the tenth part of the „it is what ſhall be 
a Bar in any Action brought for the ſame offence: And this is either Abſolute and * — A= 
Executed, or Executory. That which is executed, is ſuch an Accord as is — — * — 
N the Agreement. Executory is that which is not yet done, but agr | 
onely to be done, Plow.5, 6. Dyer 356. 39. | | 

To the making of a good Accord that may be a Bar in an Action for any wrong The qualities 
done, theſe things muſt concur. . Of agoodAt 

1 The thing given and received, muſt be valuable, and ſatisfactory, a charge to the dt. 
giver, and a benefit to the receiver, | 

2 It muſt be perfectly and compleatly finiſhed and executed, and ſatisfaction made 
according to the Agreement before any Action brought. 75 

3 It muſt be in the life time of him that did the wrong. 

4 The party to whom the wrong is done, muſt accept the Amends according to 
the Agreement; for it ſeems notwithſtanding the Accord, he may refuſe it, ard 
Tender of Amends without an Acceptance thereof is no plea in any Action, but 
being accepted is: For as wrongs and injuries cauſe diſcord and variance, and beget 
Suits ; ſo by an Accord between the parties, this may be recompenced, and this re- 
compence begetteth peace. Dyer 356. 6 H. 7. 11. Fitz. Accord. 4 Dyer 75: 
17 Ed 4.2. Co.9 79. 5 EAA. 7. Old Books of Entries, f.6. Dyer 356, 

In a forger of falſe Deeds, If the Defendant give to the Plaintiff a Pottle of 
Wine in ſatisfaction of the Treſpaſs, and he agree to it; this is a good Accord, and a 
Bar in the Action, 19 H.6. 29. Fitz. Bar. 28. 

If divers do a Treſpaſs, and one make a good Accord, this will diſcharge, and be 
a Bar to all the teſt, Co. 9. 79. | 
II a ſtranger, as one of the Parents or Friends of the Treſpaſſor give the Amends 
in recompence : It ſeems this is as good, as if the party himſelf did give it, Barre 


166. 


In Detinue for a Cheſt and Charters therein, by the delivery of the Plaintiff : 
The Defendant pleads an Accord, that he ſhould keep the Cheſt until the Plainciff 
come to Briftel, and there it ſhall be opened: And if any Deeds be there that do 


keep it till, and faith, That he never came to Briſtol, and it was awarded a good 
Concord. But Quere. Fitz, Accord. 2. 7 Ed 4. 23. Ic 
| Q 2 
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If one be amerced for a private Nufans or Treſpafs done to the Lord in his 
and he receive the Amercement, though it be Extortion, and he could not have re. 
covered it; yet it ſeems, if he after bring an Action for this Nuſans, this acceptance 
of the Amercement may be pleaded in bar, Firz. Bar. 187. 222, Br. Treſpaſs, 195, 
G1, 66, 

Seck. 10. If one plead, that whereas there were divers Treſpaſſes committed'by each of 
What nor, them, one upon another, and by mediation of Friends, they agreed one ſhould go 
— * quite againſt the other; this is no Plea, neither will it bar in the Suit: So in an Er- 

try on the Statute of Ric hard That the Plaintiff ſhall re- enter, and have his Land in 
peace, and that he ſhall deſver him the writings that he hath, that do concern the 
Land, Dyer 356. 16 E4.4. 8. 9 Ed.. 19. Fitæ Accord. 3. 

So if it be in Treſpaſs for Goods taking, and the D-fendant plead an Accord 
made, that he ſhould have his Goods again, 9 E4.4+ 19. 30 H. 4. 

So if it be, that the Defendant ſhou!d do his endeavor to make the Plaintiff, and 
another who was at odds with him, agreed; or (as it ſeems) to ſhew that he did 
make an Accord between him and the ſtranger, unleſs he ſhew withal, that he was at 
ſome charge to do it, Fitz. Accord, | 

For default of If the Defendarit plead an Accord, that he muſt make Windows, and pay ten 
Execution. pounds at a day to come; and he ſet forth, that he hath made the Windows, but he 
doth not ſer forth that he hath paid the ten pounds; this is no bar; 6 Hey 7. 10. 

In Treſpaſs, the Defthdant pleaded an Accord to pay fix pence to the Plaintiff, 
and to give him counſel when he ſhall require it; this is no good plea, 17 E4.4. 2. 

Tender of money without payment, is no good plea in bar of any Action, O14 
N. B f-122. 

If che Accord be between the parties, and be executed by the Heir or Executor of 
the Treſpaſſor; this is no bar where any Action may lie againſt the Executor, Dye 

6. 

For other 1 Writ of falſe Impriſonment, the Defendant ſaich , That it was agreed be- 

cauſe. tween the Plaintiff and him. that he ſhould bring the Defendant to ſuch a place, 
which is the ſame impriſonment and it ſeems this was no good plea, Firz. Bar. 14 

11. In what In all Actions wherein an Arbitremenc is a good plea m Bar, an Accord executed 

Actions Ac- is a good Bar: As in all perſonal Actions fonnded on a wrong, wherein damages 

_ —— bea onely are to be recovered ; as in Actions of H reſpaſs, and upon the Cafe, Sur Aſ+ 

— ſumpſit, or otherwiſe, Artaitits, Appeal of Maytime, Covenants to repav, or the like: 
Maintenance, (onſpiracy, Waſte in the Tenuic, Forger of Fairs, Raviſhment of 
Gard, Debt upon a Conttact: In all Actions alſo wherein Chartels real or perſonal 
are to be ecoveted, as Ejeftione Firme, © nave ejecit intra terminum. Waſte againſt 
a Leſſee for year, Detinue of Goods or Charters, which concern Freehofd ; and in 
all „ions wherein the wrong is tuppoſed to be Vi er armis, and wherein Capia & 
Exigent doth lie at (ommon Law, 2 6. 44. Dyer 76. Old Bookof Entries, fol. ö. 
19 H. 6. 52. per Curiam, Trin. 7 fac. B Regs, Co 4. 1. 13 H. 7. 20. Cog. 78. 
6.44. 40 Ed 3.25. 35 H.6 6. Bromul. 2. part. 28. 

In all Actions real for any Freehold or Inheritance, or mixt, as A ſsiſe or Waſte in 
the Tenet; this is no Bar (but in ſome Caſes where certain Statutes make it a Bar, as 
in a Joynture) and therefore an Accord with fatisfaQtion, is no plea in thoſe Actiom: 
So likewiſe in all Actions founded on a Record, or a Specialty, as an Obligation, or 
Debt on a Lea e for years, or in an Account before Auditors, but where it is found- 
ed partly on a Record or Specialty, and partly on a Deed; there it will lie as in At 
taint, and ſome of the Cafes above, Co. 9. 9. 4. 16,44. 13 H. . 29. 10 H. 7. 4 
13 l 4. 5. See Liver. Condition 181. Debt. 122. 

Where an Ac- If one be bound in a Statute or an Obligation to do a Collateral AR, as to makea 
— Eeoffment, Account, or the like; here an Accord with Execution for any other 
one thing for thing as money, or the like, is no plea to ſave the Forfeiture of the Obligation: 
another, ſhall But if tHe Condition of the Deed, by the Original Contract of the parties, be to pay 
binde, where money, there by agreement between the parties, any other thing may be given in ſi. 
0 risfactlotrof it, whether the money in the Condition be a Collateral ſum, or parcel 
the Obligation, Dyer 1. Co. 9.79. 12 H. 4.23. 9 H. 7. 4. See Agreement, 4 
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If one be bound in two hundred quarters of Corn, in condition to pay twenty 

unds, the Obligor may by agreement between them pay him a Horie forit : But 
if the condition were to pay fifty quarters of Corn, he cannot give money, or any 
other thing in ſatisfaction of it by an Accord to ſave the Obligation, Ce. 7. 9. 
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C HAP. XVI. 
Of Artificers, Traleſmen, and Arrow. beads: 


$8 Heſc are fuch, whoſe Calling and Imployment is and doth conſiſt eſpe- 
cially or chiefly of their bodily labor. As the Calling of Tanners, 
Shoo-makers, Girdlets, Sadlers, Cord-wainers, Laborers, Burchers, 
Brewers, Bakers Gliafters, Lime- burners, Brick-makers, Tile-make $, 
[lammers, and ſuch like, which are called Crafts, Fears, Trades, 

F Myſteries ; or Occupations, which are oppoſed to thoſe Imploy. 
ments, wherein the minde is chiefly occupied; as the Imployment of a Divine, 
Lawyer, Phyſitian, and che like, which are called Profeſſions, Star 2, 3 £46. 15. _ 

No Butchers, Brewers, Bakers, Cooks, Poulcerers, Coftermongers, or Fruiterers, — de 
ſhall conſpire, promiſe, or ſwear, that they ſhall not fell their Victuals but at certain — 
prices, Star. 2,3 Ed6.15. 

No Arctificers, Workmen, or Laborers, ſhall ſo conſpire, promiſe, or ſwear, not 
to do any work but at certain prices; nor to do that another hath begun or not to 
do more then ſo much work by the day, or not to work but at certain hours, J rat. 

2,3 Ed. G. 15. 

"He that wankgrefſech either of theſe Branches, ſhall ſuffer for the firſt offence ren The puniſh. 
pounds; or if he pay not that within ſix days atter conviction, twenty days impriſom nent of his. 
wont. to be kept with Bread and Water: For the ſecond offence tu enty pound, if he 
pay it within (ix days after conviction, or «Ie the puniſhment of che Pulury. And 
for the third offence forty pound if he pay it within fix days after conviRion, or e ſe 
the puniſhment of the Pillory, and the loſs of one of his Ears and to be ever after 
taken infamous, for his ſayings or depoſitions. And if it be the Company or ociety 
of Victualers that offend herein, and the greater part of them be p eſent at, or do 
conſent to the conſpiracy, their Corporation ſhall thereby be diſſolved. 

All Juſtices of Aſſiſe, and Peace, Mijors Bailiffs, and rewards of Leets, may Who may 
hear, and upon proof, by witneſs or confeſſion, puniſh theſe offences, Idem. puniſh rh1is, 

Such as have been Apprentices, and may exerciſe their | rades in one place. may where Tradef- 
work in any plice, unleſs the Orders and Ordinances of the place (as in divers Cor- men m- 
porations tbey do) hinder them. And if choie extend onely, and will reſtrain (as it Vork, or not. 
ſeems to ſuch as are dwelling within the Corporation and not ſtrangers; for ſtrang- 
ers cannot be let to work there, if any man will retain and hire them. See the Statuscs 
'of ſhe 2, 3 Ed.6. & 3,4 Eds 10. 


of Arrow-heads. 


[ A II Heads for Arrows and Quarrels, muſt be well boiled or brazed, and bard. 
ned at the points with Steel, in pain to forfeic them, be impriſoned and be 
fined at the Kings pleaſure. 


2 Theſe Arrow-heads muſt be marked with the proper mark of the Maker: 
3 Juſtices may puniſh defects herein, Stat. 7 H. 4. 7. 


CHAP. 


i 


4 eAſſets. Our. 1. 


Sec. 2. 
Quonglex. 


Where and 
what ſhell be 
ſaid Aſſets to 
an Heir, to bar 
him in an 
Action, or 
not. 


C HAP. X VII. 
Of Aſſets. 


» Sſets is in two kindes, either Intermains, which is where one 
dieth indebred, and maketh his Executors: Or dieth inteſtate, 
and the Executors or Adminiftrators have ſufficient in Good 
or Chattels, or other profit, to pay his debts, or ſome part 
thereof. Theſe Goods or Chattels are called Aſſets Inter 
mains, (5. e.) Enough in their hands; and they ſhall be 
chargable for ſo much as they have come to their hands 
any Creditor, or Legatee: And if they waſte it, or loſe it; 
or pay Debts or Legacies, in any other order then the Lay 

doth ſet down, they muſſ anſwer it out of their own Eftate, Terms Ley, Co.6. 
Dyer 271. Or it is by Deſcent, and that is alſo in two kindes, 1. Where a man bi 
eth himſelf and his Heirs, by ſome eſpecialty or writing to do ſomething, and die 
leaving Land in Fee-ſimple, to deſcend to his Heir: In this caſe he ſhall be charged 
for his Land, to perform this as far as the Land will extend upon a Suit. And if he 
take not carein his pleading he may be charged for his own Land, that he hath by 
other means. 2. It is where a Man hath Land in Tail, or in the Right of his Wi 
and alieneth the ſame with Warranty, leaving as much other Land in Fee · ſimple ty 
deſcend to his Heir. Now this will be a Bar to the Iſſue in a Formedon, ona Sar cui is 
vita, whereby elſe they would have recovered the ſame Land, Brio. 199. 42 Ed. 
Io. Ce. 5. 34. 8. 52. In boch theſe caſes, this is ſaid Aſts per Deſcent in the 
Heir, Quod tant undem valet. | Let bh 

Aſſets therefore is either Intermains, or by Deſcent. Intermains alſo is in fa, 
i. e. When one hath enough indeed in his hands; or in} Law, i e. When though he 
hath it not indeed, yet the Law doth charge him as if he had it. By Deſcent is eithe 
to charge him on a Deed, or to Bar him in an Action, Star. 33 H. 8. 19. 

That Aſſets that muſt make a Lineal Warranty, a Bar muſt have ſix qualities. 

1. It muſt be Aſſets, i. of equal value or more at the time of the Deſcent, 

2. It muſt be by Deſcent, and not by purchaſe or gift. 

3. It muſt be Aſſets in Fee-ſimple, and not ig Tail, or for another mans life. 

4. It muſt Deſcend to him as Heir from th@þme Anceftor that made the War 
ranty. 

5- It muſt be of other Lands or Tenements, Rents or Services valuable, or othe 
profits iſſuing out of Lands or Tenements, and not Perſonal Inheritances, as Anow- 
ties, or the Reverſion of the ſame Land, or the like. 

6. It muſt bein Eſtate or Intereſt, and not inuſe or right of Actions, or right u 
Entries; for they are not Aſſets, until they be brought into poſſeſſion; and whent 
hath all theſe qualities, it is a Bar, though the Iſſue have done the ſame away by Ale 
nation: But then the Iſſue of the Iſſue ſhall not be barred. But if the firſt Iſſue 
were barred ina Formedon, and then after alien the Aſſets, then the Iſſue of the Iſſue 
is bound alſo, Co. ſuper Littl.374. 4 Ed.3. Gard.63. Fitz. eA(ſets 4. 43 Ed39 
7 H.6.3. 11 H.4.20. 24 Ed 3. 47. Co. ſuper Littl.384. Perk, ect. 270. Dy 
139. Plow.110. (6.3,78. 10.38. 

If a Rent in Fee · ſimple iſſuing out of the Land of the Heir, deſcend to him where 
by it is extinct; yet this is Aſſets. And for this purpoſe, in Judgment of Law, bai 
continuance. And therefore, if the Father be Tenant in Tail, and ſeized of a Rent 
charge, iſſuing our of the Lands of the Son in Fee, and diſcontinue the Land tailed 
with a Warranty; this Rent deſcending ſhall be ſaid Aſſets, Fitz. Aſſets 5. Co. 3. 3 
Fitz Recovery in value 17, Ca ſuper Littl.374. Perk. Fett. 270 

A Seigniory in Free- Almoigne is no Aﬀets, becauſe it is not valuable; and ſoall 


of a Seigniory of Homage and Fealty. Fitz Meſue 7. Regiſter 293. Cv. idem. 1 


| 


> 4 


Ou. Afſets. 


An Advowſon is Aſſets, and it ſhall be recovered after the rate of twelve pence 
for every pound or mark the Church is worth, Co. ſaper Lirtl. 374. 

If the Tenant in Tail maketh a Leaſe for life, or giftin Tail rendring Rent, and the 
Reverſion deſcend ; this is no Aſſets to bar. Non poteſt adduci exceptio cjuſdem rei, 
exjus peritur diſſulutio, Fitz. Car. 35. Co. ſuper Litti. 384. 20 Ed 3. 22. 

All the Lands, Tenements, and Hereditaments, that do deſcend to the Heir imme - Where and 
diately from his Anceſtor, that made the Specialty in poſſeffion, or in Reverſion after whamſhall be 
any Eftate for life or years, ſhall be Aſſets in the hands of the Heir ; but no Executi- — 
on ſhall be of the Reverſion, till the Tenant for life be dead: Alſo Rents and Ser- charge kim 10 
vices that are valuable, and Tyrhs and an Advowſon are Aſſets, Dyer 373. erk. 348. an Epecialy, 


or not. 
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Co. ſuper Litti 374 D. & St. 111. 4. Trin 42. . CJ. 

If a Manor deſcend to the Heir, and after a Tenancy Eſcheat ; this Tegancy 
ſhall be Aſſets, becauſe it comes in lieu of the Services, 6 H. 4. 1- 

If the Heir enter into Land for a Condition broken, this Land ſhall be Aſſets in 
his hands, And if one ſeized of Land in Fee, make a Leafe for years on Condition, 
That if his Heirs pay ten pound, the Leaſe ſhall be void, and the Heir do after pay 
the ten pound; it ſeems, that not onely the Reverſion after the Leaſe but the whole 
Eſtate of the Land ſhall be Aſſets in the Heirs hands, Bros. Aſſets 8. Opinio Bridg- 
man puſt. ¶ v ſuper Littl 159. 

If one and the ſame man have an Eſtate Tail in Land, and the Reverſion after; 
this Reverſion in his Heir by deſcent, ſhall be Aſſets. So if an Eſtate be made to e-. 
for life the Remainder to J. in Tail the Remainder to the right Heirs of A. this is 
a Fee-ſimple in A4. and therefore will be Aſſets in the Heir of H. Co. 6. 42. Co. 
ſuper Lint fol.<4. Finches Ley 73. 

But a Copihold of Inheritance of Land, or a Freehold deſcendable, ſhall not be 
Aﬀets to charge an Heir in Debt, upon a Bond made by the Anceſtor, Co. 4. 42» 
10. 98. 

Perfomal Inberitances, as Annuities, and the like, or ſuch as are not valuable, as 
Services in Fraok-Almoigne, or of Homage and Fealty, — they do deſcend in 
Fee - ſimple, are not Aſſets in the Heir. So neither is a Reverſſon of Land after an 
Eſtate Tail in another perſon, any Aſſets in the Heir, Co. ſuper Littl. 374. Broe. 
Aſſers 26. D. & Ft. 76. Co. 6. 42. 

An Eſtate Tail that comes to the Heir by deſcent, is no Aſſets to charge him upon 
any Eſpecialty of any of his Anceſtors, Dyer 124. 

The Lands and | enements in Fee-fimple deſcended are not Aſſets neither, if they 
be bona fiae, aliened and fold away before the Writ purchaſed againſt the Heir, up- 
Var onthe Elpecialty, though rhe Heir do after repurchaſe them again before the Writ 
be brought, Dyer 124. Bros. 27. 

What ſhall be Aſſets in the hands of Executors or Adminiſtrators. See Execu- 

a ters. And fee more of this here in Here Devaſtavit, Extinguiſhment and Wars 


ranty. 
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Aſſignee, what 
the kindes. 


4ſiſe of things, 
what. 


eA ſcignees, Aſriſe of Bread, G c. CHa. 18 


CHAP. XVIII. 
Of Aſſignees, Aſſſe of Bread, c. | 


Attachment and Attaint. 


He word Aſſignee, doth ſometimes ſignifie the perſon to whom: 
thing given or granted, ſhall be. afterwards granted or conveyed by 
him that bath the thing. And ſometimes the perſon to whom 
thing is to be done, that is not done at the firſt. And in both theſe 
ſenſes, they are either in Fait or Deed, which are thoſe Aſſignees 
thatare indeed appointed to receive the thing ; or in Law,which are 
ſuch as are named by Law, to have or do the thing as Executors, 

For the knowledge whereof take theſe Caſes. 

1 If one Covenant to doa thing to 7. S. or his Aſſignees, or to 7. S. and his 
Aſſignees by a day, and before the day 7. S. die; in this Caſe it muſt be done to his 
Aſſigns, if he before the day name any Aſſignee, otherwiſe it muſt be done to his 
Executor or Adminiſtrator, which is an Aſſignee in Law, 27 H. g. 2. 

2. If one make a Leaſe for years, and grant that the Leſſee and his Aſſignees, ſhall 
have twenty load of Wood yearly; in this Cafe he to whom the Leaſe is aſſigned i 
Aſſignee. So if one make a Feoffment. of Land to 7. S. and warrant the Land to 
him, his Heirs, and Aſſigns, and he aſſign over the Land; in this Caſe the A. 


ſignee may take the benefit of it, and vouch upon the Warranty. So if I fella Horſe 


on condition, that if I pay forty ſhillings to the Vendee, or his Aſſigns ; in this Caſe 
his Aſſignee is he to whom he ſhall ſell the Horſe. 

: 3 Where 1 am bound with condition ro make a Feoffment to one and his Aſ. 
ſigns ; in this Caſe the Aſſigus are ſuch as he ſhall name to me, and to them 
muſt 1 make this Feoffment. See for theſe things, Plow. 287, 288. Co. upon Littl, 
210. Perk. Sedt. 100. | 

4 Grantees of Reverſions ſhall have like advantage againſt Farmers and Leſſee 
(by Action onely) for any Covenant in the Deed, as the Leſſors their Heirs or Suc- 
ceſſors might. What Aſſignees ſhall take advantage by this, fee ( ovenant. Numb. d. 

5' What Aſſignees may take advantage of a Warranty, is to be ſeen in Warranty. 
Numb. 1 2. 

6 The Remedy of Entry, in caſe a man be put out of his Land, taken in Exchange, 
doth not go to an Aſſignee. See for this in E/change, Numb.:. 

7 AFeme ſole conveys a Term in Truſt, and marries, and then the Husband aſ- 
ſigns it away; in this Caſe, the Truſt doch paſs, but not the Eſtate. Marob. 88. 


pl. 141, 
of the Aſsiſe of Bread, and other things. 


Sſiſe, this word hath many ſignifications in our Law; but in this place it ſigni- 
fieth nothing, but the ſetting down and regulating of the price, and quantity of 
Bread, and Beer, and other things to be ſold. 

For the Aſſiſe of Bread and Beer, ſee Stat. 51 H. 3: Ordinance of Brewers, cap.2» 
5,6. Two Statutes, Incerti temporis, Crumpt. Far. 225. 12 Ed. cap.6. 3 H. 8. 8. 
dee Clerk of the Market. 

And for the Aſſiſe of Fuel, 43 Flix. 14. 7 Ed 6.7. See Quantity. For Paper, 
Parchment, Tile, Timber, Leather, Lead, Hops, Beef, Cheeſe and Butter, Herrings, 
Salmons, Eels, Wool, Hemp, Sugar, Spice, Iron, Glaſs, Linnen-cloth , how it ſhall 
be meaſured and accounted, ſee Dalt. 7ſt. of Peace, 185. See cap. 29. 


of 


18. 


Cup. 18. 1 ttachment, Attaint. . 121 


| 


of an Attachment. 


O attach, in our Law, is to take hold by commandment or Writ of a mans per- Attachment 
"> or goods: If it be applied to the perſon, it doth not differ at all from an aud 4414-5, 
Arreſt. So an Attachment is ſometimes to take the perſon of a man, and ſometunes *** 
to take his goods, and ſometimes to take both together. In the one ſenie it is laid, 

a man may attach a Cow, or that a man may be attached by a Cow, or by an hundred 
Sheep. ; 
There is an Attachment of Privilege ; and it is in two caſes : Either to give power Attachment of 
to arreſt a man in a place privileged ; Or it is to arreſt a man by virtue of his H ffice 211vi/edg,whar, 
and Privilege to come into that Court to which he himſelf belongeth, and in reſpect + 
of which he is privileged. And there is an Attachment to arreſt a mans perſon for 
ſome Contempt to a Court, or other miſdemeanor. For which ſee ¶ ntempt 

There is a Proceſs alſo called a Forein Attachment, which is uſed to attach the Forein Attach- 
goods of Foreiners found within any Liberty, for a Debt due to another man. Alſo went, war. 
there is an Attachment uſed in the Forreſt-Courts; and there is a Reattachment, Rearrachment, 
which is a ſecond Attachment of him that was formerly attached, and diſmiſſed the what. 


Court without day. 


Of an Attaint, 


T is a Writ that is given to relieve a man that is hurt by a falſe Verdict. As if in a Attaine; 
Civil cauſe, after another be pleaded to Iſſue, a Jury of twelve men, 3 
impannelled, give a Verdict againſt their Evidence given unto them therein, ſhew 
themſelves to be partial, and thereupon Judgment is given; then the party that is 
burt and grieved by the Judgment, may have this Writ againſt the other party, 
(whether he be Plaintiff or Defendant in the firſt ſuit) and againſt the Jurors or ſuch 
of them as be then living; and then it ſhall be tried by twenty four ſufficient Gentle- The trial and 
men of the Countrey, whereof twelve at the leaſt muſt be of the Hundred where the Proceedings 
Land lieth, whether the Verdict be true or falſe, after the ſame Evidence was given ****©'n- 
which was given to the petit Jury, (for no more, nor no other Evidence may be given 
to this laſt Jury then was given to the firſt; ) and if it be well done, or fo much as is 
well, ſhall be affirmed. But howſoever, if the grand Jury newly choſen do affi-m ir, 
though it be falſe, the party hath no remedy. And if the twelve Jurors be found 
guilty, then Judgment ſhall be given that the firſt Judgment ſhall be reverſed. a d che 
party reſtored to what was given from him thereby; That che party for whom the 
firſt Verdict was given, ſhall be fined and impriſoned ; That the Jurors for the firſt 
Verdict ſhall forfeit each of them twenty pounds apiece, if the matter were above 
forty pounds; if under, then one pound: And then are they called Attainted, and 
accounted as per jured and defamed, and they for ever diſabled to ſerve in any Jury, 
or give in Evidence in any Cauſe in any Court of Record again. But if he Petty Jury 
be acquitted by the Grand- jury, and they do adjudg as the firft, then ſhall che laint- 
iff in the Actaint not only loſe the Land, and be fined, impriſoned and raniomed at 
the Kings pleaſure, bur alſo pay damages to the parties moleſted ; and although the 
matter be never ſo falſe, yet is there no remedy after this in Chancery nor elſa here, 
Cromp. Fur. 40. And if it be the Plaintiff in the firſt Action that brings the Attaint, 
and he have Reſtitution, then he hath bis Title and Action as before. Forteſcue, 
Cap.26. Broo. 242: 18 Ed 4.9 Broo Attaint in toto. Dyer 2 2. Old N. B. 11 . 
Fitz. N. B. Attaint. Stat. 2: H. L. 3. i5 H68. 4.2.14 36. 5 E43.6. 28 Ed.3.8. 
3 H. 5. 5. 11. 11 H64.1:. B. 2. cap. 18. Kelw. 130. Det. 5. f.37. Dyer 53.173 235. 
301. 212. Co. ſuper Lit 294. 
Theſe Writs are ſe dom put in ure: For, Gentlemen will hardly be drawn to ap- 
pear to this end; and when they do, unleſs the corruption te very apparent. they 
will not attaint them ; and if they do the Judg is not willing to give ſentence but 
deferreth ; and then if the parties agree, or die, the Attaint ceaſeth. 
This word hath alſo another ſignification ; for when a Judgment is given againſt 
R any 
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What perſons 
may have an 

Attaint, and 
where not, and 
againſt whom. 


Whereir lieth, 
and where 
nor, 


Plcas in At- 
taint. 


any man in Treaſon or Felony, then he is ſaid to be attaint or attainted. For which 
ſee Attainder, 

Any one that is hurt by the falſe Verdict, whether he be party to the firſt Suit, ot 
not, may have this Writ ; and if the Verdict were about a matter of Land, then this 
remedy runneth commonly with the Land, fo that any party or privy ſhall have it; 
as an Heir or Executor, or he in Reverſion on a Recovery againſt the Tenant for 
life or years, Dyer 1. Co. 11.5, 18, Kelw. 119. Co. 3. 4. Stat. 91 R. 2.3. Co. ſuper 
Lit. 294. 

If a Treſpaſs be done by divers, and one have pleaded to Iſſue upon a Declaration 
againſt him, and the Jury upon the Trial have aſſeſſed unreaſonable Coſts ; the other 
Treſpaſſers may bring an Attaint, for they be bound by thoſe Damages, Cv. 11. 5, 
F. N. B 10. Co. 10. 119. 

If Treſpaſs be againſt two, and Damages exceſſive, they may join in Attaint, 
Co 11.43. 

But ſuch a one as is neither party nor privy to the Suit, may not have this Writ; 
neither can the King, or an Informer have this Writ, Kelw. 119. Plow. 439. 
Broo 479. 

And this Writ lieth againſt parties or privies, Heirs, Executors, and any other 
for the moſt part that hath the thing that was recovered by the firſt Judgment, 
Dyer 2-1, 

"ir lieth in all real, perſonal, and mixt Actions, in caſe where any material fa!ſhood 
is found, though there be ſome truth found with it. As in real Actions, where in a 
Writ of Entry the demand is of twenty acres, when he ſhould have but ten, and the 

eſtion be about the quantity, and they find he diſſeiſed him of twenty acres : If 
they find a man guilty of many Treſpaſſes, when he is guilty but of one ; or give 
exceſſive Damages in a Treſpaſs, or the like. But it lieth not on a falſe Verdict given 
upon an Enqueft of Office; nor for any falſhood found, when the thing found is out 
of their charge and impertinent to the iſſue; nor upon any falſhood in a Writ of 
Right; nor upon any thing found in a 2 are impedit de plenitudine ex cujus preſenta» 
tione, fi tempus ſemeſtre tranſierit, and about the value of the Church by the year, 
(0,644. wiſtm.1.37. 1 Cd. 3. 6. 28 Ed. 3.8. Dyer 30. Co. 11. 6. 10. 119. U. 13. 

Dyer 134, Ketw. 119. | 

Attaint lieth after the death of many of the Petty-Jury, 2 H. 4. 18. a. 16 Ed. 3, 
7udgment 109. 

Attaint lieth not where Judges increaſe Damages for the ſame, 3 H.4. 4.4. 

Attaint lieth not upon an Enqueſt awarded to enquire of Waſte, 7 H. 6. 38. 

There be divers Pleas may be pleaded to this Writ, as a Releaſe, Arbitrement, 
Accord, and the like ; alſo, That all the Jurors be dead but one. But one cannot plead 
another Attaint depending, Joint-tenancie, or that the Plaintiff is a Feme-Covert! 
Non tenure is no plea for the firſt Tenant ; but if he enfeoff a ſtranger, the ſtranger 
may pleadit, Co 6.44. Dyer 5.75. Broo 8. 11. See the Statutes hereof, weſtm 1. 
cap.37. Stat. de Attinctis. 1 Ed.3. 6. 5 Ed.3.6,7. 28 Ed.3.8. 34 Ed.3.7, 9 R.2.3. 
13 R.2.18. 11 H.6.4. 15 H 6.5. 11 H. 7. 21. 23 H.8.3. 37 H.$.5. 
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CHAP. XIX. 
O Attorny. 


N Attorny is a ſubſtitute or ſervant that is ſer or appointed in the Attorny; 
turn, ſtead, or place of another, to do any buſineſs for him. And 
he is of two forts. 1. Publique and by Record, as are the conſtant 
and general Attornies at Law, in the Courts of Record. Qi 
vicem gerit Clientis apud 7 udicem, whoſe Warrant from his Maſter 
is, Ponit loco ſuo talem Attornalium ſuum. He allo is general, or 
ſpecial. And the other is an Attorney that is private or by Deed, is ſuch a one as is Warrant of 4 
made and appointed now and then for any particular buſineſs, and upon any ſpecial publique At- 
occaſion, who are ſo then only at that time, and in that thing. And in both theſe corny. 
caſes, when any thing is done by another as an Attorny, it is as if he did it by himſelf: 
Qui per alterum facit. per ſeipſum facit. Co ſuper Lit f.51,52. Stat. 7 R. 2. cap 14. 
7 H. 4 13. dee for ſuch Attornies, Stat. 4 H. 4. 19. 18 Weſtm. 2. 10. 33 H. 6. 7. 

AC. 7. 

, CA private Attorney is commonly made and appointed by Letters, or a Deed of — j 
Attorny, which is uſually called a Warrant of Attorny, which is a Writing or In- . a | 
firument, authorizing the Attorney to do that for him that doth make him his At- , private At- 
torny. that he would have him to do. And their duty then is to purſue their Authority; corny. 

from which if they vary, they make all they do void and of no effect. For which ſee 

eAnthbority, & infra. 

The publique Attorney is to be made, appointed, and ſworn by the Judges of the Warrant of 4 
Courts wherein the be Attornies, and they ought to chooſe and appoint none but private At- 
men of Learning and Virtue, and ſuch as have been brought up in the lame Cou t, corny. 
or otherwiſe well practiſed in ſolliciting Cauſes, and have approved themſelves able 
and honeſt therein; and for miſdemeanors, they may remove, or otherwiſe puniſh 
them by their diſcretion. And then he is choſen by the Client, who makes his choice 
amongſt the Attornies made by the Court, of which he will, and he may make his 

Attorny in general, for all matters to do and receive for him: or ſpecial, in one or 
ſome particular matters or things. Stat. 4 H. 4, cap. 18. 3 fac. 7, 7 K. 2.14. 
7 H. 4. 12. 

By the Common- Law, all that were commanded to appear by the Kings Writ, Where and in 
were to appear in perſon, and then after appearance the Judges were uſed to allow what caſes one 
them an Atrerny : But if the Judges and Court were not ſuch as did not hold plea u. have and 
by Writ, they could not allow him without a Writ of Artornato faciendo; and the ww a 
Juſtices in Courts of Record and elſe, would qgt ſuffer any to appear by Attorny, and where 1 


whether he were Plaintiff or Defendant, . 8. 56. F. N. B. 26, 27. Stat. 20. not without 
H. 3. 10. a Writ our of 
But at this day in moſt caſes where one doth ſue, or is ſued, he may make his At- —— 


torny without Writ of Allowance from the King; as in Debt, Treſpaſs, Formedon, allowance. 
Account, Appeal of Murther, or Death, in Suits ina Hundred, Tyrhing, County, 
Wapentake, or Court of the Lord; in a Plea to the return of a Reſcous by the 
Sheriff, Dyer 361. 5 H.4.8. Glow-cap.3. Merton capio, Weſt. 2. cap. 10. 3 H. 5. 1. 
Dyer 212. | 
In an Information or Suit upon a Penal Statute, the Defendant being a Denizen 
may appear by Attorny of the Court, and ſhall not be compelled to put in Bail, 
Dyer 346.9. 29 Eliz. 5. | 
In a Writ of Aſſiſe, Attaints, C juris utrum, after the Tenants have once appeared, 
he may make his Actorny to ſue for him if he will, 3 E4.1.41- 
If any perſon be outlawed or waved, and is ſo impotent as he is not able to come 
in perſon to reverſe it; this being examined and found by the Judges, they =y in 
R 2 eit 


eA ttorny, Cuar.1g, 


their diſcretion allow him an Attorny ; but not in the caſe of a Writ of Capi ad 
ſatufaciendum, 7 H. 4. 13. | 

In Pleas of Treſpaſs in the County-Court, where an Appeal lieth not, the De 
fendant may make an Attorny, 6 Ea. 1.8. 

Any of the Petit-Jury, Defendants in Attaint, may appear and anſwer by Attorny, 
23 H. 8. 3. 

But in a Præmunire, the party may not appear by Attorny, without a ſpecial 
Writ, notwithſtanding he be a Lord of the Parliament, Stat. 14 H. 4. cap. 14 
9 Ed. 4. 2. , 

It ſeems that by this Writ which is called Attornato faciendo, the King may com. 


mand the Juſtices to allow an Attorny to the party, Plaintiff or Defendant, in - 
a 


By a Writ out 
et the Chan 

cery, or other 
allowance. 


Where and 
what things 
may be done 
by Attorny. 


What by a 
naked autho- 
rity cannct be 
done by an 
Attorny. 


Whar perſon- 
al things can- 
not be done 
by Attorny. 


P. i vate. 


Action or Cauſe; and the Juftices muſt allow him, as in a Quid juris clamat, ag 
a woman great with child, or any impotent perſon ; or in priſon, the Defendants may 
have a Writ to allow of an Attorny directed to the Judg, F. N. B. 25.1. Dyer 175, 
Dyer 135. p 15+ 

They which ſhall depart the Realm with the Kings licence, upon requeſt to the 
Chancellor, he with advice of the Juſtices may grant to them to make their General- 
Attornies to make anſwer, do and receive for them in any caſe or matter, Stat.). 


K. z. cap 14. 


Every Free- man which oweth Suit to the County, Tythings, Hundred, and Wa. 
pentage, or to the Court of his Lord, may freely make his Attorny to do thoſe Suits 
for him: And this mult be allowed him upon a Writ of Atternato faciendo, 20 H. 3. 
10. Fitz, Attorn. 106. F. N. B. 156. x 

But in Writs of Entry apd Right, the Juſtices will not admit of any Attorny on 
the ! enants ſide. unleſs he come in and acknowledg him before ſome Juftice, or have 
a Writ out of the Chancery to teſtifie it, F. N. B. 26. 

And a Retraxit cannot be entred in a Court by an Attorny, but the party muſt 
appear in perſon and do it, Co. &. 8 &. 

Moſt things that a man may do by himſelf, he may do by another: as, make 
Feoffment or Leaſe, or the like ; make Livery of Seiſin, Entry, Claim, Demand of 
Rent, or the like, or pay money: One may receive money, take Livery of Seiſin, 
take a Deed, take a Copibold-eftate by an Attorny ; alſo one may revoke an Admi- 
niſtration, ſurrender a Copihold-eſtate, ſue for Debts, and ſuch like by Attorny, 
Co. 9.75. Dyer 283. Br.89. Co. ſuper Lit. & Lit: ſect. 153. 14 H. 4.1. 

But if one have a naked authority only, coupled with a confidenee, as Executors 
that have power to ſell Land have, he cannot do this by Deputy or Attorny. So if 
one have only a particular power and authority in reſpe& of ſome ſpecial intereſt; 
as if there be Tenant for life, the Remainder in tail, and the Tenant for life hath 
power to make a Leaſe for one and twenty years, this cannot be done by Attorny: 
So if there be a ſpecial cuſtom in a Manor, that the Tenants may ſurrender to any 
two of the Tenants out of Court, this cannot be done by Attorny, unleſs the Cuftom 
will warrant it, C0.9:75,76. | 

Alſo there be ſome perſonal things that cannot be done by Attorny, but muſt be 
done by ones ſelf; as the doing of Homage, Fealty, Suit of Court, or the like, 7 H.. 
19. Co, ſuper Lit. Co. 9. 75. 

None but ſuch as are honeſt and skilful, and have been accuſtomed to ſollicite, or 
have been trained up in the practice of the Courts where they are to be Attornies, 
ought to be admitted by the Judges into that Office; and any one of thoſe Attornies 
that are allowed by the Court, may be Attorny for his Client, whom the Client wil 
chooſe, 4 H. 4. 18. 3 Pac 7. 

No Steward, Bailiff, or Miniſter of Lords of Franchiſes which have Retorns of 
Writs, ſnall be Attorny within the Franchiſe or Bailiwick in any Plea,whereof he is ot 
ſhall be Officer or Miniſter, 4 H.4. 19. 

Any perſon almoſt may be a private Attorny, or do a thing for another, yea, 
ſuch as might not do ſuch a thing for themſelves ; as an Infant, Feme · Covert. perſon 
Attaint, Excommunicate, Outlawed, a Vilain, an Alien. A Feme-Covert may be 
an Attorny to deliver Seiſon to her Husband, & fic + contra : And he in 3 

mainder 


9 Cuap. 19. Attorny. 125 
ad mainder may be an Attorny to deliver Seiſon to the Leſſee for life, Co. ſuper Lit. 
” f e; muſt demean themſelves honeſtly and juſtly according to their Office and . — | and 
Oath , not moving nor exciting men to Suits , eſpecially forein and untrue ones, Actorny. 
ny, for ſmall treſpaſſes and little offences, and ſmall Debts, whoſe Actions are triable 
in Courts-Baron, 4 H.4.18. 3 Pac. 5. 39 H.6.7. Tr 
cial If he have given any Fee to any Serjeant or Counſellor at Law, or any ſum of publique. 
14, money to Clerk or Officer, in any Court of Record at Weſtminſter for Copies, he 
muſt have a I icket ſubſcribed with the hand and name of the ſame Serjeant, Coun- 
m- ſellor, Clerk or Officer, witneſling how much he hath received, and at what time ; 
and he muſt give a true Bill to his Client, or ſome for him, of all other charges 
id concerning the Suits, which they have for them ſubſcribed with his own hand and 
nay name, before ſuch time as he ſhall charge his Client with any of theſe ſame Fees or 
75, Charges, 3 Pac. 7. 

He muſt enter his Warrant of Attorny on Record, the ſame Term the Exigent 
the is awarded,under pain of Forty ſhillings for every time: And the ſame Term he pleads 
ral- to iſſue being for the Debt. or before, or elſe he is to forfeit ten pounds, and be further 
. 7 pyniſhed by the diſcretion of the Judges of the Court, Stat. 18 H. 6 9. 31 H.8.30; 

18 Eliz. 13. 
Va. And they muſt not make any ſuit in a forein County, nor willingly begin untrue 
uits and forein ſuits, 39 H. 6. cap. uit. . 
. 3, They muſt not willingly delay their Clients ſuits for gains, nor demand in their 
Bils any other ſums of money or allowance on his Accounts of any money which 
on he hath not laid. out or disburſed; and if he do, his Client may have an Action 
ave againſt him, and ſhall recover treble damages, and the Attorny*ſhall be put out of 
his Office for ever, 3 Pac. 7. 
nuſt They muſt not admit any other to follow any Suit in their name: If they do, Set. 3. 
each of them, the Attorney and Sollicitor, forfeit twenty pounds apeece, and the 
be a Attorny is to be put out of his Office for ever, Stat. 3 Pac. 7. | 
d of They muft not be Under-Sheriffs, Sheriffs Clerks, nor Receivers, nor Sheriffs 
ſin, Bailiffs whilft they be Attornies; and therefore if they take upon them any ſuch 
Imi- Office, oy mult ceaſe that while and diſcontinue the practice of an Attorny, 
Stat. 1 H.5 4. 
* If a private Attorny do any thing, he muſt do it in the name of his Maſter for pgvate. 
tors whom he doth it, and not in his own name: As if he have power to make Leaſes 
0 if for years, it muſt be done in his name from whom he hath his power, unleſs there 
eft; be ſome neceſſity to the contrary z as where an Executor hath power to ſell Lands, 
ath they muſt do it in their own names ; or it be in ſome ſpecial caſe, as where the 
ny: Authority is ſo given, that he may do it by himſelf or a Deputy: But if the 
any Authority be indefinite, and he do the thing in his own name, all is void that he 
tom doth, Co 9. 76. Caria, Underhils Caſe, M.7 fac. B. Regis. 

Alſo ſuch Attornies muſt take care to purſue the Authority given them, ex- The power 
| be preſſed by the Dred and implied by the Law, Cv. lib. Inſtit. 1 par. fol. 3 2. See for nd authority, 
1.4 this, Feoffment, a 

He may bring an Action of Debt for the Charges expended, and his Fees againſt publique. 
| of his Client; or if he be dead, againſt his Executor or Adminiſtrator : But he muſt 
es =_ — give a Note of the Charges to his Client, in manner as is above ſet forth, 
nies At. 3 Fac. 7. 
wil They may not meddle in the Sheriffs office, and execute the office, or praiſe as 
Arttornies at one time, Stat. 1 H. 5 4. ä 
> Such an Attorny cannot do more then his Maſter : Derivative poteſt ag non Private. 
* poteſt eſſe major primitive. And therefore the Attorny of one that is diſſeiſed 
cannot make a Claim of from the Land, if the Diſſeiſee himſelf durſt co have 
yea, gone to the Land. The Bailiff of a Diſſeiſor ſhall not ſay , that the Plaintiff 
* never had any thing in the Land, for the Maſter himſelf might not ſay ſo, 24 Al. 
be 54. 244.16. 
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Warrant of 
Atccrny. 
Publique. 


Private. 


2. The kinds. 


3. The eſſect 
of it. 


4. Where and 
in What caſes 
the Arrorn- 
ment of che 
Tenant js ne- 
ceſſary, ornotʒ 
and how, and 
to what ia. 

. rents. 


* 


The Warrant for the publique Attorny is, Ponit loco ſuo talem Attornatum ſuum: 
And this ought to be entred carefully by the Attorny. See the Statutes ſupra el u. 
18 H.6.9. el 32 H. 8.30. Pp 

The Husband may make an Attorny for his Wife, and ſhe cannot diſavom him, 


33 H.6.43- 
The Warrant of the private Attorny is made by an Inſtrument or Writing, ur 


ſupra. 
The Principal in an Obligation may give a Warrant of Attorny for the reſt for 


appearance; and this is as good as if the reſt did give Warrant for themſelves, 
Dyer 361. 


CHAP. XX. 


Of an Attornment. 


» N Attornment is the agreement of the Tenant to the grant of 
the Seigniory, or of a Rent, or the agreement of the Donee 
in tail, or Tenant for life or years, to a grant of a Reverſion, 
or of a Remainder made to another. As where the Lord, of 
one that hath a Rent out of Land, doth grant over his Seig- 
niory or his Rent to another; or one that hath a Reverſion or 
a Remainder after an eſtate for life or years, doth ell or pive 
the ſame away to another.: In theſe caſes the Tenant of the 
Land muſt have notice of this ſale or gift, and of the alters 

tion of the party to whom he muſt attend in his ſervices, and he muſt give his conſent 
to the ſame gift or grant, or elſe generally the ſame is not good. And this yieldi 
of conſent is called an Artornment ; and it is either actual, or verbal, or actual 
verbal both. Co. ſaper Lit.309. Terms of the Law. Plow.25. Lit ſect. 5 57. 

That which is actual, is either implied and in Law, or expreſſed and in Fait. Of all 
which there are divers Examples hereafter following. 

The end, effect or fruit of this Agreement, is to perſect a Grant, and to make 
good Conveyance of an Eſtate: For where this is needful, no Rent nor Reverſion 
will paſs without it ; neither can the Grantee of the Seigniory, Rent or Reverſion, 
bring any action of Waſte for waſte done in the Land, nor diftrain for any Rent or 
Service upon the Land before this is done. But this is but a bare aſſent, and therefore 
it ſhall not nor will enure or work to paſs any Intereſt, to make a bad Grant good, 
to enfranchiſe a Vilain, nor to give a man a Tenancie by diſſeiſin, intruſion, or abate- 
ment, neither ſhall it work by the way Eſtoppel. And therefore if a man gain a 
Rent iſſuing out of Land by Coherſion of Diftreſs or otherwiſe, and the Tenant of 
the Land attorn to him, this will not amend his eſtate. Bur otherwiſe a Grant and 
the Atrornment of the Tenant do as effeRually paſs the Freehold and Inheritance of 
the Reverſion of Land, as a Feoffment and Livery of Seiſin of Land doth paſs the 
Poſſeſſton of Land. Lit. ſect. 551. Co. ſuper Lit. 302. Lit. Bro. ſeft. 267. 129. 379 
39 H. 6. 24. Co. ſuper Lit. 323.315. Lit. ſect. oc 8. | 
In moſt cafes where the Graritee hath means to compel the Tenant to attorn, 
there the attornment of the Tenant is at leaſt to ſome purpoſes needfal, For how 
ſever it be true, that if a Seigniory, Rent, Services, Reverſion, or Remainder be 
granted by Fine, in this caſe the Rent, Seigniory, &c. doth paſs, ſo as the Grantee 
maß etter for a Forfeiture upon the alienation of the Tenant being Tenant for life, 
— by Statute or Elegit, or upon an Eſcheat of the Tenant ; or ſeiſe a Ward or 

idt, if it happen before any Attornment be made. And if the Reverſion of 2 
Leaſe for years be granted by Fine, and the Leſſee be ouſted, and the Leſſor diſſciſed, 
the Conuſee may have an Aſſiſe; and therefore as to all theſe purpoſes the Actorry 

ment 


(Crae 20. Attornment. 


127 


ment of the Tenant is not needful. But che Grantee, his Heir, or Aſſignee cannot di- 
ſtrain the Tenant for Rent, or bring any Action that doth lie in privity between him 
and the Tenant, as Waſte upon a waſte done by the Tenant, Writ of Entry ad com- 

nem legem, or in caſu proviſo, or in conſimili caſu upon the alienation of the Te. 
nant, Eſchea upon the dying of the Tenant without Heirs, or Ward upon the deach 
of the Tenant his Heir within age, or Writ of Cuſtoms and Services, until he bave 
the attornment of the Tenant; and therefore as to all theſe purpoſes the atrornment 
of the Tenant is neceſſary. And hence it is that the Conuſee of a Fine hath means 
appointed him by the Law to compel the Tenant to attorn; for in caſe where the 
Lord doth grant his Seigniory to another, and the Tenant will not attorn, the Co- 
nuſee, before the Fine be ingroſſed, may have a Writ called a Per que ſervitia, and 
thereby compel him to attorn. And in caſe where a man doth grant a Rent to another, 
and the Tenant of the Land out of which the Rent doth iſſue will not attorn, the Co- 


Per que ſer- 
vĩtia. 


nuſee of the Rent may have a Writ called Quem redditum reddit, and thereby compel Quem redditum 
him to attorn. And in caſe where a man doth grant a Reverſion or a Remainder of veduit. 


his Tenant for life to another, and the Tenant will not attorn, the Conuſee of the 
Reverſion or Remainder may have a Writ called a Qxid juris clamat, and there 


Quid juris 


compel the Tenant for life to attorn. And if the C onuſee of the Fine die in theſe clamat. 


caſes before he have the attornment of the Tenant, his Heir, albeit he come to the 
thing deſcended by act of Law, yet ſhall be in no better caſe then his anceſtor was. 
And if the Conuſee of a Fine, by which he hath a Reverſion granted to him, before 
he hath gotten the atrornment of the Tenant, bargain and ſell the Reverſion by Deed 
indented and inrolled, the Bargainee ſhall be in no better caſe then the Bargainot was. 
And if a Reverſion be pranted by Fine, and the Conuſee before attornment enter and 
make a Feoffment, and the Leſſee reenter ; in this caſe the Feoffee cannot diftrain 
for the Rent. And yet if there be Lord Meſne and Tenant, and the Meſne grant the 
Services of his Tenant by Fine to another in Fee, and after the Grantee die without 
Heir, and by this means the Services of the Meſne eſcheat; in this caſe the Lord may 
diſtrain for them without any attornment of the Tenant, Lie. ſect. 79, 580, 5 1, 
Co. 6. 68. Co. ſuper Lit. 30g, 3 14,320. Old. N. B.170. Co. ſuper Lit.25 2. Idem. Idews: 
Co. ſuper Lit. 3 10. Co. ſaper Lit. 321, Co. 6.68. Lit ſect. 5 84.5 83. 

In theſe following caſes, Attorament in Law or in Deed is abſolutely and to all 
intents neceſſary, viz. Where one doth make a Leaſe for life or years to one, and 
after doth grant the Reverſion or Remainder after the ſame Leaſe ended to another 
by Deed in Fec-ſimple, Fee-tail, for life or vears ; in this caſe the Leſſee for life or 
years muſt attorn. So where the Lord doch grant his Seigniory, or the Services of 
his Tenant by Deed in Fee-ſimple, or otherwiſe in Fee tail for life or years to a 
ſtranger ; in this caſe the Tenant muſt a torn. So where the Lord of a Manor doth 
make a Feoffment of his Manor ; in this caſe the Services of the Tenaats will nog 
paſs without their attornment. So if another man have a Rent- ſetvice, R-:1t-charge, 
or Rent-ſeck iſſuing out of my Land, and he doth grant this Rent to a ſtra ger; in 
this caſe I muſt attorn to this grant to the ſtranger, And if in theſe caſes the Tenant 
do not attorn, the grant of the Reverſion &c. is meerly void. Co. 2.66. Lit. ſeft. 35 1, 
5675571. Co. ſmper Lit. 316. Lit. ſect. 551, Co. ſuper Lit. 315. Perk. ſect. 636. 
(5.6.68, Deft. & Stu. 55. Lit ſett.553. ¶ u. ſuper Lit.312, Lit ſect. 572. 

If a Reverſion be granted after an Eſtate of a | enant by Statute- Merchant, Staple, 
or Elegit, or after an Eſtate that any one bath until debts be paid, or the like; in 
= caſcs theſe Tenants muft attorn, or this grant will not be good, Co. ſuper 

it, 315. 

If one make a Leaſe for years of Land rendring Rent, and after he doth grant the 
Reverſion to another for years, to begin after the death of the Grantor ; in this caſe 
ic is needful that the Leſſee for years in poſſeſſion do attorn to make this grant good: 
But if one make a Leaſe of his Land to one for Ten years, and after make a Leaſe of it 
to another, To have and to hold from the end of the faid term of Ten years. for the 
term of Twenty years; in this caſe it ſeems it is not needful that the firſt Leſſee do 
attorn, but that the grant is good enough withGut it, Co 2. 35. Lit. Br ſeſt. 98. Dyer 
307. Co. ſuper Lit. 3 12. Lit. Br. ſect. 15 1.379. Br. Atter. j 9. Dyer 26, 22 
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If one make a Leaſe to another for twenty years, and he make a Leaſe over to: 
third for ten years rendring a Rent, and then doth grant the Reverſion to a ſtranger, 
in this caſe it is needful that the Leſſee for ten years do attorn : But if the Leaſe for 
ten years be made without any reſervation of Rent, contra. For it is a rule, Tha 
where there is no Tenure, Attendancie, Remainder, Rent or der vice to be paid ot 
done, there Attornment is not neceſſary. And hence it is, that where one doth 
grant Common of Paſture appendant or appurtenant, or Eftovers out of Land, tha 
there needs no Attornment of the Tenant to make this Grant good. And if a Ren 
or Common be granted to one for life, and after the Reverſion of it be granted i 
another; that in this caſe there need no Attornment to make this ſecond Grant good, 
And if one make a Leaſe to one for ten years, and then make a Leaſe to another for 
twenty years; in this caſe the ſecond Leaſe is good for the ten years to come aſte 
the firſt ten years ended, without any Attornment of the firſt Leſſee. And ſo it un 
agreed in 14.37, 38 Eliz, B. R. 

If a Lord exchange the ſervices of his Tenant with another for Land; in this cal 
the Attornment of the Tenant by whom the Service is to be done, is neceſſary u 
perfect this Exchange, Perk, ſect. 249, 259. 

If there be Lord and Tenant in Fee- ſimple, and the Tenant doth make a Leaſe u 
another man of the Tenancie for life, and the Lord doth grant the Seigniory to the 
Tenant for life in fee; in this caſe the Tenant in Reverſion muſt attorn to the Ten 
for life upon this Grant of the Reverſion, or the Grant is not good, Lit. ſh, 

62. 

; If I be ſeiſed of a Reverſion after an Eſtate for years, and I grant it to the uſed 
my ſelf for life, and after to the uſe of another and his heirs in Fee, and after I gu 
my Reverſion for life to another; in this caſe it is needful that the Tenant for yen 
attorn to this Grant, Hil. 8. Pac. 

If a Leaſe be made to J. S. for his life, and afterwards another Leaſe is made oft) 
ſame Land to I. D. for his life; in this caſe it ſeems that J. S. muſt attorn to this 
cond Grant, or that the Grant will not be good, Dyer 118. 

An Eſtate of a Seigniory cannot be gained by a Diſſeiſin, Abatement, or Intruſi 
without an Attornment. And therefore if one diſſeiſe another of a Manor which 
part in Demeſne, and part in Seruices, the Services are not gained until the Tenant 
attorn, Lit ſeft. 587. 

In all caſes for the moſt part where there is no means provided by Law to compt 
the Tenant to attorn, there their Attornment in Law or in Deed is not neceſſi 
unleſs there be ſome ſpecial default in the Grantee, Q od remedio deſtituitur, ipſe 
valet ſi culpa abſit, Co. 6. 68. Lit. ſect. 58 5,583, 5 56. Co. ſuper Lit. 3 21.3 14. 

And therefore an Attornment is not neceſſary in theſe caſes following, 2 
Where one doth grant a Rent, Reverſion, Remainder, Service, or Seigniory to 
other by way of Deviſe by a laſt Will and Teſtament, or by Letters- Patents from tl 
King, or where ſuch things are granted by matter of Record from a Subject to tt 
King, F. N. B. 121. . 

So when the thing granted doth paſs by way of uſe, and doth veſt by force of tt 
Statute of Uſes: As if one that is ſeiſed of Land in Fee, doth make a Leaſe of it 
life or years to J. S. and after levieth a Fine, or doth covenant to ſtand ſeiſed of it 
Reverſion of this Land, (or of the Land it ſelf, which is all one) to the uſe of 
other, or doth bargain and ſell the Reverſion in Fee, or for years; in theſe caſes 
Tenant need not to attorn, Co,6<68. ſuper Lit. 32 1. 2.35. | 

But if A. grant a Reverſion to B. to the uſe of C. and the Deed is not inrolk 
or the uſe ariſe not upon conſideration of blood, &c. in this caſe if the Tenant( 
do not attorn, the Reverſion will not paſs. Agreed in the Court of Wards, H. 


18 2 
If one by a Common Recovery ſuffered , grant a Reverſion to the ule 
himſelf, his wife, or children; in this caſe there needs no attornment of the Ten 
by the Statute of 7 H.8.4. (alvins Caſe, Paſch, 7 Jac. B. R. 
do where one doth come to any ſuth thing by title or Seigniory paramount, 5 
Eſcheat, Surrender, or Forfeiture, or by Deſcent ; in all theſe caſes, and * 


bete 


* 
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before, the Attornment of the Tenant is to no purpoſe, neither to paſs the thing as 
to the Eftate, nor to make a privity to diſtrain or bring action of Debt. And there. 
fore if there be Lord, Meſne and Tenant, and the Meſne grant the ſervices of his 
Tenant by Fine to another in Fee, and after che Grantee dieth without heir ; in this 
caſe che ſervices of the — ſhall come to the Lord paramount, and he may di- 
ſtrain for them, or bring any Action that lieth in privity for them without any At- 
tornment. So if Leſſee for life of a Manor ſurrender his Eftate to the Leſſor, there 
needs no Attornment of the Tenants of the Manor to make this Eftate to paſs. So if 
the Reverſion of a Tenant for life be granted to another in Fee, and the Grantee die 
without beir, ſo that the Reverſion eſcheat; in this caſe the Lord may diſtrain or 
bring any action of Waſte, &c. without any attornment. So if a Reverſion deſcend 
to an heir from his anceſtor; in this caſe it will veſt in the heir without attornment, 
and attornment in this caſe is not neceſſary. So if the Conuſee of a Statute Merchant 
extend a Seigniory or Rent for debt, rhe Seipniory or Rent ſhall be veſted in him 
without any attornment ofthe Tenant, Litel ſect.; 83. 5 H.7.18,19. Co,ſuper Litti. 


21. 

: So in all caſes when the thing doth move by act of Law: As if a Leaſe for years 
rendring Rent, be affigned for Dower, or granted by Elegir for the moyetie upon 
the Execution, Brownl. Rep. 1 par.33. 2 par.291. And ſo alſo it is where a Manor or 
Revetſion of Copiholds is granted, the attornment of the Copiholder is not neceſ- 
ſary, Brownl. 1 par.179. 

If a Copibolder in Fee make a Leaſe for years by licence of the Lord rendring 
Rent, and after furrender the Reverſion to the uſe of J. S. in this caſe it ſeems an 
attornment of the Tenant is not needful, but J. S. ſhall have the Rent without any 
attornment, Per wes fuſt. Trin. 4 fac. B. R. 

If one grant the Reverfionof Copihold ſands for life or years, or grant the Seigni- 
ory of Copihold lands of inheritance ; in theſe caſes there needs no attornment of the 
Tenants to make the grants goed. And ſo alſo is the Law for an Eſtate at will by the 
Common Law, Cris M. 37, & 38 EA. J. K. Co.2.35, ſuper Lit.311. 

If a Leaſe be made to one for life, the Remainder to another in tail, the Remainder 
over to the right heirs of the Tenant for life, and the Tenant for life doth grant his 
Remainder in Fee; in this cafe there needs no Attorament of the Tenant in tail, 
but the Remainder will paſs by the Deed preſently without any Attorment at all, 
Lit. ſett. 37 8. | 

If one leaſe for life the Remainder for life, and after the Leſſor releaſe all his 
right in the Land to him in Remainder for life; in this caſe there needs no Attorn- 
ment of the Leſſee for life to perſect this Releaſe, Lit. ſett. 575. 

Iftwo Joint-renants or more make a Leaſe for life rendring Rent, and one of them 
doth relcaſe the Rent to the other; in this caſe there needs no Attornment to make 
the Rent to paſs, Lit. /ef?. 574. 

In all cafes where che Grant is in the Perſonalty, there needs no Attornment- 
And therefore in Grants of Annuities which do charge the Perſon of the Grantor 
only, and not his Land, there needs no Attornment; and in all caſes where there is 
an Attornment in Law, there needs no Attornment in Deed. Agreed in Cxrnecks 
Caſe, M. 3 Pac. Co. 0 

Tenant for life muſt attorn upon a Fine levied by Tenant in tail, Goldib. 5. 


pl. 


ery ; inthis caſe the Meſne, and not the Tenant muſt attorn, Lit. /e#. 355. 
If one make a Leaſe for life, and then grant the Reverſion for life, and the Leſſee 


attorn, and after the Lord grant the Seigniory ; in this caſe it ſeems the Grantee, 


and not the firſt Leſſee for life muſt atrorn, Co /wper Lit. 319. 

If chere be Lord and Tenant, and the Tenant make a Gift in tail, or Leaſe for life 
of the Land, and after the Lord grant the ſervices to a ſtranger ; in this caſe the 
Tenant for himſelf, and not the Tenant in tail or for life muſt attorn: For it is a 
Maxim in Law, That no man ſhall attorn to any Grant of any Seigniory, Rent, Ser- 
vice, Reverfion, or Remainder, but he that is immediately privy to the Grantor. 

8 But 


9. 
If there be Lord. Meſne, and Tenant, and the Lord grant the Fee of the Seigni- 5. 


eAttornment, Crar.20, 


Infant. 
Non compos 
ments. 


6. To whom 


an Attornment 
may and muſt 
be made; or 


not. 


But to the Grant of a Rent - ſeck or Rent · charge, iſſuing out of ſuch Land be. 


fore, the Under-Tenant in Tail, or for life, and not immediate Tenant himſelf muſt 


attorn, Littl. Sect. 554, 556. Co. ſuper Littl.311. 

If there be Tenant for life, the Remainder in Fee, and the Lord grant the Services 
to a ſtranger : In this Caſe the Tenant for life, and not him in Remainder, muſt at- 
torn, Littl. Seft.5 56. 

If there be Tenant for life, the Remainder in Tail, and he in the Reverſion after 
their Eſtates doth grant his Reverſion to a ſtranger : In this Caſe, if either of them 
need to attorn, it muſt be the Tenant for life, Idem. | 

If a Woman that hath a Husband be to attorn, the Husband may and muff do it for 
her, and the Attornment of the Husband for the Wife, whether it be expreſſed ot 
implied, will binde the Wife, Co. ſuper Littl. 312. Littl. Sett.5 58; 

If one make a Leaſe for years of Land, the Remainder for life, and after the 
Leſſor doth grant the Reverſion: In this Caſe, the Tenant for life or years, either of 
them may attorn, Littl. Seft.571, Co, ſuper Littl. 3 16, 317. | 

It a Rent-charge be iſſuing out of Land, and the Tenant be diſſeiſed of the Land; 
in this ( aſe the Diſſeiſor muſt attorn. But in caſe of the grant of a Reac-ſervice, the 
Diſſeiſce may attorn if he will; for the privity is between the Lord, and the Diſſeiſee 
onely, Ce ſuper Littl. 313. 

If a man make a Leaſe for life to 7. S. of Land, and after grant a Rent. char 
out of it to 7. D. and after he grant over this Rent to another; in this Caſe 
Leſſor, and not 7. S muſt attorn, Idem. 

The Tenant in Dower, after ſhe hath aſſigned over her Eſtate, and not the Aſſignee 
muſt attorn to the grant of the Reverſion; and yet ſome hold that the Aſtignee alſo 
may attorn. The ſame Law is alſo of the Tenant by the courteſie; but it is not ſo in 
other Caſes ; for if the Reverſion of Leſſee for life be granted, and Leſſee for life aſ- 
ſign — his Eſtate, the Aſsignee and not the Leſſee muſt attorn, Go. ſuper Littl. 3 16. 
8 Ed.4. 10. ä 

If Leſſee for life aſsign over his Eſtate upon Condition, and then the Reverſion is 
granted ; in this Caſe the Aſsignee, and not the Leſſee for life, muſt attorn, Co, ſuper 
Littl 316. | 

If a Tenant in Fee ſimple, that ought to attorn to a grant of a Seigniory,or Rent, 
die before he make an Attornment, his Heir muſt attorn, and an Attornment made 
by him is good So if he grant away his Land before he make Attornment, his Gran- 
tee may attorn, and an Attornment made by him, will be good enough, Co. ſuper 
Littl. 3 15. Perk, Sedt. 231. 

If a Lord of a Manor, make a Leaſe of his Manor for life or years, and the Free- 
holders and others do attorn to the Leſſee, and after he grant away the Reverſion of 
the Manor to a ſtranger ; in this Caſe the Leſſee for life or years muſt attorn, and this 
will binde all the Free-holders, Co ſuper Lirtl. 311. : 

If there be Lord and Tenant by Homage, Fealty, and Rent, and the Tenant is 
diſſeiſed, and then the Lord granteth the Rent to another; in this Caſe the Diſſeiſor 
and not the Diſſeiſce muſt attorn; bur if he grant the whole Seigniory, the Diſleiſee 
may attorn, Idem. 

A voluntary Attornment wgere-it is needful, may be made by an Infant, or one 
that is deaf and dumb, (who may do it by ſigns.) But one that is vn compos mentis, 
cannot make an Attornment, Brownl. 2. part. 8 4. 1. part. 46. (Cv. ſuper Litti. 


315. | 

The Attornment muſt always be made to the Grantee of the Reverſion, Rent, &c. 
according to the Grant, whether the Attornment be expreſs or implied. But if divers 
do take by the Grant, the Attornment may be made to one of them, and this ſhall 
avail the reſt; as if a Reverſion or a Rent be granted to two or more, and the 
Tenant- attorn to one of them ; this is good to veſt and ſettle the thing grantedin 
them, all according to the Grant. And if a Leaſe be made by Deed of a Reverſion 
to A for life, the Remainder in Fee to B. and the Tenant attorn to A; this is a 
good Attornment to ſettle the Remainder in B. But if the Tenant attorn to B. du- 


ring the life of A, this is not good for A ; howbeit if the Tenant for life die * 
5 | the 
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the Attornment be made; in this caſe the Attornment may be made, and this ſhall 
be ſufficient to perfect the Grant of the Remainder to B. Co, ſuper Lictl.310, 3 1 ;. 


20 H.6.7. | 
If Igrant a Reverſion to one man, and before the Atrornment of the Tenant had 


to perfect the Grant, he doth ſell this Reverſion to a third man; in this caſe the - 


Tenant may attorn tothe ſecond Grantee, and this will make the grant good to him. 
But if the Attornment be made to both the Grantees, it is void for Incercainty, Cv. G. 
68. 11 H.7. 12. « 5,4 

An Attornment may as well be made to Ceſtuy que uſe of a Reverſion, as to the 
Grantee of the Reverſion himſelf. And it ſeems it mutt be made to him, and not to 
the Grantee of the Reverſion. For it was agreed in the Court of Wards, Hil. 18 Pac. 
That if a Reverſion be granted to B;. to the uſe. of C. that the Attornment muſt be 
made to C. and not to B. who is but an Inſtrument, Co. ſuper Littl.3 10. Harding 
Caſe. 

In all Caſes regularly where Atrorament is neceſſary, it muſt be made in the life 
time of the parties Grantor and Grantee, or Exchangor or Exchangee, for if either 
of them die before the Attorament- be made, the grant orexchange is void. And 
therefore if a Manor be granted, and Livery of Seiſin be given upon the Demeſns 
thereof, and one of the Tenants die before Attornment be made by him, his Tene- 
ment will not paſs, and the Grant, as to that part, will be void; for in this caſe all 
the Tenants, but Tenants at will, muſt attorn. And albeit the Grant of the Rever- 
ſion be to begin at aday to come, and after the death of either of che parties; yer 
muſt the Attornment be made in the life time of the parties, or otherwiſe the Grant 
will not be good. And yet an Attornment may be made after the death of the Te: 
nant by his Heir, and after the Conveyance of the Tenant by his Aſfignee, Co. 1. 
151. ſuper Littl. 3 10. Littl. Seft. 551. Perk. Seft. 263. 231, Cu. ſaper Lit. 315. 


2. 35. 

if a Leaſe be made of a Reverſion, to begin at a day to come; in this caſe the At- 
tornment may be made before or after the day, ſo it be made in the life time of the 
parties, Co. 2. 3 5. 


If one grant his Reverſion of White-acre or Black- acre, and the Tenant attorn | 


to the Grant, before the Grantee have made his Election, which Acre he will have; 
this is a good Attornment, Co. ſuper Littl. 3 10 

If a man grant his Reverſion by Deed to one, and after and before the Tenant 
do attorn, he levy a fine or make a Feoffment of the Land to another; in this 
caſe it ſeems the Attornment aftet comes too late: But if the fine or Feoffment 
be but of part of the Land granted before in Reverſion ; in this caſe the firſt Grant 
after Attornment, ſhall be good for the reſidue. Andif a Woman ſole grant a 
Reverſion, and after and before Attornment ſhe marry with a ſtranger, and after 
the Tenant attorn ; in this Cate the Attornment comes too late, for the marriage 
is a Countermand of it., And if a Reverſion of an Eſtate for life or years be 
granted, and the Grantor before Attornment doth confirm the eſtate of the Tenant 
for life or years, and ſo change the Eſtate, and after the Tenant attorn; in this caſe 
the Attornment comes too late, Co. ſuper Litti 00% 10. 8. 82. 4.51. Kebw. 
163. 


To the making of a good Attornment, where it is needful divers things are re- 8. The manner 


quired. | of making an 
I. It muſt be made by the perſon that ought to make it. — 
2. It muſt be made tothe perſon that ought to take it. be ſaid a good 
3. It muſt be made in time convenient. Attornment; 


4. If it be an expreſs Attornment, the Tenant muſt firſt have notice of the Grant or nor. 


of the Reverſion, Rent, &-#. to which he muſt attorn; but otherwiſe it is of an At- 
toxnment in Law, for there notice in all caſes is not neceſſary. 

* And it muſt be done in that manner the Law doth preſcribe. 

Aud for this it is to be known, that it may be made by words or by Deeds, and 
without any writing, or by Deed or Writing (and this is the ſafeſt way todo it.) 
And any words. written or ſpoken - by the Tenant, that do import an _ 

S 2 a 


* 


7, When and 
at what time 

the Attornment 
muſt be mace. 
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and Agreement to the Grant of the Reverſion, Rent, &c. in ſuch manner as the 
ſame is made after notice given to him of the Grant, whether it be in the preſence os 
the abſence of the Grantee of the Reverſion, Rent, & c. will make a good Attorn. 
ment in Deed. And therefore, if the Tenant after knowledge of the Grant, uſe 

theſe words following, or any others to the like effect, to the Grantee, vir. I do at- 

torn, or turn Tenant to you according to the Grant; or, I become your Tenant; 

or, I agree to the Grant; or, I am well content with the Grant; or, God ſend you 

joy of it: Theſe are good expreſs Attornments, Co. ſuper Littl. 3 c, 3 10, 315. Litth, 

Seft.551. Plew. 344. 

And if the Tenant after knowledge of the Grant, pay, do, or deliver all, or any 
part of the Rent, or Service, before, or at the time when the ſame is due, to the 
Grantee, or give a peny.or farthing, an Ox, or a Knife,or any ſuch like thing, or a 
other valuable thing, in the name of Atrornment, or in the name of Seiſin of the 
Rent; this is a good expreſs Attornment, and that Attornment which is made by 
words and Deed, or ſign both, is the beſt ; for that doth leave a more deep impreſ- 
ſion in the minde of the Witnefles. But if one have a Rent-charge ifluing out of my 
Land, and he grant it to a ſtranger, and I give him an Ox to put him in poſleſsion of 
the Rent; it ſeems this is no good Attornment. See Brownl.2. part.51. Littl. Seft, 
563. 551. 513, Co. ſuper Littl.315. 49 Ed 3. 15. 

If a man grant his Reverſion of my living to . S. and his Bailiff that doth uſe to 
gather his Rents, ſaith to me, That 7. & hath bought it, and I muſt hereafter pay my 
Rent to him, and I tell him I am glad of it; this is a good Attornment. And that 
albeit it be in the abſence of 7. . M. 2 Car. In the Court of Wards. Co. ſuper 
Lit. 310. | 

And it is not material whether the ſtranger know of the Grant or not, ſo the Tenant 
know of it. And an Artornment made to the Lords Steward in the Court inthe ab. 
ſence of the Lord is a good Attornment. For it is ſufficient if the Tenant have no- 
tice, that he attorn to the grant in the preſence of any whomfoever. Tenant for life 
was, the Remainder in Tail, he in the Remainder granted his Remainder ; the Tenant 
for life having notice of the Grant, faith to a ſtranger in his abſence, I hat is the 
party, I am well pleaſed that the Grant is made to him; it was adjudged to be 
good. Curia B. R. Hil. 11 Car. B. R. Hiltons Caſe. 

If a Reverſion be granted to one for life, and after the ſame Reverſion be granted 
to him for years, and the Tenant attorn to both the Grants at once; this Attorn- 
ment is void for Incertainty. So if one grant his Seigniory to 7. S. Biſhop of London, 
and his Heirs, by one Deed, and grant the lame to 7. S. Biſhop of London, and his 
Succeſſors by another Deed, and the Tenant attorn to both Grants at once; this 
Attornment is void for Incertainty. So if a Reverſion be granted to two ſeveral per. 
ſons, by ſeveral Deeds, and the Tenant attorn to both the Grants at one time; this 
Attornment is void for Incertainty, and neither of the Grants are petfected by the 
Attornment in theſe Caſes. The implied ttornment which-alſo doth amount to an 
expreſs Attornment is made divers manner of ways. For if the Tenant after notice 
of the Grant of the Reverſion pay his Rent to the Grantee, or ſurrender his Eſtate 
to the Grantce, or pray in aid, of the Grantee, or accept a Grant of the Reverſion 
or Remainder from him that Hh it; this is a good Attornment in Law. But if the 
Tenant after the Grant of the Reverſion, not having notice of the Grant, pay his 
Rent to the Grantee as a Receiver, Bailiff, &c. this is no good Attornment. And 
therefore if the Bailiff of a Manor ſhall purchaſe the Manor, or the Reverſion of 
one of the Tenements and the Tenant not knowing of this purchaſe, pay his Rent 
to him as he was wont to do; this is no good Attornment in Law. So if a man ſeiſed 
of a Seigniory levy a fine of it, and then taketh back an Eftate in Fee, and the Te- 
nant having ne notice of all this, doth pay his Rent to the Conuſor as he was wont 
to do; this is no good Attornment in Law, to perfect either of theſe Grants, Co. 

ſuper Littl 3 10. 11H7.12- 14H 8. 15. 34 H.6. 41, Co. ſuper Lit. 3 12. Calvin 
Caſe, Adjudged: Paſche, 7 fac. B. R. Co. ſuper Littl. 309. Co. 2.67, Dyer 


302. 
If there be Lord and Tenant, and the Tenant let the Land to a Woman for = 
the 


Cuar.2 O. | A ttornment. 
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the Remainder in Fee, and the Woman doth take a Husband, after the Lord 4th 
rant the Services to the Husband in Fee; in this caſe this Nora of the Deed 

y bim that ought to attorn, is a good Attornment in Law; So if iq this caſe th 

Tenant Leaſe to a man for life, the Remainder over, and the Lord grant" the dos 
to the Tenant for life, and he accept thereof; this is a good Attornitient in Law, 
Litth, SeF.55 8, 560, CFC. - 1 : 1 | ; R 

If the Lord by Deed grant his Seigniory to the Tenant of the Land, and to a 
ſtranger, and the Tenant oth accept of this Deed ; this is a good Arrotament in 
Law, to extinguiſh a moyety, and to veſt the other moyety in che orhet Grantee, So 
if one make a Leaſe to 7. S. for life, and after confirm his Eftate, the Rematnder 
over to 7. D. and the Leſſee for life, doth accept of the Deed of this Confirmation 
and Grant; this is a good Attornment in Law, and doth veſt the Remainder in 7. D. 
Co. ſuper Littl.313. Cv. ſuper Littl. Seft 573. a 

If there be Lord and Tenant, and the Tenant take a Wife, and after the Lord 
doth grant the Services to the Wife, and her Heirs, and the Hosband doth accept of 
the Deed ot this Grant; this is a good Attornment in Law, Litrl. Se. 359. 

If the Conuſee of à Fine of Services ſue a Scire facias to have Execution of the 
Services, and hath Judgment to recover; this is a good Attornment in Law, Littl. 
Seft. 564. 5 mo 

If « Women grant a Reverſion to a man in Fee and after marry with the Grantee ; 
this is a good Attornment in Law to perfect this Grant made co rhe Husband, (. 
ſaper Lit. 310. 5 _ 

If a Lord grant his Seigniory, and there be twenty manner of Services, and the' 
Tenant with what intent ſoever it be, pay or perform in Deed any parcel of the Ser- 
vices to the Grantee ; this is a good Attornment in Law for all the Services, Littl, 
SeB. 567. | 

If I be ſeiſed of Land in Fee, and make a Leaſe for life or years of it, or it be ex- 
tended by aStatute or Elegit, and then I make a Feoffment of this Land; and give 
Livery of Seiſin upon it, and ſo put out the Tenant, and after the Tenaht (or one of 
the Tenancs, if there be many) re-enter ;' this is a good Attorament in Law. And 
ſo alſo it ſeems is the Law, if the Leſſee for life recover in an Aſſiſe. But if a man 
make a Leaſe for life, and then the Leſſor grant the Reverſion for lite, and the Leſſee 
attorn, and after the Leſſor enter and make a Feoffment in Fee, and fo diſſeiſe the 
Leſſee for life, and then the Leſſee re-enter ; this is no good Attornment in Law by 
the Grantee for life. And if the Conuſee of a Reverſion by fine diſſeiſe the Leſſee 
fot life, and make a Feoffment in Fee, and the Leſſee re · enter; this is no good At- 
tornment in Law to the Feoffee to enable him to diſtrain, “c Littl. Sef.576, 577. 
Co. ſuper Littl. 319. Dyer 212. Cv. 6.68. 5.113. : 

If one grant theReverſion of a Leaſe of a term of years and before any Attorn- 
ment made, the Leſſee for years doth grant his term to the Grantee of the Rever- 
_ in this caſe this is no good Attornment in Law to make the Reverſion to paſs, 

il. 8 Fac. | 

If a have Land, and a Rent iſſuing out of other Land, both in one County, and 
hegrant both by Deed, and give Livery of Seifin of the Land, in the'name both of 
the Land and of the Rent; this is no good Atrornment in Law to make the Grant of 
the Rent good, Perk. Sect. 231. 

If Leſſee for life or yeers, ſubſcribe his name as a witneſs to the ſealing and delivery 
of the Grant of the Reverſion made by the Leſſor to a ſtranger ; this is no good At- 
tornment in Law, for he may do this, and not have notice: But if he have notice of 
the Grant, and then put his hand to it; this is an Attornment, Curia. B. R. Hil. 
I i Car. So was it held in Brokenbury aud Martials Caſe. 5 Elis. 


If a Reverſion be granted of two Acres, or for forty years, or if Services be Attornment to 


granted, andthe Tenant doth attorn for one Acre; or for part of the forty years, o 


r Parc of the 
Grant good 


for part of the Services; this ſhall extend to all, and is a good Attornment for both ſor the whole. 


the Acres, all the forty years, and all the Services. And that albeit the Tenant ſay 
expreſly, it ſhall be good bur for a part, and not for the whole; and ſo alſo itis of 
an Attornment in Law. And therefore if the Grantee by fine of Services fue a 
Score 


A ttornment, Cap. 20. 


Attornment to 
one good to 
others. 


Attornment by 
one good for 
others, 


9. Who ſhall 
. be compelled 
to attorn; or 
not ʒ and 
where, 


dy Writ of Error during his minority, and therefore the Tenant ſhall not be com- 


Scire facias, to have Execution of any part of the Services, andhave Judgment to 
recoyer any part, or a Leſſee of three Acres ſurrender one of them to the Grantee 
of the Reverſion of all the three Acres; this is a good Attornment for the whole. 
But if one attorn r part of the Land, or for part of the Services in caſe of the 
. of a Reverſion of Land, or the Grant of Seryices, and have no notice of the 
rant of any more; this Attornment is not good for any part, but void for all, Co. 
wper Littl. 297, 314, 309. Litil. Selt. 564. | 
aſtet notice thereof, doth attorn to one of them; this is a good Attornment to per. 
fe& the Grant to both or all of them. But if one die, befote Attornment, and the 
Tenant attorn to the Survivor or Survivors; this ſhall not avail the Heir of him that 
is dead, but it is good to perfect the Grant to the Survivor or Survivors, to whom it 
is made, Co. ſuper Littl. 297.2. 68. 67. 

If a Reverſion be granted to Husband and Wife, and the Tenant attorn to the 
Wife in the abſence of the Husband; this is a good Attornment to perfect the Grant 
to them both. But if a Reverſion be granted to two men, and the Tenant have no- 
rice onely of a Grant made to one of them, and he attorn to him onely; this Attorn- 
ment ĩs void, and not good to perfect the Grant to either of them, (alvins Caſe, 
Paſche, 7 Jac. B. R. Co. 2. 68. 

If two Joynt-tenants be for life, or years, and the Reverſion of their Eſtate is 
granted to a ſtranger, and one of them atrorn to the Grant of the Reverſion ; this 
is 2 good Attornment for both of them. The like Law is for Tenants in common: 
{0.2 66» 67. Littl. Seft.566.. But if 4, B. C and 2, be Leſſees for years, and 
C and D. be outlawed, ſo as they forfeit their parts to the King, and the King be- 
come Tenant in common, with A and B. and after the Reverſiog; is granted to a, 
ftranger, and A, B, ("and D attorn; this is no good Attornment to perfect the 
Grant of the Reverſion; for C and D cannot attorn, and the Attornment of A and 
B for the King and themſelves, is not good, 6 Car. In the Lord Brook's Caſe in the 
Court of Wards. _ | — OM 3 

Attornment made by the Husband, is good for the Wife; whereof ſee before at 
Numb. 5. 1 

In ab Caſes for the moſt part where Attornment is needful, the Tenant whether 
he be Tenant in Fee ſimple, for life, years, by Sratute, Elegit, or as Executor until 
Debts be paid, ſhall be compelled to attotn. And albeit the Tenant be an Infant, 
and come to the Land by purchaſe or deſcent, yet may he be compelled to attorn, 
but then in this caſe his Attornment ſhall not prejudice him; for when he is of full 
age he may diſclaim, or ſay he doth hold by leſs Services. Co. 6. (8. 9 84. ſuper 
Littl. 3 15. | 

If there be Tenant in Tail of a Reverſion, and he grant this over to a ſtranger ; 
in this caſe the Tenant in poſſeſſion may be compelled to attorn. But if the Reverlion 
upon the Eftate of the Tenant in Tail, or upon the Eſtate of the Tenant in Tail, after 
poſſibility of Iſſue extinct be granted, ſuch a Tenant may not be compelled to at- 
torn ; and yet ſuch a Tenant may attorn gratis if he will. And the Aſſignee of 
the Eftate of ſuch a Tenant in Tail after poſſibility, & c. is compellable to attorn- 
And if one makea giftin Tail, the Remainder in Fee, and the Seigniory, or a Rent- 
charge iſſuing out of the Land, is granted in Fee by Fine ; in this caſe the Tenanc in 
Tail may be compelled to attorn, Co. ſuper Lirel.316, 318, 

In all caſes, for the moſt part, where Attornment is not needful , there is no 
means to compel the Tenant to attorn. And therefore the Tenant cannot be com- 
pelled to attorn.co him that comes to a Reverſion or Remainder by Eſcheat, Forfei- 
ture, &. Co. 6. S8. ſuper Littl.3 18. 

If one grant bis Reverſion of Land in Mortmain without a Licence, the Tenant 
may not be compelled to attorn, until there be a Licence had from the King, Co. ſuper 
Littl. 3 18. 3. 86. N | VP 

Alſo it is a gener] rule, that when the Grant by Fine is defeaſible, there the Te- 
nant ſhall not be compelled to attorn. As if an Infant levy a Fine, this is defeaſible 


2. 68. | : 
1 Kg eigniory, Reverſion, or the like, be granted to two or more, and che Tenant 


pelled 


8 * — 
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5 
pelled to attorn. So if the Land be holden in ancient Demeſn, and he in the Rever- 
ſion levieth a Fine of the Reverſion at the Common Law; the Tenant ſhall not be 
compelled to attorn, becauſe the Eſtate that paſſeth is reverſable by a Writ of De- 
ceit Co. ſuper Littl. 318, 3. 86. 

If the Grant be abſolute, and the Attornment be on condition ; yet this ſhall en- 10. How an 
ure according to the Grant. So if the Attornment be but to part of the things, or —— 
part of the time granted; this ſhall enure to perfect the Grant for all. So if the = — 
Attornment be made but to one of the Grantees, it ſhall enure to the reſt. So if the 
Attornment be made to the particular Tenant, it ſhall enure to him in the Remainder 
to perfect his Eſtate alſo, Co. ſuper Littl. 309, 3 10. 297. See before. 

If the Eſtate of the Tenant be with a priviledge annexed, as without impeachment 
of waſte, or the like, and the Tenant attorn generally without any ſaving of his pri- 
vilege, if the Actornment be gratis and voluntary, whether it be an Atrornment in 
Law, or in Deed ; this ſhall not enure to extinguiſh his privilege : But if the Attorn- 
ment be made by the Compulſion of a Writ in this manner, and without this ſaving, 
he bath loſt his privilege for ever. Co, ſuper Littl. 320. 

If a Reverſion Cc. be granted to two ſeveral men one after another, and he that 
bath the latter Grant, He: the Atcornment of the Tenant to his Grant, before the 
other; in this caſe this ſhall enure to perfect the latter, and the firſt Grant now cannot 
be made good, Co. ſuper Littl. 3 10. 

If a Reverſion be granted to a Man and Woman unmarried, and before Attorn. 
ment made they entermary, and then the Tenant attorn ; in this caſe they ſhall have 
the Eſtate by Moyeties, dem. 

An Attornment as to the Party-Grantor ſhall have relation to the time of the 11. How an 
Grant, to make the thing to paſs out of the Grantor ab initio, albeit it be made many Ae 
years after the Grant; and therefore all acts done by him, after the time of the ſhall relare, 
Grant, and before the Attornment to the prejudice of his own Grant, as granting of 
Rents, entring into Statutes, or the like, are void, as to the Land to charge it: 
hence it is, that if a Reverſion be granted to an Alien, and before the Attornment of 
the Tenant, he is made Denizen ; in this caſe the King upon Office found, ſhall have 
the Land; and yet it ſhall not ſo relate as to make the Tenants chargable to the 
Grantee for any mean Arrearages, or for any waſte in the Lands, from the time of 
the Grant to the time of the Attornment. But inreſpect of a ſtranger it ſhall not relate 
at all. And therefore if two Deeds be of a Reverſion at ſeveral times and he whoſe 
Deed was-made laſt, gets Attornment firſt, the Reverſion doch paſs to him; and 
though the other get ttornment afterwards, yet this will not help him by relation; 
and albeit the former grant of the Reverſion be in Fee, and the latter for life onely, 
yet the Law will be all one in both caſes. dew, 
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SeB. 1. 


C HAP. XXI. 
Of Audita Querela. 


d T is a Writ lying where one is bound in a Statute-Merchant, 
Staple, or Recognizance, or where Judgment is given only for 
Debt or Damages, or the party in Execution, and he hath 
a Releaſe or ſome other ſufficient Diſcharge for all or part of 
the duty, but hath no day in Court to pſead it, nor means to 
make uſe of it, then he may have this Writ to relieve himſelf, 
Co. ſuper Lit. 290. Dyer 56 Finches Caſe, 14 Fitz.23, 

And this ſomerimes is to be brought againſt the Proſecutor 
himſelf, and ſomerimes againſt him and others that ought to 
bear part of the burthen with him. Kelw 25. Br.38. ; 

If it be brought before Execution by the party or his Heir or Executor, the party 
may have a Superſedeas to ſtay Execution upon a Surmiſe of good cauſe for the 
eAudita Duerela, and upon Bail given to proſecute and ſtand to the Judgment of 
the Court: But when the party isin priſon, it ſeems there is no Bail put in till the 
Conuſee anſwer in the ¶Audita Q werela : But after Execution done, it ſeems no Su- 
perſedeas lieth. And the Proceſs beſides are before Execution, a Venire facias with an 
Alias ; and then if he come not in, it ſeems that the party that is in priſon, upon 
motion may be diſcharged : And a Diſtringas; and upon a default after appearance 
and a Plea pleaded, a Diſtringas ad audiendum 7udicinm ; for by ſuch default Judg- 
ment ſhall be given againſt him: And after Execution, the Proceſs is a Scire facies, 
when the party is in priſon on a Cap. ſat. But when he cometh in gratis, contra. 
Dyer 339. 22 H. 6. 56. 2 H. 7. 12. 25 H. 6. 34. 43 Ed. 3. 28. 12 H. 4. 6.15. 


It ſeems alſo that a ſtranger, as he that is a Purchaſor of Land of a Cognizon of 8 
Statute, ſhall not have a Superſedeas. See Fitz. 8. . 

And if one Purchaſor ſue to have Contribution of another, and that ot her have 
a Difcharge by Releaſe, a Scire facias ſhall go againſt the Cognizor that made the 
Releaſe, to try that Deed, Fitæ. 19. 

And in caſe where 2 man puts in Bail, he ſhall not be diſcharged of his Bail, but 
muſt continue it, until the Suit by the Audita Querela be determined; for though 
the Plaintiff preſent not after the appearance of the Debt, yet the party muſt con- 
tinue in priſon or ſtand upon Bail, Fitz. Aud. Qu. 2. 

If a man be Nonſuit in one Audita Querela, yet he may have another; but he 
ſhall have no Superſedea to flay Execution in the ſecond, as he may in the firſt, 
Fitz.11. 


This Writ lieth againſt the Ter · tenant, without naming him Party or Privy, F. N. B. 


104. c. 12 H. 4.16. 

If an Obligee have Judgment againſt an Heir of the Obligor, and his Land in ex- 
tent, and the Obligee aſſign his Eſtate to a ſtranger, and after the Heir get a Releaſe 
from the Obligee of this Judgment, he may have this Writ againſt the Aſſignee, 
Adjadg. Flower and Eigars Cafe, Paſch. y. Car. B. R. Cv: 4. 430. 3. 44. 
> all Caſes where this remedy is given, there are theſe three Incidents in the 

e. | 

1. There is a charge and burthen come, or coming upon him that is to have it} 

2+ It is ſuch as by Law he ought to be diſcharged of in all or in part. 

3- It is in fuch a caſe where he hath no other remedy to relieve himſelf, As in all 
theſe Examples following : 

(a) If a Judgment be againſt me, or Judgment and Execution, and the Plaintiff 
make me a Releaſe in Fact, and be releaſed in Law, ſo as the ſame or any part of 
it is releaſed, and yet he ſueth Execution. (6) So if a Widow of a Copiholder in 


Fee, 


S\1 


— 


Cub. 21. Audlita Querela. 


Fee, that claimeth Dower by the Cuſtom of a Manor, recover the ſame in the Lords 
Court, and Fifry pounds in damages, where in truth there is no ſuch cuſtom, and the 
recovery is erroneous ; the party grieved may have this remedy to prevent Exe- 
cution, and to be reſtored to his damages if they be taken, (a) 36 H. 6 24. Plow.71; 
Dyer 286. 20 H. 7. 30. Co. &. 152. Dyer 50. (b) Co. 4 30. 

So if Executors have ſued and recovered by Judgment, after the Teſtament is re- 
vcked and annulled, in this caſe the party againſt whom the Judgment is, may get it 
certified by the Biſhop, and then have an Audita Querela againſt the Executors, 
(6.8.144. Dyer 203. 5.73. | TIES 

So if one be in Execution, and the Sheriff or the Plaintiff deliver him out and ſer 
him at liberty, and after take and impriſon him again, he may have this remedy ; for 
by this the Debt is diſcharged, (o. 8.21. 

So if one have a Judgment againſt a Sheriff upon an Eſcape, and after the 
firſt Judgment, from the Execution whereof the Eſcape was, is reverſed for 
Error, the Sheriff may have relief by this Writ ; but till it be reverſed, though 
there be Action, he cannot. So if the party be taken after the Judgment reverſed, 
Co. 8. 142. 

, So if in a Detinue for a Statute, the Defendant prays Garniſhment, and the Plaint- 
iff recover againſt che Garniſhee by an Erroneous Judgment, and thereupon the 
Defendant deliver the Statute to the Plaintiff, and he hath Execution after the Gar- 
niſhee reverſe the Iudgment; it ſeems though Execution cannot be avoided, yet the 
party may have this Writ, Co. 5. 90. 

o if one have a Judgment againſt two Joint-treſpaſſors, and one is taken, and he 
is ſatisfied by him, and after ſue to have Execution of the other, he may be relieved 
by this Writ, Tris. 3 face B. Regis. 

So if one have Judgment pair two, and one is taken in Execution, and releaſed 
or diſcharged by the party the other ſhall have the advantage thereof, Monł againſt 
Brows, H. 40 Com. . 

If he that is in Execution purchaſe a Manor, to which the Plaintiff is a Vilain 
regardant, wherein there is a Diſchargo in Law, he may have this Writ, 
Fitz, 19. 

If an Obligee have a Judgment and Land extended of the Heir, and aſſign it over, 
and after the Aſlignment releaſe to the Heir; in this caſe he may have this remedy 
againſt the Aſſignee, Flower: Caſe, P. 7 (or. B. R. Adjudg. A. 3 6. & 37 Ed. 2. 
Co. B. 

Ik che Conuſee of a Statute or Recognizance purchaſe part of the Land the Co- 
nuſor had at the time or aſter, and another another part, and the Conuſee ſue the 
Execution on the other Purchaſor, he ſhall have this Writ to diſcharge him alto- 
gether ; for in this caſe he ſhall not have Contribution, or any part of him, Charneck, 
verſ. Sir Tho. Gerrard. 

» Ifafte Scire facias ſued upon the Statute, the Conuſor get a Releaſe from 
the Conuſee of all or part of the Debt, and yet he go on to ſue Executions 
the Conuſor may have this remedy : For if it be before the Scire facies ſued 
that he had the Releaſe , he might have pleaded it, Finch 114. Dyer 50. 


p. 6: 
If one enter into a Statute that hath ſome deſect in him, and is not good, and 
yet the Conuſee ſue Execution, the Conuſor hath this remedy. 


Or the ſame be voidable by ſome Law, as if the ſame were made upon an Uſurious 
Contract, or the like. 


Or there were a Defeaſance upon it, which have been kept, and he notwithſtand- 
ing hath ſued Execution upon it. 

Or the Statute were delivered up (which is a Releaſe in Law) and the Co- 
nuſee happen to come by him again, and ſue upon him, Dyer 35. Corſles verſ. 
Sir Rowland Lacy, P. 7 Fac. B.Regis. Dyer 297, Br, Co. 31. 43 A. 5.18. Br. 29. 
22 A p.44- 

If the Conuſor after Execution tender the money due upon the Statute to the 

1 Conuſee; 
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Conuſee, and he refaſe it; or part were paid at the day, and he tender the reſt in 
Court, Fit ⁊. 4. & in teto. | 

If a Conuſee or a Statute after Execution of Body and Land, purchaſe parcel of the 
Land of the Cognizor, or part of it deſcend to him, he may have this Writ to dif, 
charge his Body of Execution, Plow.72. 

If the Statute were delivered to a ſtranger to keep till certain condition, and he de: 
liver him the Conuſee, or he recover him by Covin'trom him, before the Conditions 
performed, he may have this Writ, Fi1z.15,16. 5 ; 

If the Statute were entred in per dures, it ſeems by this it may be avoided by an 
Angita ;Querela, Fitz, 927. p 

If one binde himſelf and his Heirs by an Eſpecialty , and the party Obligee ſue the 
Heirs, and recover of them, and then after ſue the Executors for the ſame cauſe; or 
E converſo after he hath recovered againft the Executors, fue the Heirs ; the Heir or 
Executor may have this Remedy, for he cannot plead it in Bar. So if, a Leſſee Cove 
nant for him and his Aſſigns to repair the Houſes, or otherwiſe ; and after he hath af 
ſigned away his Eſtate, he remains liable to an Action of Covenant ſtill ; ſo as the 
Leſſor may ſue either: If he ſue and recover againſt one, and then ſue the other, he 
may have this Remedy, Plow 439. Dyer Bro. 71. 

If divers be bound by an Obligation or other Eſpecialty. Conjunttim & divifim, 
and the Obligee bath Judgment and Execution, and is ſatis fied che debt of one, and 
yet after ſue another: Now this other in this caſe may be relieved by this means, C. 
5. 87. 1 | 
So if in the interim between the Verdict and Judgment, the parties have put them- 
ſelves into Arbitrement for the Suit, or the Defendant hath gotten a Releaſe from the 
Plaintiff, and yet the Plaintiff ſueth Execution notwithſtanding, for aftet the Verdict he 
cannot plead it; but there it ſeems Judgment mult be given before the Writ brought, 
21 H. 7 33. 11 H. 7. 10. Fit 7.13, | | 

do if one have had once Judgment and Execution for a thing, and then ſue for the 
ſame cauſe, and recover again, Br. 25. 9 fd. 4. 50. 

So if one take any Goods from me by any delivery, and another take them from 
him; if one of us ſue him, and recover for them (as we may both) and then the other 
ſue, be ſhall be relieved by his, 5 H. 7. 15. Dyer 232. 

If an Infant have entred into a Statute, he may avoid it whiles he is in his minority 
by this means, but after he cannot: And the courſe to avoid it, is, when he is in pri. 
ſon, for ſome of his Friends to have this Writ to the Juſtices, and thereupon a Writ 
to the Sheriff to bring the Infant into the Court to be ſeen by the Judges; and then 
if they adjudg him within age, he ſhall be diſcharged out of priſon, x a Proces ſent 
to warn the Conuſee to come into the Court, Fitz, 26. 

If one alone be charged, or about to be charged upona Judgment, Statute, or Re- 
cognizance, and others ought to contribute, or bear part of the burthen, he may have 
relief by this Writ. Az if one enter into a Statute, and after ſell his Land to divers, 
Purchaſors : Or a Judgment be had againſt a man, who doth leave his Land to divers 
Heirs ; or one binde him and his Heirs by an Eſpecialty, and leave his Land to deſcend 
to divers Heirs: If one of the Purchaſors in the firſt caſe, or one of the Heirs in the 
laſt caſes be charged alone, he may have this Writ againſt the reſt. And if any one of 
them have a Releaſe, or other good diſcharge, this (as it ſeems) will diſcharge all the 
reſt. See more in Contribution and Statute. 48 Ed.3.5. Fitz.38, Co. 3. 44.12: Co. 
6.13, Fitz. 3. Au» Quercla. | 

If one have ſuch a Releaſe of the Judgment, or Duty, as by Law is not ſufficient to 
bar the Execution; in this caſe he ſhall have no benefit by this Writ, The ſame Law 
is if it be to diſcharge a Statute, Brvo. 37, 

If one have good matter of diſcharge, and have a day and time to plead it in Bar, 
and do not, as when a Scire Facias is ſued out upon a Judgment, and the party have 
then a Releaſe, or other matter of diſcharge, and do not plead it; now he ſhall not 
afrerwards have any relief by this Writ : But if be had no warning of the Scire fa- 
cias, then he may have this Writ, as when the Sheriff returns him Nichil. Finch 
114. Fix. 25. p 
27 4 1 


{ 


)  Guwea. Audita Querela, 139 


in If a Priſoner eſcape againft the will of the Sheriff and party, and the Sheriff 
take him again, he cannot have this Writ, for the taking is lawful, Co, 3, 44. 
the 141. | | 
lifs l If one have a Judgment againſt a Sheriff upon an Eſcape, and there be Error in the Sed. 3. 
Proceeding of the Suit wherein the Judgment is, but the Judgment is not reverſed, 
les yet the party can have no remedy by this Writ, until the Judgment be reverſed for 
ns Error, Co. S. 142. | 
If one be outlawed after Judgment, and impriſonment upon a Capias Vilagatum, i 
an and the Sheriff doth let him go at liberty, ard the Plaintiff taketh out another Capias 1 
ä Utlaga againſt him, upon which the dheriff doth return Non eſt inventus, and the 
he Deſendant finds Error in the Exigent, upon which by ſentence of the Court it is an- 
or * pulled: After the Plaintiff takes Execution of the firſt Judgment, in this caſe the 
or party cannot have this Writ ; but if the Eæigent had been well awarded, contra. 
* 6. 8. 142+ 7 
il. If an AdainiScation be granted to one, and he ſueth a Debtor, and bath Judg- 
e ment, and after anotker covenouſly ſueth out an Adminiſtration to him and the firſt 
he Adminiſtrator, and he alone releaſeth to the Debtor, yet he ſhall not diſcharge 


himſelf by this Writ, for the Releaſe was not good, Dyer 339. Co. 6. 19. 

If a Conuſee purchaſe part of the Land of the Conuſor before Execution, and To avoid a 
after ſue Execution, the Conuſor ſhall have no remedy by this Writ, for the Statute Stare. 
is not hereby diſcharged, Plow. 7 2. 

If the Sheriff in Execution of a Statute deliver the Lands of a ſtranger in Execution, 
as ſome of the Lands which were in the hands of the Cognizor the time the Statute 
was made, or after: Now he ſhall not have relief by this Writ, but by an Aſſiſe, Fits. 

Aud. Qu.6, : 

If a Conuſor of a Statute ſurmiſe, or that the Conuſee and he have agreed, and 

that the Conuſee hath delivered him the Statute for an Acquittance, and becauſe he 
hath him not to ſhew cancell'd, the Conuſee or the Corporalis hath counterfeited the 
Statute, and fo doth ſue Execution; this is no good cauſe to maintain the ſuit : But 
if he had the Statute to ſhew cancelled, then it ſeems this ſuit were maintainable, 
Fitz. g: 10. 23. 

If one that is ſued by the King get a Charter of Pardon, or any Releaſe in the ro prevent a 
mean betwixt the Verdict and the Judgment, and after the Judgment is had, he can- Judgment. 
not have relief by this Writ, but he may plead it after Judgment, 11 H.7. 10. 

After a ſuit is begun, and ſo far gone, as there is no time to plead, it ſeems no 
Audita Querela liech until the Judgment be given, Fitz.13, 

If an Infant have entred into a Statute, and be ſued upon it after he is of full age, For Nonage,' 
he ſhall not then have any remedy by this Writ, Dyer 231. 

f one after he hath entred into a Statute or a Recogniſance, do cor.vey away ſome To have Cons 
of his Land to divers perſons, but keep ſome in his hands, and the Conuſee ſue Exe- ibutien. 
cution only upon the Land that he hath in his hands againſt him, or his Heir after 
his death ; in this caſe neither he nor his Heir ſhall have this Writ to have Contri- 
bution of the Purchaſors : But if Execution had been ſued upon one of the Pur- 

, he m iglit have had him againſt the reſt. See more in Statute, (v. 2. 91. 
Yer 322. 


Averment, 
What it is. 


Sed. x. 
io what caſe 
an Avcrment 
may be had, 
and how, or 
Nor, upon of 


againſt a Deed. 


Of another 
conſideration. 


Set. 3. 
Upon or a- 
gainſt a Re- 
cord. 


eA verment, Cs. 22. 


—_ 


CHAP. XXII. 
Of an Averment. 


an Verment in this place is taken for an affirmation or denial of ſome- 
gz thing that doth not appear, which one doth offer te prove, and 
£8 being allowed to him ſhall be put to Trial, Terms of the Law. 

For anſwer to this Queſtion , theſe things are to be knows, 

1. That any Averment may be had upon a Deed in writing, 

4 to alter, qualifie, or abridg the operation of it, if there be any apt 
words in the Deed whereupon to ground it. As if a Deed be to 4. the ſon of Z. 
and he hath two ſons of that name, or a Grant be of the Manor of S. and he have 
two Manors of that name; in theſe caſes ati Averment will ie, which Son, or which 
Manor was intended by the Deed. But no ſuch Averment can be againſt the word 
of a Deed. And therefore if the Eſtate limited by Deed were to J. S. and his heirs, 
you ſhall not be admitted to ſay the meaning of it was, that it ſhould be to him and 
the heirs of his body. So one may not aver upon a general Releaſe, that it was in- 
rended it ſhould reach only to ſome particular : And yet if the firſt words be general, 
and joined to particular words, and reftrained all ro a particular, contra, So when a 
Deed is faid to be delivered in one place, you may not be admitted to ſay it was de- 
livered in another place: And when a Deed doth expreſs a Conſideration, you may 
not aver that there was no Conſideration given. (4) So if a Leaſe be made without 
impeachment of waſte, you may not aver that it was intended or agreed that he ſhould 
not do waſte, Cv B. 153. 5.68. Clarks Caſe, 155. Plow. 7. 31 H. 6. Dyer 169. 
(4) M.8 ac. ¶ uria 

2. A man may aver a Conſideration upon a Deed that is beſides, but not that is 
againſt the expreſs Confideration of the Deed, Co. 1.176. 11. 24. Dyer 146. 

3. No Averment heth of another uſe againſt, or beſides the expreſs uſes of the 
Deed. Bur where there is no uſe expreſſed, or where uſes are ex „but they are 
doubtfully and incertainly expreſſed ; in this cafe an Averment ſhall be admitted, and 
may ſerve for addition or explication. So alſo it will be admitted to reconcile a Fine, 
and the Indentures to lead the uſes thereof, Co. 2. 75. 

4. When a Deed is utterly and altogether fo uncertain, that it is void for incer- 
tainty, no Averment ſhall be admitted to make it good. And therefore it is, that a 
limitation of an Eftate of Land by Deed to two perſons & heredibue, (i.) to the 
heirs, and doth not ſay to their heirs, or to the heirs of one of them, is void. Ard fo 
is 8 grant of goods to one of the ſons of 7, S. and he have divers ſons, no Aver- 
ment ſhall be admitted which of the ſons is meant, Co. 8. 255, 11 Ed. 4. 2. 
22 H. 6.15. | 

5. If an Eſtate be made to a woman that hath a husband, before or after the 
marriage, by Deed or Fine for her life; in this caſe it may be averred to be made 
for her Jointure, albeit there be another Conſideration expreſſed, Dyer 146. 
Co. 4 4. 

6. If a peece of ground be antiently called by one name, and it is of late turned 
to Tillage and called by another name, and it be granted to me by this new name; 
in this caſe an Averment ſhall be admicred, Thar it is all one thing ; and this will make 
it good, Dyer 37. 44. 

For this Averment againſt, or upon a Record, theſe things are to be known. 

1. That no Averment ſhall be admitted of any thing that is againſt or beſides a 
Record, or any thing that is within it. And therefore if a — taken before 
a Juſtice of Peace do mention that it was taken at Dale, you may not aver that it was 
taken at Sale, and not at Dale, though it be true that it was ſo. For this cauſe a man 
ſhall not be ſuffered to ſay, a Verdict is falſe. But ſuch an Averment as may ſtand 
with the Record, may be admitted. And therefore if a Fine and Iarolment be both 


pl. 23. 


\ * _ 


(uae 22, eAverment, - 141 


in one Term, an Averment, That the Fine was before the Inrollment ſhall be recei- 
ved, Co. 10. 92. Plow.493. Dyer 311. Plow. 434. 2. An Averment lieth of Uſes ſes. 
upon a Fine, or Common Recovery. So if a Fine be leviedro A. the ſon of B. and 
he hath two ſons of this name; or a Fine be levied of the Manor of D. and he chat 
doth levy ir, hath two Manors of that aame; an Averment lieth, which Son or 
Manor is intended, Co. 8. 155. | 
2. Wheres Fine is levied upon a Grant, and render, no other uſe can beAverred, 
but what is expreſſed within the Fine, Dyer 311. | 
3. Hence it is, that no Averment may be received a ſuch Certificates, as are a Againk a Cer- 
Definitive Tryal of the thing certified ; as when the Biſhop did certiſie Excommunica- tifcae. 
tion, Baſtardy, or lawful Marriage, Cc. Broo. 332. Coo. 14. 9 31. But an A- 
verment doth he, and ſhall be received againſt a Certificate, which is onely to give 
Information, and in the nature of a Tryal. So it will lie againſt a Certificate, upon a 
Commiſſion out of any Court. So it may be received againſt the Certificate of Com- 8 
miſſioners that affirm a Man to be a Bankrupt, Co. 7. 14. 8. 121. 
4. The ſame Law is for a Retorn, if it be ſuch a Retorn as is a Definitive Tryal upon à Retern. 
of the thing retorned, no Avetment lieth againſt it. As the Retorn of a Sheriff 
upon his Writs, the Retorn of the Major, Aldermen, and Sheriffs of London, upon a 
Writ of Habeas ¶ vr pus ſent to them, and the like. But if it be ſuch a Retorn as is 
not Definitive, as upon a Reſcous, or the like; in theſe caſes an Averment may be 
had, and upon this it may go to Tryal. So alſo if it be a Retorn to endanger a mans 
life, or his Inheritance; an Averment may be had againſt it, Dyer 248, 177. So alſo 
ir lieth againſt the Retorns of the Bailiffs of Franchiſes, ſo that the Lords be not 
prejudiced in their Franchiſes thereby , Stat. 1 EA. 3. 3. Goldib. 139. 129. 


For the Averment againſt a Will, or Adminiſtration, or againſt, or upon any thing Se . 
within it ; theſe things are to be known. Upon, or a» 
1. That an Averment lieth againſt a Teftament, or Letters of Adminiſtration, al- gainft a Will. 
though they be under Seal of the Court and it ſhall be tryed by the Country. or Adminifira- 
2. Any Averment may be upon a Will, or any part of it that may help to ex. — 
pound a Will; and of ſuch a thing as may ſtand with che Will, and may be collected 
out of the words thereof. As if a Man have two Sons of one name, and one of 
them long abſent, and thought to be dead being the eldeſt ; and he give his Land to 
his Son, in general, and the eldeſt is alive; in this caſe an Averment doth lie, That 
it was intended to the yongeſt, and not to the eldeſt Son; and upon a Tryal the Jury 
may finde it fo, Co.8. 31,41. Plow. 277. Dyer 244- 
3. But an Averment will not lie of any thing that is againſt, or beſides that 
which is expreſſed in the Will; nor of any thing that cannot be gathered to be the 
minde of him that made the Will, by the words thereof ; nor of any thing that doth 
not cohete with the Will, eſpecially if the Deviſe be about Lands. And therefore if 
one Deviſe to A. and the Heirs of his body, the Remainder to B. and the Heirs 
Males of his body, on condition, that he or they, or any of chem ſhall not Alien, cc, 
In this caſe no Averment ſhall be taken to prove by Witneſſes, that it was the intent 
of the Deviſor to include A. within this Condition, by the words, He or they, &c. 
So neither can an Averment be taken, that the intent was to give it to another, be- 
fides the Deviſee, Co.5. 68. 4. 4: 
An Averment my be bad again any part of the Rolls, or Records of County Se. f. 
Courts, Hundred Courts, or Courts Baron ; as that there is no ſuch Record, or it is Againſt Court 


not ſo as it is certified, 34 H.6. 42. 9 Ed 4.4. Rel, or upon 
If the matter contained in an Award, and the matter contained in the Submiſſion, — 1 
do not agree; it will hardly be ſupplied by Averment, Dyer 242. 52. ward 


No Averment or Proof is to be admitted againſt Common Preſumption of Law; Againft Com 
as that when any Acquittance is made of the laſt Rent, that yet there was more Rent mon Preſumptie 
then behinde, (v. upon Lit i. 373. Nor againſt common Reaſon, as that Land doth #s, or Rein. 
belong to a Meſſuage, Cc. Plow. 170. 

An Averment may be of an uſe upon any Feoffment, Fine, or Common Recovery. Of an Uſe upon 
See for this and the reſt, more in my Book of Common Aſſurances, Chap. 3. Numb 4. * Conveyance. 

Chap. 


142 


— 


eAnceſtors. Qu. 23 


SeF.6. 
Where Aver- 
ment is neceſ. 
ſary, or not. 


Fecl. i. 
Anceſtors, 
what. 


AAion- Aunce- 
Kyel, what. 


Aile, what. 


Beſaile, what. 


Coſunage, what. 


Sed. 2. 
Mor: Daunce- 
fter, What. 


Nuper obiit, 
what, 


Rationabili 
Parte, whit. 


Chap. 10. Numb. 5. Chap. 14. Numb.4. Chap. 23. Numb. 5,6, Chap. 24. Numb, 
4, 5, 6 | ' . 

If the Defeaſance of a Recogniſance be dated before the Recogniſance; if in this 
caſe nſe be made of it, it muſt be averred to be delivered, at or after the time of the 
Recoꝑniſance entred into, Perk. chap. 147« ; 

The Executor of a Grantee of a Rent, or Reverſion, Expectant upon an Eſtate 
for life, cannot Avow his deſires without Averment ; that the Atrearages incurred 
after the death of the Tenant for life, Adjudged. - 

Bat things that are apparant, or neceſſarily intendable by Law, need not be Aver- 
ed. e non probatione indigent, quod conſtat clare non debet veriſficare. Co. 11: 
25, Plow 8. 

See more of Averment in Action: of the Caſe, throughout; in Contract, through - 

out. | 


— 


CHAP. XXIII. 
Of Anceſtors. 


» Nceſtors are our Forefathers, or Predeceſſors that went before 
us, who in relation to them, are called their Succeſſors. * But 
this word in the Law, hath ſpecial relation to ſuch a Succeſſor 
as is an Heir alſo to his Predeceſſor, and is eſpecially applied 
to Inheritances that difcend from one man to another. 

An Action- Aunceſtrel, is ſuch an Action as is brought when 
as a ſtranger hath entred upon him after the dying, ſeiſed of 
his Anceſtor. | 

Itis a Writ which lieth where Land deſcendeth from the 

Grand- father to his Nephsw, the Son or Daughter of the Son of the Gtand - father, 
the Father being dead, before any Entry made by him; and one that hath no right 
abateth, (i.) Entreth, then the Heir may have againſt him this Writ, New Terms of 
Law. 

It is a Writ that lieth where Land deſcendeth from a Great Grand- father, or 
Grand- mother, and a ſtranger entreth firft, and keepeth out the Heir, then he may 
have againft himthis Writ, F. N. B. 231. | 

It is a Writ, and lieth where the Great Grand-father,the Grand-fathers Father, or 
other Couſin dieth, ſeiſed in Fee- ſimple, and a ftranger abateth, (i.) Entreth into the 


Lands, then the Heir may have againſt him, or his Heir (if he be dead) or his Alie- 


nee, or againſt whomſoever after, that cometh to the Lands, Terms Ley. 

It is a Writ, and lieth where the Father, Mother, Brother, Siſter, Uncle, or Aunt 
die, ſeiſed of Land in Fee- ſimple, and a ſtranger entreth into before the Heir, then he 
may have this Writ, Terms of the Law. 

It is a Writ, and lieth where a Man hath many Heirs, either Daughters that be 
Parceners, or Sons in Gavelkinde, and dieth, ſeiſed, and one entreth into all, and 
keepeth the other out; in this caſe, he or they, that be kept out, may have this Writ 
againſt the Coheir that is in, Terms of the Law. | 

Rationabili Parte is a Writ, and lieth where an Anceſtor was once ſeiſed, and made 
a Leaſe for life, and dieth, and after the Leſſee for life dieth ; ſo that the Anceſtor did 
not die, ſeiſed of the poſſeſſion, but of the Reverſion, and one of the Heirs entreth 
into all, and keepeth out the reſt , then he or they that are kept out, may have this 
Writ. Terms of the Law. See more hereof in my ſecond Part of the Marrow of the 


Law, Pag. 192. 


CHAP. 
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Caar.24,25, Ancient Demeſn, Auomry. 
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CHAP. X XIV. 
Of Anciens Demeſn. 


FN cient Demeſu is a certain Tenure, or holding of Land in the nature Ancient De. 
ot Soccage of divers Manors within this (ountrey, which are en- ein, What. 
. 10 tred in Doomſday Book in the Exchequer, under the Title of Terra 
Regis. Terms ef the Law. Seve; 
|  ', Barrow  Evgliſh is a kinde of Tenure in the nature of Soccage, gro Engliſh 
7+: hereby ſome Burroughs of the Kingdom, do hold of the King or what. 7 
ſome other great Lord, paying onely a certain Rent, F. N. B. 6. 

Gavelkjnde is a Tenure, and holding of certain Land in Kent, in the nature of Soc- Gavellinde, 
cage, where by their Cuſtom they have many Privileges that men elſwhere have not. What. | 
Terms of the Lan. See for theſe three things in my Second Part of the Marrow of 
the Lam, pag 19. 2 a , 

This came from Gave/kinde, and it is a ſpecial and ancient kinde of Ceſſavit uſed Gavelet, whati 
in Kent, where the Cuſtom of Gave/kinde is. By which the Tenant forfeits his | 
Lands to the Lord, of whom they were held, if he with hold his Services, Firzs pts 
Ceſſavit. 60. a 

Fan is a Writ, lying where the Lord diſtraineth a Tenant in Ancient Demeſu, for Honſtraverunt, 
other Services then are due, then he may have this Writ to prohibite him, — 

F. N. B. 14. | 


— — — 


CHAP. XXV. 
of Avowry. 


oenry is where one doth diſtrain another ſor Rent, ot other Sell. t. 
dale, and the party diſtrained, ſueth a Replevin againſt the 4vowry, what, 
taker, and then he doth in his Plea the law ful taking of them, 
ſhew why be took them; this is called an Awowry, Co.. K 35. 
4 eſt m 2.2. G 
Replevinis, where a man diſtraineth another mans Goods Replevin, 
and Chattels, then the party diſtrained upon giving ſerurity hat. 
to the Sheriff, or his Deputy, that he will purſue the Action 
and retorn the Beaſts again, if the taking ſhall be judged law- 
fyl, may have this Writ to the Sheriff. And if it be ina Franchiſe, the Sheriff may 
ſend to the Bailiff of the Franchiſe to do it, Terms of the Law, Ca upon Littl. 145. 
See Stat. Marlb, 31, Weſtm. 2.2. 

Gage Deliverance is, where one hath ſued a Replevin, and yet bath not the Goods Gage Deliver- 
delivered, and the other ayoweth : Now he may ſhew this in pleading, That the ce, what. 
Defendant is ſtill poſſeſſed of the Goods, and pray, that he may put in pledges for 
the Deliverance, which when they come to Iſſue, or Demurrer ſhall be granted him, 
and then a Writ ſhall go to the Sheriff. to deliver them. But where the Avowant 
doth claim property in them ; this is not grantable. Terms of the Law. Finch. 120. 

. Retorno Habendo is, a Writ that lieth aftet a Neplevis is brought, the Plaintiff Retorns faden 
wakerh default, being non-ſyit, before Declaration, or the like, or Judgment is given © What. 
8ganſt bim; then he that diſttained the Beaſts, may have this Writ, and thereby have 

the Beaſts delivered to him again. Terms of the Law. Dyer 41: ; 

. Withernam is, a Writ lying where one doth diſtrain, or the owner after the Diſtreſs — 

FP taken, . 


eAuthority, Our. 26 


taken, doth Eſloyn the Cattle, or carrieth them out of the County, or keep them in 
ſome Caſtle ; ſo that the Sheriff cannot make a Replevin or Retorno Habends (as the 
Caſeis.) In this Caſe the party grieved, may have this Writ to the Sheriff, command- 
ing him to take ſo much of the parties own Goods who hath done this, inſtead of 
them. And he may take the Poſſe Comitatus, and break it, and replieve them. 
F. N. B. 73. 
Second Deli- This Second Deliverance is, a Writ lying where one doth remove a Plaint out of 
verance and Re. the County-Court or Court-Baron, by Pose or Recordare, into the Common- Be 
— — and after the Plaintiff in the Replevin is non - ſuited before any Avowry made; this 
nt. notwithſtanding the party that ned, may have again the ſame Diſtreſs by this 
Writ, which is onely to revive the firſt Suit, and the Defendant cannot have a Recap- 
tion in this caſe, for a double Diſtreſs ; and after this Writ had, and tryal thereupon, 
or that the Plaintiff be again Non-ſuit before Declaration Retorn Irrepreviſable, 
muſt be awarded to the Avowant. 
Reception, Recaption is a Writ lying where a man is diftrained' for any Service, and hangi 
what. this Suit, he is diſtrained again for the ſame cauſe ; in this caſe, albeit it be for der- 
vices due, after the fit ſt Diſtreſs, yet he cannot diſtrain again till the firſt Suit ended, 
andif hedo, the party grieved hath this Remedy. 
—— AIM Proprietate Probanda is a Writ lying where the Sheriff is coming to make a Rep/c. 
— vin, by Writ or without Writ, before or after Gager de Deliverance, and the party 
what. who diſtraineth, doth claim ſome property in them; ſo that the Sheriff can go no 
further in the Replevin, till this point be decided, which muſt be by this Writ, But 
| for all this, and the reſt within this Chapter, See in my Book of the Marrow of the 
Law, i Part. Chap.35. And fee Diſtreſs in this Book, 


CHAP. XXVI. 
Of Authority. 


1. Authority. f  T is a power to do ſomething ; and this power in ſome Caſes is by 
| the Common Law: As power is given to a man to enter orderly 
into an Ale-houſe or Inn; to demoliſh Houſes ina City, to pre- 
vent the increaſe of a Fire, or to fortifie it in a time of Siege. 
And in ſome Caſes it is by the Statute Laws; as power is given 
to a Tenantin Tail, or in right of his Wife, to make for 
three lives,or one & twenty years So power is given to a Tenant 
in Capite to Deviſe two parts in three parts of his Capite Lands, 
Dyer 36: 12 Ed.4.8. Perk 191. Co. 1. 11 1. 173. Plow.290, 4. So to Arreſt indivers 
Caſes ; for which ſee Impriſonment. 
This power alſo is ſometimes given by one man to another. And this is ſometimes 
by word, and ſometimes by writing ; that which is by writing, is either by 
Writ, Warrant, Commiſſion, Letter of Attorney, Proviſo in a Deed to make 
revoke Uſes, or the like. See the Examples. 
2. The Nature IU he nature of this is ſuch, 1; Thar it is not grantable over by him that hath it. 
of ir. 2. It muſt be ſtrictly purſued. 37 It dieth with the parties, and doth not go to Exe- 
cutors ; for which, ſee the Caſes beneath, (e. 81. 45. a 
3. Licence. This hath much affinity with the formers; for it is defined to be, A leave and li- 
berty to do, or commit ſomething that otherwiſe ought not to be done; or omit 
ſomething. that otherwiſe ought to be done, but now by this mea ns is become law- 
ful and juſtifiable, and may be pleaded in defence and excuſe of the Commiſſion or 
Omiſſion, if the party be queſtioned for it. And it is diſtinguiſhed and regulated 
much like ro the former, * therefore the Rules and Caſes of one, are in many caſes 
appliable to the other; this therefore is alſo ſometimes ſaid to be given by the ww 
| $ 
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As for a Traveller to enter into an Inn or Ale-houſe; a Leſſor to enter into the 
Houſe leaſed, to view the Reparations and Decays, and ſometimes it is given by the 
party, by one man to another; and that ſometimes in writing, and ſometimes by 
word onely. 

And both theſe ways it is ſometimes general. and ſometimes ſpecial. There ſeems 
then no real difference between Authority and it, but thatthey may be (as they ſeem 
to be) confounded and taken one for another: Howſoever, Licence is moſt common- 
ly applied to an act done, that otherwiſe bad been unlawful ; and by this the party 
* did it, is excuſed, but Authority to acts that are lawful, which thereby are 
juſtified by the doer ; and this in ſome caſes is more compulſory then the other. Bro. 
Treiþaſs 97. Co. 11. 11. 9 Ed. 4. 4. Bro. Licence 79. Fitz. Treiþaſs 92. 


The Licences that are had from the Lord Protector, eſpecially thoſe that are to pri- pjſpenſation, 


vilege a man from the danger of a Penal Law, are called Diſpenſation; for a Diſpen- 
ſation is a kinde of Licence to tranſgreſs, or exemption from the danger of a Penal 
Law, which the Lord Protector in ſome ſpecial caſes, to avoid inconvenience, by his 
Prerogativedoth and may give or grant to ſome perſon, Alſo the Licences of Eccle- 
ſiaſtical Perſons that were ſomewhat of this nature, and they had ic by a derivative 
Prerogative from the King, were ſome:imes called by this name, But the moſt pro 

and peculiar term to ſet forth this kinde of Diſpenſation is a Faculty, which is defined 
to be a privilege or eſpecial Power or Licence granted unto a man by favor, indul- 
gence, and diſpenſation to do that which by the Law otherwiſe he could not do: As 
to eat fleſh upon the days prohibited; to hold two or more Benefices, or the like. 
And that Diſpenſation which is granted to a Clerk, that being uncapable, is made 


capable, and de facto admitted to it, is called a Perinde valere, which name it had Perinde ualere: 


from the words which make the faculty as effectual to the party diſpenſed with, at 
the time of the Admiſſion: And for the granting of theſe Faculties, there was a 


ſpecial Officer appointed under the Arch-Biſhop of Canterbury called the Mafter of — of 
acuhties, 


the Faculties, Co.11. 86, 88. Stat. 25 H. 8 21, 

An Authority given by the Sheriff to bis Bailiffs to arreſt, is good, thopgh it be 
an Authority derived out of an Authority: An Authority or Power however ſet 
up, if it be unlawful, is not good. And therefore in 16, % Car. 11. it is enacted, 
That no new Court that hath the like, that the High Commiſſion pretended to have, 
ſhall be hereafter erected. And that all ſuch Jurifliftions, and all Acts, Sentences, 
and Decrees made by colour thereof, ſhall be utterly void. 


A Verbal Authority from a Juſtice of Peace to any man, to apprehend another to What Autho- 
finde Sureties for the Peace, when he is there preſent, and doth break the Peace be- — ſhall be 


fore him, is good. 

The King in ſome caſes may authoriſe a man to do a thing, which is Malum pro- 
09 and not Malum in ſe, 1 H.7.3. 3 H.7. 15. 11 H.7.11, 12. vide 
$1]ra. 


Where a Juſtice of Peace by word, commands one being preſent to arreſt another, ref. 


which is alſo in his preſence, this is good, and is reputed as an arreſt made by the 
Juſtice himſelf, 14 H.7, 8, 9. 


In Caſe of Ryotors, a Juſtice of Peace may by word, command his ſervants to ar- Grant. 


reſt them in the abſence of the Juſtice, 14 H.7. 9,1 0. | 
Aman that bath his Authority by Record, cannot grant it over without writing, 
* it be to arreſt a perſon that is preſent; as in the caſes before, 10 
H. 2407; ... | 

An Authority given by a Bailiff to another Bailiff to arreſt a man, is not good: 


So if one have a power to make Leaſes, and grant it go another, this is not good: For What not, 


regularly, neither Licences nor Authorities are grantable over. Poxlion de Pace 
19. | 
A Verbal. Authority onely from a Sheriff to arreſt a man, is not good. 9 Rep. 69. 
Whether it be to a Bailiff errant, or other ſpecial Bailiff, | Impriſoament 
3« Kelw.86, 14 H., 8,9. ee ul 

A Ver bal Authority onely from a Juſtice of Peace to arreſt a man that is abſent, is 
not good. Fodder verſus Booker, M. 13 Pac. 9 $5 
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To make or 


take Livery of 


Seiſin. 


Arreſt. 


6. Whenan 
Authority 1s 


well purſued, 


or not. 


Power to 


make Leaſes. 


A Verbal Authority onely to farrender the Leaſe for years, is not good, though 
he deliver him the Leaſe alſo. — — Bateman, Hil. 17. Eliz. B. R. 

A Verbal Authority to deliver Seifin, is not good without writing: Neither is an 
Authority in writing, to deliver Seiſin after the death of either of the parties good, 
for it is againſt Law, Co. ſuper Littl. 5 2. | 

An Authority given to another to do that which he himſelf cannot do, is not good, 

rod per me non poſſum, non per alium. Co. 11.87. | 

A Verbal Authority by s Juſtice of Peace to a Gaoler, whereby a Priſoner is ſent 
to Gaol, it ſeems is not good. It is ſafe for Juſtices of Peace to ſend their Warrant in 
writing, and therein to inſert the cauſe of the commitment. Modden, vide Baker. 

An Award that the parties ſhall obey the Arbitrement of an other, is void ; for 
power cannot beaſsigned, 8 Ed. 4. 19. 

A Verbal Authority to receive Seiſin, is not good without Deed, Cv. ſuper Litil 
48. 
If a C pia be directed to the Sheriff to arreſt a man which doth dwell within 1 
Franchiſe, the Bailiff of rhe Franchiſe cannot arreſt him without a Warrant from che 
Sheriff in writing, Vide Commandment infra. 

Although it be a rule of Law, that every Authority that is given by AR of Law; 
or aRof the party, muſt be ſtrictly purſued, or elſe it is faid to be done without Au 
thority; yet when more is done, or when it is done by more perſons then be in the 
Authority; in many cafes it is good enough, and it ſhall be ſaid a ſufficient jor 
che Authority notwithſtanding : As whereby the Statute of 32 H.8. the Tenantin 
Capite hath power to Deviſe two parts in three parts of his Land; yet if he Devik 
all, ir is for two parts. An Aſsignment of Debt was to the Queen, provided, 
That if the Lord Treaſurer, or the Barons of the Exchequer, or any two of them do 
revoke, cc. And after three Barons do revoke it, this is good. Omne majus contiun 
minus, . Pow. 393. 

If a greater number of perſons do a thing then ate appointed by a Statute (unlek 
the Scatute do purpoſely reſtrain the number) it feems it is well enough done as where 
more do fir in the Star-chamber, then are mentioned in the Statute of 3 H. 7.1, 

uando plus fit quam fieri debet, videtur & id fieri quod fieri debetur. 

f a Statute give power to make Leaſes, ſo as they do not exceed three lives, or 
twenty one years (as the Statute of 32 H. 8. is.) In this caſe, if one Leaſe for tuo 
lives, or for ninety nine years, if three lives ſo long live, this is a good purſuit of che 
Authority: Burt if che word of the Statute be, that they ſhall make Leaſes for three 
lives, or twenty one years; in this caſe, a Leaſe for twenty years, or two lives is not 
good, (0.6.33, 35. 8. 70. 

If one make a Leaſe for life, and a Letter of Attorney to deliver the poſſeſsion to 
the Leſſee, and the Attorney deliver poſſeſsion to the Attorney of the Leſſee; thi 
is a good purſuit of his Authority, Finches 66, 

If a Deed be made of two Acres, and a Letter of Attorney to deliver Seiſin in both 
Secundum formam charte , and the Attorney enter into one Acre vnely, and give 
Seiſin Secundum formam charte ; this is a good purſuit of the power, and a 
Livety for both, and that though he did not deliver it to one in the name of both: 
So when a Feoffment is to two or three, and the Warrant to give Livery ſo, and he 
do it to one Secundum ſormam charte ; this is good to both, and yet the abſent party 
may wave the Livery, Co. ſuper Littl 5 2: | 

If one Deviſe his Land to his Executors to be ſold, and one of them die, the fur- 
viving Executor may fell it, Co. ſuper Litil. 181. * 

If a Venire Facias be ſent to four Coroners, to impannel and retorn a Jury, and 
one of them die, and the Survivors execute it, it is good. Idem. 

If the Sheriff upon a Writ make a Warrant to four Bailiffs joyntly, or ſeverallyto 
arreſt, and two or three of them atreſt the party; this is a good purſuit of the Au- 

thority, Paſc. 45 Ex. F. R. King and Hobbs. | 

If one give another an Authority to make a claim, and he come to any part of 
the Land, and there make claim, &r. in che name of his Maſter. ©, this is good. So 
if the Maſter ſay to his Servant, that he dares not come to the Land, or any pa 
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of it, to make his claim, cc. And that he dare approach no neerer to the Land, 
then ſuch a place called Dale, and command his Servant to go to that place, and there 
make his claim for him; this is good, although it may be the Servant durſt to have 
gone further. So if a man be ſick, and not able to go out of doors, and have cauſe to 
enter, ard he command his Servant to go to the Land, and make his claim for him; 
and the der vant fearing, & c. dareth not go to the Land, but goeth as near as he 
can or dare, and there claimeth for his Maſter ; this is good. Impotentia excuſat le- 
gem. Littl. Seft. 433, 434. | : ; 

And for the moſt part it is trne , where a man doth that which he is authoriſed to 
do, and more; there it is good for that which he had Authority to do, and void for 
the reſt, Co. ſuper Littl. 252. 

And therefore if a Letter of Attorney be to make Livery to one, and he make 
Livery to two; it is good to him ro whom the Warrant extends, and void to the 
other, Perk. 39. 4. | 

So if it be to make Livery of Warrant, and he makes Livery of Warrant, and Bar- 
gain; it is good for Warrant. 1644. 

If a Letter of Attorney be to deliver Seiſin to two, and one of them dieth, and 
he makes Livery to the other; it is good to him for the whole, 16:4. 

If a Letter of Attorney be thus. I make A. and B. my Attorney and Attorneys 
for me, and in my name to enter on the Land, and there to deliver the writing as my 
Deed, ratifying and confirming whatſoever my Attorneys, or eicher of them, ſhall 
do concerning the premiſſes, and one of the Attorneys doth, and it was held good 
by two Judges in 11 Car. B. R 

Regularly when a man doth leſs then the Commandment or Authority committed 
to him, there (the Authority being not purſued) the Act is void, unleſs it bein ſome 


To make Li- 
very of Seiſfin. 


ſpecial Caſes, ſupra. So where he doth it otherwiſe, then his Authority doth direct Apportionment. 


him; and therefore an Authority cannot be apportioned : As where the Statute of 
32 Eliz, 34. doth give a man power, that is ſeiſed of Soccage and Capite Land, to 
Deviſe or diſpoſe two parts for the benefit of his Wife, c&c And a man being ſeiſed 


of two Acres of Capite Land, and one in Soccage, diſpoſe his two Acres to ſuch hen nor, 


purpoſes : Now he cannot Deviſe the other Acre at his death, and if he do, it is void. 
Co. ſuper Littl. 258. Co 3. 34 2. 26. * 

So likewiſe is the Law for the power of Commiſſioners upon the Statute, 13 EI. 

If two Attorneys have a joynt power to do any thing, and one alone doth it in 
the name of the other, and him; this is not good. As if a Letter of Attorney be 
made to two joyntly to take Livery of Seiſin, and one of them doth cake it; this is 
void. Co. 5. 94,95. & ſuper Littl. 49. b. 

If an Authority be given to three, to do any thing joyntly or ſeverally, and two 
of them do it in the abſence of the third; Norths Caſe, AM 4. B. R. Or one 
of them and a ſtranger do it; this is not good, Cv. 5. 90. Dyer 51. 

If one willeth that A, B. and C his Feoffees ſhall ſell his Land; and one of them 
die, and the Survivors fell it; or if he willeth it ſhall be ſold by the advice of A. and 
A. die, and they fell it without advice; this is not good. Dyer 177. 190. 214. 

If in the Star-Chamber,the Chancellor, Treaſurer, and Gardian of the Privy-Seal, 
or two of them, had not taken with them a Temporal Lord, a Biſhop, and the two 
Chief Juſtices, according to the Statute of 3 H.. 1. Their Judgments had not been 
good, 3 H.7.1. 8H.7. p ultimo. 16. 233. 

It one Auditor commit a man that is an Accomptant to priſon, upon the Statute of 
Weſtm.2, cap. 12. This is not good nor warrantable, Plow. 3 94. 

If a Commillion be to eight perſons joyntly to hear and determine, ſeven of them 
cannot do it, 164d. 

If a Warrant be to an Attorney to deliver Seiſin generally, ard he do it in view; 
this is no purſuit of the Authority, and therefore void, Co. ſuper Littl. 52. 

If a Writ be to the Sheriffs of Londen to do any thing, and one of them be dead, 
the other cannot execute it. 

If any Authority be to deliver Sciſin to For S. and to make Livery to V. and F. 
Ibis is not good, nor purſuant of the Authority, 11 H. . 13. Feeffmenti, B. 6. 43. 
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7. Where an 
Authority is re. 
yocable, and 
when it ſhall 
be ſaid robe 
derermined, 
and when 
not. 


Sell. 3. 
Notice, 
Countermand. 


1. Commiſſion. 


Nuotyplex, 

8. Where 
Commiſfions 
are grancable, 
and what 
things may be 
done by Com- 
miſſion, or 


not. 
*- By Common 
La w. 
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If I command one to make a Feoffement in my name in Laine, according to a 
Copy ſhewed him, and he make it in Exglis or French; this is not good, 10 


H. 7. 9. 

If one Sheriff be commanded to hang a man, and he behead him; this is not good, 
but Felony in the Sheriff, 35 H.6, 38. 

A. is diſſeiſed of Bargain and Warrant, A. makes a Warrant of Attorney to B. 
to enter in bath, and to make, Livery there, if B. enters in Bargain onely, and make 
Livery Secund. Form. Chart. It is a void Livery, Co. ſuper Littl. 5 2. 4. 

If a Letter of Attorney be to make Liveries after the death of a ſtranger, and he 
makes Livery in his life, it is void, 40 H. p. 3 8. 

If a Letter of Attorney be to deliver deiſin to H. upon condition, and the At. 
torney deliver it abſolute, this is void, 11 H. 4. 3. 4. 

If a Letter of Attorney be abſolute, and the Attorney delivers Seiſin upon con- 
dition, this is naught, 12 H. p. 24. Adjudged. 

All Authorities for the moſt part are revocable, and may determine by the Act of 
God, (i.) the death of him that gives it, or the death of him to whom it is given; 
or the Act of the party that doth give, (i.) when he doth actually revoke it himlelf 
before the thing be done. And therefore if an Authority be given to two or more 

joyntly to do a thing, and one of them die, nay in this caſe the Authority is deter. 
mined. And if I deliver money, or other thing to ?, S. to deliver over, or to give 
way, and before it be done, ] forbid him to deliver; in this caſe his Authority is de- 
termined, Dyer 190. Ce. 5. 90. Dyer 190. 

But if there be an intereſt coupled with the Authority, there it will not, nor can be 
countermanded by any ſuch AR of God, or the party: As where one doth Deviſe 
bis Land to bis Executors, until his ſon be of full age, and that they ſhall ſell it; in 
this caſe they, or ſome of them die, yet the reſt may ſell it, and ſo in all like caſes; 

If one make two Executors, and Deviſe that his Land ſhall be ſold by his Executors, 
and one of them die, it ſeems the other cannot fell ; otherwife it is where an intereſt 
is deviſed alſo. 

If one make a Letter of Attorney to two to give Livery, and one of them die, the 
other cannot do it ; no more then where an Office of Stewardſhip is granted to two 
men, can one of them execute it, Go/dsb.2. pl. 4. 

So where an Authority is once executed, it cannot afterwards be revoked by any 
means, Dyer 210. 24. Perk. 105. Co. 5. 90. 6. 

An Authority alſo may determine by other Accidents : As if an Adminiſtration 
be 2 to me during the minority of four Infants, and ore of them become of 
full age, it ſeems in this caſe the Authority is determined, Co. 5. 9. 

See more of this point in Countermand; and note that always in caſe of Coun. 
termand of Authority, there muſt be notice, otherwiſe the Countermand is not 
good. And therefore if a Factor, Attorney, or the like, or any other Arbitrator ot 
Commiſſioner, have a Countermand made them, whereof they have no notice; this 
doth not determine their Authority, Cs. ſaper Littl.55. b. Co. 8. 82. 21 H. 6. 29. 

It is the Warrant or Letters Patents from the Lord Protector, teſtifying, that one 
of many have ſome Authority in a matter of Truſt committed to their charge: As 
to hear anddetermine any Cauſe or Cauſes, to examine Witneſſes, Purvey, and take 
up proviſion for him, or the like. And they that are thus truſted, and in Authority, 
by _ of this Commiſſion, are called Commſſioners, Terms of the Law, 11 H.4, 
cap. 28. 

And ſome of theſe are to hear and determine offences, and other matters, andre- 
quire no Retorn. And ſome are to enquire, or examine, and to certifie what is found, 
and they muſt be retorned. And ſome are to ſeiſe Lands, Goods, c. Stat. 4 H. 
cp · . 

By the Common Law, Commiſſions are grantable in divers caſes, and almoſt in 
any caſe by thoſe Courts, that proceed by that courſe of Examination of matters by 
Commiſſions : Alſo all the great Officers, Judicial and Miniſterial of the Realm, are 
made by Commiſſion. By this means, are and may Treaſons, Felonies, and other 
offences be examined, diſcovered, heard and determined, By this means may be, and 

are 
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are Oaths, Conu ſance of Fines, Offices found, Subſidies and Fifteenchs be taxed, and 
many other things be done as occaſion ſhall require, as to examine Witneſſes, take 
Anſwers, and the like, Bro. Commiſ. in toto, Stat. 35 H.8.2. 2 & 3. Pl. & M. 1. 
10 K. 2. 1. 

But Commiſſions may not be granted agaiaſt Law, as to take and impriſon mem 
bodies, to enter upon their Lands, or take their Goods without order of Law, and 
if any ſuch be granted, they are void, and do create no Authority, Bro. Commiſion. 


3:15, Puſt. 


6. 
By Statute Laws alſo, Commiſſions are grantable in divexs caſes, and divers things By Statute 
may and are to be done by Commiſſion. As the finding of Offices after the death of L.. 


the Kings Tenant, Stat. 1 H. 8. 8. : 

To enquire of the employment of Lands ot moneys, that have been given to pub- 
lick and charitable uſes, and to fer down orders for it, 43 Elix. 2, 4- 

To examine parties and witneſſes for any ſums of money, that have been gathered 
for Houſes of Correction, or Stocks to ſet poor on work, and to get it into their 
hands, 39 El:iz. 4. 

To hear and determine Policies of Aſſurances made amongſt the Merchants, 43 
Elix. 12. 

To enquire of miſdemeanors of Purveyors in taking of Proviſion, 36 Ed z. 4. 

To enquire of a Riot that hath been done, and the negleR of the Juftice of Peace, 
and Sheriff therein, 2 H. 5. 8. | | 

To enquire of Servants that imbezel their Maſters Goods after their death, and 
to make Proclamation that they appear and anſwer it, 33 H. 6. i. 

Alſo a Commiſſion may be had to grant Licences, and Faculties in ſome caſes, 25 
HS. 21. 

Alſo Commiſſions may, and muſt be had to determine Appeals from the Admirals 
Court, 25 H. 8B. 19. : 

Alio to hear and determine Offences done upon the Sea, 28 H.8.15:; 

And Treaſons done beyond the Seas, 35 H.8.2. 5 Ed.6. 

And to hear and determine Offences confeſſed before the Council, 33 H. 8. 23, 


11. ; 
And toenquire of the Account of the Officers and Accomptants of the Lord 
Protector, which they have made in the Exchequer, whether the ſame be right or no, 
6H.4.3. 
And to enquire, hear, and determine of all matters, againſt true and ſafe Conducts 


upon the main Sea, 2 H. 5. 6. : 
For Reformation of Weers and Banks, and to prevent the inundation of great Wa- Commiſſicn of 
ters; a Commiſſion may be had out of Chancery, called the (ommiſſion of Sewers, en. 


Co. 10. 138. 
* The form whereof, and all that doth concern it, and the execution of it, See in 
Stat. 6 H6.5. $H.6.3. 23 H.6.9. 23 H8.5. 3&4 E4.6.8. 13 Eli. 9. 

Alſo Commiſſions are grantable, and have been made and had. To enquire and 
compound for firſt Fruits. To enquire of the value of each living Spiritual, and the 
deductions and payments out of the ſame. And to enquire of Chantry Lands. And 
to end Suits for ſmall debts in the City of London. Stat. 5 Eliz.1, 26 H.8.3; 26 
H. B. 3. 1 Ed G. 13. 3 Pac. 15. ; 

But no Commiſſions of general Inquiries within Seigniories ſhall be had or ſued 
forth, Stat. 34 Ed 3.1. 

No Commiſſions ſhall be granted by Temporal Judges, to enquire of the pro- 
ceedings by Spiritual Judges, Star. 18 E4.3.6. 


All the Commiſſions for the great Offices of the Realm, are made by the Lord g. By whom 
Protector under the Great Seal of England. So all Commiſſions of Oyer and Ter- they muſt be 
miner of the great Offences by the Common Law. And ſo all other Commiſſions to Btanted, or 


examine Witneſſes, take the Cognizance of a Fine, or to do any other matter for tbe 
furtherance of Juftice in any matter whatſoever comes in the Lord Protectors name, 
though it be grantable by the Court, where che matter is depending Ex Office. See 
the Commiſſions. an 
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Se. 4. All the Commiſſions come in the Lord Protectors name: The Commiſſions for 
finding of Offices come out of the Chancery : The Chancellor of the Dutchy of 
Lancafter,for the Lands within the Durchy,under the Seal of the Dutchy : TheLord 
Chancellor under the great Seal of England doth grant C ommiſhon for charitable 
Uſes: The Lord Chancelor of England doth grant the Commiſſion out of the Chan- 
cery to enquire of the money gathered for the Poor; 10 alſo he doth that for the 
policy of Aſſurance : The Commiſſiowagainſt Purveyors is granted, as other Com- 
miſſions are, out of the Chancery; and ſo alſo is the next about Riot: The Com- 

a miſtion againſt Servants for goods of their Maſters imbezeled, is granted by the Lord 
Chancellor, with the advice of one of the chief Juſtices, and chief Baron, or two of 
them : The Commiſſion for granting of Faculties is granted as other Commiſſions 
are granted; ſo likewiſe the Commiſſion to determine Appeals: In all the three ca- 
ſes of the tryall of Offenders, the Commiſſion is granted by the Lord Protector, as 
other Commiſſions are: The Commiſſion to examine the Accompts of his Officers, 
it ſeems is to come out of the Exchequer : And the Commiſhon for ſafe Conducts is 
granted by him and the # Amirall, See the Star. before Coe.9 71.4. 

10 To whom The Commiſſions for the great Offices. and for Oyer and Terminer of Officers, 
they way, and are grantable to any perſon that is not diſabled by ſome ſpeciall Law, to whom it 
1 pleaſe the Lord Protector: And other © ommilsions out of the Courts in their ordi- 
And who may nary proceedings, are grantable to whomſoever the Courts will appoint, Stat. 3.Zac. 5. 
be Commiſſi- Fee Stat. 42 Ed 3.4. : | 
oners. Any may be Commiſſioners, unleſs by ſome Statute they be reſtrained. In caſe of 
finding of Offices, none may be Commiſſioners, but ſuch as have forty Marks pey 
Annum'of Land: In the Commiſſion for charitable Uſes, the Biſhop of the Dioceſs 
if there be any, and his Chancellor,and other ſufficient perſons whom the Lord Chan. 
cellor ſhall name, ſo that there be four at leaſt: In that for the enquiry of Money 
gathered for ſtocks to ſet the Poor on work, whomſoever the Lord Keeper will name 
may be Commiſſioners : In that for the policy of Aſſurances, the Judg of the Admi- 
ralty, the Recorder of London, two Doctors of the Civill Law, two common Lawyers 
and eight grave Merchants, or any five of them, muſt be Commiſsioners, and may” 
execute it: In the Commiſſion againſt Purveyors, one of the Lord Protectors houſe, 
and two others ſufficient men, ſhall be Commiſſioners, and any two of them. and they 
may execute it: In the Commiſsion to enquire of the Riot, &c. any may be Com- 
miſsioners whom the Lord Protector or his Chancellor will appoint: The Commiſ- 
ſion or writ againſt Servants is to the Sheriff of the County : In the Commiſsion for 
granting of Faculties, two ſpirituall Prelats or others the Lord Protector ſhall name; 
muſt be Commiſsioners : In the Commiſsion for tryall of Appeals, there muſt be 
ſuch Commiſsioners as the Lord Protector will name: In the Commiſsion for tryall 
of Offenders: in the firſt caſe it muſt be to the Admirall, his Lieutenant or Deputy, 
and three or four ſuch as the Lord Chancellor ſhall name: And in the ſecond and 
third taſe, to ſuch perſons as the Lord Protector ſhall appoint : The Commiſsion to 
examine the accompts of Accomptants, is grantable to whom the Lord Protector, or 
his Barons of the Exchequer will name: And the commiſsion for ſafe Conducts, may, 
and muſt be granted to the Conſervator of the Truce, and to two men learned in the 
Law, See the ſtatutes before. 
All Commiſsions to enquire of Articles, ſhall be made to the Juſtices of the one 
Bench or the other, or Juſtices of Aſsiſe, or of the place, and other worthy men of 
the Country, ſtat. 42 Ed. 3. 4. | 
In every Commiſsion of the peace for Gaol-delivery,there muſt be two men of the 
Law of the County-Commiſsioners to deliver the priſoners, ſtat. 17. R. 2 10. 
11. The power The power of Commiſsioners is to do what by their Commiſsion they are comman- 
authority and ded to do, and therein allo is included authority to doe all that without which that 
_ of — other thing cannot be done: And their duty is firſt to receive the Commiſzion, and 
Fe ſo mae. then to execute it; and therein to purſue the authority and direction of the Commiſ- 
Charitable u. ſion, and faithfully to perform the effect of it: and then to make a due and a true 
ſs, Certificate or Return thereof when the Commiſsion doth fo require: But if the 
Commiſsion be againſt Law, the Commiſsioners are not bound to accept or obey - 
Dia 
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vide ſupra. And if they doe any thing they have nor authority for by their Commiſ- 
ſion, it is void, and for ſo much it is as if no ſuch Commiſsion were, Coo. ſuper Littl. 
157 b. Coo. 2. 25. 

The authority of Commiſsioners by ſtature Laws, is ſuch as the ſtatutes give ged. 5; 
them, and their duty ſuch es the Statutes preſcribe : As in the caſe of finding of Offi- 
ces, they are to fit in open places, and let every man to give evidence that will: In the 
caſe of charitable Uſes, they muſt by a Jury, and all other ways they can, having the 

rties and witneſſes before them, labour to ſearch out the matter, and ſer down Or- 
ders for the employment of the Gift, and certiſie their doings in Chancory; and if any 
be grieved by their Order, he mutt complain there : In the laſt caſe of charicable 
Ufes, they may compell by Attachment of their Goods or Bodies, any to accompt, 
they ſhall ſuſpe& to have any ſuch Sums in their hands, and force them to pay to them 
hac they finde by ſale of their Goods, or impriſonment of their Bodies. In the caſe 
of Aſſurances between Merchants, they may hear and determine the matters, and for 
that purpoſe call, and compell the parties and cheir witneſſes before them, and impri- 
ſon them who will not obey their Orders; and if any be grieved by their Order, he 
muſt complain in Chancery : In the caſe againſt Purveyors, they may and muſt exa- 
mine their doings, and puniſh their faults : In the cafe of the Riot and neglect of 
Officers, they are ſpeedily ro enquire of the Riot, and of the neglect of the Juſtices 
or other Officers in their duties, and to certifie the ſame into the C hancery : In the 
commiſsion againſt Servants for imbezeling. the Sheriff is to make open proclamation 
according to the direction of the ſame Commiſsion, and to return the ſame ; In the 
Commiſsion for granting of Faculties, they may and muſt grant Faculties under their 
Seal, in ſuch manner and order as the Archbiſhop ought co grant them : In the caſe 
of Appeals, they are to hear, and definitively to determine them : In the caſe of 
Tryall of Offenders, the Commiſsioners are to againſt che Offenders by In- 
dictment, arraignment, and fuch an Order of Tryall as by Law in ordinary caſes is 
aſed : In the Commiſsion for to examine the accompts of Officers, they mutt en- 
quire, and certifie to the Conrt the Receipts and Disburſements : Inthe commiſsion 
of ſafe Conducts, the Commiſioners may, and muſt hear and puniſh all Offences great 
and ſmall, done againſt the Truce and ſafe conducts upon the main Sea, out of the bo- 
dy of any county. See the ftatates before. | 

Commiſsioners in divers caſes have power to make Bargains, Sales, Feoffments, and 
Leaſes of other mens Lands, and their acts therein are good and binding. For which 
ſee ſtat. 13 Eliz.7. 2 & 3 Phil. & M. cap. 1. 1 Ed. 6.14, 23 H. 8. 2.5. 34 H. 8.4. 

43 Eliz:2.3,4- 

The faulrs of Commiſsioners in generall, are the omiſsion or commiſsion of any 12. Their 
thing _ their duty ſer down before: faults and pu · 

1, Torefuſe a Commif#ion being ſent unto, and offered them, unleſs it be in caſe niſnments. 

— a — is — by a ſpeciall Law to refuſe — as the ſtatute of 1 H. 8. 8. 
2. To do any thi inſt or beſides the contents thereof, or to neglect to doe 
thing commanded — by it, ä * 

3. Not to retorn or certiſie it when it is executed, and where the nature of it is 
ſuch as it doth require a Retorn, Co. 2.17. 25. E 9.77. ſtat. 7 H. 4. 11. ſo Wat it held in 
2 fac B. N f. 4 H 4. 1 H.. 8. 7 H.. 11. 

If a Commiſsioner to examine witneſſes, will not ſuffer a witneſs to declare the Depoſition, 
whole Trarly of matter pertinent to the queſtion, and purſuing the Interrogatory ; or Examination. 
if after he begin to examine, he have ſecret conference with the party, and take new 
direction from him : or before publication diſcover to either party any thing which 
is depoſed on either fide: or take gifts to encline to either fide ; or retorn not 
the true Depoſitions: or make not return of them at all: All theſe, and ſuch like, 

— mama puniſhable, Co.97 1. 40 A. St. 33. F. N. Z. 110. Moors caſe, 2 Pac. 


And for all theſe defaults and miſdemeanors in Commiſsioners, where by the Law 
there is no certain puniſhment ſet down, the Offenders were puniſhed by Fine and 
Impriſonmentin the Starehamber; or in ſome cafes in the ſame Court out of which 
the eommiſsion did iffue : And where they do exceed their authority, in moſt = 
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13. When a 
Cammiſſion 


they may be puniſhed, ſo as if no ſuch commiſsion were made, Coo, 9. fat. 4 H. 4. 9. 
Moor ver ſus Foſter. 

For Actions of Treſpaſs, or ſome other Action (as the caſe is) may be brought 
againſt the Commiſſioners, and ſuch as act under them, as if no ſuch Commiſſion 
had been granted. So men have been ſued, that have acted under the Commiſtion of 
Bankrupts, under the Commilſsion to Juftices, to hear and end matters of Tithes, if 
they keep not within their compaſs, and act in an Arbitrary way. 

But where any Statute doth ſer down any certain puniſhment, there the offender 
muſt bear that alſo : As a Commiſsioner to finde an Office, if he have not forty 
Marks per annum of Land, loſeth twenty pound. And if he fit in ſetret places, or 
hinder the free giving of evidence, he loſeth forty pound, and ſo of others. 2 fac, 
B. R. Stat. 1 H.8.8. 25 H.8. 10. 

A Commiſsion that is well made and granted, may determine and become void by 
divers means and ways: As ſometimes by the granting of a new Commiſsion, and 


ſhall be ſaid to that may be when it granted to the ſame perſons ; or when it is granted to others: 
bederermined, A if a Juſtice of the Common Pleas be made Juſtice of the Upper Ber ch, though it 


Or nor. 
By a new 
Commithon. 


Notice, 


By Superſedess. 


By death of 
the King. 


By default of 
Adjournment, 


"7 acceptance 
of a Dignity. 
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be but tor one time, and he ſurrender it the morrow after, the former Commiſsion is 
determined: But if ſuch a Juftice be made Chief Baron, Juſtice of Oyer and Ter. 
miner, or of Gaol-delivery ; this doth not determine the Patent. Littl. Bros, Seft, 
498. Stat. 13 Elix. 9. 

If the Lord Protector grant to a Major and Communalty, and their Succeſſors, to 
be Juſtices in ſuch a place, and after grant to others to be Juſtices there; or if the 
latter Commiſsion be granted to ſuch as are dead, or it be void for any other cauſe ; in 
theſe caſes the former Commiſsion doth continue: But if the latter Commiſsion be 
granted but to one, and the firſt to four; or it be onely hac vice, it doth determine 
the former Commiſsion, Litt. Broo. Sec. 569. ö 

If a Commiſsion of Oyer and Terminer be granted to ſome perſons, and after a 
Commiſsion of Gaol. delivery is granted to others, this latter doth not determine 
the former, for theſe may ſtand together; but when the latter is contrary to the 
former, the former is determined. As if there be a Commiſsion of the Peace, is 

ranted to ſome, and after another Commiſsion of the Peace granted to others; this 
doch determine the former: But in all theſe, and ſuch like caſes, there muſt be 
notice, Litt. Broo. Fett. 474. 509. and Broo ( ommiſſion 2. See Notice. 

If a Commiſsion be granted to ſome perſons to do a thing, and before execution, 
another doth come to countermand this; this is a Swperſedeas to the firſt, if there 
be notice given of it, and whatſoever the Commiſsioners do upon the firft, is void, 
And it ſeems the Lord Protector may determine an Authority given by a Commiſsion 
under the Great Seal by a Privy Seal. Alſo he may at his pleaſure by a Writ of Super- 
ſedeas out of the Chancery, determine any ſuch Commiſsion, and diſcharge the Com- 
miſsioners, Broo. Commiſ. 13. Paſt. 24. Stat. 13 R. 2. 2. 23 H. . 5. 

By the death of the King, all Commiſsions and Patents of Officers, who were 
made or ely by Patent, and had but a naked Authority, did determine, and were at 
an end; but ſuch Officers as are made by Writ, and ſuch as are ſo by grant: As if the 
King had granted to a Major and Commmunalty, and their Succeſſors to be Juſtices; 
it ſeems theſe Patents do not determine, for in the laſt caſe it is not revocable. 4 Ed.4. 
44. Littl. Broo. 509. 45 a 

If the Juſtices fit by Commiſsion, and do not adjourn it, the Commiſgion is deter- 
mined, Litrl. Broo. Sect. 509. 

If one be the Lord Protectors Steward by Commiſsion, to keep his Courts, and 
after be made Juſtice ; this doth not determine his firſt. patent: Yet if a man be 
Foreſter by Patent, and after be made Juſtice of the ſame Foreſt ; this latter Patent 
doth determine the former, Boo, Offices 47. — 

If the Lord Protectors Remembrancer in the Exchequer be made of the Barons 
there; it ſeems this doth not determine his Patent before, Dyer 197. 47. . 

But if a Commilsion of the Peace be granted to F. N. and otbers, or s N. be 
Juſtice of the Bank, ard after he is made Knight ; this doth noc determine the Com- 
miſsion, nor his Authority, or Office in either caſe: So if a man learned in the Lo 
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Lord Protector, Wit 14 Fl, 14. The Juſticesſhall not delay de do tight and Law Ten! of Man. 
for a A that ſhall come to 4, By the Ki os under the Great or 
Privy Seal, but ſhalf proceed norwithtanding ? By which at, the King of his 
meer motion caſteth à man ingq'priſon; and kia to the Mandar- of Juſtices - 
And this is either abſolute 88 ) _ of beit! 6 in Authority, Wisdom. and Diſtte- 
as they commit any man to priſon for 3 of Ordinary, when they com- 
it one rather to be fafely kept then for puniſhment; and this ſaſt caſe the party 
committed is'bailable. | But this word doth moſt commonly fighifie the offence of 
him that willeth another man to do any thing contrary to Law, as Murtber. Theſt r 
Ani” is alſo frequently applied to any Commandmient 1 and ſo in many 
caſes it ſerveth to give and make an 5 Crompt. fer. 91. 6 Term. ef i the 
Law, Stanf. Pleas of the Crown: 72, 3 ” 
To make a Commandment $064" to banner ding, orexcul thenot ding 2 Where 4 
of a thing; theſe things muſt concur. Command. 
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A Verbal Conthandment in moſt caſes is ſufficient, and as go6d'as a Command. 
ment in writing, unleſs it be in ſome ſpecial caſes: As where ic i given and made by 
x Corporation (for which ſee Corporation ) or where the Sheriff doth make Wars 
rant to a Bailiff of a Franchiſe, or other Bailiffs to arreft a man: And fome ſuch 
other ſpecialcaſes, whereof ſee ſome in Authority, ſupra: Fa. Impriſonment 3. Subs 
1 13 H.. 17. Bro. Treſpaſ 288. Dyer 102. 83. 329. 1 
Any thing (for the moſt part) that a man may do by bimſelf, he thay do by another, Ia reſpett of 
and therefore the Commandment to do ſuch a thing is good, and may be obeyed wich- the matter 
our danger: As to enter into or claim Land, Teize Goods, demand Rent, or thelike — — 
Arreſting of mens Bodies, attaching of their Goods, or the like," and this Command? manding, Cc. 
ment will excuſe tbem: But if the thing commanded be unlawful, as when one d6ch To excuſe cha 
command another to kill a men, or to ſeize another mans Goods: Theſe are unjayys doing offomes 
ful, and therefore fach Commandments will not countenance ſuch actions. And — 
therefore if one doth command another to kill a man, or diſſeiſe a man, or do u ful. | 
Treſpaſs, both he that gives, and he that obeyeth che Commandment, ſhall be 
as all alike guilty. (See Paticeps C rimini.) See Dyer 102, 83. 173- 13. 
Kelm. 89. 2 H. 7. 14. Doc. & Stu. 18. 
By Magiſtrates and Officers that have power, a man may be cominanded ro arreſt 
mens Bodies, Goods, c. As if the Sheriff in doing of Execution commandeth me 
ro help him ; or an Officer to help keep the Peace; or a Juſtice of Peace to arreſt 
Ryoters, or the like; theſe are good ., and theſe all men muſt obey 
or expect puniſhment for theit refuſal : And if 1 command my Servant to im 
another mans Cattle, or drive them ont of my Ground, I may command another to 
cut down my Trees upon mine own ground; theſe are "Commandments, and 
may be obeyed without danger of puniſhment; for this Commandment fhall excnie, 
Fitz. Faun. Impr; 3. Treſpaſi 253. Avowry $60.” Bros 7 22 $3: 
If I bave a Warrant or Comthiffion to Purvey' for the Lord Protector, I may 
command another to do it, and it ſeems good. Flix. Bar. 259: 


an 
I being an Executor command 1 to ſeiſe the Goods of the Teſtator, A 2. 
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Ve Commandaept ofan Infant in moſt caſes is Void, but be may. at full age ag 

to à thing done before, which is tnthmunt, e is, Omni ratybitio — | 
24199 445paras: If he in Reverſjon command the-Tenant for life 30 dig Clay or Gra- 
vel in che Land of the Tenant: Thi will not warrant nor excuſe him, if I bring an 
Action of Waſte for it. erk. 3. 2H . 14. * 
If I ſuſpect a man for Felony, and command angther to arreſt him; it ſeems thisis 
not good,unleſs I be a Juſtice of Peage. See Falſe Impriſonment. Ar, Falſe Impr. 14 
If I command one to take the Goods of F. S. and. 7 S. die, and make me his Exe- 
cutor; in chis caſe may ſue him, for abe taking of thele goods, and my ( ommand- 
ment will not excuſe him: So chat ag in the caſe before, matter Ex poſt facto would 
not — a good Commandment void; ſo here it doth not make vod Command. 

ment ; 2 H.. 14. 5 579771 019, 0013 0) BOHR 51 
And ſo generally where an Authority had by a Commandment js good, there th 

mandment is good, Et fic ꝭ contra. See Authority, ſwpra , +. - | 

Toexcuſe the If a Leaſe be made of a Houſe on Condition, that the Leſſee ſhall not ſuffer any 


nor doing of Woman great witb childe ro. abidg the houſe ſiꝝ moneths after warning given : Now 
ſomething if the Leſſor contrary to this Condi tion, command the Leſſee to ſuffer ber there, he 


4 
| 


— * 8 is not to obey it: for though he dg, it; by his Cammandmegr, yet it will uot excuſe 

done, or the him: So if one be bound to me in an Obligation, with Condition to pay me money 

like, at apiece and dap; fudl command him not to go there to pay the money, if he do 
- : j er 


forfeit is Obligation; but if I in this laſt caſe, or the Leſſor in the firſt 
caſe, uſe any violence to keep him from coming thither, or to keep the Woman in 
this houſe, this will excuſe. 'F:tz.- Bar. 162. Covenant 31. Kelw 60. If one be 
bound to pay me Rent on his Leaſe, and I command him to repair, and lay out ſome 
of che money, yet he muſt pay me the whole Rent, and this Commandment will not 
excuſe him. But Fitz. Bar 65. Fitz. Bar 45. If one be bound in an Obligation 
with Condition to pay me money at the day, and I command him he ſhall not pay it to 
me ot that he ſhall keep it for money I ow him it is ſaid this will excuſe him, and will 

be a good Plea in Bar to an Action upon the Obligation: So if I command him to pa 

it to another, to whom I ow money, ſome ſay this will excuſe. But then I muſt ple 

NG payment to him by the hands of that other. Ke/w.60 b. Perk. 145; Broo.Condition 18, 
16. Where he Where a Court hath Juriſdiction of the Cauie, and doth proceed inverſo ordine, or 
that doth a | erroneouſly, there the that doth ſue,and the Officer that do h execute the Pro- 
—— . ces or Precept is excuſed: As if a Capias come out of the Common Pleas, and there 
onda or Off. is nd Original; or a Sheriff ſend a Precept to a Bailiff, and hath no Writ; or a Juſtice 
cer ſhall be ex- Of Peace make a Warrant to arreſt a wan that is not indicted. But if the Court have 
cuſed. though no Juriſdiction of the matter, and all the proceeding is Coram nos jaqice; here the Pre» 
the thing be cept wlll not excuſe, but it is as if there were no Proces: And ſo it is if there be an 
wrong'ul,0r Appeal of death in the Common Pleas, or a'Capias come out of a Court Baron, or 
the like. Co.10, 76, Plow.394. IK elw 66. es | 
Furiſdiftion, It. is the lawful power and authority to execute and miniſter Laws; or the 
Quotuple. extent of the Authority of every Court. And this is either E ccleſiaſtical (i.) that 
which. is limited to certain Spiritual and particular caſes, and the Court wherein theſe 
cauſes are handled, is called Forum r which is governed for the moſt 
part by the Civil and Canon Laws; or elſe it is Secular and general and the Court 
wherein theſe cauſes are handled is called Forum Feculare, which is governed by the 
Common and General Law of the Realm. And for the deciding of all ontroverſies, 
A of Juftice within the Realm, the Law hath provided theſe two diſtinct 
uriſdictions, which it doth take care alſo to 22 and keep diſtinct and entire; 
and therefore it gaketh order, they ſhall keep their bounds, and chat one ſhall not in- 


1931; croach 
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ter croach upon another. It doth not therefore permit the Temporal or Secular Courts 
n to meddle with Spiritual matters; nor the Spiritual Courts to meddle with Temporal 
matters. If che Temporal Court meddle with Spiritual matters, as matter of Di- 
vorce, or Marriage, or the like, the Defendant in the ſuit may in ſome caſes in the 
lat beginning of the 25 take exception thereunto, and deſite of the Court that he ma 
301 not be ſuffered to proceed in that matter which is not within their Juriſdiction, arid 
thereupon it ſhall be ſtaid ; or if it go further, the proceeding is gfterwards avoided 
as erroneous, And if the Spiritual Court meddle wich Temporal matters, the party 
4 rieved may have a Prohibition out of the Secular Court, and by that means ſtop 
in eir proceeding there; for which look Prohibition. And in ſome caſes, both the 
. 
ls 


rty that doth prefer the Suit, and the Judge of the Court that doth receive and al- 
ow it, be in danger of a Premunire ; for which,ſee Premunire. Co. ſuper Lit. 96. 4. b. 
44 Ed; 5. Crompt. Fur. 100 Fitz. & Broo. Jariſdiction in toto. 15 Ed. 3. 6. 
* Colo. 76. Doct. & Stu. cap. 5 5 & cap. 31. 5 Ed.. 6. paths, 
. The Secular Courts have alſo their limits which they muſt not paſs. And there. 
d " fore if a Suit be begun in one Court, the Conuſance whereof doth propetly belong 
to another; the party ſued by exception in time may abate the ſuit and ifay'the pro- 
ceeding there, And in ſome caſes although he do not ſo, yet is the py erro- 
neous, and may be afterward for error avoided. And in ſome caſes one of theſe 
Courts do by Writs or Commandments in the nature of Prohibitions, {op the 
proceeding in another. See Bros. & Fitz. Furiſdiction in toto Stat. 13 Rich. 2.4. 
And in ſome caſes it doth fall out, that albeit, the Court have Juriſdiction of the Licence, what: 
matter, yet by reaſon of ſome Plea the Detendant hath pleaded, it is ouſted of the 
Juriſdiction, and cannot proceed. As if in the Court of a Corporation, the Defend- 
ant plead a Forein Plea that cannot be tried there. See Court and Officer. 

A Licence is much of the nature of Authority, and the Rules of both, have 18. The na- 
much afficiry. | RG 
For as of Authority, ſo of Licence: There is a Licence in Deed, and a Licence in it ſhall be 
Law. The Law gives one leave to go into an Inn for his refreſhing. If a Butcher taken. 
buy a Calf, the Law gives him leave to take him out of the Cloſe where he is, but 
not to drive the Cow out of the Cloſe. By Baron Denbam at Gloceſter Aſliſes, 1654. 

And therefore for this he muſt have Licenſe by Dced, br he will be a Treſpaſſer. 
1. For Regularly a Licence is not grantable, nor cranſmiſtible, it is a _ "a per- 
ſonal nature, it doth for the moſt part die with the perſon. 2. It is ſubje& to Revo- 
cation, eſpecially if it be in matter of pleaſure, 3. It muſt be ſtrictly purſued, eſpe- 
cially if it be in matter of pleaſure; for if I Licence one to hunt in my Park, walk in 
my Orchard, or eat at my Table, he muſt not bring any other with him: Bur if it be 
in matter of profit, it is more largely. And therefore if one Licence me to go over 
his ground with my Plough, or to cut down a Tree in his ground; inthiscaſe I may 
rake as many with my Plough, as is needful, and as many to cut and take away the 
Tree as is requiſit. And if a man exceed in a Licence given by Law; he is a Treſpaſſer 
ab initio, and fo ſhall be puniſhed, but not ſo'in cafe of a Licence given by one man 
to another, for there he ſhall be puniſhed for the exceeding onely. Cv. S. 146. 22 
Eliz.447. 21 Ed4. 75. Broo. Licence, 25. 13 H. 7. 13 1 
It is a general Rule, that the King by his Prerogative may diſpence with a Penal Law 19. What 
when the forfeiture is popular, or given to the King alone, Propter impoſſibilitatem thing may be 
— de omnibus particularibus; but this is limitted to Malum prohibit ” one- _ by - 8 
y, and doth not extend to that which is Malum in ſe. In all fuch caſes . LES 
where the Stature it ſelf doth nor take this prerogative from the King, and conclude By Dipenſari- 
him to grant any ſuch Licence; the Lord Protector by a grant with'a ben obtonre; on. 
may wake that lawful to a man by his Licence, that otherwiſe were unlau ul arid a 
Treſpaſs. Hence it is that the King may Licence a man to coyn money without of. Prerogatives 
fence, and be chat hath ſuch a Licence, may then do ĩt lawfully:” So alſo to tranſport 
Corn, Wool, &c. albeit Tranſportation be in general prohibited. See Tran ſporta- 
tion, Cv. . 86,98. Dyer 54. 17. 11 Hv. 11.6. Sre divers preſidents in nt 362, 
Ce. Seft. 2. Phil. and Mary, 3. Elis. 5. Hic. Pb. & n 
The Lord protector alſo may grant a N any thing, whick by the expreſs Set. 8: 
| PHO T'''s 59 3 G i 2 LIE, 458 words 
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words « any. Statute he enabled to do. As he may Licence any of his own Chap: 
lains to have pluralicy f Benefices of his own gift, and to be Non reſident, G. 
by the dtatute of 21 H. 8. 13. 

The Lord Protector may alſo Licence the doing of Acts prohibited by the Com- 
mon Law, as to out of the Realm, Cc. 176. 5. 30. 

Or an Officer to neglect his Office, Cc. (0.9, 102. 
| ; 4 4 the thing be malum in ſe, for the doing or not doing, whereof the Licence 

; asif it be to killa man, or to do a Nuſance, or to break a Recogniſance 
fi ee ice, or the like ; the 3 this will not ſerve to excuſe the doer thereof from blame, 
or free him from puniſhment 11 H.7.11. (11.88. 

So if the thing be bus walum probibitum onely, yet if the King be reſtrained by 
the Sratute i it ſelf, and there be expreſs words therein, that his diſpenſation ſhall nor 
be granted ; or if it be, that it ſhall be void ; in this caſe the Lord Protectors Li. 

nce will not belp : Ard ſoir is in the Statute of 33 H.8.6, againſt Shooting. See 


Statutes. 
Wort 1 Elis. 2. Phil. & Mary 4 againſt Egyptians ; and of 21 H.8. 13; 
again plurality of Benefices; and of 1 Pac. 22. againſt Tanners, &c. In all which 
caſes, no Licence or -Diſpenſation will help any breach or tranſpreſſion of any branch 
of tf 7 tatutes. 
oy Nd diſpence v with the breach of a Statute before it is made, 

this is 85 fert grant a Licence t̃o tranſport Bell: mettal, notwithſtandirg any 
Statute Kerr made, and a Statute be after made, this Licence will not di 
= ewith, nor — the breach of the Law; but if it beina thing that doth con- 
cern the King alone, As If he grant à man ſhall be free from all Cuſtomb and Taxes, 
ce. this may be a xemption, er 52. 1. 

man may have a Licence to eat fleſh on days prohibited, to hold to or more 
Ecgleſiaſtical Livings, - the Son to ſucceed the Father in a Benefice, or any ſuch like 
thing aß this ; and in fuch caſes where they have been uſed to be granted, and which 
is not contra werden to the Word of God. Star. 21 Ja. 13. 25 H. B. 21. 
3 EliR-S,,1 12 

ſut n man — 8 ave a Licence to do any thing which is malum in ſe, or con- 
era Word of ; as to commit Adultery, live in Inceſt, break a lawful 
Oaks and the like, ſuch as the Pope did heretofore grant, Bur all ſuch Licences are 
void; nor to allow ; any thing expreſly reſtrained by any Statute : As to diſpence with 
801 guber Aa 75 of Benefices, and non reſidence, then ſuch as is tolerated by the 


Stat e of 21 
rin froth from be Lor 4 N any man may convey Butter and Cheeſe to 
e eee ge the ple, by t he Statute of 3 H. C. 4. 
cence a man my 4 -Phyſick and uſe Surgery in Landon, and within ſeven 
mis herb i Grp) the Near me of 3 H.8. 11. 


Seſſions, a man may continue a Cottage againſt the Sta- 
ee 300 1. . 


By Licence a ap tharis a . and hath lived three years in the County, 
may be a Kale of Cartle, pode Laſer der, Carrier, Buyer, Seller, or Tranſporter 
of Corn, G Butter, or. Thee 2 by apt, and ſpecial words i in ſuch a Licence, 
5 e. fan open Fair or Market. to ſell again, and buy Cattle 


out © 
. - 99 ſl 1 again forty miles from thence, or more, at any 
ror 4 le rates: But without Licence no man may do fo. Stat: 
996 of the Parkament or Burgeſſes, may depart, but not other- 
oh "by the Scare of 6, HL6. 1 
5 Licence, Solder a may 15 5 from his Captain, but not otherwiſe ; for then it 
irs * ature of 
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ee (ay place, may travel to Bathe or Buxton, but with- 
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way home, keeping the way and time ſer him by the Juſtice of Peace, 39 El. 
; ws Licence to beg in any other caſe, unleſs they be made by the King himſelf, 
will excuſe Soldiers, Marriners, or any going to the Bath or Buxton to beg: Nei- 
ther may Tirikers, or p Chapmen be'licenced to wander up and down, arid uſe 
their Trade in tlie Coitery, by Statutes of 39 Elix 4. J, 6 E4.6, 21. 22 HS, 12. 
Phil. & Mary, 5. | | 
1 by — _ may ſell Ale as a common Ale or Beer-ſeller, and not other. 
wiſe, by Statutes of 5, 6 E4.6.25. f Pac. 4. | 8 1 

Any man that may juſtiſie the fhooring in a Gun, by the Statute of 33 H 8. 6. 
may by Licence in writing, authoriſe his Servant to carry ſuch a Gun td be attiended. 
So a Maſter may Licence and allow his Servant to play at any unfawful gime, with 
him and in his company without _ of the Statute of 33 Hg. .. 

And regularly by the Cottmon Law, I may by Licence of another man do, or not 
do any thing to or touching His Body, Lands, or Goods; for thedoing or not doing 
whereof, he might otherwiſe have an Action of Treſpaſs of the Cale, Waſte, or 
the like againſt me; as impriſon his Body, Wife, or Servatt, ſuffer Eſcapes, Till his 
Cece break his Houſe, ride bis Horſe, impound his Cattle, or go over his Ground 
with Horſes, Wayts, Carts, or otherwiſe, kill his Game in his Park, or the like, de- 
part out of his Service, and the like; and this Licence wil! excuſe me, if he ſue me 
for it: But then I niuft take heed I plead it, and do not plead not guilry. Broo. Li. 
cence in toto. Co. 11. 48. Fitz. Bar. 81, 89.253. 

By Licence of the Lord a Copiholder may alien for longer time then one year, 
alchotigh ſuch alienatibn without Licence would be a Forfeiture of his Effate. See 
Copi hold. | 5 

Br if the Omiſſion or Conimiffion'be Malum in ſe, prejulicial'to the Common- 
wealth, or to 6thers, or a thing out of my power”; in theſe caſes Licence will not 
exciſe, nor make the thing la ful. And therefbre if a man Licence te to kill him, 
or cut off his arm, or à Lord will Licence à Parſon that is bound by Tenure to ſay 
Divine Service, not to ſay it, a Steward that is bound to keep Law: & not to keep 
it; it ſeems all theſe Licences are void: So if my Parker Licence one to kill my Game, 
or my Shepherd Licence one to kill my ſheep, or I having a Reverſion of Land, Li- 
cence a ſtranger to take the Profits, or cut down the Trees, this is void; for this is 
more then I can do my ſelf. Broo. Licence 20. Fitz. Bar. $3. Curia, M. 18 fac. 
J. R. 

See much of this queſtion in the laſt Diviſion. And when the Kings Tenant that 
b6ldeth of Hitm in Capire would alien, he miift have the Kings Licence. See Aliina- 
tion, 

A Licence from the Biſhop, or one of the Univerſities, was needful for him that 
* Preach, or teach School. "I 

He that would make a Witten, muſt bave the Lord ProteRors Licence for it. 

An Approptiation cannot be made withbut Litente. See Advimſon. | 

An Aliendti6h in Mortwain, cannot be without Licence from the Lord Protector- 
Ste Mortmain. ; | 

A Biſhop could not be choſen without the Kings Licence, called Conge Deeſlier. 

An Elect Sufftagin Biſhop could take no profit of, or have any 9 5 by his 
See, but ſuch as had been given him by Licence of the Archbiſhop, or Biſhbp of the 
Dioceſs. See Suffragen. 26 H. 8B. 14. 

Incaſes of Diſpenſatiön With Penat Laws, Hone but the Lord Protector may grant 
the Licence: 'And he may pot 'Pive'liberry br power to ànother to uifpeßce with 
others, or to give Licence or Toſeration roo or uſe any thing again any Statute or 

Common Law, or make ary Watrüdt for 1 tion, or compouad for the 
Forfeiture of ay penal Law ; neither may be as t or promiſe the benefit of any 
Forfeitore that {hall be due upon any Statute; before Judgment be thereupon had and 
if de do, all ſach"Grants ſhall be void, 21 Pc. 4. | 
In alf caſes Where the Archbiſhop or any other Bilhdp, tight have granted Licen- 
ces, it ſeenis the Lord Protector himſelf giay do the fame immediatly : But the _ 
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biſhop of Canterbury, or his lawful Deputy, or Commiſlary : And in ſome caſe wherg 
he did deny him, ſome other Biſhop might; and in this caſe the party may, and i 
the cauſe be great, muſt have the cooficmation of the Lord Protectors. Broad Seal. 
25 H. 21. 28 H. 8. 16. | __ 

And in caſe of neceſſity of ſickneſs, the Biſhop of the Dioceſs, or Parſon or Vicar 
of the Pariſh, may give Licence for the eating of any fleſh beſides Beef, Veal, Mut- 
ton, or Bacon; but unleſs it be incaſe of neceſſity, the Licence is not good, 5 Ela. 

» 1 740.27» ; 
| 81 neither the Pope, or any other may give or grant any ſuch Diſpenſations ; nei 
ther may any ſue for them from the Pope, under a great penalty. See Premunire and 
T reaſon. 25 H.S.21. 
Orher Lirences, The Licence for Butter and Cheeſe, mult be made and had from the Lord Chance. 
lor: The Licence to practice Phy ſick and Surgery from the Biſhop of London, ot 
Dean of Pault, with the advice of three of the Doctors of Phyſick there: The 
Licence for the continuance of a Cottage from the Juſtices of the Seſſions; the li 
cence for Drovers, and the reft, muſt be by the general and open Seſſions, and three 
Juſtices hands to it; the Licences of Knights and Burgeſſes of the Parliament, mu 
be from the Parliament, and muſt be enrolled there; the Licence of the Soldier muf 
be from the Captain ; the Licence of the 72 that travel to Bath or Buxton, mult 
be by the two next Juſtices ; the Licence of the Seafaring-man to heg ho hath (ub 
fered Shipwrack; muſt be by the next Iuſtice of the place where he landed; the Li 
cence to ſell Ale or Beer, muſt be by the open Seſſions of the Peace, or by tay 
Juſtices of the Peace, whereof one muſt, be of the Quorum: And the. reft of the 
Licences muſt be made by the perſons before ſet down, See the Sratwres before. 

The Licerces to excuſe at Common Law, muſt be made from the party himſel 
whom the thing doth concern, or ſome other under him: For if my Wife ot Se: 
vant do by my appointment, Licence a man to do any ſuch thing, it is as good as if 
did it, and ſhall be pleaded as my. Licence: As if I bid my Tenant give the Hayy 
there to whom he will, and be Licence a ſtranger to take them, this is a good Licend 

And my Bailiff may Licence one to ride my Horſe, milk his Kine he hath in cuſtogy, 
or the like. But none other perſon may give any ſuch Licence in any of theſe cas 
Fitz. Bar 36. 10 Ed.. 12 H. . 25. Fix. Treſp. 125. | | 
23. How and The Lord ProteRors Licence or Diſpenſation is, and muſt be always by Patent ue 
in _ — : der one of his Seals, Dyer 54. 17. | 
ſhall bemade, The Archbiſhop muſt have granted his Faculties under his Hand and Seal by wi 
ting, and in ſome caſes (as before) the Kings Confirmation was requiſit. So if a 
Biſhop had granted any Licences, it muſt be in writing under their Hand and Seal St 
the Statutes and Caſes above. BL tt 

If the Licence be made and given by a Corporation, it muſt be in writing, ad 
cannot be by word onely. See the Statutes. 

If it be made upon a Statute, it muſt. be according to the Statute : As that whid 
the Maſter doth give his Servaut for the carriage of a Gun, muſt be in writing: bu 
that which is given to the Servant, to Licence him to play at unlawful games withbs 
Maſter, may be by word, All the reſt of the Licences upon all the Statutes it ſeews 
muſt bein writing. 3 | | 

And in all the caſes at Common Law of Omiſſion and Commiſſion, for the mol 
part a Verbal Licence without any writing, is ſufficient; Cv. 9. 99. Fitz. 3s: 
30. 89. | | dar 

Sedl. 10; But if a Licence be to take Common, as if I have Common Apprender in anothe 
mans Ground, and I Licence another man to take this; or if a Licence be claimed, x 
annexed to an Eſtate of Inheritance, it muſt be by Deed, and cannot be by word; 
if it be to have a thing for life, as if 1 claim a Licence from a man to go over 
Ground, during our lives; it ſeems this-is not good without writing. 22 H.6-5% 

Dyer 281, 19. 
2 "The Licence in Law is then purſued, when we do as much as the Law doth auth 
riſe, and no more: As for a man to go into an Inn, and there to behave himſelf ol. 
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cc. But ifa man that goeth into an Inn or Tavern, ſhall then take away aBowl ,. _. 
Sh lee den the lacan or the like! Or the Leſſot that comes to View the Licence in Law 
reparations f the houſe (hall break che 'wingows, or ſtay there all night: Or one 
chat diſtraineth Cartel, Kine, or Oxen, ſhall 'miſk che Kine, ar labor the Oxen : Or 
if it be Corn. if he treſh x out Or i x Commoner that hath power to take his 
Common, ſhall cut dowri the Trees upon the Common: Or a Purveyor that taketh 
Cartel by vertue of his Commiſſion, ſhall afrerwards fell them; in all theſe cafes he 
doth exceed the power or leave the Law doth give bim, and therefore the Law doth 
jadg all thar he doth untawful, Bro. Licence T7. Co. 8. rs Perk, [et.190. © ; 
- The Licence of the party is then purſued, when he that hath ic doth what he had orgy in 
Licence to do, and no more, and in ſome caſes when he doth'leſs then that. As if — by the 
the Lord licence his Tenant to alien for twenty years, and he alien for three years, * 
this is good. But if a Lord licence his Tenant to alien from Michaelmaſs laſt for 
twenty ode years, and he alien it from Chriſtmaſs next for twenty one years, this 
is an exceeding of the Licence, and a forfeiture of his Eftate. Fro. Licence in toto. 


M. 3) Elizi 28 Eliz, Adjudg. Trin. 36 Eliz. Co. B. Jackſons Caſe, 13 H.7.13, 


If I licence a Nobleman to walk in my Garden, or hunt in my Park, and he come there 
with a reaſonable company of Actendants, this is no exceeding, but a purſuit of the 
Licence. So if I licence a man to go with his Plongh over my Cloſe, or to cut down a 
Tree, there he may take a reaſonable company 4 do it. So if I licence a man to 
take two Horſes out of my Stable, and he do take but one, this is a good 
urſuit. 
s So if I licence any man to kill a Buck in my Park, and he take a reaſonable com- 
pany to do it, this is a good purſuit of the Licence. 

But if I licence another to ride my horſe three miles, and he ride him four miles: A4 ien. 
Or licence him to take my black or white horſe, and he take both: Or licence an 
ordinary mean man to hunt in my Park, and he take other com with him: Or 
I licence a man to go into my houſe to fetch ſomewhat there, and he takes away ſome- 
what elſe, or breaks the windows, or the like: Or I licence one to go into m 
Cloſe, and deliver the Cartel there to J. F. and J. . go into the Cloſe alſo: In 
the firſt caſes it is an exceeding in them that had the Licence, and in the fat hy J. S. 

And therefore they are all puniſhable accordingly for the exceeding only; Bro, 
Licence 17. Fitz. Treſpaſs 13 9.242. 18 Ed.4.14- 

All Licences for the moſt part (be they, made by King or ſubje&, word, or deed) ,,, where 3 

are revocable, ſo that if either the party 


oth countermand it, or either of the parties Licence is re- 
dye, it is determined. But herein there are differences taken between Licences of vocable, and 
pleaſure, and Licences of profit; and Licences for a time certain, and Licences for a un 4 ſhall 
time uncertain, For generally all Licences of pleaſure onely, as to hunt or walk, ec. —— 
are revocable, and by any act whereby an Authority is countermanded , will be de- or not. 
termined ; and ſo likewiſe if it be a Licence of profit, as to dig clay in my ground, or 
to take the profits of my ground, if there be no certainty in the time of the granting 
of the Licence, or if it be granted onely during his pleaſure that doth grant it, this will 
alſo, determine as the former. But if the Licence be of matter of profit, or be mix- 
ed therewith, and be for a time certain, then no countermand in Deed or Law will de- 
termine it, for then in many caſes it doth amount to a Leaſe for a time certain, which 
cannot be recalled, neither will death determine it. If a Licence therefore be made 
in writing to go over a mans ground during both their lives, it ſeems this is not revo- 
cable, Broo. Licence, 7.9.15. Per Inſt.Glom. 9. Pac. 
If the King grant Licence to Alien land held of him, and after dye before it be done, Diſpenſation- 
it ſeems the Licence is determined; but if he grant Licence to Alien in Mortmain , or Trabaſes 
grant a Licence to a man to go beyond Sea, and ſtay there for a certain time ſer down 
in the licence, or to ſtay there for all bis life, or the like; in theſe caſes, the death of 
the King will not determine the licence. Butin other caſes the Kings Licence may 
be determined by the a& of God, or the King himſelf, as other mens: Dyer 92. p. I 7. 
34 Þ-27.92.p,17.217.p.22,176.p.30:; 

If 1 Ligence a man to cut down Trees, or todo any other thing that may * Other Licences 


* 


— — — 


Badgers 4 Drover ers, Saar. 29 7. 


22 bim to do it, or decke or die, orif 3 
I takes * "i eſs caſes the Licence * But if 1 
Ie ne to gere juris, Im muſt, if his coming into 
ad whe 55 12 15 4 tbe ch a tempet, 
orth without danger, he may 5 
e 39 ir Cg. 04s 


met 5 o leave a Rickof Hay in my Cloſe el be be can c convenie 
is a 5 ls 920 ſell the dl. to a iger; ; this i is a determination _ 
iCence,. t in his Cattle, and eat it up if it be not 
** 1 Een. re, Aj ed. Hill. 1 Jac. . R. Shirel Wibs Caſe, 
be caſes the Licence 1 is determined, the act is done without Ii. 
Kare en the wi, No Loch it, is an offender, and may.be puniſhed as if ſuch 
Licence ver been made. 

Bur if an we be made for life, or years, or condition, that the Leſſee ſhall not 
Alien w ithque Licence of the Leſſor. in writing, and he by his Deed in writing do 
grant a Licence to Alien, and after die, or revoke it by his own act before the Aliens 
dion; yet this is not determined, neither is this Licence revocable , for it differeth 
from a Ak caſes before; and this Licence is of another nature. 


CHAP,” XXVII. 


Of Badgers and Drovers, 
E d = are thoſe that buy Corn or Victual in one place, to 
— dgearth And Drovers are thoſe that buy Cattle i 20 


place, to ſell in another place. Touching whom theſe thing 
| ys to be known. 
1. None may be a common Badger or Drover, or take 
that courſe that is not a married man and houſholder thiry 
years old, or above; and being ſo, that is not licenced, in pain 
of five pounds. 

2. This Licence muſt be in open Seſſions of that Count, 
hire he welt three years before, under the Hands and Seals of three Juſtices, u 
leaſt, (one of the Quorum.) And this Licence ſhall be in force but for one year, fron 
on date of it; and all other Licences are void. 

The Juftices may, if they will, take Recognizances of them, that * ſhall not 
Corea ingroſs, ce. See Chap. 40 

4. But a Bad duly dend 's may notwithſtanding, 5 Ed. 6. 14. 
ing, &c. fell and deliver, in open Fair or Marker, within one moneth after the buyi 
thereof, to any Victualler or other perſon, for the proviſion of their Houſes, 
ſuch Corn, Butter, or Cheeſe, as any ſuch perſon ſhall buy of them. 

- And yet unleſs he hath Ypectal words in his Licence 5 to do, he may not bay 
Corn one ord a x F io 
* take herd of fo alling, C. in their ing and ſelling, Dro- 
vers alſo Frog buy Cattle in ſuch places where they have oy y Cattle, 1210 
the ſame again. See the Statutes of 5 Eli. 13. 13 EIix. 25 

7. If a Drover go with his Cattle on the Lords day, be loſerh twenty ſhilling. 


1 Car. I. 
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Cup. 28, Bailment and Delivery. 


C HAP. XXVIII. 
Of Bailment and Delivery. 


T is the delivering of things to another, whether Writin Sec. t. 
Goods, or Stuff, Scher to by redelivered to him that — — 
it, or to be kept by the other, to his uſe, or to be delivered over to 
a ſtranger, Terms Ley. Perk. 712. 
And this is ſometimes upon Condition (i.) to be redelivered 
wen money is paid, and ſomething is done, and then it is a 
£# Pledge ; and ſometimes it is ſimple without any Condition, then 
called a Simple Bailment, (i.) when one receiveth them to keep 
for another; whether it be for the Bailor to redeliver him again 
(in which caſe he may retake them without requett) or for a ſtranger to deliver them 
over to him (in which caſe before the delivery over, the Bailor may countermand and 
require the Goods again; and if the Bailee refuſe to deliver them, he may have an 
Account, for the pro is not altered.) And this Dellvery is alſo ſometimes to 
imploy, as when be — things delivered to uſe to anothers profit, as to ſell, 
Meliori modo quo poterit. In which caſe, if he fell it for twelve pence, though it be 
worth a hundred pounds, and he might have had more, yet is the Bailor without 
Remedy, 5 H. 7. 18. Finches Ley en Anglo, 179. 1 Ed. 5.2. 41 Ed.3.2. Co. 
ſaper Littl.286..., 

Note, that wh er I may have a Detinue for Goods, I may juſtifie the taking 
of them where I finde them: Sheaves of Corn to B. to deliver over to C. B. chreſh- 
eth them, A. may ſeize the Corn threſhed, as it was reſolved in 38 K. J. Roy ; for 
B. by bis chreſhing may not alter the property of A. Liztl. Fact. 498. 

It is a Writ that lieth where a man hath Goods. or Cattle of mine, either by find- 2. Detinxe, 
ing, or by my Delivery to him, to keep or deliver over, and he doth refuſe to rede. What. 
liver them, or to deliver them over according to appointment, and detaineth, or 
bath loſt or miſ-imployed them; then by this Writ I may recover the thing it ſelf, 
if it be to be had, or if not, damages for the thing and the detaining, 14 E4.3. 2. 

F. N B. 138. (' ſuper Littl. 286. 

In this Action the thing demanded muſt be ſo certain, as it may be known and The Judgment 
diſtinguiſhed from others; for the Judgment is co recover the thing in kinde detained, chereupon. 
with damage for the Detainer; or if the thing cannot be had, then damages both for 
che thing and Petainer alſo ; or if it be to be had, it is at the election of the Plaintiff, 
to have the thing it ſelf, or damages for it, 18 Edw.4. 23. Kelw. 64. 3 Hen 6.43. 

39 Hen.6 44. 331. 22. * | 

This Writ lieth for any perſonal Goods or Cattle that is valuable, and whereof 
and wherein one may have a property: As for Cattle, Cloath, Houſhold-Ruff, Money 
in Bags or Cheſts, Corn in Sacks, Charters or Writings, Loads of Wood, Tuns of 
Oyl, or the like, Dyer 22. 1 Rich. 3. 2. 

But it heth not for Money out of a Bag, or Cheſt, or Corn out of a Sack, becauſe 3- Where, and 
it cannot be diſtinguiſhed, 12 H. 8.5. = - — 

In all Caſes where this Writ miy be had, theſe things muſt be in the Caſe: 8 — — — 

1; The thing muſt be of that nature, as for which this Writ may be had, vide Where and in 

A 10 3 ä it li- 

2. He that brings this Writ, muſt have right to, or a property in, the thing de. <2, ane may 
manded, at the time of the Writ brought, or bechargable over for ic to ſome other. n 
23 The thing demanded muſt have been oace in the cuſtody of him that is to be 

4 This cuſtody and poſſedion muſt costinue, and not be removed by an Ad of 

how; wok Sei/ure, or the like, Co.11. 89. 27 H.8 33. 


I deliver Goods to one, to deliver to 7. S. and before they are deliveted to 7. 7 5 — 
Y I do 


ihe EE. a... 


Bailment.and Delivery. Our. 28. 


For Charters, 


Where and in 
what caſe not. 


For Goods 
and Chattels. 


Seck. 42 


I do forbid the delivery of them, and require them, and he refuſe to deliver them to 
me, I may have this Action, 1 E45+5.-5 H.. 18. 

- If Goods be delivered to one to my uſe, or to be delivered over to me, and the 
party do refuſe to deliver them to me accordingly ; I may have this Remedy, 5 H- 
18. F. N. Z. 38. 21 Ed4 55: | An“! 
If Goods belong to me by Cuſtom, as a Harriot, Heirlooms, or as ratianabilis pars 
lenoram, and they be withheld or eſſoined from me, after the death of my Tenane 
or Anceſtor, I may recover them by this Writ. Kelw. 184. 8 H. 10. Plow. go, 

Ed.3. 6,9. ws 

"If I buy Cloth, or other Goods of one upon a good Contract, and he keep it from 
me, and will not deliver it; I may have this Writ; Dyer 30. 203. - 

If a Woman have Goods as Executrix, and her Husband continue the poſſeſſion 
and die, and his Executor keep the Goods, ſhe may have this Writ againſt him and 
recover them, Dyer 331. | \ 

If I deliver one my Goods as Pledge, and at the day the money is tendred, or 
thing done, and yet the party refuſe to re · deliver it to me; in this caſeI may recover 
it by this Writ: Co. 4. 84. 29 A.. 5. 28. 

If Ileave my Goods with another man to keep, and he take them into his houſe, 
although he be to have no recompence for the keeping of them. yet he muſt anſwet 
them; and I may recover them by this Writ. Co. 4. 84. 29 Af p. 28. 

If one finde my Goods and have them in his cuſtody, 1 may recover them by this 
Writ, 39 H. 6. 2. 12 Ed.q.8. 27 H 8. 13. 

If I deliver my Goods to 7. S. and he deliver them to %. S. it ſeems I may hare 
this Writ againſt either of them, and recover them 12 EA 4. 8. 

If Goods be given in free marriage to a man and woman, who are after divorced 
in this caſe after the Divorce, ſhe may recover the Goods by this Writ, F. N. B. 
mo | Fre 
If I deliver one a Box of money to keep faſt locked, or otherwiſe made faſt ; or 
deliver or lend a man my Horſe to ride, or deliver a Tailor my Cloth to make a Gar- 
ment, or deliver Goods to a Common Carrier, or my Horſe to a Common Hoſtler, 
And the party break the Box, and uſe the money, or ride my Horſe further, and do 
not re-deliver him, or the Tailor ſpoff, ſell, or mar my Cloth, or the Carrier loſe, or 
ſpoil my Goods, or the Common Hoſtler abuſe or detain my Horſe. In all theſe caſes 
for the Detainer I may have this Writ; and for any voluntary abuſe done to the 
thing delivered, an Action of the caſe alſo, Cv. 4 95. 18 Ed.4. 23. D. G. St. 102 
2 H.7:11. 12 Ed.4.8. 

If a man keep my Charters from me which concern the Inheritance of my Land, if 
I know the certainty of them, and what Land they concern; or if they be in a Baf 
ſealed, or a Cheſt locked, though I know not the certainty of them, I may recoyer 
them by this Writ : And herein it is policy, if I can, to declare of one Charter in ſpe- 
cial, for then the Defendant, ſhall not wage his Law. 41 E4.3.2. 8 H. 6. 18. 3 Hs, 
19. 9 H.6.13, Cv. ſuper Littl. 286. Co. 1. 2. 4 H.7.7. 

As if Lands be given to me, and 7. S. and my Heirs, and he die, and another get 
the Deed, I may have this Writ againſt him : So if one be out-lawed thax is an Obli- 
gee, the King may have this Writ for the Obligation. So if the Tenant in Tail give 
away the Deedof Intail, and die, his Iſſue by this Writ ſhall recover the Deed, 38, 
39 Eliz. 2. B. R. Kelw.s. Socks Caſe. 

If I deliver one Money, or Coyn, or any ſuch like thing, which cannot be known 
nor diſcerned from other of the ſame kinde, and it be not in a Bag, Box, or Cheſt; 


this Writ lieth not in this caſe, but rather an Account. Dyer 22, 29. 12 H.8. 3, 


6 Ed 4q.11. 

If one take my Goods or Cattle by wrong as a Treſpaſſor, or diſtrain them for 
Rent, or for Damage-feaſant, I cannot have this Writ for this. Co. 11.89. Bro. De 
tinue 242. 

If one deliver Goods to me, and I bid him take his Goods again, and he refuſe to 
do ſo, and thereupon I diſtrain them Damage-feaſant, he cannot have this Writ 
"= me, 43 Ed.z, 21. | 1 


/ 
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Cnar. 28. Bailment and Delivery. 


If a mantake Cattle of mine upon his Paſture, and there they die or be ſtoln; in 
this caſe I ſhall not have this Writ : But the opinion of Juſtice Hatter at Sarum 
Aſſizes, 21 Pac. was, Thar if they be ſtoln, the owner of the Paſture muſt anſwer 
them ; of which I muſt doubt, Qxere therefore. See Co. 8. in Cales Caſe, by Juſt. 
Brid, m. 7 Car * . . 2 

a man take any Goods of mine in a ſpecial manner (i.) to keep as he keepeth 
his own, or the beſt he can, or if they be loft that ir ſhall be at my peril, and they 
be ſtoln from him, he ſhall not anſwer them, neither doth this Writ lie; or if he 
bring this Writ, the Defendant may plead this in Bar, Co.4. 84. 3 H. 7.4. 

If I finde Goods, and I ſell them, or they be ſtoln from me before Action brought, 
there it ſeems this Writ will not lie, but that an Action of the Caſe, T rover and Con- 
verſion will lie, 27 H.8. 13. ä 

If I deliver one a Coffer locked, and ſomething be taken out of it, if I keep the 
Key my ſelf, I ſhall not have this Writ ; but if the whole Coffer be taken away, there 
it ſeems I ſhall have this Writ, at leaſt for the Coffer, Co. 4. 83. . 

If a Bailiff of a Sheriff diſtrain a mans Beaſts in #/ithernaw, and after do deliver 
them to the party from whom he took them, or otherwiſe z this Writ lieth not for 
him for whom they were diftrained, Broo. Condition 34. 

If the nature of the Goods be altered, as if it be Leather and made into Shoos, or 
if Parchment and Paper, and made into Writings 3 no Detinue will lie for it, Per 
uſt. Fenner, M. 38 Elis. 

If a Woman great with Childe by her deceaſed Hus band, keep the Charters from 
his Daughter and Heir, that do concern the Land, whilſt ſhe is ſo with Childe ; this 
Writ lieth not againſt her, 41 Ed. 3. 11 

If two Executors be, and one deliver an Obligation to the Debtor, and die, the 
other doth ſurvive, cannot recover it again by this Writ: So if a Tenant in Fee- 
ſimple give away his Deed, his Heir cannot recover him by this Wric, So it ſeems if 

one Leſſee for years, give away his Leaſe, that his Companion is remedileſs, and yet 
—_ doth paſs by the gift of the Leaſe, M. 38, 39 Eliz. B. R. Relſoch ver}, 
Nic olſon. 


It is a good Plea in Bar to ſay, That the things were delivered to be delivered over . Where, ind 


to another, and that he did deliver them accordingly, if there were no Counter- — 


in Bar to this 


mands; and ſo it ſeems it is, though the delivery over were aſter this Writ was 
brought. 5 H. 7. 18. F. N. B. 138. 12 Ed. 4. 8. 

If the Detinue be brought for a Horſe lent, it is a good Plea to ſay, That the Horſe 
was ſick of divers diſeaſes at the time of the delivery, and that he died thereof be- 
fore any requeſt was made for re- delivery. 21 Ed.. 55. 

It is a good Plea to ſay, That he delivered or offered to deliver the thing for 
which the Suit is, before the Writ brought. 12 Ed. 4. 8. 

It is a good plea to ſay, That after the party delivered the Goods, he gave them 
to the party to whom they were delivered. 21 Ed 4.55. 12644. 8. | 

It is a good plea to ſay, That after the Goods taken and delivered, the party that 
delivered them was out-lawed, and the Goods ſeiſed for the King, or that they were 
taken in Execution: 12 Ed.4-$. | 

If the Writ be againſt a Tailor, it is a good plea to ſay, That the party would not 
pay him for making his Garment. If againſt an Hoſtler, to ſay, That he would not 
pay for his Horſe-mear, for they may juſtifie the detaining till payment. 5 Ed.4. 2. 
If the Writ be for Goods that were pledged,and that the party would not deliver; 
it is a good plea to ſay, They were ſtoln before the money tendred, or the time of 
redemption : But if the money were tendred at the time, and the party refuſed to 
deliver them, and after they are ſtoln; this is no good Plea. Co.4.23. 20 A. p-8. 

If che Writ be brought for Goods found, it is a good Plea to ſay, he delivered 
_ the Goods before the Writ brought, and hath not the poſſeſſion of them, 27 

8. 21. 

I the Action be brought for goods delivered, to be re-delivered, or delivered over 
to another; it is a good plea to ſay, He took charge of them ſpecially (5.) to keep 


as his own, Ge. vide ſupra, and that they were afterwards ſtoln : So if he take 


Y 23 charge 


For Charters. 


ARiof,or not. 


Selb. 31 


td eat. K — 8 * 


Bariment and Delivery. Cu 


Garnifhment. 


6. Where and 
how 2 man 
ſhall be charg- 
ed for anorher 
mans Gnods 
delivered to 
him, or not. 


charge of them generally: So if they were Cattle at Paſture, it is a good Plea to ſay 
they died or were ſtoln, vide ſapra, Co. 4. 84. 10 H. 8. 21. N 
If a man have Goods of mine in dis Houfe, in a Coffer, and J. keep the Key, anf 
they be ſtoln, it is a good Plea that 7. had the Key, vide ſapra. Tis 
If A. bail Goods to B. generally to be kept by him, and B, takes them without 
having any thing for them; if the Goods be ſtoln from him, he ſhall not be c 
in a Detinue, 29 A. 28. 3 H.. 4. b. 10 H. 7. 26. 4. & Acc. per Juſt. Dodd, H 
IG Pac. B. X Estr. 4. Rep. 83. b. Dot C- Stu. 130. 4. 120 
It is chere a Detinue is brought for Charters, and the Defendant faith, they wert 
delivered to him by the Plaintiff, and another upon certain Conditions; and there. 
fore he prayeth that the other may be warned to plead with the Plaintiff, and ſhey 
whether the ( onditions be performed, yea or no: And hereupon a Score facias ſhall 
forth of the Court, to warn him to come into the Court for this ; 
this is called Garni/oment : And when he cometh, he ſhall plead with rhe Plaintiff 
this is called Enter Pleader : And then upon the Enter Pleader, if the Garniſh can; 
not bar the Plaintiff, the Judgment ſhall be ym againſt che ſaid Defendant for the 
Deeds and againſt the Garniſhee for the damages, and ſo fhall the Execution be 
likewiſe ; and if che Garniſhee made Default, the Plaintiff ſnall recover the Writing 
againſt the Defendant, but no damages; and a Diftreſs ſhall go forth again th 
Defendant to require him to deliver the Writing; and if Judgment be given againf 
the Plaintiff, the Garniſhee ſhall recover Damages: I his word alſo is taken in an 
other ſenſe; for which ſee 2 £4.3. 17. Terms Ley. Co. 5. 90. | i 
If a man ſend me Money, Corn, ot ſuch like thing, he cannot expect the fame again 
but the like, or ſo much: But if one lend me a Horſe, or the like, he muſt have the 
ſame again reſtored; and if the — uſed to any other purpoſe, or otherwiſe 
then to that end, for which Iborrowed it, he may have an Action of the Caſe againſt 
me for it, though the thing be never the worſe: But if the thing borrowed be lol 
(chough it be not by any neglect of mine) as if I be robbed of it, or it be impaired 
or deftroyed by my neglte&, albeit I do put it to no more ſervice then I borrowed it 
for : As if I put a Horſe I have borrowed in an old rotten houſe ready to fall, and it 
doth fall and kif him; in theſe caſes I muſt make them good: But if ſuch Goods des 
livered to me, perifh by the act of God in the right uſe of them; as if I puta Horſe 
I have borrowed in a ftrong houſe, and it fall and kill him, or it die by a diſeaſe, ot 
by the default of the Owner, without any neglect of mine; in this caſe I ſhall not be 
charged with them. And if any man deliver me his Goods to keep, and I take them, 
1 anſwer for them, and ſee them — reſtored; and if they be ſtoln, or as t 
ſeems burnt or drowned by inevitable Accidents, albeit I do neither undertake to keep 
them ſafe,” nor promiſe to reſtore them: And if a man deliver Goods to a Carriet 
for hire, and he be robbed of them, yet he muft anſwer the Goods: But if a man 
deliver Goods asa pledg, and they be ftoln before tender of the Money; he that 
had them for a pledg, ſhall not anſwer for them, but after tender of the Money be 
ſhall, Pe, lib. 2. c.38. 2 H. 7. 11. 2 Ed, 4.5. (0.4. 38. Co. ſuper Littl. 89 4 
29 A/. p. 18. . 
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(Cue. 29. Bakers, Brewers, and V itualers, EE 


# of CHAP, XXIX. * a ; 
one lat: 1 ron „ad 2:36 Neu 
f Bakert, Brewer i and Victaalerr. 


N Ladies the Fiſhers, Butchers, Poulterers, be they A lens or 
Demons, may ſell to whom they will : But the Major and 
Sy Aldermen may redrefs the faults of them, as they do of the 
Bakers, Brewers, and Vintners. And all Vintners, Victual- 
lers, Fiſhers, and others that come with Victuals to the City 
of London, ſhall be under the Governance and Rule of the 
Major and Aldermen there. 31 Ed. 3. 10. 7 Rich. 2. 11, 
6 Rich. 2 10. 
Victuallers ſhall have reaſonable gains according to the 
diſcretion and limitation of the Juſtices, and no more. 13 Rich. 2. 8. 

Butchers, Fiſhers, Regrators, Hoſtilers, Brewers, Bakers, and all others that ſell 
Victuals ſnall ſell their Victuals at a reaſonable price, as the prices of the time go; and 
having reſpe& to the diſtance and place, whence the ſame came, under pain to forfeit 
double ſo muell as he taketh exceſſively. And Majors and Head-officers ami pn 
and puniſh. it; and if they be negligent, they ſhall be puniſhed by Nee 
23 EAd.3. 6. n Bing Ba 

The Aſſiſe of Bread and Beer, (i.) that proportion and rate of pa 
which is reaſonable , and ſet down, is tobe kept, and the breakers rherent®t 
puniſhed by the Common Law ; and he that doth break it. is to be pu : and 
when the Law appointeth a corporal paniſhment, it maſt not be changed for a fine ot 
ſum of money. And Majors and ſuch Head-officers of Towns, cc are to look to 
ſearch and view, and puniſh the breach thereof, 51 H. 3. 51. 13 Beh 2. 8. 
12 Ed. 4. 8. * ſp 1 0 1 1007 

Hoſtilers or Inn-holders that dwell in any City Corporate or Market Town, where 
is a Common Baker that doth ſell, and bath ſerved the Trade ſeven years, ſhall not 
make Horſ-bread in their Hoſtern without; but Bakers muſt make it, and the Aſſiſe 
muſt be kept, the weight reaſonable. And the prices of their Hay, Horſ-bread,: and 
Provender, ſhall be reaſonable, having reſpeR to the places adjoyning; an they 
muſt take nothing for their Litter, under pain to ſuffer the firſt time a fine, ſecatidly; 
a moneths impriſonment, thirdly, Pillory, and fourthly, to be forejudged for keep» 
ing an Inn. And Majors, Juſtices, and Stewards of Leets, may hear and puniſh theſe 

ences, 21 Pac. 21. 6 


— 


Alſo Juſtices of Peace, Majors, Bailiffs, and ſuch Officers may Tax and Rute as they 
bave been uſed to do. And if Brewers ſell their Ale or Beer at other Rates, ien they 
ſet down, they forſeit for every Barrel ſix ſhillings, half a Barrel three ſhillings four 
pence, Firkin two ſhillings, (Cc. 23 H. 8. 4. þ For” ** 

No Brewer of Ale or Beer to ſell, ſhall uſe the Trade of a Cooper, or making 
Veſſels, but the ſame ſhall be made by Coopers, under pain to forfeit three flilh 
four pence for every Veſſel ſo by bim made. The Coopers alſo that make Bart 
for Ale and Beer muſt make them of Seaſonable Wood, and mark them, —_ 

ntents, 


Juſtices of 
Peace 


Rates for Beer 
and Ale, 


ls Bankrupt. | Cuar 30. 


— and fell them at the prices in the Statute of the three and twentieth of 


Vi , as , Bakers, Fiſhers, ec, ſell any Victuals that is corrupt 
ot unwholſome for mans body, or Bakers and Brewers ſell at unreaſonable prices, or 
keep not the Aſſiſe, are puniſhable in the Lert for it. And if a Victualler re. 
fuſe to ſell his Victuala, being offered ready money for it, as much as be demands; 
this (it ſeems) is puniſhable alſo. See Leer. - 

No Hoftler, Brewer, or other Victualler, may take other mens Goods, under co- 
lour of Letters Patents for Purveyance, when it is for their own advantage. See 
28 H.6. 20. 2, 3 Phil. & Mary, 6. Purveyers and Patents. 

* Vi&wallers may buy Butter and Cheeſe, and ſell it again in their houſes, notwith: 
ſtanding the Statute of 3 Ed. 6. 21. for Brewers. 31 Elic. 2.8. x 
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CHAP. XXX: 
Of a Bankrupt. 


— is ſuch a one that doth uſe the Trade of Merchandiſe by 
way of Bargaining, Exchauch, Bartry, the Viſance, or otherwiſe in- 
groſs, or — his living by buying and ſelling, or that males 
a Tradeof buying and ſelling, and gets his living thereby, of one 
that doth uſe the Trade of a Scrivener, receiving other mens Money 

: or Eſtate into his hands or cuſtody ; if he ſhall depart the Realm, 

to keep his houſe, or otherwiſe abſent himſelf,or take ſanctuary, or ſuffer him- 
to be arreſted willingly for any debt; or other thing not grown, or due for 


ſe 
Money delivered, or Wares ſold, or any other juſt or lawful cauſe, or good conſidera- 
tion or purpoſe; or if any ſuffer himſelf to be Our-lawed, or yield himſelf to priſon, 
or depart from his dwelling houſe, to the intent or purpoſe to defraud or hinder bi 
Creditors of their due debt, or — or fraudulently procure himſelf to be arreſt- 


ed, or his Goods, Money, or C , to be attached or ſequeſtred, or make any 
fraudulent Grant or Conveyance of his Lands, Rents, Goods, or Chattels, to the in- 
tent, or whereby Creditors may be defeated or delayed the Recovery of their Debes: 
Or ſhall by himſelf or others, by his t, get any Protection, other then 
doch as ate lawfully protected by Privilege of Parl t, or ſhall to the Lord 
protector, or any of his Courts, any Petition or Bills againſt their Creditors, to 
deſire or endeavor to compel them to take leſs then their juſt and principal Debes, or 
to get longer time of payment then is upon the original Contract; or being indebt- 
ed to any one a hundred pounds or more, ſhall not pay er compound for the ſame 
within fix moneths after it ſhall be due, and the party arreſted, or within fix moneths 
after an original Writ brought, and notice thereof given to him, or left at the houſe 
where he laſt dwelt , or being arreſted for debt, lie in priſon two moneths ot 
more for that, or any other arreſt pr detention of priſon for debt; or being arreſted 
for the ſum of one hundred pou or more, juſt dee ſhall ater cape our of priſs 
or get out by putting in common or hired bail, he ſhall be accounted a Bankrupt. 
the Lord Chancellor may grant a Commiſſion for the ſale of ſuch a ns Lands 
and Goods, and the commitment of his perſon to priſon, and to ſee the Debts paid 
as far asthe Eftate will go. 

And for the farther opening and clearing of theſe Statutes, theſe things are to be 


1. & Bower that brews his own Beer, and utters it to his own gueſts in his houſe, 
isno Bankrupt: So a Farmer that doth buy and ſell Cattle, is not a Bankrupt ; not 
is he that doth buy and ſell Land within the of the Statute. So neither is an Inn- 
holder as an Inn- , bur bappily-if an Inn-bolder buy and ſell all that he ſpends, 
and hath it not of his own, he may be within the Statute. 


2. It 
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2. It is aid, T hat he that liveth by buying or by ſelling, ard not by both, ſhall not 
be accounted within the Statute. = — 5 

3. It isſaid, That every buying and ſelling, will not bring a man within this Statute. 
But he that ſhall be reputed a Bankrupt within this Statute, muſt be ſuch a one as 
doth get the greateſt part-of his living by «, and doth live chiefly or altogether 

it. AE a 
4 Such Creditors onely as do come in and make known their Debts to the Com- 
miſſioners, and oot ſuch as ſhall obſtinately refuſe, or careleſly neglect, ſhall have 
benefit by theſe Statutes, Vigilamibus && non dormientibus ſubveniunt 2 (02-26, 
And yet if certain Creditors fue a Commiſſion forth, and after within tour moneths, 
or more, and before the ditiribution, Other Creditors come in and make known 
their Debts, and tender their parts of the charge; they muſt be admitted to llave a 
part with tbe reſt of the Creditors. | 12 

5. But if any diſtribution be made of any part of the Eſtate, the Creditors that 
come aſter this is done, come too late. Rug/es Caſe. Hobb. Rep. pl. 374. 

6. Any ſale of Lands or Goods by the Bankrupt, before his trading, is without 
queſtion good ſo before he becomes in debt. And ſo alſo (it ſeems) it is for all that 
be doth, before he begins to appear a Bankrupt ; otherwiſe all that ever he hath done 
is avoidable ;- and who ſhall Trade in ſafety with any man > Cyi/ps Caſe. March. 
Rep. f. 34. | 

Lee Land may be ſold ; and if a man purchaſe Land after the time of 
his trading, and his being in debt fraudulently in the name of his Wife, or his Chil- 
dren; this will be liable to Sale. But if it be purchaſed before he becomes a Mer- 
chant, it ſeems otherwiſe ; and therefore the caſe was this, 4. purchaſed Copihold 
to him and bis Son for their lives, the Remainder to his Wife in Fee, and after this 
Scl Merchant and a Bankrupt; it was adjudged that this Land cannot be ſold. 

YISPS . p * J: 

þ If a man be a Merchant, and not in debt, and he purchaſe for another, or give 
to re there be no fraud in it to deceive the Creditors ; this is good. March 
Re „7. 24. 

| - If the Commiſſioners do not make an 2 diſtribution to all that do come in 
and make known their debts, and deſire relief; all their doings will be as without 
authority, and void. Co. 2. 26. And the party grieved may upon a queſtion in Law, 
alleage, Thathe is not Bankrupt, albeit che Commiſſioners have found him ſo; and 
upon a traverſe it ſhall be tried, ; 


See ſor theſe things, and for the authority and proceeding of the Commiſſioners, 
and the reſt that doth concern this point, my Second part of the Marrow of the Law, 
Page 267; And the Statutes of 13 Eliz. cap. 7. I fac. cap.15. 21 fac. cap. 19 
34 H 8. cop. 19. 


CHAP, 
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CHAP. XXXI. 
Of Bargain and Sale, and of Contract a. 


1. Bargain and | His word Bargain and Sale, doth ſignifie the transferring of the pro- 
Sale, what. perty of -a thing from one to another, npon valuable Confiderati. 
| on, And herein onely it doth differ from a Gift; that this may 
be without a Conſideration, or Cauſe at all, and that hath alwayy 
ſome meritorious Cauſe moving it, and cannot be without it, This 
word alſo is ſometimes applied to the Aſſurance or Conveyance, 
* 024k whereby this is done, and made, which is called a Deed of Bargain 
and Sale; for this may be done with writing, or without writing. Terms of the Lew, 
Plow. 301. 

The kindes. — ſometimes this is, and may be of Lands, Tenements, and Hereditaments; and 
to this the term is moſt properly applied: And then it is faid to be, where a Recom- 
pence is given by both parties to the Bargain. As where one doth Bargain, and ſel 
his Land to another for money; in this caſe the Land is a Recompence to the one for 
the money, and the money to the other for the Land. And this now alſo is become 
one of the Common Aſſurances of the Nation; ſo that ſuch an Aﬀarance may now 

Fraud. be averred to be fraudulent᷑ within the ↄtatute of 27 Elie as well as any other Aſſy 

Rent. rance. A Rent may be teſerved upon ſt, or a Condition made by it, as well as by any 

Condition. other kinde of Aſſurance. Aud ſometimes this is, and may be of movable things, 
as Trees, Corn, Graſs, Oien Kine, Houſhold ſtuff, and the the the property where- 
of is, and may be altered by this kinde of Conyeyance, 28 well as by Gift or 


te | 
cont/aci, what. 2 this kinde of Bargain and Sale, is that which is commonly called a Contract: 
Which largely taken, is an Agreement between two or more concerning ſomething 
to be done, whereby both parties are bound each to other, or one is bound to the 
other But ſtrictiy if is; the Buying and Selling of ſome perſonal Goods, whereby 
the property is altered Pw. 301. (0.2.35, 54- 
Bargainor. And in the Cafes of Bargain and Sale, he that doth fell is called the Bargainor, and 
Bargainee. he to whom the Sale is made, is called the Bargaine. FI 
The kindes of Theſe Contracts are of divers kindes; for ſome of them are in Fait or Expreſs, 
Contra#s. and ſome of them arein Law, or implied-thoſe in Fait, are ſome of them Abſolute, 
and ſome Conditional. And both theſe alſo are ſometimes in writing (of which ſee ig 
Leaſes, Obligations, and Covengnts, ) and ſometimes by word onely : And theſe alſo 
Quidpr) q. are ſometimes accompanied or clad with a Conſideration, and have Qxid pro quo in 
them, which is the material cauſe of the Contract, when ſome Recompence in Fait 
or in Law is given, which maketh it binding, and actionable. And ſuch a Contract 
is defined to be a Covenant or Agreement with a lawful Cauſe or Conſideration; 
for an Agreement concerning perſonal things, is a mutual aſſent of the parties, and 
ought to be executed with a Recompence, or otherwiſe to be ſo certain as to give 
Action, or other remedy for Recompence. And ſometimes they are alone, and 
without conſideration, and then if it be by proof, and not in writing under Hand and 
Kudum Padum. Seal, it is deſired to be Nudum pactum, a naked Covenant, (j.) When there is no 
Conſideration or Cauſe, bur the Covenant it ſelf, Ex quo non oritur actio, out of 
which no Aion ariſeth. They are alſo real (i.) When they are about, and cory 
cerning Land : As when a Leaſe is made of Land for years, for Money, or Rent, or 
I covenant to make a Leaſe of my Manor for twenty pounds to be paid me. 
ſometimes perſona), (i. When they are of, and about a perſonal thing: As when 
one doth fell an Horſe for money. They are alſo executed as an 3 with 
ſatisfaction (which ſee in Accord) or they are executory; as when ſomething is to be 
done ot paid at a day to come; and this is an Aſſumpſit. For which ſee more in 
Aſſumyſit. Aſſumpſit. Finch. 351. Dyer 336. 27 H.$. 15. Plow. 30, 140. 30. 8. Co. 4 44 
Plow: 
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Plow,138. Br. 478. PI. 1. Dyer 30. 14 H. 8. 19. Some of them alſo are fimple and 
abſolute; ſome conditional and with reference. | 

Thoſe that are Contracts in Law, or implied, are ſuch as do not ariſe from the Sell. t. 
ſpecial Agreement of the parties, but are made by the AR and operation of Law, 
As where an Oftler giveth my horſe meat, or a Tailor maketh my ent; that 
the one ſhall be paid for his meat, and the other for his work: And therefore the 
one may keep the horſe, and the other the garment, till they be paid, if they will ; 
or deliver him, and bring his Action. So w another findeth my goods, he is 
chargeable to me by,reaſon of his poſſeſſion. So he that receiveth money to my uſe, 
or to deliver over to me, is chargeable as a Receiver. So if one entreth into an In- 
fants or anothers land, and take the profits, he is chargeable as Bailiff. So if a Libe- 
rate be delivered to the Clerk of the Hamper who hath Aſſets in his hands, an Action 
of Debt lieth againſt him. So it doth upon every Judgment. So if a man come into 
an Inne or Tavern, and call for Victual, Wine or Beer: And in this caſe ſome hoſd, 
the Inn-keeper or Taverner may detain the body of the man until he pay his ſhot, 
( But I much doubt this.) And ſo it was agreed in Trin. 3 Pac. B. R. Finches Ley, 

180. | 

The effect of this is to transfer the Property; and this it will as effectually do, as 4: The effc& 
any other kind of Conveyance whatſoever. And therefore the — of a Re- f. 
verſion, howſoever he may not have benefit of a Condition upon the demand of a 
Rent, without giving notice of the Bargain and Sale to the Leſſee : And howſoever Aſignee, 
if a Conuſee by a Fine of a Reverſion, before Attornment of the Tenant, bargain 
and ſell the Reverſion to B. that . cannot diftrain for this Rent, until he can get an Condition: 
Attornment of the Tenant ; yet the Bargainee ſhall have benefit of a Condition as 
an Aſſignee within the Statute of 32 H.8. And it ſeems he may vouch by force of a Diftreſs. 
Warranty annexed to the Eſtate of the Land, becauſe he is in partly in the Per, and n 
partly in the Poſt, Co. S. 94. J. 113. 3. 62. 

All things (for the moſt part) that are grantable by any other way from one J.. Ol what 
man to another, are grantable, and may be transferred by way of Bargain and Sale _— 3 
from one to another. And therefore Lands, Rents, Advowſons, Commons, Tythes, — — vot 
Profits of Courts, and the like, may be granted by way of Bargain and Sale in Fee- ; : 
ſimple, Fee-tail for life or years. And all manner of Goods and Chattels, as Leaſes 
for years, Wardſhips, Cattel, Corn, Houſhold-ftuff, Wood, Trees, Merchan- 
dizes, and the like, are grantable by way of Bargain and Sale. But it ſeems Eſtovers 
and ſuch like things de novo, and that have not eſſence before, are not grantable by 
way of Bargain and Sale, as they are by way of Grant or Leaſe ; and there- 

* a Bargain and Sale of ſuch things is void, 6 Pac. B. Rk. Adjudged, 
21 41.6.23. | 

If one do bargain and ſell his Land to me for money, to have and to hold to me © ow 7 — 
generally, and do not ſay to me and my heirs ; by this I have but an Eſtate for life, fh ye — 
and no more, Co. 1. 87. and upon Lit. 10. Dyer 169. Of Lands. 

If one in Conſideration of Ten pounds paid by me, doth bargain and ſell his Land 
to me and my heirs, To have and to hold to me to the uſe of the Bargainor for life, V/e. 
the Remainder in tail to me, the Remainder to the right heirs of the Bargainor, 

— Habendum in this caſe is void, and I and my heirs ſhall have the Land for ever, 

er 155. : 

If one in Conſideration of Ten pounds ſell me Land for the Term of Twenty 
years, and doth not ſay when this Term ſhall begin; in this caſe it ſhall begin pre- 
ſently. See more in E xpoſition of Deeds, ¶ hap 63. in toto. (v. 6. 33. | 

If any Eftate of Freehold or Inheritance be made of Land by way of Bargain and 5: Whar ſhall 
Sale, the ſame muft be made by a Writing or Deed indented, and cannot be made be 9g 2 
by word of month only, as a Leaſe for years, whether it be created de novo, or be in Sele;and when 
eſſe before, may be. But Lands in Loxdox, by a ſpecial Proviſo within the Statute, chings ate te- 
may be bargained and ſold by word of mouth without any writing. The Brother dite co 
was Tenant in tail, the Remainder to his Sifter in tail; the Brother by Deed, which malte uch : 


was indented in parchment, but made in the firſt perſon, and no mention of Indeming . — 


in the Deed, and was inrolled within the three — and after Livery of Seiſin of Lands. 
a Was 


— 


170 


Bargain, Sale, and Contrafls, Cual 
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Attornment. 


Seft. 2. 


T reſpa ſs. 


7. Inrolment, 


where neceſ- 
fary, and how 
it muſk be 


done. 


was made, it was adjudged a good Bargain and Sale, and that the Land ſhould paſt 
ſo, and not by way of Feoffment, and therefore no Diſcontinuance-to the Sifter, 
Stat. 27 H. 8. 16. Co.8.94.7.40.2. 36. Brownl.2 part, 291. 

2. The very words Bar gain and Sell, are not —_— to a good Barpain and 
Sale ; for words equivalent will ſuffice to make Land paſs by way of Bargain and 
Sale. And therefore if a man ſeiſed of Land in Fee, do by Deed indented, and by the 
words Alien or Grant, ſell them to another; or if ſuch a man Covenant to ttand 
ſeiſed of his Land to the uſe of another, and theſe Deeds are made in Conſideration 
of money, and the Deeds be after enrolled ; theſe will amount to good Bargains and 
Sales. And if a man by a Deed indented and inrolled, in Conſideration of Ten pounds 
paid to him, by the words Demiſe and Grant, paſs his Lands to another for Twenty 
years, this is a good Bargain and Sale, Co. 8. 94. 7. 40. 2. 36. Brownlow, 
2 part, 29. 

- There muſt be ſome good Conſideration given, or at leaſt ſaid to be given for 
the Land. And therefore if A. [for divers good Conſiderations, ] or [in Conſide- 
ration that the Bargainee is bound for the Bargainor, and for divers other 
cauſes, or [for divers great and valuable Conſiderations] bargain and ſell his fad 
by Deed indented and enrolled to B. and his heirs, Nihil operatur, it worketh no- 
thing. Bat if in theſe caſes in truth there be money, or other good Conſideration 
given, albeit it be not expreſſed upon the Deed, the Bargain may aver it, and bei 
proved, the Bargain will be good. And if the Deed make mention of money pai 
as in Confideration of an Hundred pounds, or the hike, and in truth no money is 
paid, yet the Bargain and Sale is good; and no Averment will lie againſt this, which 
is exprelly affirmed by the Deed. And if the Deed mention and ſay, [for a certain 
ſum of money, ] or [_ for a certain competent ſum of money, ] theſe are good Con- 
fiderations. 629 ol, 

4. There needs no Livery of Seiſin or Attornment in this caſe : And therefore 
one bargain and ſell a Reverſion by Deed indented and enrolled for good Confide- 
ration, the Reverſion will paſs without any Attornment of the Tenant: And if it 
be only a Leaſe for years of a Reverſion that is granted, there needs no Attornment 
nor Inrolment. And fo it was adjudged in Smalmans Caſe, Hil. 5 Fac Brownl. 
2 part, 291. Where the Caſe was: A man made a Leaſe for life rendring Rent, and 
after the Leſſor by Indenture, for Fifty pounds, demiſed and granted the Reverſion, 
To have from the day of the date for Ninety nine years, rendring a Rent alſo, which 
was leſs then the firſt Rent: It was agreed good by way of Bargain and Sale, and that 
the Reverſion and Rent did paſs without Attornment. 4 | 

And iu caſe of a Bargain and Sale, the Bargainee is in actual poſſeſſion beforg any 
Entry, ſo that the Leſſee may attorn to the Grant of the Reverſion, as hath 
Ruled in Mittons Cafe, Mich. 18 Pac. in Cur. Ward, by the two Chief Juſtices and 
the whole Court. And yet I think he hath not ſach a Poſſeſſion, as to bring any 
Poſſeſſory Action for Treſpaſs, or the like, until an actual Entry. For where the 
Statute of 27 H. 8. of Uſes provides, that the Actual Poſſeſſion ſhall be adjudged 
according to the Uſe ; yet it ought to have a Circumſtance which is requiſite by the 
Common Law, vi- an Actual Entry indeed. But there muſt be an Inrolment of 
the Deed in cafe where any Freehold doth paſs : For it is provided, That no Lands 
( except in ſome Corporations only ) ſkall paſs from one to another by any Deed 
whereby any Eſtate of Inheritance or Frethold ſhall be made or take effe, in any 
perſon: of perſons, to be made by reaſon only of any Bargain and Sale thereof, ex- 
cept the ſame be made and done by Writing indented, fealed and enrolled in one of 
the ſour Courts, (the Chancery, Kings Bench, Common-Pleas, or Exchequer,) ot 
elſe within the ſame County or Counties where the Lands ſo bargained and ſold do 
lie, before the C ſtor Roruibrum, and two Juſtices of the Peace, and the Clerk of 
the Peace of the ſame County or Counties, or two of them at leaft, whereof the 
Clerk&fthe Peace to be one: And the fame Inrolment to be within fix moneths 
nextaffer the fame Writing or Deed is dated. | 

And this Statute was made in the ſame Parliament, wherein the Law of transferring 
of Uſes into Poſſeſſion was made; to the end that mens Lands might not ſuddenly 
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and privately paſs upon payment of a little money in an Alehouſe, or the like. And 
herein theſe things mult be obſerved. | 
1. The Inrolment upon ſuch a Deed, as to make this Eſtate to paſs, muft be in 


Parchment ; for an Inrolment in Paper is not good. 

2. The Deed inrolled muſt be Indenced; for if it be but Poll, the Eſtate will 
not pals, 

* muſt be inrolled within ſix moneths of the Purchaſe or Sale. And this Ac- 
count muſt be, 1. From the date, and not from the time of the delivery of the 
Deed. 2. After twenty eight days to the moneth, and no more. 3. The day of the 
date to be taken excluſive, and for none of the days of the ſix moneths. And yet if 
a Deed be inrolled the ſame day it bears date, it is gocd. 4. If it be inrolled any part 
of the laſt day of the fix moneths. it is ſufficient. And thus the Deed may be inrolled 
within the ſix moneths, Brownl. Rep. 1 par. 33. albeit either of the parties die within 
the time. And if the Deed be not thus inrolled, it is of no force at all. So that if one 


; bargain ard (ell his Land to me, and the Trees upon it; in this caſe albeit the Trees 


might have been ſold alore by Deed without Inrolment, yet now being not incolled, 
becauſe the Sale is not good for the Land, it ſhall not be good for the Trees alſo. 
And no ſubſequent AR will help in this caſe : For if one by words of Bargain and Sell 
only, without any other words in the Deed, grant a Reverſion, and the Deed be not 
inrolled, and after the Tenant doth attorn ; hereby nothing doth paſs, neither ſhall 
it enure as a Confirmation. But yet this muſt be noted, That in ſome caſes where a 
Deed will not enure by way of Bargain and Sale for ſome of the cauſes aſoreſaid, it 
may enure to ſome other purpoſes, Dyer 90. Coz 7.40. 8.94. 5112. St. 27 FL $.16. 
Co. 5. 1. 


But a Bargain and Sale may be made of Goods and Chatrels without any ſuch Of Goods and 
ſolemnity as before: For it may be by word, as well as by writing; with, or with. Chattels. 


out any words of Bargain and Sell, as well as by choſe words ; by a Deed poll, as 
well as by a Deed indented ; and that without any Inrolment at all, and without 
any delivery of any part of the thir gs ſold, or of any piece of money (as the manner 
is) in the name of Seiſin, 

But in this caſe alſo ſome reſpect is to be had unto the cauſe and conſideration of 
the Bargain, as well as in the caſe of the Bargain and Sale of Lands For howſoever 
perhaps in the caſe of a Grant or Bargain, and Sale of Goods or Chattels by Deed 
in writing, the Conſideration is not material; and that if a man do by his Deed under 
his hand and ſeal bargain and ſell Timber-trees or any other thing, without any Con- 
ſideration at all, the ſame may paſs well enough : Let if the Contract be by word, or 
by Wriing ſealed and not delivered, if there be no Conſideration, or no good Con- 
ſideration of it. it is of no effect at all. And therefore if a man by word of mouth ſel 
to me his Horſe, or any other thing, and I give him, or promiſe him nothing for it, 
this is void, and will not alter the property of the thing fold. But if one ſell me an 
Horſe, or any ether thing for money, or any other valuable Conſideration, and the 
ſame thing is to be delivered to me at a day certain, and by our Agreement a day is 
ſet for the paymert of the money, or all or part of the money is paid in hand, or I 
give Earneſt. money (albeit it be but a penny) to the Seller, or I take the thing bought 
by Agreement into my poſſeſſion, where no money is paid, Earneſt given, or day ſet 
fot the payment: In all theſe caſes there is a good Bargain and dale of the thing, to 


alter the property thereof; and in the firſt caſe I may have an Action for the thing, Property 
and the Seller for his money; in the ſecond caſe I may ſue for, and recover the thing altered. 


ughe ; in the third I may ſue for the thing bought, and the Seller for the reſidue 
of the money ; in the fourth caſe, where Earneſt is given, we may have reciprocal 
remedies one againſt another; and in the laſt caſe, the Seller may ſac for bis 
money. 
If A. fell Cloth to B. for ten ſhillings , and B. takes away the Cloth againſt the 
will of A. in this caſe A. ſhall have an Action of Treſpaſs againſt B. And if A. ſell 
Cloth to B. for ten ſhillings, in his election to make it a Bargain, or not, and it he 
will he may keep his Cloth till the other pay him; and if A. ſay nothing, but doth 


ſuffer B. to take it away, he may make it a Batgain if he will, and bring an Action of 
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Debt for his money. If I offer money for a thing in a Market or Fair, and the Seller 
agree to take my Offer; and whiles I am telling the money as faſt as I can, he doth 
ſell the thing to another; or when I have bought it, we agree that he ſhall keep it 
until I can go home to my houſe to fetch the money; in both theſe caſes, eſpecially 
in the firſt, the Bargains are good, ſo as the Seller may not ſell them afterwards to 
another; and upon the payment and tender, and refuſal of the money agreed upon, 
I mey take or recover the things, Dyer 218. Co. 11.48. Plow. 308. Dyer 29. zo. 
14 H.8.19. 9 H.7.21. 10 H.7.6. 21 H.7 6. Plow.43 2. 

In theſe Contracts the Law doth not ſo much reſpeRt the form of words, as the 
ſubſtance of the Agreement, and the minds of the parties, Kelw. 87. 27 H. 8. 14 
And therefore, 

If one ſell Tods or Pounds, Buſhels, Yards, Ells, or Pearches of any thing, it ſhall 
be accounted, meaſured and reckoned according to the Cuſtom of the Country and 
place, and not of the Statutes, or of any other Country, Plow. 140.41. 

If the Bargain were for Twenty Pieces, and ſay not of what, it ſhall be expounded - 
of Twenty pieces of Gold of Twenty ſhillings a piece, by common intendment; 

If a Contract be made for Twenty Barrels of Ale, or for Ten Pottles or Cups of 
Wine; the Buyer ſhall not have the Barrels alſo in the firſt, nor the Pottles or Cups 
in the next caſe: But if the Bargain were for Firkins of Wine, there it ſeems he ſhall 
have the Firkins alſo. If it were for an Hogſhead of Wine, he ſhall have the Hog 
head, (om. 86. 4. Bro. Contract 4. 27 H. 8.276 

If one agree with another to make him a Leaſe for years indefinitely, and ſay not 
when it ſhall begin, ic ſhall begin preſently, Co. 6. 33. | 

If one for Ten pounds promiſe to make good ſuch an Houſe, by a day, this is a 
good Contract, and it ſhall be taken that he ſhall repair it. So if one owe me Twe 
pounds, and I fay I will ſue him, and J. S. prayeth me to forbear till Michaelmas, — 
he will make it good to me, Ker. verſ. Michel, M. 21 Pac. B. N: 

If one ſell all his Trees in ſuch a Wood, and it is agreed that the Vendee ſhall noe 
cut them until Michaelmas, and in the interim Hawks do breed in the Wood, it ſeems 
the Vendor, and not the Vendee ſhall have the Hawks, 27 Af]. 29. Co. 11. 58. 4. 
Semble, dee all contrary. 

If one leaſe Land excepting the Trees, and Herons or Hawks breed in the Trees; 
now in this caſe the Leſſor ſhall have them, not the Leſſee, and ſo alſo the Acorns of 
the Trees, 14 H.8.1; Kitch.264. 

In Contracts and Agreements that are in Writing under band and ſeal, as Bills, 
Bonds or Covenants, the Cauſe or Conſideration is not material ; for whether it be 
with or without Conſideration, it bindeth the party, and an Action may be brought 
upon it, ( unleſs it be in caſe of Bargain ard Sele of Land, as before.) As if a Cats 
penter by Writing delivered under his hand and ſeal, promiſe to build an Houſe, or to 
pay another Twenty pounds, although there be no Conſideration for it. () But if it 
be a Writing under his hand only, and not ſealed and delivered, it bindeth no more 
then a bare verbal promiſe : So alſo if it be ſealed, and not delivered, Plow. 308, 
309. 11 H. 8. 4.3 3. Dyer 90.336. 21 H.7.43.*Fitz.Debt 126, Plow.309. Br. All. 
ſur le caſe, 40. (a) Trin. 18 Jac. B. R. per Curiam. | 

Theſe things only ſeem to be neceſſary to the making of a good and binding Co- 
tract, ſuch an one as to produce an Action. 

3 1. That the perſon contracting be not diſabled for Infancie, Coverture, or the 

e. 

2. That there be a good Conſideration, (called) Quaid pro quo, in the Agrees 


ent. 

3. That the Contract be conſummate and perfected: For if there be only a parly, 
and no perfect agreement, that is no ſuch Contract as on which to ground an Action, 
and it is called a Communication. But if it be about the Sale of any thing to alter 
Propriety, a fourth thing is requiſite, That the Seller have an ownerſhip in the 
things ſold, or power to ſell them ; or elſe that they be truly and without Covin ſold 
in a Market overt. For which ſee Property. Co. 5. 83. Plow. 302. 479. Dyer 98. 
For the opening whereof, take theſe Caſes following. : 

] 


— 
- 
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If 1 make a Leaſe for years to another, and he in conſideration hereof promiſe 
to pay mea ſum of money in groſs, or a Rent by the year; this is a good Contract, 
upon the failer of performance whereof I may have this Action ; and for the Rent, 
I may have an Action of debt every year, Lit. Br. ſelt. 5 2. Fitz Debt. 129. : 

If I fella man my Land for Twenty pounds to be paid me on a day certain; in 
this caſe after the day, if the money be not paid, I may have an Action for the money, 
though the Land be not aſſured, for he may compel me to make an Aſſurance, 3 H.7. 
14. 2 H.7.12. 

917 one in conſideration of a Pint of Wine promiſe to aſſure me of Land by a day, 
and do nor, I may have Action, and that this is a good Conſideration : But in this 
caſe it is probable the Jury will give but ſmall damages. Adjudg Friends Caſe, T rin, 

Fac. B R. 

, it A. be in debt to me, and deliver goods to B. to pay it, I require it of B. and he 
pray me to forbear it three weeks, and he will pay me; this is a good Contract, on 
which an Action will lie. Williams Caſe, M. 7 Jae, B. R. 

If I promiſe to one, if he will marry my daughter, kinſwoman or ſervant, that I 
will pay or give him Twenty pounds, or Twenty pounds wich my daughter in mar- 
riage, and he do ſo ; now he may recover this Twerty pounds on this Agreement, 
and ſue for his money in the Temporal Court. And this is done daily, notwithſtand- 
ing all the Opinious to the contrary. Plow. 305. Fitz. Prohib, 2. 22 Af. p. 70. 
45 Ed.3. 24. 14 Edi46. 15 Ed 4.32. 17 Ed 4.5. 

If I promiſe money to a Phyſitian to cure a poor man, or to a Labourer to amend 
an High-way ; this is a binding Contract, on which Action will lie in reſpect of the 
nature of the works, 17 E4.4.55- Doct. & St. 105. Plow.305, 

If a Ter- tenant of Land promiſe to do a thing to me that have a Recogniſance, 
wherewith his Land is chargeable, in conſideration that I do aſſiga to him the Sta- 
ture by way of diſcharge; this is a good Contract and Conſideration on which 
Action lieth. But if the Aſſigument of it were to a ſtranger, that were not good, 
for it is Maintenance. Adjudg Paſch: 38 Eliz. Fitæ. Barrow verſ. Green. 

If one be in Debt to me T wenty pounds by Bill, and I promiſe to deliver him the 
Bill, and he promiſe me to bring two ſufficient Sureties, and give Bond for the 
money by a day ; he may ſue me, and I him, and there needs no Averment of the 
performance of the one ſide to enable the ſuit: And ſo in all ſuch like reciprocal 
Promiſes. But if the Promiſe were conditional, contra, Adjudg. Af. 38, & 39. 
Eliz. Gower verſ. Capper. 

If I buy an Horſe of another for Corn, it is a good Conttact, and I muſt pay ſo 
much Corn as is agreed upon, and not money. Fitz. Debt 68. 

If one promiſe to me Ten pounds, when I have done ſuch a work; now this is a 
good — and when I have done the work, I may ſue for the money, Flow. 5. 
44 £E4.3.22, 

If a Contract be to pay tor a thing Five pounds, or a Gown ſuch a day, this is 
good; and if one be not paid at the day, an Action may be had: And before, and 
at the day, he that is to pay hath election; but after he to whom it is to be paid, 
9 Ed.4.39. Fitz. Debt 89. See Election. 

If a man take my money, and promiſe in conſideration thereof to build me an 
Houſe by ſuch a day, this is a good Contract, and I may ſue for breach of it, 
Kelw.6g. | 

If I be ſeiſed of Land in Fee, and make a Leaſe thereof for life, and after in con- 
ſideration of a certain ſum of money demile and grant che lame Land to another for 
Fifty years, to begin preſently; this is a good Contract, aud Bargain and Sale to paſs 
the Reverſion and the Rent, Co 9. 2335. 4 
If one make a Leaſe for years in cofſiderat i of 4 Rent, there is in this Quid pro 
Ju, and the Cor ſideration is good on both fde 1 raiſe an Action, Kelw.69. 

If I lend one money, and thereupon he £14441) me of Land, ard by Agreement 
I am to have the profits of the Land i he p1y ne my money; this is a good Con- 
tract, and it ſeems I can bring no Action tor che money whiles I have the Lands 
Fitz, Debt ico. 
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If I agree with another to give him ſo much for his Horſe as 7. S. ſhall judg him 
to be worth; when he hath judged it, the Contract is compleat, and an AQtivn will 
lie upon it; and the Buyer ſhall have a reaſonable time to demand the Judgment of 
J. S. and if I. S. die before Judgment, the Contract is determined, Phow 6. 14 H$.19.. 
But then it ſeems the Horſe muſt be delivered, or money paid, ere the Property will 
alter, or Action lie for the money. : 

So if an Agreement be, that the Buyer ſhall go and ſee the thing, and if he like it 
ſhall give ſo much for it; and he, when he ſeeth ir, doth once declare his liking of it; 
and ads his Bargain is perfect, he cannot afterwards diſagree to it; and then 
Actions will ariſe on beth ſides, 18 Ed 4. 16. And if he once diſlike it, hereby the 
Contract is determined, 18 Ed.. 16. 

If the Contract be to pay part of the money preſently, and the reſt at a day to 
come, and the Seller give him time till that day to refuſe it; in this caſe, if he agtee 
before the day, the (ontract is compleat, and reciprocal Actions will lie for the things 
and money, Dyer 99. 

If the Agreement be, that he ſhall ſee the thing; and if he like it when he hath ſeen 
it, for ſo much money he ſhall have it; in this caſe when he hath paid the money, 
and agreed to have it at the rate, the Contract is perfect, and Action will lie, 
17 Ed, 4. 1, 

If a Contract be made for Twenty Buſhels of Corn at a price, and that the Buyer 
ſhall pay for them as he doth fetch them; this is a good Contract, and the party 
muſt pay for it as he doth fetch it, or the seller may refuſe to deliver it, 

er 30. 

If the Contract be to have for Cattel fold Ten pounds, if the Vendor do ſucha 
thing, elſe Twenty pounds; tbis is a good Contract and certain enough, and Actions 
will lie accordingly, Perk, ſeft. 71 2.714. 

If I fell one Wares for Twenty pounds, to be paid when they are delivered ; this 
is a good Contract; and when they are delivered, and not before, the Action will 
riſe, Fitæ. Debt 56. 

If I ſell a thing to another, and no price is agreed upon, and he take the thi 
into his hands, yet the Contract it ſeems is good; and if it be Wine, or any 
like thing, the certain price whereof is known and ſet by Law, the Seller may ſue 
for ſo much money in certain. But in other caſes he muſt in his Action ſurmiſe that 
he promiſed to pay as much as it was worth, and aver it was worth ſo much in cer- 
tain, Trin. 3 Zac. R.R. 

If a Parſon agree mith me, I ſhall keep my own Tythes this year; if this be after 
I have ſown my Corn, this Contract is good. So ſome ſay, if a Parſon contract with 
me by word for the keeping back of my own Tythes for three or four years, this is 
good Bargain by way of Retainer : But if we agree for the Tythes of another man, 
though but for one year, it is not good but by a Deed, Brownl. 2 par. 11. But ſome 
hold, that if the Contract be before the Corn is ſowed, or for more years then one, 
that this is not good. And this ſeems to be agreed, and to be good Law; That 
a Contract made by word of mouth with a Pariſhioner , for the keeping back 
of his Tythes for ſo many years as he ſhall be Parſon, is not good : And the 
Contract with the Pariſhioner is not good but by way of Retainer, Brown!, 2 part, 
11. & 17. ; 

If one bargain and ſell his Land, and the Trees upon it, but the Deed is not it- 
rolled, and the Land doth not pals, in this caſe the Trees will not paſs neither, Coll. 
48. If a Tenant in Fee-ſimple for good conſideration fell his Trees upon the Land, 
the Sale is good, and the Buyer may cut and take them away, although the Seller 
be dead. Bur otherwiſe itis of a Tenantin Tail ; for there the Buyer muſt cut them 
in the life-time of the Seller, or he cannot take them after his death, Co. 11, 50: 
Perk./eft.5 8. 

If I fell my Horſe to one firſt, on condition that he pay me Five pounds at 8 
day, and before the day I ſell him to another; this fecond Contract, it ſeems, is 
_ aſbeit I be not paid my money, and 1 do afterwards ſeiſe my Horſe again, 

09.432. 
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Cuar. zi. Bargain, Hale, and Contracts. 


If a Contract be for any thing at a price, but withall it is agreed that the thing 
muſt be delivered to the Buyer at ſuch a time and place; this is a good Contract to 
alter Property, if it be delivered accordingly, Fitz. jurans defaite, 144. And ſo if it 
be to give ſo much as J. S. ſhall ſer down, when he doth fer down, and the thing is 


delivered, the Property is altered, 14 H.8.20. So if it be that he ſhall ſee it, and if 


he like it, and take it away, he ſhall give ſo much, and he take it away. And fo in all 
ſuch like caſes the Law is alike, 18 Ed 4.16. Dyer 99. 

If two lay money on a Wager, and put it into the third mans hands, he that wins 
it may have it, and he that loſeth it hath no remedy for lis money again. Agreed as 
Sarum- Aſſizes, 9 Car. And if a Contract be about a Horſe-race, if it be certain, it 
may be good and binding : But the Law doth not favour ſuch vain ſports, nor the 
Contracts that are made about them. Zy Baron Thorp , 4 Gloucefter-Aſizes, 


1654. 


If one owe me Twenty pounds, and I buy of him Goods to the value of Five To ber a Debt. 


pounds, and it is agreed he ſhall keep up this Five pounds towards his Twenty pounds; 
it is faid this is no good Contract, nor pleadable in bar, if he ſue me for the Five 
pounds, Fitz. Debt 56. Quare. 

If one promiſe me that I ſhall retain a Rent I owe him, for money he is to pay me; 
it ſeems I cannot plead this in bar to the Rent, but I may bring my Action upon the 
Promiſe, if there be Conſideration for it, M. 9 fac. B R. Jarvis Caſe: 

If the Contract be to pay part of the money preſently, and the reſt at a day, and 
the Seller gives him leave to refuſe until ſuch a day : Now if he agree before the day, 
the Contract is compleat, and reciprocal Actions lie for the things and the money, 
Dyer 99. 

"If an Agreement be made in this manner between J. S. and my ſelf, That if he de- 
liver me Twenty, pounds worth of Clothes, or aſſure me ſuch a piece of Land, chat I 
ſhall pay him Twenty pounds : Now this is good, and after the performance 'of the 
Condition ( thongh not before) he may have an Action for the money. So in the 
like caſes : As if I promiſe to make new Pales, fo I may have the old, 33 H. 6. 43. 
27 H. K. 3 4. Perk. ſett 7.13. 

If a Leſſee for years leaſe over his Land, on condition that the Leſſee ſhall get the 
favor oi the Leſſor, and pay fo much as J. S. ſhall arbitrate :\ This is a good Contract; 
and when he hath gotten his favor, and the other hath arbitrated how much, the 
Contract is perfect and binding, 15 E4.4.2. Dyer 76.. 14 H.8.20. 

If the Agreement be, that the Buyer ſhall go and ſee the thing, and if he like it he 
ſhall give thus much for it, This is good; and when he ſeeth it, and doth once declare 
bis liking, the Bargain is perfect, he cannot diſlike it, 18 Ed 4.16; 

If one ſell Catrel upon condition, that if the Veridar do ſuch a thing, he ſhall have 
Twenty pounds for them, elſe but Ten pounds; this is a good Contract, and the 
ſame will be more or lefs, as the Condition is, or is not performed, Perk. /e&. 712. 


714. | 

If I buy Wares 07 one for Twenty pounds, to be paid to him when he delivers it 
— it is a good Contract; but if he never deliver it, I ſhall never pay for it, Fitz. 
Debt 56. 

IfI tend one money, and thereupon he enfeoff me of Land, and by Agreement I 
Con- 
= and it feems 1 cannot recover the money whilſt I have the Land, Firz. 
Debt 100. 

If a Contract befor an Horſe at a price, bar wichall that che Seller ſhall bring and 
dehver him at ſuch a place, This is a good Contract; but this muſt be done allo, or 
the Action will not riſe, Fiss 144. | 

A Contract may be bad and void, either for ſome defect in the Cauſe and Con- 
fideration, or for defaulr- in the Promiſe it ſelf. In the Cauſe, when either there is 
none, or no good Conſideration, (i.) whenthere is no benefit to the party to whom, 
nor prejudice, loſs or trouble to the party by whom the Contract is made; for then 
ris but N«dum pactum, a naked Covenant. Or when the Cauſe and Conſideration 
is unlawful, | | 

2. In 
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2. Inthe Promiſe it ſelf it may be defective, either for uncertainty, (i.) when it is 
either altogether uncertain, or elſe ſo uncertain, as it cannot by any means be made 
certain. Or when it is imperfe&, (i.) when it is only in inchoation, ard but a 
Communication only, and not perfed and compleat. Or it may become void by 
matter Ex poſt fafto, In either of theſe a Contract may become void, as in the 
Examples following. Co. 10. 102; 76. Dyer 356. 17 Ed. 4. 4. 9 H. 7. 21. 
10 H. 7. 6. 

If I promiſe to pay another Twenty pounds, becauſe he is my Kinſman or Ac. 

; he can have no Action upon this, for it is Nadum pactum only, Ploy, 
309. 302: So if I contract with my Son, that becauſe he is of my blood, I will give 
bim Ten pounds; this is Nadum pat tum. 

If one buy of me an Houſe, or other thing for money, and no money is paid, not 
Earneſt given, nor day ſet for payment, nor the thing is delivered; here no Action 
lieth for the money, or the thing ſold, but I may ſell it to another if I will, for it i 
but Nadum pactum, a naked Covenant, Plow.309.302. 11 H.4.33. 

If one promiſe to give or do to another ſomewhat for that which is paſt, as be 
cauſe he hath builded an Houſe, or becauſe he hath let his Friend have Wares, or 
becauſe his Friend doth owe the other money, Thar if he do not pay him, .he will, 
this is but Nadum pactum. This hath been often adjudged, DoF. & Stu. 105. 

If I promiſe to one, That in conſideration he will deliver me Twenty crowns, 1 
will deliver them to him again; this is a Promiſe upon which no Action will lie, un. 
leſs he had delivered them to me firſt, and thereupon I had promiſed to redeliver 
them- Adjnag 6 

If I promiſe to one without any cauſe to give him Twenty pounds to make his 
Houſe anew, or towards his loſſes by fire, or the like; this is ſuch a Promiſe as will 
not yield an Action, 17 Ed 4.4. Plow. 308. 

If 7. S. owe me Ten pounds, and another comes to me and tels me he will be 
my Pay- maſter for the Ten pounds, and pray me to take him for Debtor, and no- 
thing is given by me for this; now no Action will lie for this, Fitz. Debt 126. 

If I promiſe to another, in conſideration that he will make me a Leaſe generally, 
to do ſuch a thing; this is but Ndum pactum; for he may make me a Leaſe u 
= may end as ſoon as it begins; Paſch. 39 Eliz. Co. B. Lurkings Cake, 
Adjudg. | 

If one promiſe to me in conſideration that I will relinquiſh my Suit, to do ſuch 1 
thing ; this is no good Conſideration, for he may relinquiſh it, and begin again, 
Paſch: 39 Elixz: 

If the Cauſe of the Promiſe be to do an unlawſul thing, as either that whichs 
malum in ſe, Or malum prohibitum, (i:) Evil in it ſelf, or evil forbidden, there the, 
Contract is void: But if part of the Conſideration be lawful, and part unlawful, there 
it may be good: But if it tend wholly to Maintenance, or the like, it is all naught, 
Co. 12. 102. Dyer. Onleys Caſe, Churches Caſe, Paſch.7 Jac. B. R. | 

If I come into the Market; and ask the price of any thing, and the Seller ſet a prict, 
and I go home to my houſe to fetch the money as faſt as I can, and he ſell it the while; 
now in this caſe I have no Action for this, neither was the Property changed, fot 
the Sale was not perfect, 14 H. ig. 

If one bargain and ſell his Land, and the Trees upon it; but the Deed is not 

— ſo the Land doth not paſs, nor the Trees will not paſs neither, 
Co. I 1.4 . 
If I fell and deliver my Horſe to one firſt, on condition that he may pay me Fire 
pounds at a day for him, and before the day I fell him to another; this ſecond Com 
tract, it ſeems, is void, although I have not my money paid, and I ſue bim agaif, 
Plow.432, 

If I prize Wares, and the Tradeſman ſay ſo much; now the Bargain is not pel. 
fect until the money be paid, — day be agreed, it is imperfe& and void uni 
then, 17 Ed. 4. 1. | is 

If the Promiſe be to do a thing either u in ſe, or to do a malum prohibitum 
Ci.) Evil init ſelf, or Evil forbidden, (although the Confideration be good) ay 
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do any thing contrary to Law, it is void and will not bind, no mote then where the 


is ideration is naught ; for Law, will not work, wich ſuch unlawful Contracts. 
ade | —.— in LE Pg and Covenants.) Alſo a Contract 55 is Uſurious, is againſt 
t * Law and void, See for this Tſury. 2 10. 102. Dyer 356. ; LE | 
by A Biſhop hath the Firſt- früits of the Clergy within his Dioceſs; and if a Parſon pay Set. 7: 
the him part, and promiſe him the reſt by a day, but doth not pay it; the Biſhop can 
2, have no Action, becauſe the thing is meerly ſpiritual, Co: on Lit. 162. b. 
If an Agreement be between another and me for ten pounds for ſuch a parcel of 
Ac. - Wood, if he like it when he ſeeth it, and he when he ſeeth ir doth diſlike it; now by 
ow. "this the Contract is become void, and he cannot after by his liking make the Agree- 
dive ment good, 18 Ed. 4. 16. 
If an Agreement be between me and another, that one ſhall go and ſee my Corn 
not in ſuch a place, and if he like it when he hath ſeen it, for ſo much money, that he ſhall 
tion have it: Now the Contract is not perfect, until he bath paid the money and agreed 
ty to take it at the rate. See more of theſe matters in Aſſumpſits, 17 Ed. 4, 1. and 
| Agreement and Properties. 2 a iy 
be If one make a Leaſe for years rendting Rent, and the Leſſee be evicted by title 1: where 4 
, Of Paramount, the Contract is diſcharged, and be ſhall pay no Rent: So if the Leſſor Contract is ex. 
vill; had nothing in the Lands at the time of the Leaſe, che Leſſee may plead it and avoid 5nd. or de. 
the Rent, Bro, ſect. 5 2.13 5. Lit. ſect.5 8. why — *. 
„ 1 I one ſel] an Horſe or other Wares for money to be paid at a day, and before 
un. the day the true Owner thereof take his Horſe or Goods, the Debt is not diſch 
liver but the Seller may have an Action to recover the money notwithſtanding, Finches 
| Ley, f.45. Co 3. 22.4. 18 Ed. 4.6. 4 2 
1 Ik one have a Debt due to him by a Contract, and he do after take an Obligation 
will ſot it, or any part of it; now hereby the whole Contract is determined. So if he 
ſue upon the Contract, and recover and get a Judgment, the Contract is determined, 
ll be ' ſoif he ſue upon the Contract, and recover, *and get a Judgment; the Contract is 
no- determined,, 3 H. 4.17. £5.5.45- 9 EA 4.54. Dyer 21. F. N. 3. 121. 
If I be an Artiſt, and one promiſe me Ten pounds to teach him in ſuch an Art 
ally, ſeven years, and I die before the money paid or ſeven years expited ; now the Debt 
le at is gone, 21 £4.3.11, But if I take a Writing indented only, or indented and ſealed 
Ae, alſo, of a Contract made to me, but it is not delivered and made an Eſpecialty, this 
doth not determine the Contract. So if a Debt on a” Contract be due to me, and I 
< 4 take an Obligation from a er (and not from the party) for it; this doth not 
pain, determine the Contract. So I take an Obligation from the party, and it be void, or 
it become void by matter ex poſt facto, this will not determine the Contract, Dyer 130. 
ich s Fit. Debt 68. 3 H.4.17. 21 H.7.5. 
the If I contract with J. S. that if he lay me into my Cellar three Tuns of Wine before 
there Michaclmas, that I will bring into his Garner twenty, Quarters of Wheat before 
gb. * Chriſtmas, and before the days they agree to diſſolve the Contract, this doth deter- 
mine it ; bur after ibe firſt day of the two days is come, it cannot be diſſolved, but ir 
rice, may be releaſed by word ot deed. And ſo of all ſuch like Contracts. 
hike; | t pounds to teach him in my Art ſeven years, and he pay 
, for me the money, or give fecurity to pay it by a day, and 1 die before, yet the money 
be paid, and jt ſeems the other hath no remedy, 21 Fd 3, 41,, See more in 
10 „ ; Ls | Rs 0 | 12. Where 4 
ther, caſe be apportioned, but either the duty muſt be all Contra& may 
ding Rent, and the Leſſor enter upon part be divided, or 
Fie "x ICa1TU 563 And if a ranger entef by title Para- * 
Corr mount upon u pirt of the Laud only,the whole Renti mall remain, 9 E44. i. Bro. 5. 
gan, upon bis Wives Land, apd the Vendee take part of Seck. 8. 
creſt ſhe die: Now though he cannot take the 0 
bel. Ay oney upon the Contract. But if a day 
uni - an ſhe die before the day, there if he had cut 
wi part of the Trees, be ſhould not pay any of the money, 18 Ed. 4.6, Bro, Con- 
if WW) * 
pr do Aa If 


D 


— — — — — — — — — 


VDepuin "Sale:nhdComtvatts. ung 


Ikone make à Leaſe for years; and fell Goods, all by one Contract, for 
"op money, and the Goods be took away from bim before the money be” 9 5 
e mut pay” All the mo — 4 So if one ſell rwb Horfes for Ten Na r 
one Horſe is the Horſe of aridther mans, anll he'take his on again, be muſt Pay 
4455 Ten pounds, (but he mayhave remedy againſt the Seller.) EI fe fuir 
ft. Dadd. Tr. 14 Zac. F. R. 7 H. 7. 4. Fro. Contract, ſefþ. 52.135. Lie 
12 77 4 4 3. 9 Ed 4.1. 
"If an Abbot had made a Contract for Goods, ab Ju of che Goods had come 
yl oe aſe of the Hole, and part not, yet che Succeſfor was chargeable wich all, 
6.28.4. 
f a Bond be made to ſecure money lawfully lent, and money upon Ulury, ith 
0 id for all. See more in ¶Apportionment, ni 
13. Where If a peme⸗ covert do felt the Goods of her Husbatd by 8 precedent from 
one ſhall be Him, or if he do afterwards agree to it, of it ſeems if he do not diſagree to it in yo 
charged! or tife-tithe ; this ſhall bind the Husbard. Qui tatet, conſentire Vi For. So if lle 
E 1 buy any thi by any authority general or ſpecial, ot without apy auth otity, if it be 
for her nece ary K 255 the Husband ſllall be charged, Vid A* » & Feny.) 
Bux if ſhe buy for het Husband, or to his uſe, without his aten 55 
15 — he ſhalt nar chatged for it (alchough it de ſpent in hib houſe, Wy unleſs; he 
do afterwards agree to it, 27 H.8. 25, 21 H. 7. 40. 20 H.. 22. 0 ᷣ N.. 6. 
Sd where the is uſtd to buy and ſelf for the Husband, or the things ſold be things fi 
for the Wife to ſell,” as Butter, deeſe, Milk, Pes, and the Ie, che Contract ù 


If I give my Servant authority to buy for me, ot he be my common 'Baily and 

| buy for me, I bag w/e thic Maly! nevet 355 to my uſe and though I neyer 

bade notice of it, 21 H. 40. F e Ad er and Servant. 

5 'Purveyor, Clerk of the Matker: er tliat 45 eth up fot the King, buy any 
thing fot the King; after he hath” ade his Aceotnpt'to 0 King and is a low A. 


21 Be ſued and charged fot it, bu not before, unleſs he made a bro omiſe to pay for 
0 


r then he may be charged beford bis area: 11 H. 4.28. 2 H. 4. 28. 
14. What — If a Servant 5 V for his Maſter,” And to pay the Seller, and do not, the 
— laid ne Seller may charge him in an Action of 1 Ciſe; and if he had an authority from 
— bt bis Miſter, he may charge lim in an Action of Debt. Ardicrement is a good Bar in 
tract, and what Debt upon a Contract, 4. H. (ol 7. 6. 
not. $6 a Bond made by the Debtor to the Creditor for the Debt. or any part of i it; 
for by this all the Contract is determined, Dyer 21. b. S. N. Br. 12 1. M3 H.. 170. 
11 H.. 7b. 9 E. 4. 50. b. 19 H.8. Br. Contratt 29. 21 H. 7. 5.b. 6 Rep. 45,4. 
Otherwiſe if the Bond were made by a ſtrariger, 29 H.8. Br. Contr. ag. Goldsb.155. 
p1.34. 
'A Judgment had n the Contract, is a good B Bar in Debt upon the Contract, 
althougll Execution) not done, Dyer 21.6. 12 Hs 34 b, 9 Ed.4,54 
To an Action W a CoattaR, 78. Plea, 41 2 3. 7:6 4 
by They. Fr. 4p "9H 6. by 127 Ap. 1 H. 5. 6.5 b. per Con 
40. Ed. 3.24, 11 K. 3.7. andiſh. 46 E ©6, Po no Plea in 
fuch caſe, hot a 
And "Martin in 9 59 ih — becauſe (Aich he) be may wage hi 


Law. 
TF che wait bach brought an Action of Debe oc Contract, and bathe 
onof 


ed TRENT: ah be begs the Caſe for the 
n Nac e iff, EG Fit Attion ſur l 
2 to pa youT bettain mum $f maney,aod a Hunger deli 
mae We e 2 Fi I be A 
ce and Cores, N Forth 61 e this doth not de 
rownl.57:pl. [4 3 
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CHAP. EASE 
Of a Barretor, 


Barretor or Common Barretor, is a Common Mover or à Barret, what 
Common Stirrer up or Maintainer of Suits, Quarrels or Parts, 

either in the Courts or out of the Courts in the Country. 

And in the Courts, either of Record, or not of Record, as 

the Country Court, Hundred Court, or other ſuch like 

Courts: And out of Courts it is three ways. 

1. Indiſturbing of the Peace; ſecondly, in taking or de- 
taining of poſſeſſions of Houſes, Lands, or Goods in queſtion, 

either by force, or ſubtilty, and deceit, and uſually in the ſup- 
preſſion of right, and truth. Thirdly, by falſe Inventing, and ſerving of Calumnies, 

Rumors, and Reports, to make Diſcord, and Debate between Neighbors, 

The puniſhment of ſuch a perſon may be by Articles or Information upon Oath The puniſh- 
before one, or more Juſtices of the Peace; and hereupon he may be bound to the Ment of its 
Good- behavior, or he may be indicted for it at an Aſſizes, or Seſſions, and there 
fined for it at the diſcretion of the Judges, or Juſtices of the Peace, before whom he 
is found ꝑuilty of it. And for this ſee Co. 8. 36, 37. and Littl. 308, Weſtm. 2. 36. 

And my Book of 7#ſtice of Peice. 6... wal 


— 


— 


CHAP. XXX III. 
Of Baſtardy. 


Baſtard is one that is born of any Woman, ſo as his Father is not B. fd. 
known by order of Law, and he is called Fi ius populi. Co. 8. 103. 
6. 65: Super Littl. 244. . 


Cui Pater eſt populus, Pater eſt ſibi nullus, & omnis: 
Cui Pater eſt populus non habet ivſe Patrem. 


Aulier is one lawfully begotten and born: And this word is uſed always in com- Ialier. 
Pa with, or oppoſition to a Baſtard, to ſhew the difference between them: For, 

tins nat us vel filia nata ex juſta uxore appellatur in legibus eAnglie filius mulieratus, 
ſev filia mulierata. Co. ſuper Littl. 243. b. 

I a Woman have a Childe before the Eſpouſals (by whomſoever it be) it is a Where, and 
Baſtard, for that is born out of lawful marriage: And if the Childe be begotten by what Iſſue 
him that doth afterwards marry her; yet it is in Judgment of the common Law a ——— 
Baſtard, but this che Church doth hold legitimate. Stat. 20 H.3.9. 1 H. 6. 3. Co. 2 
Super Littl. 244. | 
If one marry his Coſin, Infra gradus maritagis, and have iſſue by her, and after 
ey be divorced in their life time, their Ifſue is a Baſtard. 48 Ed. 4. 28. Bros. Selt᷑. 


48. 
If a Man or Woman marry a ſecond Wife ot Husband, the firſt being living, aud Where nor. 

have Iſſue by that ſecond Wife, or Husband, ſach Iſſue is a Baſtard. 39 Ed 3. 14. 
7H.4.9. 18 Ed. 4. 26. 1 | 

If one marry a Woman, and die before night that he lie with his Wife, and ſhe 2 
have a Childe after, it ſeems'it ſhall be accounted his Childe, and Legitimate, See the 
. Engliſh Lawyer. 117. | ; 
Aa 2 1 


3 Baſtard. 8 Our. 3 


A Baftard the 


Elder and Mu- 


her. 

Where poſlc(- 
fion of the 
Elder Iſſue 
which is a 
Baſtard, dy- 
ing ſeiſed, 

makes his Son 
his Heir, 
where nor, 


and although 


the yonger 


occupy 
the Land with 
the elder. 


If a Womanelope with a ftranger in — and hath a Childe, her H 

ing infra quant mariat; this is legitimate, and ſhall inherit his Land when he dies 
44 Ed.3. 10. H. 4 10 

No Deviſe made after the death of the Father and Mother, can make the Iſſue; 
Baſtards. Broo, Baſtard 23. 39 Ed.3. 32. | 

If a Woman elope from her Husband, and live in Avowtry, her Husband bei 
beyond the Sea, that he cannot come at her, and ſhe have Iſſue in this time, it ſeems 
this is a Baftard : But by the Common Law, if the Husband be within the fous Sex 
(i.) within the juriſdiction of the King of England; if the Wife have Iſſue, no 
is to be admitted to prove the Childe a Baftard, unleſs there be an apparant im 


bility inthe Husband of Procreation, as if he be but eight years old, or under the 
age of Procreation ; for in that caſe, ſuch Iſſue is a Baſtard, albeit he be born wicha 
19 H. 6. 1 


marriage, 43 EA.3. 19. 7 H. 49. 7 H. 5. 9. 44 Ed 3.10. 1 H. 6. 7. 
Coo. ſuper Littl. 244. 

If a Childe be born within the uſual time, which is within the tenth Solary monetꝭ 
(accounting the moneth thirty days) after a mans death; it ſhall be reputed a Malier, 
and the Childe of him that is dead; but if not, it ſhall be reputed a Baſtard, unleh 
the Woman be married to another Husband ; but the moſt natural time is eight and 
twenty days, nine Solary moneths and ten days; which is forty weeks, but ſome come 
ſdoner, and ſome ſtay longer, as occaſions be; and therefore it is held by the Door 
of Phyſick, that any day in the tenth Solary moneth, the firſt or laſt,is natural enough; 
Bur the breeding and travail is ſometimes longer or ſhorter, according to the weak 
neſs or ſtrength of the Mother, or Childe, or other matters, Coo. ſuper Littl. 123. 
Avſops caſe, M. 17 Fac. R. . 

This Caſe was: The Husband died the three and twentieth day of March, aftet 
his death his Wife (being known a leud Woman) was in travail five weeks, and inthe 
midſt of her travail, was turned out of doors, ſo that ſhe was not delivered until the 
fifth day of Fanxary, which was one and forty weeks, yet was adjudged that thi 
Childe w as legitimate, Arſop verſus Botrel, M. 17 Jac. B. R. 

But if the Iſſue be born within a moneth, or a day, after marriage, between parties 
of full, lawful age ; the Childe is a legitimate Iſſue, and no Baſtard, albeit it be ap- 
parant it was anothers Childe, and not his that married the Woman; and he mu 
Father him; for whoſe is the Cow, his is the Calfe, 18 E4.4.28. Co. ſuper Litt. 240 

If a matriage be infr4 gradus maritagii, and they have Children, and one of then 
die, and after a nullity and divorce is made of the ſaid marriage, yet the Iſſue bs 
tween them are no Baſtards, but Muliers. 39 Ed.3. 32. Broo. ſect. 48. | 

If a Divorce be well made of a former marriage, cauſa pracontractus, and either of 
the parties marry again, and upon this ſecond marriage have Children; theſe Club 
dren are legitimate, and not Baſtards, (v. 4. 29. 

All Children that are born beyond Sea, whoſe Parents at the time of their birth be 
of the Faith and Legiance of the King of England, ſhall be legitimate, and have the 
ſame advantages as others born within the Realm, 25 Ed. 3. de natis witramard 

er 224. 
wt one have a Son or a Daughter by a Woman before marriage (which is a Baſtard) 
and after he marrieth the Woman, and they have another Son or Daughter (which is 
a Maher) and the Father die ſeiſed of Land, the ſecond Son or Daughter ſhall hare 
this Land, and not the Baſtard ; and if the Baſtard enter upon it, the Mulier 
out him: But if the Baſtard ſhall enter firſt, claiming as Heir to his Father, and ſhall 
occupy the Land all bis life-time without any entry, or continual claim made by the 
Malier all the life-time of the Baſtard, and he have Iſſue and die ſeiſed of ſuch Eftate 
in Fee, and the Land diſcend to his Iſſue, and his Iſſue entreth, cc. In this Caſe the 
Mulier whichis lineal, as alſo the Collateral Heir is remedileſs, and the Iſſue of ſuch 
Baſtard ſhall have it, notwithſtanding the Aalier be an Infant, or Feme Covert, and 
notwithſtanding the Iſſue of the Malier enter before the Iſſue of the Baſtard ; and 
notwithſtanding the Iſſue of the Baſtard endow the Wife of the Baſtard, andnot- 
withſtanding the Baſtard after his entry, enter into Religion, and thereupon the diſ- 
cent be, and notwichſtanding the diſcent be of Rents, Services, Reverſiom, — 
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. upon Eftates in Tail ; whereupon Rents are reſerved, Lite. Sect. 399, 3 40. (0. ſuper 


Crargz: Baſtardy. __ 


4.3. 15. 20 Ed.3. 16. 14 H. 4.9. 
_ rs Mulie do make conti claim during the Baſtards liſe ; or if the 
Molier do once enter, and be after diſſeiſed by the Eaſtard, or if the Baſtard die with- 
out Iſſue, and the Land Eſcheat, or if the entry of the Baſtard were by a — 
without any commandment, precedent, or aſſent ſubſequent of the Baſtard ; in theſe 
caſes the AMAulier is not barred. Co. ſaper Littl,24 3, 244. 
If one have Iſſue two Daughters, and one is a Baſtard, and the other is a Mulier, 
and enter and occupy together all their lives, and the Baſtard die ſeiſed; the 
Law will ad judge the moyety in her Heir, Co. ſaper Littl. 214. 
A Baſtard may purchaſe Land, or buy and ſell Goods or Chattels, as another man 
may: Alſo he is capable of — 2 from 1 Father, or any other, by that 
name whereby he is commonly called, Perk, Sect. 48. 505. F 
But he — inherit Land as Heir to his Father, neither can any inherit Land as wha 
Heir to bim, but one that is Heir of his body; but it will rather Eſcheat, Litti. Selb. . ve, and of 
401. Fitz B. 20. . what he is ca- 
If he be a Baſtard born in Adultery or Inceſt, it ſeems he is not capable of any pable, where 
benefit from ſuch Inceſtuous Parents, more then for neceſlaries onely, Swinb. in not. 
wills. | 
It ſeems he may do all Acts, as give, or grant, or ſell his Lands, Goods, or Chat- What ons -» 
tels, by act executed in his life, or by his Will at his death, as any other man may, by — 3 
the name whereby he is commonly called; but he cannot bring a Writ of Detinue, 
or the like, as Heir to any man, Perk; Sedt. 26. (0.6. 65. 35 H. 6. 9. Pleading and 
| Baftardy is pleaded and alleaged ſometimes generally (i.) when one faith that an- tryal of N. 
other is a Baſtard, but ſheweth not how, or ſpecially (i. when he doth ſhew how: In ſtardy; 
the firſt caſe it was to be tryed by the Certificate of the Biſhop, albeit the Iſſue were 
born beyond the Sea ; and this bad bard — ell octan: Bur if the Biſhop 
had certified he is a Mulier, this was examinable and trayerſable. In the ſecond caſe, 
whe it is pleaded, it is to be tried by the Country, not by the Biſhop. For which, ſee 
the Statutes of 9 = 11. 40 as 39. 4 82 = 3. — — _ 8 
If one marry a Virgin wi ilde, and it n during the m perſon 
Father it, let it be whoſe it will: And if ſhe be a Widow, — wich 2 — viſibly by i be repu- 
her firſt Husband at the time of his death, and takg another Husband, and be deliver- ted the Father 
ed during the next Eſpouſals ; in this caſe it ſhall be reputed the Childe of the former of 4 Childe. 
Husband ; But if ſhe were ſo privily with Childe at the time of her latter marriage, 
as it cannot be diſcerned, it ſhall be reputed the Childe of her latter Husdand, if by 
poſſibility of nature, it may be ſo, 21 E4.3. 39. 
If A. marry B. and die, and within ten days after his death ſhe do marry C. and 
bath Iſſue Q eleven days after the uſual time of forty weeks, from the death of A. 
this ſhall be reputed the Childe of C. and not of A. So it ſeems if the Childe come 
eleven days before the uſual time, it ſhall be reputed the Childe of C. not of A. 
18 Ed 1. Com. Bedf. Caſe, R. 13. B. R. | 
Baſtardy is an offence againſt the Spiritual Law, and therefore was puniſhable in — 
the Spiritual Court: It is alſo offence againſt the Common Law, and puniſhable in — — 
the Temporal Courts; and two Juſtices of Peace, whereof one to be of Quorum Baſtardy. 
that are next to the place where the Baſtard is born, may examine the matter, and 
puniſh the parties offending according to their diſcretion : And if it be a Baſtard that 
may charge the Pariſh, the Juſtices may ſend the Mother to the Houſe of Correction: 
As alſo for the keeping of the Baſtard to diſcharge the Pariſh where it is born, and 
to charge the Mother and reputed Father: And if they refuſe to obey the Order 
made by ſuch Juſtices, or to give good bail to perform the ſaid Order, or to appear at 
the next quarter <efſions, they are to ſend them to Gaol, there to abide without bail 
or Mainpriſe. 18 Flix. 3. 7 fac. 4. 3 Car 4. 
It is murder in a Woman to conceal the death of her Baſtard, unleſs ſhe prove by 
— es (at leaſt) that it was ſtill born, 21 Par. 17. See Juſtices Office in my 


? | CHAP, 


Importation, 


Popiſh Books 
and Images. 


Dire&ory, 
Common- 
Prayer Book. 


Book, upon pain of loſs, and forfeiture thereof, and of ten ſhillings a Book. 761d. 


Books, Images, and Printers, Owav'34. | 


CHAP, XXXLV. 


Of Books, Images, and Printers. 


N this, theſe things are to be known. 
1 1. That none may buy to ſell again any Books Printed, 
ready bound in Boards, Leather, or Parchment from any 
place beyond Sea; nor buy of any but Denizens , Printed 
Books brought from beyond Sea by Retail, but in Groſs 


nely. 

1 The Lord Chancellor, Lord Treaſurer, and the two 
Chief Juſtices, or any two of them may ſer the prices of 
Books. 25 H.8. 15. 

3. No Imported Books ſhall be Landed any where, but in London Port. Ad. 
20 Sept.1649. 7 Pan. 1652, 

2 may bring in here any Scandalous or Seditious Book under pain of five 
pound. Ibid. | | 

5. None may bring in from beyond Sea any Engliſh Bible, Pſalms,” or Book, or 
part of any Book formerly Printed here; nor Binde, Stich, or put to ſale any ſuch 


6. None may bring from beyond Sea, nor Print, Sell, or Buy any Popiſh Primmen, 
Ladies Pſalters, Manuels, Roſaries, Popiſh Carechiſms, Miſſals, Breviaries, Portals, 
Legends, and Lives of Saints, Printed or Written in any Language: Nor any other 
Superftirious Books written in the Engliſh Tongue. But Popiſh Books and Ima 
_ be taken away. And Juſtices may 'ſearch the Houſes of Popiſh Recuſants 
chem. 3 Fac. 5. | | | 

7. 115 Book of Common Prayer may not now be uſed, but the Directory mull 
be uſed in Church Service. See the Ordinance, Ang. 23. 1645. | 

8. All Primmers uſed in the times of the Kings, are to be ſuppreſſed, Ad 7 24, 
1651. OY ot 

g. None may demiſe, or let, or being within his diſpoſe, ſuffer to be held or uſed, 
any Houſe, Vault, Cellar, or other Room whatſoever, for a Printing-honſe ; but be- 
fore he let it, be muſt give notice thereof to the Maſter or Wardens of the Stationers 
for the time being thereof, Sub pena five pound. This they muſt enter into their Re- 
giſter Book, Sub pena five pound. TP 
.+ 10, No Joyner, Carpenter, or other, ſhall make any Printing-Preſs, Rolling-Preſs, 
Nor any Smith forging Iron-work for, a Printing-Preſs ; nor any Founder caſt any 
Printing Letters for another ;' nor any perſon Import from any part beyond Sea, into 
this Country, any Printing- Preſs, or any ſuch Letters, but he muſt firſt acquaint the 
Maſter and Wardens of the Company, for whom the ſame work is to be done, un- 
der pain of five pound. This the Maſter and Wardens muſt enter in their Regiſter 
Book; under pain of five pound. | Fact | 
11. No Printers nor Printing, ſhall be but in London, and in the two Univerſities, 


and Finsbury, under pain of twenty pound, and to have all their Printing 

and owner of a Printing-Preſs, | | 

12. N may Print, but ſuch as ha ve ſetved ſeven years with ſome lawful Printer 
in England. op 1 = | 

= Then he muſt uſe the Trade in his own houſe, ft elſwhere, under pain of forty 
pound, | 3 S 

14: 157 muſt in every thing they Print, in the Title- page of each Book, prefix 
the Au own name, with his quality and place of Reſidence, or at leaſt the Ly 
cenſers names, where Licenſes are required; and his own name and place of Rel 
gence at length, under pain to forfeit for the firft offence ten pound, and co bave = 
# + » E 


Tork. | 
Frets Letters, and Materials defaced, and be for ever difabled to be a Maſter Printer, 


> 
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Materials defaced ; and for the ſecond offence, to be diſabled from any 


the Printing 
more Exerciſe of his — of Printing, & Led 
15. Nope ſhall Print or Reprint out of — — any Book, or 


Book legally granted to the ig Comp for the relief 0 thee 
poor, — e Licenſe ind coi der ardens, and Aſſiſtants of 


their Companies. 
16. None ſhall Print or Reprint any Book 


ſhall be duly r the Com — 

ae ode aid Company, without the Licenſe e dn 
34 

ain may counterfeit the Name, Mark, or Title of A e 


the fad Company r Members. 40/4 e 
18, Nor p 2 e d Stitch, or put ole ary ich te rk, 
upon pain of for forfeiture — e pure of ſix . and eight pence, for every 


4 Novem ntrary hereunto. 
one may ſell 15 — = ws of Parliament, or ſome appointed 


* 0. T8 brit publiſh, or utter, or cauſe to be Written, printed, publiſhed or ut- 
tered any Scandalous or Libellous Books, Pamphlets, Papers or Pictures, unter pain 
of ten or im ee for 5, or until he pay the money. The Printer 
to forfeit fi iepound, ane 5 enty days until he pay it to have his 
Preſs and Trap ts of ba — ſeiſed. The Book - ſeller and Stati- 
oner forty ſhillings, or be ſo impriſoned ten days, or pay the money; and he that 
buyeth it, and doth not within four and twenty hours give notice of it, and of the 
rty that ſold it, to a Juſtice of Peace, under pain of twenty ſhillings, 

21. Such Haukers a — ee Eo o with Scandalous News in Bal- 
lads, and the like, are to the ad and be by the Conftable car- 
riedto the oe of Correction to be as Com mon Rogues, god the Keepers 
muſt take whip them; or if nd Houſe of Corredion be, then to the Con- 
ſtable of the place to be t there by him as a Rogue. 

22. That no Drifats, Packs, Maunds, Chefts, or Fardels of Books, be permitted 
by the Officers of the Exciſe or Cuſtoms, to to be 25 conveyed 
notice give 105 and view 57 by the, Maſter and Wardegs of t 
ſuch as 1094 | appoint, 755 they doin i D. eight and forty hours 
to 5 Humiliazion excepted) $»b nne five 
Ge uft Go, Pak pain of fiye to be forfeit by them. See A 


K* 120 0 1649. 123 Nav. 1659,. MSA ii 
Fg the Law into Eo, 5 Att. 22 Nov. 1650, 
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* ca av? 40 ag 21:3 (3 DIAS :© 
ef Bodimity and Ba, 
\ 
>.ag Ortbis theſethings muſt be know. 
1. Overſeers ef chem are to be in Thames, beter 
Won. © Graveſend and Lit. 
— 2. They muſt order Watermep, ſet down their names, al 
3. Allow one of two that Row in Boats: 
1 No ſingleman, but one that bath been in ſervice, ls to he 
Wat . . ved <> ; ' ' 


1 ; | on 
. Their Boats muſt be of ſuch a length and breadth, 
6. They may not take more for their Fare, then is fet down. 
7: No man hinder their paſſage on Severus, or require money of them forther 
> „„ 193% | 

8. The Watermen may take Apprentices, or Servants. "FRA | 
- - 9 Try may not Tranſport Offenders into, or out of ales, or Corn to the 
2 3, Phil, & Mary 16. 9 H. 6. 5. 23 H. 8. 12. 19 H. 18. 1 10. 1, 27% 


& Mary 3s: ; 
7501: l bas ; 22 


1 . 4 . 
— 


1 — 


172 
- * 3 
111 12 
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rn 11" "Of Braſe, Latten, Copper, Pewter, Bel. 


Mettal and Burn ing. 
im od 2% Jo dab Üb W 
Braſs, Pewter, * or this thing all theſe things are to be known. bins 
Latten, Cop- 1 r. None may carry 4way, or convey by Water, or other wiſe, uy 
, —— - ? > Braſs,” Larten, Copper, Betl: Mettal, Panmettal, Gun. Mettal, ne 
— real Tran 1 "ShroM-Mette} bryotd Sea, under pain to forfeit the double vale 
3 thereof z Hither may it be carried by Sea from one part of the Lai 
1 to another, before the 7750 trath given Bond to the Cuſtomer 
the place, where it is catried by Sea, rodiſchagge it at that place Within the Realn, 
where he pretendeth to carry it. See the Statutes of 23 H.8.7. 2, 3 Ed.6. 37. 
Making a Mer- 2+ No Pewterer, or Braſier, may ſell or change any Pewter or Braſs, new or old 
chandifing of at any place, but in open Fairs or Markets, or in their own dwelling Houſes, unlek 
it, the Buyers defire it; otherwiſe Sub pena ten pound for every default. Sta. 
19 H.7.6. | 
3. All Pewter and Braſs Veſſels, caſt and wrought, muſt be of good Mettal, loch 
as they are bound to caſt in London, under pain to forfeit that which is not ſo alt; 
and the Ware that is hollow muſt be made after the Aſſize they are bound unto inthe 
City of London; and the maker of the Ware muſt ſer his mark upon it, undet pan 
to forfeit the Ware, that is otherwiſe. 5 H.8. 7. 25 H.8. 9. 
4. None may uſe any falſe: Beams or Weights about the ſelling and buyiog of 
Pewter and Braſs, Sub pena twenty ſhillings. And if the party cannot pay the money, 
he muſt be put in Stocks and on the Pillory. 1614. | 
5. Majors and Juſtices, may and muſt appoint a ſearcher in every place to looł to 
theſe chipgs, 1bid. 3 
5. None may buy or take by Exchange for other Wares, any Wares made of Tin, 
as Platters, Diſhes, Sawcers, Pots, Baſons, Flagons, Goblets, Salts, Salt. ſellers, 
Spoons, under pain to forfeit the ſame, and the value thereof alſo. 25 H. 8. 9. N 
0 


7. 


K 


o be 


- amerced; the ſecond, Pillory; third, Impriſonment and Fine, &c. See St. 24 H. B. 9. 
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7. No born may work any Pewter or Tin, neither may a Pewterer teach 
his Trade in a 2 Country. See ghe Stazutes as large, 33H8, 7.2 & 3 Ed 6.37: 
Tb | 
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the Caſe : But if it be by Gods hand/and without negligence, ic is otherwiſe, & N. 4. 


18. Brownl. I pare, 197. | 7 
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rau H Butcher dh. av 


27 Bute fers theſe thin ure eb be TR meld 78 9 0H Butchers, ;: o : 

* 1, No Burcher vr'other may buy an Cictel inn Matketgr ning and 

Fair, and: fall: them agaiff Alive in the fare! Market or Fair (clling of 

> during the time thereof under pain to forfeit the double vue Ca 

ue: thereof: Neither mayrhey buy any Qith,” Steers, Reicirs, 
Kine, Heifers, Calves or dheep, and fell — — 
EA o. 0:00; 
— 


— 


under pain of forfeiture of the Cattle, Sr: y. 
3 Car. ch. 4. T4 192 11 

2. Butchers muſt kill no Beaſts within any walled Town, 
or Cambridg, 4 H. 7. 34. . — — 

3. But there is now no Law in force to reſtrain Butchers from killing a Calf wean- 
ed before two years of age, jor-fra buying Catel out of an open Fair or Market, 
or from killing of Calves between the tenth day of Panuary and the firſt of Aay; 
for thoſe Statutes are ended. > REY 

4. If be ſels Swines fleſh merke, or dead bf this Mbrraih : For the firſt offence 


kf 0022. 21 % f. 31 EA Stet,of Bakers and Brewers. 


19022 22 Ad Sy 3 
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5 utter, Cheeſe, avd Cable-Repes. Cron,z8.30, 


CHAP. XXXVIII. 
Of Butter and nw and Cable- Rags. 


wy — any Butter or Cheeſe, Sa ther Ho oi, 
Dis by Retail. 3. e 
, in open air gr not in gro 
Fin do forfeit the double value thereof, fe 


M.s 
2 EYRE 9 H. 6. 8. See 
mottin Star, 18 H.6,3 21 fc. 22. 3 & 6 £46.14. 


of Cabltr, Ropes and Halters. 


r — bos e — ——ů— 9 
4 — 9 being of leſs affiſe, and after ſell the lame, 


ah — 

Cables, Halters, and other Tackling for ſhall be 
vides miles. of 2 in Ren ade of Derſet, not 1 yo 
TA that Town, in a0p place, but aveTam it * 
21 6.12. 


— — 


CA. XXXIX. 
5 N Copacity and Incapacity- 


T is an aptneſs or power to do, or have and receive, or retain 

: As where one is able to give or nt have or rk 

Lands ; or to foe, or be ſued. And the perſon that is ſo capa- 

ble, —— inabled to grant, give, or take 

thing or given. And this is oppoſed to Diſability or 

—— 8 CET — 

| ility, or Impotencie of ſome perſons for 

2 pm ve and enjoy ſome benefit, or do ſome aft 

—— —— erds As where ooeis not able, 6 

— — nr eee or to ſue, or 

eo 

And in this ſenſe Diſability is ſometimes Abſolute; as ofan Infant, Man atrainted 

of Treaſon or Felony, or the like, who are utterly diſabled by r 
make any Conveyance of their Lands, but that it may be avoided ome body, 5» 


” 589 eis 


r & 2. 


Cur 39. | ( apacity and Incapacity, 187 


the ſon of ſuch a perſon attaint is utterly diſabled by any means to inherit any Land 
from that father, And ſometimes it is ſecundum quid only; as that of a Feme-covert, 
who cannot give or grant but by Fine, and is only diſabled to give or grant by Deed : 
And that of the King, who is diſabled to give or grant, or take or receive any thing 
but by matter of Record : And that of a Clergy-man that hath a Benefice of Eighr 
pounds per annum in the Kings Books, who is uncapable of another, unleſs he be firſt 
qualified according to the Statute. | 

It is alſo diſtinguiſhed into Diſability particular or perſonal, and temporal, as that Sr#, 1. 
which reacheth not unto any other perſon, ard is but for a time only: And perpetual 
or univerſal, as that which reacheth to others, and is for ever. And this is cauſed 
ſometimes by the act of God, as in caſe of the non-abihty of an Ideot, and the like; 
and ſometimes by the a& of the Law, as in caſe of the diſability of an Alien or a 
Monk: And ſometimes by the act of the party, as when he is attaint of Felony, or 
Treaſon : And ſometimes by the act of a ſtranger, as in caſe of the diſability of an 
Heir by the Attainder of the Anceftor, Terms of the Law Kitch fel. 214. Plow.27. 
Fitz.N.B.35. Co. 1 1. 77.4. 127. 7 H. 7.7. 26 f. x. 1. Co 8.10. St. 33 H. B. c. 29. 
$ EAG c. 13. Co. ſuper Lit. f. 3. a 

But Diſability is taken ſometimes more ſtrictly, for an Exception taken againſt 
the Plainciff or Demandant upon ſome cauſe why he cannot commence ſpme Suit in 
Law, and the Defendant ſaich that the Plaintiff is not able to ſue an Action, and 
demandeth Judgment if he ſhall be anſwered Ard this is alſo ſometimes Abſolute, 
and ſometimes ſecundum quid only. Ard briefly there are fix cauſes of this Non- 
ability: As if he be, 1. An Outlaw. 2. Condemned in a Premwnire. 3. Profeſled 
in Religion. 4. Excommunicate. 5. A Vilain. 6. An Alien. But in the laſt caſe the 
diſability is only in real actions, and not in perſonal actions, F. N. B. 35,95. Terms 
of the Law. 

Note, perſons capable are of two ſorts : TION 

1. Perſons natural created of God, as. f. C. ard 7. D. &c. 

2. Perſons incorporate or politique, created by the policie of man: And theſe be 
of two forts. 1. Sole. 2. Aggregate of many. Ard theſe alſo are of perſons capable, 
as Mayor and Commonalty, Dean and Chapter: Or of perſons uncapable, as Prior 
and Covent, c. And ſome men have capacity to take, but not to hold; and ſome 
to take and hold, or not to hold at the election of them or others; and ſome to take 
and to hold both; and ſome reither to take nor hold; and ſome ſpecially diſabled 
to take ſome particular thing, Co. ſuper Lit. f 2. 

If an Alien purchaſe Land in fee for life or years, after Office found, the King will Sed. 2. 
have it; for the Alien is not capable of it to retain it,though he be able to purchaſe it ; Where a man 
Bur ſuch a perſon is capable of having and retaining both, a houſe for his habitation; — 1. — 
= * may purchaſe and hold ſuch a thing. See for this Alien. Co. ſuper do or receive 

#/+ £0 a tn; or not, 

If a man commit Felony or Treaſon, and be attainted thereof, and after Attainder bur he ſhal! be 
he ſell any of his Lands or Goods, this is void, for he is diſabled : And if he do ir be- — to be diſ- 
fore Attainder, any fale of his Goods or Chattels is good againſt all men; but if he — — 
make any ſale of his Lands, that may be avoided by the King or Lord to whom it — n 
doth — by the forfeiture, but it is good againſt all others. And if a man commit 4 Feli. 
Felony, and after purchaſe Land, and then is attainted ; now though he were not 
diſabled co purchaſe, yet he is to hold, for the Lord will have it by Eſcheat. And if Attainted. 

a man be atrainted of Felony, yet he hath capacity to purchaſe to him arid his heirs, 
though he cannot hold it, for in this caſe the King ſhall have it preſently. See Creon. 
Ci. ſuper Lit. 2. 49 Aſſiſ. 2. 49 Ed 3.11. RN 

A ſole Corporation, or Aggregate of many, either Eccleſiaſtical or Temporal, 4 ſole Corpo- 
may grant or give away that they have in moſt caſes, as perſons Natural may; but . 
they have not capacity to hold and retain Lands, as ſuch perſons may, without ſpecial 
licence from the King: *nd yet ſuch Corporations may purchaſe ; but after they 
have purchaſed Lands, the Lord may enter and have it. See Mortmain. Co. ſuper 


Lit. 2, b, 
Bb 2 | Vilains 


— 
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wm 


Filaing; 


Capacity and Incapacity. uur. zy. 


Vilains and Bondmen may do and receive as other men, ſave only againſt the Lords, 


for if they purchaſe Lands, or buy Goods, their Lords will have them. See Vilaur 


Infants or 
Minor 4. 


Hermaphrodites. 


A Baſtard. 


Perſons de- 
formed, (c. 


Grants void 
by incapacity 
of the Gran- 
tees. 


Where 2 man 
ſhall be ſaid to 
be able to ſue 
or to be ſued, 
andwhere nor, 
bur, he ſhall 
be ſaid to be 
diſabled, and 
how. 

A Vilain, 


A perſon out- 
. | 


An Alien- 
Enemy and 
Amy. 

Attaint in 
Premunire, 


A man profeſſed 


in Religion. 
A perſon ex- 
communicate. 


Seck. 3. 
How lon 
ſuch Diſabili- 
ties ſhall con- 
tinue. 


Co. idem. 

An Infant or Minor, one under the age of Twenty one years, cannot give or grant 
away any thing they have, but it will be vold or voidable. But ſuch a one, nas 
the conſent of any other, hath capacity to purchaſe, and ax his full age he may agree 
to it, or diſagree, and wave it without any caufe ſhewed. See more of this in 
Hof ant, Co. idem. 

An Ideot, or man of non- ſane memory, cannot give or grant away any thing he 
tath, but it will be void or yoidable : But ſuch a one hath capacity ro purchaſe with. 
out conſent of any other, and himſelf cannot wave it; but if he die in his madneſs, or 
after his memory recovered, without agreement thereynto, his Heir may wave it 
without any cauſe ſhewed. See more in /deot. Co. idem. | 

An Hermaphrodite may give or grant, take or purchaſe as another perſon may do, 
according to that ſex which prevaileth, Co. idem, & 3: 

A Baitard may grant or give, purchaſe or take, as another perſon may do, after he 
hath gotten a name by reputation, by that name ſo gotten; See more in Baſtard, 
But if a Leaſe be ro A. B. for life, the Remainder to the eldeſt Iſſne. male of J. F. and 
the Heirs males of his body, and J. S. have a Baſtard, this Iſſue is not capable within 
this limitation. Co. idem & 3. 1 

perſons deformed, having humane ſhape. Lepers, Deaf, Dumb, and Blind men, it 
ſeems may take and give as other perſons may. See more in Fair. Co. 3. 

No perſon but one qualified and fitted is capable of an Office: And therefore if 
the King grant an Office that doth concern the Adminiftration of Juſtice or the Kings 
Revenue, or if he grant a Judicial Office to one in Reverfion, or a Stewardſhip be 
granted to an Infant; theſe Grants are void, for they are or may be incapable, 
Co.3 6. | | ] 

Some are, capable of things to ſpecial purpoſe to give or grant, and not to uſe; 

ſo the King is capable of an Office, Idem. | 

= * Offices or Benefices, are uncapable thereof. See Offices: Advowſoxr, 
Simony- 82 

Weis covert may ſue or be ſued, but their husbands muſt be joined: with them 
See Baron and Feme: 

Ideots, and men of Non-fane-memory, may ſue or be fued ; alſo ſuch as be deaf 
and dumb. | ; 

Infants alſo = ſue or be fied, and are not diſabled : But if he ſue, he muſt ſue by 
Prochein amy ; if he defend, it muſt be by his Guardian. 

A Vilain is diſabled to ſue his Lord in any real or perſonal Action; but he may fue 
any other beſides his Lord, Co. ſuper Lit. 127 b. 

An Outlawed perſon is diſabled to ſue any Action againſt any man in any Cours 
of Law or Equity; but it ſeems any man may ſue him, Co idem 128. | 
An Alien-Enemy is diſabled to ſue any Action real or perſonal : An Alien-Amy | 
to ſue any real Action; but a perſonal Action he may ſue, Co. idm. 

A man that is attainted in a Premurire, may not ſuc in any Action, Cv. ſuper 
Lit. 129. 

A man that is profeſſed in Religion, cannot ſue or be ſued, Idem 232- 

A man that is Excommunicate, is difabled to ſue in any Court any Action what- 
ſoever, unleſs the Excommunication were by the Defendant himſelf, 7dews 134. 

A man that is convict Recuſant, is difabled to ſue whiles he doth fo continue. 
See more in Stat. 3 (ar. 2. and of Recuſarts. 

But note, that all theſe Diſabilities continue only whiles the ſame Impediment doth 
continue, For after Infranchiſement of the, Vilain, Reverſal or Pardon of the Out- 
lawry, Pardon in the Premunire, Dearrai t of the party Profeſſed, and Abſo- 
lution of the Excommunication, the Diſability is gone, and the patty may ſue as an- 
other man: Als during that time he may fue in the right of another, as an Executor 
or Adminiftrator ; ſo the Vilain may ſue his Lord, and the reſt in the caſes before. 
And therefore a Mayor and Commonalty in their Politique capacity may _ an 
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Acton, though the Mayor be outlawed, Co. ſuper die- as. 12 Ed, 412. ar! 
And ina Writ of Error to reverſe an Outlawry, Utlary in chat Suiv or any other 
ſhall not diſable him in that caſe, Co. Idem. Pam : 32 397 14 n 
Alſo Outlauwries in (heffty and Durham are not Difabilities to fue it th Court at 
Lundin: See more in other places. Nn 0) 16 > 
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CHAR, XLics a 
Of Coptives, Caſtle, and, Cattel. 


a Or Redemption of Captives, and preventing their taking in time to 
VOY come, See the Act, Alarch 26. 1650. 16 27 Car. 24. a 


: of 4 Caſtle. 


Caſtle doth ſometimes ſignifie a ſtrong Houſe or place of de- cal, what. 
| fence ; and ſometimes it-dorh ſignifie one or more Manors, 
Co. upon Lit. 5, For this, 

1. What Purveyance, and in what manner ſhall be made to victual a Caſtle. See 
Stat. 9 H. 3. 19. 3 Ed. 1.7. | 

2. What is to be, and by whom, for the erecting, maintenance and uſing of ſeve- 
ral Caſtles, Fortreſſes and Bulwarks, See tat. 4 H. g. 1. 2 E 4.6.16, 2 & 3 P. & M. t. 

28 Ed 1.7. 4 H. 4.3 1. 33. 13 K. 2715. == 

Caſtlelais was ſometimes taken for the Owner or Captain of a Caſtle, who ſome- Cafilelain,what 
times alſo was called the Conſtable of the Caſtlſeee. 

Caſtle-guard is a Tenure or Impoſition laid upon ſuch as do dwell neer a Caftle, Cal. cue, 
towards the maintenance of ſuch as keep Watch in the Caſile, which was a lind o t 
Knights ſervice. For this, ' | = 

1. Who ſhall be bound to this Tenure, and for what time he may be diſcharged 
thereof, See Stat. 9 H. 3. 20. 4 = 7 

2. The Tenants of the Caſtle of Dover that hold by this Tenure, ate to pax thei 
Rergs at the Exchequer yearly, Stat. 33 H. 8, 18. See m. 17 Ed, 3: 


Of Cattel. 


Ff. Cartel, theſe things are to be known, 1; 92 

1; None may buy any Cattel, and ſell them again alive, until he have ſed them 
five weeks in his own houſe or ground, er where he hath Common, under pain to 
loſe the double value thereof, Srar. 5 & 6 Ed. G 14. | | 

2. None may buy any Cattel but in open Fair or Market, nor may be ſoll the ſame 
again any where in the ſame Fair or Market, under pain to forfeir the double value 
thereof, 3 & 4 Ed. 6. 19. | 
3. Any perfon may buy Oxen, Steers, Runts, Kine, Heiſers or Catves, for their 
provifionfor Houſnold, Teem, or Dairy, or otherwiſe, in any Fair or elſwhete as they 
pleaſe, 3 & 4 £46.19. | 
OY — perſons may not buy Cattel to ſell again, but in ſome ſpecial caſes, 

8.13. 

5. Drovers that buy and ſell Cattel, maſt be licenſed, and how: See 
Chap. E b. ö | 

6. Any man may keep upon his own Lands or Liberties of Foldage that he hath, Sheep, 
any Eſtate in of, or poſſeſſtom of Inheritance, or for life, as many Sheep as he wilt. 
Bur Farmers and Renters of great Farms any not have or keep at one ume above 
Two thouſand Sheep, ( 120. to be accounted to the Hundred ) of all ſorts, _— 
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Vibe. 
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Hus band and 
Wife. 


Office. 


Lambs under a year. old, under pain to forfeix Three ſhillings four pence for every 
Sheep, unleſs it be Sheep for the proviſion and expences of their houſes? Or where 
one is made Executor, or is married to a Wiſe. where the Teftator hath left, ar Wife 
had more then Two thouſand Sheep; and thete ttiey muſt diſpoſe of the overplus by 
the ſpace of a year: Or where Sheep are given to a Child hy Will, and the Will is. 
they ſhall be kept for him, 25 H. 8.13. See in the Statute an Order for the Fold- 
courſes in Norfolk and Suffolk, _ 5 
7. He that doth keep above an hundred and twenty Sheep the moſt of the year 
upon his own ſeveral incloſed grounds, (and not upon Commons fit for Milch Kine) 
Il, fo long as he ſhall keep and feed them; for every ſixty Sheep keep and feed 
yearly one Milch- Cow, and for every Hundred and twenty Sheep ſhall raiſe yearly 
one Calf, under pain to loſe, Twenty ſhi lings for every moneth he ſhall not keep 
ſuch Cows, and for not "raiſing every year a Calf, Fier. 2 & 3 Ph. &. Al. 


ch. 34 
8. And he that ſhall keepaod feed upon his Paſtures above twenty Oven, Rant, 
Shrubs, Heifers, or Kine, ſhall for every ten Beaſts keep and feed yearly,one Milch- 
Cow, and for every twenty ſo kept ſhall raiſe yearly a Calf, under the pain aforeſaid; 
But the _ and Cartel men keep for proviſion of their houſes,are not to he reckons 
ed amongſt the number. ; , 
. The Statute of 2 & 3 P & AM. 3. ſhall alſo extend to Grounds, which ſince 


the ſaid Act have been or ſhall be made ſeveral, St, 7 ac. 7. 


- * * 
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” _ * 


CHAP, XLI. 
Of Cauſet and Effecti, Certainty and Incertainty. 


Law in moſt caſes hath much reſpect to the cauſe, original, and 
foundation of things; and in ſome caſes none at all. As if one while 
that he is a ſervant have an intent to kill his Maſter, and after depart 

out of his ſervice, and then kill him, this is Perty-treaſon by Rela- 
tion. So if a man de non ſane memorie give himſelf a deadly wound, 
and after come to himſelf again, and die by that wound, he ſhall not 
be a Felo de ſe. So ifa Covenant be to make a man a Leaſe for years, and the Cove 
nantee die before the Leaſe be made, and then the Leaſe is made to his Executors, 
this ſhall be accounted Aſſets. Cauſa & orige eff materia negotis. And for this cauk 
it is, that an Outlawry in Felony, is a Forfeiture of a mans Land: And ſo it is not is 
TreſpaG; for albeit the not appearing be the next cauſe of both, yet in the firſt cauſe 
they do differ, Co. 1.99. Plow.2 92, Co. 2. 92. 

If Timber - trees that are not titheable become rotten and dry, non portant fruſtum 
ner folia' in eſtate, nec exiſtens macie minus; yet their privilege doth remain. and 
they are Tythe-free till. So if an Eſtace in tail become an Eſtate in tail after — 
of iſſue extin&, yet many of the Privileges annexed to the firſt Eſtate remain ft 
And hence appeareth, that eſſects do ſometimes continue when their cauſes are gone. 
But for the moſt part theſe Rules hold, Swblata cauſa tollitur cffectus, & ceſſante cauſe 
ceſſabit effectus: As when a Guardian in Soccage dieth, the Wardſhip of the Infant 
ſhall ceaſe, and not go to his Executor; So if one give Land or Goods with hs 
Daughter or Kinſwoman in Marriage, and after they are divorced, now ſhe ſhul 
have all the Goods again that are not ſpent. So if one enter into Religion, and make 
his Executors, and after be arraigned, he ſhall have the Goods again that rema 

If the King grant an Office at will, and alſo Forty pounds Fee to bim for his bfe, 


, pre Off ais ale: In this caſe if he put him out of the Office, the Fee ſhall ceaſe. 


If a Rent be granted for a Way, ſtop the Way, and the Rent ſhall be 
ſtepped. | if 


, 


LE 3 4+ HSA 


» ww > * a, 7 


+ of 


* 4 oh. 


mea 7 A PPTARD. 


*' oO uERAA”D FAS aL 


— 
— 


C4. C ertainty and incerteinty. 


If en Anooiry be granted pro op/ilio, or pero ſer vitia impeadendd ; if the Counſel or 


the Service be withdrawn, the Anauity is determined 


—— — 


the party, if ſne without iſſue ; for the cauſe of favor is removed. ' 
I ove give a a wound the firſt of ad. and che King the ſecond of A 
to bim all Felonies and miſdemeanors, and the third day of Aday the party 

Fed of this drohe; by this Pardon the Felony is diſcharged, - But yet, Sablata wwe 
13 


ly 
Where one doch hold by Rent for Caſtle- guard, « the Caſtle fall, yet the 
Rent doth remain. And albeit the Religious Houſes be diffolved and wpprefſed, yet 
the mobey that is paid in lieu of Proxies by the Owners of thoſe Houſes remain, 
Ce.11.$1-48,49- 1.98. Ple.293. Dyer 13. Co. ſuper Lit.104 208 5 Ed.448. Dyer 76. 
9 Ed 4.20. p * 14» Dyer 2. Davis Ra. 1. 13 EA. 10. 14 H. 2. #1401. Davis 
Rep. 3. Co. 4. 88. 

— leaſeth White · acre to B, for life, B. doth make waſte ; A. doth grant the 
Reverſion to C. . doth attorn : A. cannot have an Action of Waſte, becauſe the 
Reverſion in reſpect of which it is given, is out of bim. So if there be Lord and Te- 
vant, and the Tenant alien in AMortmain, and then the Lord the © exgniory to a 
firanger, and the Tenant attorn ; in this caſe the Grantor not enter far the 
Ama ( albeit it be within the year,) becaule the deigmory in teſpeci of whuch 
the Eurry is given, is out of him, Perk. f. a0. 


of Certainty and Incertainty. 


(Oy ide his, cor effi ſetting down of things, and is Gidto be 
che mother of Repoſe ; and is oppoſed to Incertainty, (i when a thiog is to 
embiguouſly and doubctully ſet down, as one cannot tell how to take or n:;1derſtand 
$1 608 this is ſaid to be the mother of Contention. And this Certainty is of three 


1. To # common intent; and that is ſucient in a Bar io pleading , which doth 
defend the party and excuſe him; and this is ſufficient in Deeds 

3+ Toa certain intent in general; and this is required in all Counts, Declarations, 
Replication, and Pleadings of the Plaintiff, and Indictments to couvinee the De- 


_ 3+ To u certain intent in every particular : And this the Law doth eſtogether re- 

jet, for Nui Jabtilitas in jure reproþatar, & talis Certiende certieudinenm con- 

June, Cr. 121. Plawers, - | 
The Queſtions 


of Certaimy and Incertainty open Records; as Writs, 
Counts, Pleas, Replications, Verdicts, Offices CES Fines, Recoyeries, and — 
like : And Writings ; as Feofimems, Gifts, Grauts, Leaſes; Wills, and the like, and 
Tenures, Warranties, and other But in all. rheſe things this Rule is admitted ; 
1d , quod cermarredgi peteſt. And therefore: if.one_Jeaſe his Land in w. 
rendring Rens for every Acre twelve peace ; this is a go0d-Render enough, for this 
——— So if one hold his Land of his Lord, to ſheer all che Sheep de- 
palturing inthe Lords Manor, this is a good Tenyee, fot bene is i certainty in an un 
dertainty. F. 6. 7 Ed.3. S. Co, ſwper lit g. | 
A convenieqe Certaicry is teqquired in Weits, Declarations and Pleadings, and 
eſpecially.jin Write, more then is. in Writings: For if 6 Writ be aba ed far Incer- 
tainty, be cannot have a new Deed at his pleaſure, (v.11 25. Cg. 2. Dyer 8g. 
If the King grant by Patent Cognizans de Pleas, and Tay not mii, nabe goo, 
this 6 i ſeams void for Ingerinty, Br. Ne, 100, | 1 


Parden. 
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Nat. 


3. When not, 


dut may be 


holpen by A- 


verment or 
Election. 


In Writings. 


If an Action of Debt be brought'3gaiaſt Executors: and they ng have 
ay not 


fully adminiſtred, &c. and the Jury find they have enough in their hands, and 


do what value; this Verdict is void and. inſufficient 


7 


. 9 74.6. 


for Incertainty, 40 E4, 3. 13 


Wttings are ſometimes void ſor Incertainty in all, ſometimes in part only;and ſome 
times not; but the Incertainty may be holpen and made certain by Averment of other 


. 


means. And this 


is ſometimes in perſons, and ſometimes in things; 20 in 


Grant, in the perſon of the Grantor,or Grantee. In the thing granted, either in reſpect 
of the place where it is, che quantity or quality of the tung, or name hereby iti 
called; ſometimes in the eſtate, ſometimes in the time, ſometimes in the manner, 
As if 7 S. by the name of: ( without any Sir dame) do grant, or give, or take by 
this name; this is void by Incertainty: So if the party be named dy his Sir-name och 
without any Chriſtian name. So if a Grant be, To the Eharch-wardens of S. without 
any more; or, #9 God, ta Church, or Poor, or to three or four of a Pariſh, not nami 

them or to one of the ſons of 7. S. and he hath many ſons; or to him that the 
be the firſt ſon of J. S. and he hath then no ſon; or to the Monks of ſuch an Abbey; 
or to J. S. or J. D. in the disjunRive : All Grants made after this faſhion are you 


for Incertainty, Perk: ſect. 39. cc. Plew,6. Co 8 
See Deed. 


I! gran to one ſo much Wood in ſuch à place, as I can ſpare, or can be'ſpared, 
or if I have a Wood of an hundred acres, and. grant to one ten acres of it; and do noi 


1j J. Perk, ſeit. 5% 55, 56, 


4 


ſay whebe, or what part bf the Wood: Or if I have a Manor, and grant the tex 


- actes but of the Manor, but do not ſay where: Or if twenty Tenants hold of — 


the Rent of twelve pe te apeece, and I grant ten ſhillings to perceive/ Out. of 


Tenemente, or ten ſhillings parcel of the twenty ſhillings: Or if I grant a Coroch 


or Eſtoveis, and ſay not where, nor what in certain; or if I grant Land. and ſay not 
in what County nor Pariſh : In all theſe, and ſuch like caſes, the Grant will be void 
for Incertainty, Dyer 9128. H. l. 1269 Ed 4.11. Fipohes Ley 13. 

If] give a Horſe to J. O. being preſent, and ſay to him, I. S, rake this, and his name 
is J. B. this is god gift, nowichſtanding this miſtake and miſcalling, But ſo it bal 


not been; if L had delivered'ir to a ſtranger to the uſe, of. 7. S. when I meant J. Y. 
So if I ſay to J. : Here I give yon the Ring with the Ruby, ard deliver it with ay 
hand, and the Ring bear #/Diamond, and no Ruby ; this is a good ꝑiſt. And ſo had 


it been by word or writing, without the delivery of the ching it ſelf, if I give the Ri 
with the Ruby, and have nohe ſuch, but one with a Diamond. But I doubt this 
; | ; £1 8: 990 


Caſe. : 
If i grant to two men c hartilibuu, and do not ſay 


ſto their heirs: J And if The 


poſſeſſed of a Term of years and grant all the refidve uf my Term which ſhall be i 
come at my deach: In all theſe caſes it is yoid for Incertainty, Co.1.55. Kev. ich 
I bþ _ 5 2 20 


Play 20. Bro. 1745-1 21 1 14 


| Irisnorneceſſary-one ſhoold ſer down the Certainty ofu thing in pleading, whe 


either it is not poſſible ſo to do, or it is a _ out of his kHο]I dg, or unto which 


he iba ſtranger that doth plead it, or of w 
no certainty,” Plow 128 C489. *. 


4 e . 0 
in common preſumption die can har 


Ife Flos be leviedto- 128. che on of . q. and be heve tho ſom of that name j thi 


be holyen by Avermeht, and is goed enough. 
175 the Kivg by his Letters: — fo — 


all the Manors ond Adv om 


that did belong to the Hrtory of H. or all the Manors and Advowſons that were 15, 


which wert nttaint, &c. Theſe be good Grants, alchough it be nor ſet down in what 


County it ne, 32 H. 6 2 ,. | | 
If the Duke of Buckingham by that name be Gru 


this is good and cerrain'enoupgh, without any Chriſtian or Sirname, Per felt. 36. 
- -IfthEhame of the Faiher be I.. and the name of the Son 7. S. alſo — 
them grant by the name ot I. S. without ary addiriory or Gftinction, is 


Dt 375 


ntor or Granes in 1 Grant, 


one of 


# 


„Ifen bbot had granted bythe name of his Foundation, this had been good 
1 * — be to the Biſhop of zyorrofter, withour any more, this is 
is 45 « 


good non 


1 


12 


24 
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(CHAP,4. 2. 2 hanc ery, 


If one grant to the firſt ſon of 7 S. without any more addition, and 7. S. have two 
ſons, this is good enough, Perk.ſeft.y 4. ; : 

If an Eltate be granted to J. S. the Remainder to him that ſhall come the next 
morning to Pauls: If? S. the Grantee do live til then, and one do come there that 
is capable, this is a good Remainder,and certain enough. So if the Remainder hath 
been limited to him that 7. S. ſhall name within three days, if he do name, this is made 
certain, Perk ſect. 36. | 

If a Leaſe be made to a husband and Wife for One and twenty years, the Re- 
mainder to the Survivor of them for One and tweaty years: Or a Gift in Tail be 
made to the Husband and Wife, and the Heirs of the Survivor of them ; this is good 
enough, Co. 10. 51. | 

If one grant bis Manors of A. and B. and ſay not in what County or Pariſh ; or 
leaſe all his Land in the Pariſh of eF. and ſay not in what County; or leaſe or grant 
all his Land deſcended to him from his Father, with more; or grant another a Robe, 
or a Rent of Twenty ſhillings, or one of his Horſes in his Stable (having many there) 
or Twenty Loads of Aſh,or of Oak in ſuch a Wood; theſe Grants are good enough, 
and may be wade certain by Election. So if one grant to another ſo many Trees 
in his Wood as 7.S. ſhall ſay may be ſpared, Ca 9. 47. Plow, 191. Co. 2. 37. 
Dyer 91. 

"If I make a Leaſe to another for ſo many years as 7. S. ſhall name, this is good, 
after he hath named, So if I make a Leaſe to begin after the Surrender, Forfeiture 
or other determination of a former Leaſe, this is certain enough. So if I make a 
Feoffment to one of Two acres of Land, Habendum the one for life, the other in tail, 
this is good enough, Plow.6. Cv. 6. 36. 8.56. Co.2.37: 

If one bind himſelf in an Obligation to pay me all ſuch money as his Brother 
oweth me; this is certain enough, for that by Reference and Averment it may be 
made certain, Morgan verſ. Fohnſow, B. R. P. 39 Eliz. See Deed, 


CHAP. XLII, 


Of the Chancery. 


Onſcience or Equity (as our Law takes it) is ſaid to be 
Tacitum animi infallibileque facti _ judieium, à com- 
muni Puſtit ia formula quam Deus inſculpſit omnibus homini- 
bus produttum, per quod accuſatur res mala, & defenditur 
bona. And this being a ded and aſſiſted by the Laws of God, 
Nature, Nations, Reaſon, and our Country, is the Rule by 
which they go and proceed in their Courts of Equity, to 
|  allay, qualifie, and temper the rigor, ſeverity and ſharpneſs 
of the Common Lau in ſome ſpecial caſes: Wherein, if it be ſtrictly obſerved, it will 
fall out to be ſummum jus, and conſequently ſumma injuria. 

In cheſe caſes there are Courts of Equity appointed; and among theſe eſpeci- 
ally the Chancery, which is the chief Court, weſt. Symb. lib. 2. Do. & St. 
in toto. 

The Chancery is defined to be, A Court of Equity or Conſcience, moderating 
the rigor of other Courts that are more ſtrictly bound to the Letter of the Law, 
3 Ed. 4.15. 19 Ed. 4.2. In this Court the Lord Chancellor or Lord Keeper was, 
now the Commiſſioners of the Great Seal are chief Judges: And herein they, 

| Ce an 


Se8. 1. 
Conſcience or 
Equi, what 
— 


gell. 2. 
Chancery, what 
it is. 


( hancery. > Cuae.q2, 


Se. 3. 
Of the power 
of this Court 
in the general. 


and in their abſence, the Maſter of the Rolls, do make Orders and Decrees, 
And under theſe there are many other Officers belonging to this Court; as the 
twelve Mafters in ordinary, which are Aſſiſtants, the ſix Clerks, Examiners , 
Serjeant at Arms, and others: Theſe Commiſſioners keep the Great Seal 
and ſeal all Writs and Patents, Plomden, fol. 213. ('rompton , Furiſdiftion of 
Comrts. 

This Court is ſaid to have a twofold power. Ordinary, as in caſes of Tray 
Endowment of a woman, Scire facias, to repeal Patents, and the like ; and herein the 
Court is limited and confined to the Rules of the Common-Law, Cary Rep.50.71, 
And Extraordinary and unlimited, which is in caſes of Equity, wherein relief is to be 
had by a Suit here in a way of Bill and Anſwer : And it is by the power of this Court, 
that Commiſſions of Charitable Uſes, Bankrupts, and Sewers are iſſued forth: Alf 
here in ſome ſpecial caſes, a Swperſedeas or Swbpexa, or Privilege is granted to dif. 
charge a man out of Prifon : A Subpœna may be had to force Witneſſes to appexr 


in other Courts, that have no power to call them in to teſtifie their knowledg; as in 


London, when the man lives within its Juriſdiction, Car. Rep. 37.43 44. So here ſome 
times, and in ſome caſes, Commiſſions have been granted to examine Waſtes; To 
prove a Child legitimate; To ſet out meet ways for paſſages ; To prove Cuſtoms, 
To examine Witneſſes in perpet nam rei memoriam, Tot. in toto: Car. Rep. in 
toto. 
By way of Bill and Anſwer it will give relief in many caſes againſt, beſides, and be. 
yon&the Rules of the Common. Law, in ſuch like caſes as theſe : As to enforce others 


to contribute to a Charge by the Common-Law put upon one alone, to the which 


others ought in Equity to contribute a part, Tot. 41. To relieve one againſt a man 
that hath falſified and broken his Truft with him. To relieve one againſt a man that 
holds him to extremity, upon an Engagement: As when the Engagement is ur 
reaſonable, diſhoneſt, impoſſible, diſcharged, voluntary, and without any conſiders 
tion; gotten by practice, fraud or force, or the like. To relieve one againſt the ex 
tremity of a Forfeiture, Tot. 26, 27. To enforce the performance of an Agreement, 
to which by Law a man cannot be compelled, Tot. 4 69. To have the Tuition of 4 
Child that doth belong to him, Car-Rep.96,97. To force an Enrolment of a Deed, 
if need be, Car. Rep. 97. To recover a liberty of common Fiſhing, or the like; au 
upon every Interruption, and an Affida vit thereof, an Attachment may be had, C. 
Rep.104, To reſtrain other Courts that take upon them a greater Juriſdiction then 
they have, and to remove the Suit into this Court, which may be by a Certioror, 
(ar. Rep. 60. 56. 48. 65, 68. 73. 74. 82.84-85.89 90.92.95. 96.97 99. 102. 109.3. 
To ſtay the proceedings of other Courts, when they are unjuſt, Car. Rep. 73. Je 
enforce obedience to the Decrees of the Provincial Councils, Court of Requeſts, ani 
ſome other Courts, when by contumacie they are diſobeyed. To reduce the generil 
Cuſtoms of a Manor to a certainty between the Lord and Tenants, or the Tenaub 
themſelves, Car.Rep.21. To recover and ſettle Land or Money given to charitable g 
pious uſes, and miſ-imployed, Tot. 27,28. To force a man to give bis wife Alimony, 
(.) Maintenance, Tot. 93, 94: To force Creditors to take a reaſonable Compoſitia 
of their Debtor, he being diſabled, Tot. 47. To aſcertain and ſtint Common, Tut 
37. To aſcertain and ſet out a way, Tot. 23. To aſcertain, to diſtinguiſni a mans 

when it is compounded and confounded with another mans, Car. Rep. 16. eſpec 
when it is to pay Debts, or the like, 14 Pac So when Free- land or Copihold - ad 


. are confounded, it will diſtinguiſh; or if it be loſt, give a recompence for it, Pic bu. 


Caſe, 5 Car. To aſcertain the Fines of Copiholders, Tot. 49. To force an Action io 
be tryed in any County, Tot. 1. To force Executors or others that have money i 
their bands, there to lie long to pive ſecurity or intereſt for it, Tot. 6. To examine 
the Probate of a Will, eſpecially if the Will concern Land, Tot. 139. To recover 


| Legacie, or force the performance of a Will, Tot. 24. To recover Tythes in Kind, ct 


money for it in ſome caſes, Tor.68.184 185. To recover ones Land, Debt or Duty, 
although he have loſt Conveyance or Writing, by which he ſhould make his Title to 
it, or otherwiſe be without remedy at Law for it, Tot. 8 1. 6. To force a man that h 

taken money for Land aſſured by defeRive Conveyance, to make theſame perfect = 


good, Tot 1 4.3.42. 
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force a Tenant to attorn to perfect an Aſſurance. To force a man to prove pay- 
no of money, agreed and acknowledged to be given ppon a Sale of Land, Tor, 15. 
Dyer 59. And in theſe and ſuch like caſes this Court doth always, or for the moſt 

t give relief. 7 ü | 

Alſo in ſome other ſpecial caſes this Court doth exerciſe a power : As to prevent 
a Diſinheritance of an Heir, or reſtore it, Tot. 42.8 1. Avoid an Extinguiſhment or 
Suſpenſion of Rent or Common, Cromp. Jur. 49, 50. Tot. 42.1 88.137, Prevent an 
Occupancie, Hunt: Caſe, 17 er Tot. 187. Avoid the Bar of an Action, by the Sta- 
tute of 21 fac. of Limitation, To#.53.179, Order an Executor to pay a Debt out of 
courſe, Tot. 5 3. Make Incloſures of Land and Grounds that are common: Give re- 
lief againſt the turning of a Water-courſe from a Mill, ſo as there be any ſpecial cir- 
cumſtance in the caſe, otherwiſe it is very ſhie and tender of making Orders in them. 
But if the ſubſtance of the Suit by Bill and Anſwer, be to overthrow an Act of Par- 
lament made for publique peace and repoſe ; or to overthrow a fundamental point 
of the Common-Law ; or to overthrow and take from other Courts their peculiar 
Juriſdiction, or the like: In ſuch caſes regularly this Court doth not give relief, 
Tor. 47. Cromp Pur. 45. So likewiſe if it be ſuch a caſe as wherein the Plaintiff hath his 
remedy at Common-Law for the very ſame thing, he ſhall not be relieved here. But 
if one promiſe to aſſure me Land for twenty pounds, I may either ſue at Law for 
damages, or here for the Land it ſelf So for a Nuſance, where the Law gives me 


damages, I may ſue here to have the Nuſance removed, or the thing it ſelf reſtored,” 


21 H 7.41. Cary's Caſe,20.53.11, And yet there may be ſome ſpecial circumſtances 
in the Caſe which may make the Court retain it, Gary's Rep. 71. If the Suit be 
grounded on a Will Nuncupative, Leaſe-parol, or long Leaſe, to avoid Wardſhip, 
or to eſtabliſh Perpetuities, or to defeat Purchaſers, or for Brokage or Rewards to 
make Marriages, or for Bargain at Play or Wagers, for Bargains for Offices againſt 
the Statute of 2 E4.6. or upon Contracts for Uſury or Simony ; or if it be for Land 
not worth Forty ſhillingsa year, or for any thing elſe under the value of Ten pounds: 
theſe are regularly diſallowed here: And ſometimes upon notice taken hereof by 
the Court, upon Motion or upon Affidavit only, before the Cauſe comes to — 
it is diſmiſſed : But if not, when it comes to hearing it is diſmiſſed, Cary's Rep. 7, 8. 


27: 24. 76. Yet circumſtances may make theſe retainable ; as if the Suit for ſo ſmall. 


a matter be for the Poor of a Patiſh, or the like, Cary's Rep. 103. 

And in theſe caſes the matter being heard upon the Bill and Anſwer, and the proofs 
of Witneſſes, the Judges are (without any regard to form or miſpleading, ſo as the 
truth viz & modi may be diſcovered ) to ſentence it according to Equity and Con- 
ſcience. But we ſhall deſcend to particular illuſtrations hereof, 

All perſons able in Law to ſue or be ſued, may ſue, or be ſued here: And for this 
ſee Chap.3. 

Relief may be, and is often given againſt, or for an Infant in this Court. As touch- 
ing which matter theſe things are to be known Firſt, as to Suits againſt an Infant, 

1. An Infant was compelled to anſwer to a Bill in this Court, Hayes Caſe H.3 7ac. 
and Aores Caſe; 11 Car. Tet. 1c8,109,95,97. And being but twelve years old, was 
bound by a Decree here, 37 Eliz. Wadhams Caſe; and upon a Review decreed again, 
Cromwels Caſe, M.) Car. Tor. 70. And was committed to the Fleet for diſobeying 
a Decree, 12 Eliz. Tot. 108. 139. 

2. The Court may alſo, if it pleaſeth, appoint an Infant defendant a Guardian to 
defend his Suit, Cary's Rep. 38. 

3. A Copihold was ſurrendred to the uſe of an Infant, to the Infant, to pay an 
Annuity to another at his full age, which he refuſed : It was decreed he ſhould pay it 


and the arrears thereof, Sawyer: Caſe, 9 Flic. Tot.107, 


4: Teung purchaſed Lands in the name of Maſon, in truſt for himſelf and his heirs, 
and dies, not declaring any determination of this Truſt, procures Maſon to convey it 
to him, being of Kin: he conveys it to Infants ; C. ſues here as next heir, and the 
Court agrees, that if the benefit of the Truſt did belong to { that it ſhall be decreed 
” him during the Minority, and then that the Infants ſhall convey it, Cary's 

p.30. 5 


gell. 4. 

By and againſt 
what perſons, 
and in what 
Caſcs relief 
may be had in 
Equity, or not. 
I, In reſpe& of 
the perſons for 
or againſt 
hoc it is to 
be had, 

nfant. 
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5. A mother conveyed her Leaſe to her ſon in ttuſt, and after the ſon conveyed it 
to his children Infants; and it was decreed againſt the father and children, becauſe 
done without any conſideration, Tothill 98. 

6. The Lord Morley, between the date and ſealing of the Conveyance of Land 
ſold, paſſed it to an Infant; and it was decreed againſt the Infant and him both, 
36 Elix. Lady Ruſſel: Caſe, Cary 30. 81. 

The Father being Tenant in Tail, ſels his intailed Land, and leaves as much Free 
land to deſcend to an Infant ; the Court ordered, when he comes of age, to pay the 
money given for the Land, according to his Fathers Will, or elſe that the Purchaſot 
ſhall have the Free-land, Tethil 184. f 

8. It ſeems he may be here compelled to give a Diſcharge of money due to, and 
received by him, Rayners Caſe, 13 Car. Tethill 10g. 

g. One made an Infant Exęcutor, to prevent the payment of his Debts; and he 
was ordered by the Court to pay them notwithſtanding, A. ꝙ Fac. T erhiiH 108, 

Agreement. 10. An Infant in ſome ſpecial caſes may here be concluded by his Agreement; 
But regularly, if an Infant be twenty years of age, and make a Contract never ſo mach 
to his advantage, the Court will not conclude him; nor will the Court decree againſt 
him by his conſent, or the conſent of his Parents, but in ſome ſpecial caſes upon the 
merit of the Cauſe, M. 8 Car. in Chancery, Tothill 109. 95+ As a father was abou 
to convey ſome of his Land to his younger ſon, and his eldeſt ſon promiſed to give 
the younger ſon an hundred pounds to forbear it; in this caſe the eldeſt fon being an 
Infant, was ordered to ſtand to it. See Stiles Caſe, 2 Car. Tothill 95. | 

11, A Surrender was made of a Copihold by an Infarfy to the uſe of 7. S. for 
money paid, and no help could be had here, Hugbs Caſe: Tothil 1 80. + 

12. If I take Bonds for my money in my childrens name that are Infants, I may 
releaſe the Debts, and this Court will allow it, and forbid any Suit upon them, 
Simonds Caſe, Tothill 26. 

For an Infant. Secondly, As to Suits by or for an Infant. 1. He ſhall have the ſame Relief upon 
a Breach of Truſt, Fraud, or the like, in this Court, as another man may have, not. 
withſtanding his Minority, Tothill 108, 2. He may ſue by himſelf, or by his Pro- 
chein- Amy or Guardian, as the Court will give leave and order, Foods Caſe, Hil.2; 
Car. Totbill g. 

Hut band and Relief may be, and is often given here againſt, or for a woman that hath a husband: 

Wife, woman- as touching which theſe things are to be known. Firſt, as to Suits againſt her, 

* 1. She ſhall be compelled to anſwer with, or without her husband. Batſam Caſe, 

— 14 (ar. Mores Cale, 11 Car. and M. 5 Car. Palmers Caſe, Caryes Rep 100. 101, 

Anſwer, Tothill 95, 96. eſpecially if he be out of the Land, Tothill 97.140. And ſhe will be 

Decree, Com- bound by the Decree of this Court, weft deans Caſe, Tothill 93. and may be com- 

mitment. mitted till ſhe do obey it, Stywards Caſe, Tothill 92: Weſt-deans Caſe, Tothil 93. 

2. The husband fold Lands and Debts which were due to the wife before cover- 
ture, and took Wares for it; he dyed, ſhe ſurvived, and he releaſed the Debts; it 
was ordered againſt her, Tothill gi. 

3. The husband and wife were ordered to levy a Fine, and perfect Aſſurances, 
Tohill,93.:6. The husband was ordered to give ſecurity, that che wife ſhould releaſe 
her right to Land, Tothill z. 

4. An Agreement in ſome caſes will here be ordered to conclude her, Stiles Caſe, 
Hil. 2 Car. Tothill 97. 95. where the merit of the cauſe requireth it. As if a man 
have two Tenements of his wives Land, and they agree with the Tenant, That if he 
will ſarrender one, he ſhall have three lives in the other; and he doth fo, and the huſ. 
band die; the wife was ordered to make it good, Ireland: Caſe, 37 Eliz. Tothill 91, 
But regularly it is otherwiſe: And therefore where ſhe hath Land with other Co- heirs, 
and ſhe with che conſent of her husband agree to take One thouſand pounds to re- 
leaſe her right ; the Judges did certifie, ſhe was not to be concluded, Trin. 7 Par. 
Dockwrays Caſe, Tothill 98. Yet, 10 Pac. Randals Caſe was, That a ſingle woman 
did agree, and after her marriage ſubſcribed her name with her husband to a latter 
Agreement, and was concluded by this latter by the Courts Order, Tothill 96. But 


in Slaters Caſe, 37 Elis. Tothill 92, ſhe and her husband did article to forgo her 
Jointure 


— ww ev” 


Cray 42. (hancery, 


197 


Jointure for other recompence ; and a Decree was made thereupon (but withour her 
conſent) in her husbands life-time ; and after bis death the Court would not bind her 
to this Agreement, Tathill 92. ; 

5. A Leaſe of Land was made to friends to her uſe, to begin after her husbands, 
and they two levy a Fine of the Lands ; this will bar them in Equity, Trin. 15 Car. 
Liſters Caſe, Tothiff $4.9: A. made over his Leaſe for years to che ule of C. his wife; 
after he and his wife ſold the Land, and levied a Fine of it to D. I he Court ordered, 
that the Purchaſor ſhould enjoy the Land againſt the wife after her husbands death, 
2 Car. One was ſeiſed of Land to the uſe of a Fewe-/o/e, who after took 'a husband, 
and the husband ſold the Land; the wife had the money, and fhe and her husband 
deſired the Feoſſee in truſt to convey it, and he doth fo : Yer it ſeems this Court will 
not bar her of the Land after her husbands death. The Court ordered the husband 
and wife to levy a Fine of mortgaged Lands ſetled in her, Lord Griffus Caſe, 4 Car. 
To bring in Eviderces, Kings- College Caſe, 4 Elis. Forbid her to make Waſte, 
Tethill 92. 10. One did convey Land to the husband in truſt, and he took the 
profit, and left it with his wife, and ſhe marry again : They two were ſued here, 
and yet neither as Executor nor Adminiftrator to a firſt husband, Ark/ands Cale. 
Tothill 106. | 

As to Suits by and for her, 


1. In ſome caſes ſhe may ſue her husband, as for Alimony and Maintenance, where Aue. 


they be parted : But ordinarily in other caſes ſhe may not ſue her husband, nor her 
husband ſue her, Simpſons Cale, Tot.94.97. 

2. She hath been allowed to ſue, without her husband, and without his privicy, 
eſpecially he being beyond the Sea, Tot. 95. 94: 97. The woman and her husband 
agreeing to part upon difference, and he giving her a ſum of money for her livelihood, 
which was put into a friends hand for her; ſhe was allowed to ſue alone for this wath- 
out her husband, Cary's Rep. 87. — 

3. She was admitted to ſue here for a Duty releaſed by her husband gone beyond 
Sea, Farewels Caſe, 32 Eliz. and Bakers Caſe, 5 (ar. Tot.95. As for her Jewels, 13. 
Earl of Derby Caſe, Tot. 96: And yet ſhehaving goods ſhe pretended to be her 
Paraphonalia, the husband deviſed them, and it was here allowed to be good, and 
ſhe remedileſs, Daverports Cale, 5 (ar. Tot. 79. 

4. If a woman had goods at the marriage, and the husband doth uſe and diſpoſe 
them all his life-time, and then giveth them away, or make an Executor; this Court 
it ſeems will give her no relief, albeit he leave never ſo great an eftate beſides ; unleſs 
they be goods ſet apart and preſerved for her livelyhood, by ſome agreement, or the 
hke. Tothil. 55. 

5- A woman divorced from her husband Cauſa frigiditatis, ſued here for her por- 
tion her father being alive, and recovered it, Barrows caſe Tot. 81. 

6. "The wife being parted from the husbaad, and having an eſtate to her ſelf , was 
allowed by the Court to deviſe it by her will, 4: 15: Car: Tot 97. Georges caſe. 


7. If a feme ſole, being poſſefled of a term, grantetd it over, or a term be granted dered between 
by another to her own uſe, and then ſhe taketh a husband, and dyeth ; in this caſe the husband and 
Court ruled it to go to the Executor or Adminiſtrator of the wife, and not to the Vife. 


ſurviving husband. Paſch: 32 Eliz: Withnams caſe in Chancery, Ceo: upon Lite: 351. 
Where the caſe was, A being poſſeſſed of a term, granted upon a marriage to be had 
between him and K S, to 7. & her brother, to ber uſe; and after marriage A dyeth ; 
and ſhe marrieth again, andthen ſhe dyed ; ?. I the brother took out Adminiſtration 
of her goods, and got the Leaſe, and the ſecond husband ſued him in this Court for 
the Leaſe, but the Court would not relieve him, #ithnaws ver. i aterhouſe, | 
8. A. being poſſeſſed of a Leaſe for years, granted it to B. and C. to the uſe of 4. 


and his wife; and after A. granted away all his Intereſt to a ſtranger, and the Court 


would not order it againſt the wife, Dyer 369. (romp. ur. 65. | 

9 A. conveyed her Leaſe for —. — A — the uſe of her daughters 
and children lineally: A. had a daughter by one husband, who had iſſue, and it dyed, 
andthe lun band alſo; then ſhe marries again; then the Leſſees in truſt convey the 
Leaſe to the mother and her ſecond husband, and diſcharges the truft ; ſhe gives it to 
her 


Truſt barred. 
Fine, 


For 2 woman; 


Deviſe by her 
H band. 


Deviſe by ber 


Truſt how or- 


( hancery. | ur. 42 


Executors. 


For them, 


Agunſt them. 


her husband, and the heir ſued for it: It was ordered, that the husband, and not the 
heir ſhould have it, B ackerviles Caſe, Tots 95. 

10. A widow being about to marry, to prevent her husbands diſpoſal of the Land 
conveys it to friends in truſt, who with the husband do fell it for valuable conſiderati. 
on, and ſhe ſued here: Decreed that the Purchaſor ſhould reconvey it to her, but 
ſhould firſt deduct all his disburſments, Fit tjames Caſe, Tor. 43. 

A fingle woman, widow or maid, may ſue and be ſued here as another body; 
wherein take theſe Caſes. 

1. A widow of a Tenant in capite ſued here for her Dower,and had a Commiſſion 
to ſet it out, Mid Caſe, 25 Eliz. Tot. 82. | 

2. But no woman ſhall recover Dower of a Truft here, A. 2 Car. Kemps Cale, 
Tor. 99. p ' 73; 

3. When ſhe cannot tell who is Tenant to the Land, ſhe may ſue, albeic her Writ 
of Dower lieth at Law to diſcover the Tenant, to know againſt whom to bring her 
Action, Tot. go. | 

4. A. convey Land to B. and his heirs, to the uſe of him and his heirs in truſt, for 
C. and his heirs, (B. having then a wife) B. die, and his wife ſued for Dower of the 
Land: C. ſued againſt her for relief here, but it was denied; yet the wife of . ſnould 
not have had Dowerin this caſe, for a woman ſhall have no Dower of a Truſt, Hern 
Caſe, Tot. 99. So A. delivers B. Five hundred pounds to put to uſe for him, and 
B. doth buy Land with it, and makes 4. believe it is for him and in his name, but it 
was in his own name: A. it ſeems ſatisfied herewith, B. dieth, and his wife ſueth to 
be endowed of the Land; and the Court could give A. no relief againſt this Suit, 
Trin 6 Car. In the Court of Requeſts, if a woman-Execucrix ſubject to a Deves 
favit, marry a husband, if he have not to ſatisfie, he ſhall be impriſoned by order 
here, Cary Rep.24. A Copiholder, it ſeems, may not be ſued for the Land without 


the Lord, Cary's Rep.57. 
An heir 110 here in ſome caſes ſhall ſue and be ſued further then the Law bindeth 


him; as in theſe caſes. | 

1. An heir of an Eſtate in Tail having Lands in Fee deſcended from the Anceſtor, 
in lieu thereof is bound by Decree to repay the Purchaſe-money, or let the Purchaſor 
have the Free- land, Pierces Caſe, 8 ac. Tot. 1 84. The mother and ſon bought tailel 
Land of Hearl, Anceſtor to the Plaintiff; ſome of the money due on a Bond which 
is loſt: The Court thought fit to charge the mother and the ſon, becauſe of the Land 
in their poſſeſſion, Hil. 1 Fac. Cary s Rep. 25. 

2. A dumb man was ordered to anſwer here, 14 Car. Tot.40. And yet 22 liz, 
a man both ſenſleſs and dumb, was ordered not to anſwer, Tot. 92. It is then to be 
ordered according to his capacity. | . 

3. The father ſold his intailed Land, and ſuffered a Recovery, but had little 
for them; it ſeems the Heir may compel the Purchaſor here to give the worth, 
Tot. 82. 

4. The father articuled for Land, the ſon no party, but conſented to it, and it 
was agreed againſt him, Poo/s Caſe, Trin. 4 ac. Tot. 6g. 

5: A Deed not enrolled was decreed againſt the Heir of the Land, Tot. 5 J. 

6. The father conceiving his Land to be Freehold, gave part of it to a younger ſon, 
and it fell out there was an old ſleeping Deed of Intail; and yet it was ordered the 
younger ſon ſhould have it, Pountneys Caſe, Tot. 54. 

Executors may charge or be charged in Equity further than the Law doth charge: 
wherein firſt as to Suits or Acts by them, take theſe things. 

1. Here they may ſue one another, Tot. 8. 

2+ One of them may ſue an Executor of an Executor, if he have gotten the Eſlate 


into his hands, Rrereton: Caſe, 6 Jac. Tot. 871 


3. Two Executors be, one doth diſagree ; the a& ofthe other ſhall bind in Equity, 


as it doth in Law, Bacons Caſe, Tet. 8). 
Secondly, as to Suits againſt them, take theſe things. 
1. One Executor alone without the reſt may be ſued here; but he ſhall be charged 


for no more then he hath, Harbuge Caſe, 35 Eliz,To.86, * 
2. 


eth 
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_ cial cauſe beſhewed ; as that he is decayed in his Eſtate, or hath broken the Truſt 


5  AUfecorTruft was, and ſtill is, either of Land, or of Goods; an both theſe are Sed. 6. 
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2: An Executor ſhall be bound by a Decree againſt the Teſtator, Hl, 5 Car. Decree, 
3. He muſt pay Coſts adjudged here againſt the Teſtator, if he have Aſſets. Coſts. 
4. He ſhall not be charged here for a Treſpaſs done by the Teſtator, Hollands Treſpeſs: 


Caſe, Tot. 87. ; 3 
5. Nor may he be compelled here to give Bond to perform the Will, without ſpe- 


already in ſome particular, or the like, Browns Caſe, 37 Eliz. Tor.$6. 
6, He may here be ordered to pay a Debt by Word, before a Debt due by Speci- 


alty, Tot. 5 3. 
One Jointenant, or Tenant in common, may here have relief againſt another. See Tenants in 
infra. Common. 


The father may have relief againſt his own ſon, in caſe of breach of Truſt for a Juntenants. 
Leaſe, Paſch. 1597. Domers Caſe. The Caſes wherein relief is to be had in this 


C ourt, follow. 


*:ither expreſs or implied. Upon a Truſt 

A Uſe or Truſt of Land, was a Truſt repoſed in another, that he ſhould ſuffer him 4 
that did truſt, to take the profit of it, and he that was truſted was to diſpoſe the Land ; 
according to the direction of him that truſted him. As when a Feoffmene was made 
to 7. & and his heirs, to the uſe of *. . and his heirs ; heretofore J. S. had the eſtate 
and property of the Land, but .. S. had, or was to have the profits in honeſty and 
equity. So if one had agreed with *. S. for a piece of Land for twenty pounds paid, 
and had no aſſurance ; yet the equity of the Land was in the Contractor. 

The uſe of Goods is, when one man hath them in truſt for another. The uſe of 
Goods or Lands expreſſed is, when the Truſt or Uſe is expreſſed between the parties, 
upon the making of the Eſtate implied, when it is not declared upon the Agreement, 
but left to the conſtruction of Law : As if I bargain and ſell my Land, levy a Fine, 
make a Feoffment, or ſuffer a Recovery of my Land without money, and no Uſe 
expreſſed, this in Law is to my own uſe ; but if it be for money, it ſhall be to the uſe 
of the Bargainee, Conuſee, Recoverer or Feoffee : oy if it be without conſideration, 
that I conveyed my Land by Feoffment to 7. S, to have and to hold to him and his 
heirs, to the uſe of his heirs z in this caſe 7. &“ and his heirs bath the Uſe in Law, 

Co. 1.121; ſuper Lit. 27 1,372. D.&-St.9;. Co. 2.58. 9.11. Dyer 18,146. 

A Uſe at the Common-Law, before the Statute was made, was, and where that The nature of 
Statute doth not take place, is nothing but a meer Confidence and Truft collateral it. | 
to, and diſtinct from the Land annexed ir: privity of Eſtate,and to the Perſon touchin 
the Land to this purpoſe, that Ceſtuy que uſe ſhould take the profit of the Land, a 
the Feoffee or Ter-tenan that was truſted ſhould make Eſtates and otherwiſe diſpoſe 
of the Land, as the Ceſtay que uſe in his life or at his death by his laſt Will and Te- 
ſtament ſhould direct and appoint: And if he made no diſpoſition, then that it ſhould 
go to the Heir, So that the Feoffee had the Freehold, or the ſole property of the 
thing in him, and Ceſt#y que uſe had neither jus in re, nor jus ad rem; ( for if he, 
againſt the will of the Feoffee, had entred into the Land, be had been a Treſpaſſer) 
but a bare confidence or truſt, for which the Ceſtuy que uſe had no remedy but in 
Chancery upon breach of the cruſt, and there to have the Feoffee impriſoned until 
he perform the truſt according to the Order of the Court. And theſe Uſes to ſome 
purpoſes were reputed in Law as Chattels, and therefore were deviſable by Will ; 
and to ſome purpoſe, as Hereditaments, and a kind of Inheritance, of which there 
was a poſſeſſio fratris, cc. And to ſome purpoſes neither Chattels nor Hereditaments, 
for they were not eſteemed Aſſets inthe Heir or Executor; ; | 

And toevery of theſe Uſes there were two inſeparable incidents : Confidence in Incidents of 
the Perſon, and Privity in the Eſtate, expreſſed by rhe parties, or implied by the ir. 

Law. And when either of theſe failed, the Uſe was either gone for ever, or ſuſpended 
for a time at the leaſt, And therefore if the Feoffee to Uſe upon good conſideration 
had enfeoffed another of the Land that had notice of the Uſe, the Uſe had been 

for ever; becauſe howſoever here was a Privity of Eſtate, yet here was no 


inthe Perſon, But if the Feoffment had been without Conſideration to ſuch a one; 
in 
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in this caſe the Uſe had remained ſtill, becauſe the Law did imply a notice. 80 
alſo it ſeems the Law was, when it was made in conſideration of Marriage only. 

And if a Diſſeiſor, Abator, or Intrudor had come to the poſſeſſion of the Land 
whereof the Uſe was, albeit he had notice of the Uſe, yet the Uſe was ſuſpended 
during their poſſeſſion, and they ſhould not have been ſeiſed ro Uſe as the Feoffee 
was; for they come not to the Land in the per, but in the poſt, And if a Lord by 
Eſchear, Lord of a Vilain, ot one that had entred for Mortmain, or that had re- 
covered in a Ceſſavit, & c. had come to ſuch Land, and had notice of the Uſe, the 
Uſe had been gone for ever; for theſe came to the Land in the poſt, and above the 
Uſe : And the Tenant in Dower and by the Courteſie ſhould not be ſeiſed ro Utes in 
being ; for all theſe wanted Privity of Eſtate. And if there had been Tenant for life, 
the Remainder in Fee to the uſe of another, and the Tenant for life had made a 
Feoffment in Fee to one that had notice of the Uſes, this ſecond Feoffee ſhould not 
have ſtood ſeiſed to the firſt Uſes. So if the Husband had made a Feoffment in Fee of 
the Land of his Wife upon Conſideration, and without any Uſe expreſſed ; the Wiſe 
ſhould not have had a rS»bpzna, becauſe the Feoffee was not in Privity of Eftate 
of the Wife. And if Ceſt#y que »ſe for life or in tail, the Remainder in Tail, with 
divers Remainders over in Uſe, had made a Feoffment to one that had Notice, he 
ſhould not have been ſeiſed to the firſt Uſes, cauſa que ſupra. 7 

But to open this a little further, we are to know, | hat by the Statute of 27 H.8. 10. 
the Uſe or Truſt, and the Poſſeſſion of Lands for the moſt part, are now at this day 
united: And in all ſuch caſes where they are united, and the Uſe executed by that 
Statute, the Chancery doth not meddle, but ſend men to Law. And ſuch is this, 
where one ſeiſed of Land in Fee, doth convey it to the uſe of one and his heirs, or 
heirs of his body, or for life, or to the uſe of one of his Executors and Adminiſtrators 
for years. 

But there are ſome Uſes and Truſts ſtill that are not executed by the Statute ; and 
theſe remain as they were before, and are in the conuſance and order of the Chancery: 
As where Lands are conveyed without Conſideration in Fee - ſimple, after this manner; 
That the Feoffee and his Heirs ſhall take the profits, and deliver them to the Feoffor 
and his Heirs ; or that the Feoffee ſhall account and give the profits to the Feoffor ; 
or that the Feoffee ſhall convey the Land to the Feoffor or to his Heir at his age of 
twenty one years: Or where it is conveyed to 7. S. and his Heirs, on confidence that 
7- S. ſhall alien it to whom the Feoffor, or to whom . S. ſhall appoint, or the like: 
Or where the Lands be conveyed to certain Uſes expreſſed, aud there to other ſecret 
Uſes agreed upon between the parties: So where Land is conveyed without Com- 
ſideration to one and his Heirs, without expreſſing any Uſe or Intent; this is to the 
uſe of the Feoffor, who may diſpoſe of it as he pleaſeth. But if it be to any intent 
certain, as to take back an Eſtate with Remainders to others, &c. here he cannot 
change it. | 

Where Leaſes for years in being before, are granted over in uſe or in truſt : Asa 
Leſſee for years of Land grants it over to A. and B. and their Aſſigns, to the uſe of 
the Grantor and his Wife, for the term of their two lives; Or if one be ſeiſed of 
Land in Fee, and he bargain or ſell it, or make a Leaſe of it to another in truſt, and 
for the benefit of a third perſon : Theſe and ſuch like Uſes and Truſts are not within, 
nor executed by the Statute, but they remain as they were before the Statute, For 
all the State is in the party truſted ; and the Grantor, or he to whoſe uſe the Grant 
is, hath nothing but a Uſe, for which he hath his remedy only in Chancery, where all 
theſe matters are determinable, For it is a rule, That as the Queltions of Uſes and 
Truſts that are within the Statute, are to be decided and ruled by the Judges of the 
Commor-Law ; ſo all other Queſtions of Uſes and Truſts that are out of the Statute, 
are to be ruled and decided by the Judges of the Chancery, Co 1.13 5. Dyer 369,356. 
Cromp.7ur.65.58,59. And the Judges in Chancery, in ruling theſe Uſes, do proceed 
much after the Rules they went by in the regulating of Uſes at the Common- Law, 
before the Statute. It is needful then we give you a taſte of theſe. 

For this then, we are to know, that before the Statute theſe were the Laws 
of Utes. * 

1. The 
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1. The Feoffot was to take the profits of the Land; and he might have diſpoſed 
it in his life time, or at his death to whomſoever he pleaſed? and his friends in truſt 
were to ſettle it accordingly, or be enforced to it by Saby na in this Court: And if 
he did not diſpoſe it, the uſe was to go to his Heirs; and if he had died without 
Heir or diſpoſition, it ſeems the Feoffees ſhould have had the Land. © © 
2+ If the firſt Feoffes had conveyed it to a ſecond Feoffee to the ſame uſe, or to a 
ſecond Feoffet oc had notice of the uſes; intheſe caſes the ſecond Feoffee had it to 
the ſame uſes, But if the Feoffee had ſold it hon fide, or conveyed the Land to one 
that had i tiorice of the uſes; in theſe caſes the uſe had been gone, and he to whoſe 
uſe it was, remedileſs for the Land, | | 

3. A Bruit'of a truſt, or ones ſaying there was a truſt to another, I being about 
to buy the Land, becauſe he would not have me buy ir, ir ſeems is not ſufficient ; But 
4 Suit about it, and proof of it in Chancery, is ſufficient notice to him that ſhall 
buy it. | | | 

* If the ceſtay que uſe had appointed the Land to be ſold by his Feoffees, to pay 
his Debts, — reg who ve compelted the Feoffee to {ell it; If he in his life 
time, or by Will at his death, had appointed chem to convey it to 7. S; F. S. might 
have compelled them to it, and ſo their Heirs, 

5; The Feoffees (if any occaſion had beep ) wereto bring or defend any Action 
for the Land, and to plead ſuch Pleas as the Feoffors ſhould appoint, or be inforced 
in Chancery to it. 4 | 2 | | 

6. If the Feoffeedie, and the Land deſcend to his heir, the party to whoſe uſe, 
as it ſeems, had no remedy againft him. 

7. If the Feoffee or Donee to uſe, ſell to one that knows of the uſe, the Jul. 
v, ſhall go againſt them both, otherwiſe againſt the truſted onely, who muft 
make a recompence for the breach of craft, if the Land be gone. And fo where the 
party truſted had releaſed 2 a Treſpaſſor that knew of the truſt; or a Statute or 
Bond was made to A. to the uſe of B. and A' releaſe to the Obligor privy to the 
cruſt ; the S»bpe» ſhall be againſt. them both, albeit ſome hold the con- 


trary. 

8 The Feoffor could nct have diſpoſed it, or medled with the profics in Law, 
without the Feoffees leave. | 

9. If ceſtuy que uſe bad been attainted of Felony, the Lord could not have remedy 
by Sub pana for bis Eſchear. 

10. If the ceſtuy que uſe had made no diſpoſal, or had been barred by the cor- 
— of Blood, it ſeems the Feoffee might have rerained the Land for ever to his 
own uſe. | | 

11. The Feoffees of the Feoffor, deſired it were to do any Act with che Land for 
the good of the Feoffor, and if he require him to make any Eſtate to another, he 
muſt have done it: And if the Feoffor had appointed them to convey to ec. for life, 
the Remainder to B; if A. had refuſed, he muſt have conveyed to B. the Remaind- 
er, or B. might have compelled him thereuntoin Chancery: But ſuch Requeſts were 
to — made in writing, and could not be made by a Meſſage, or upon deſire by word 
onely. 

12. If one had had four Feoffees of his Land in truſt, and had ſold it to 7. S. and 
told two of them, that his Will was that all four of them ſhould convey it to 7. S. 
and they two notified his Will to the other two; the firſt two did Enfeoff 7. S. the 
other two reſuſed, as they might, without ſomewhat under his hand to prove bis 
Will: The Feoffor after fold the Land to another, and required the other two Fe- 
offees to Enfeoff it; it was ſaid this ſecond ſale was the beſt. The Feoffees in truſt 
might have given allowance to neceſſary Officers as Stewards, Bailiffs, and Receivers, 
and had allowance thereof upon their Account, but could not grant Annuities to 
their Council ec. | 

I3. The Equity and uſe of the Land, being to go according to Conſcience, the 
Subpena for Relief herein in this Court is given accordingly. 

Theſe were the general Rules by which Uſes — Common-Law wete guided, and _ 
D er 
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2. In reſpect 
of the Caſe. 


Caſes of Uſes 
and Truſts 
our of the Sra- 
tute of Uſes, 
and otherwiſe 
under the Sur- 
vey and Order 
of this Court 
onely. 


Se8. 7. 
Of Eflates of 
Freehold, 


Sale to pay a 
mans debts; 


Fointenancy. 


and his Heirs, and to ſuffer one to take the profits thereof during my lite, and he 


* G5. el rechold, 
2» Of C 5. by 7 


3. Of Goods. a h 
Of Iohericanceand Freehold, 

Tf. J without conſideration Enfeoff one, and bis Heirs of Land, to tlie intent that 
be ſhalltake the profics thereof and deliver to me and my Heirs : Or tothe intent 
he ſhall account to me and my Heirs for the profit thereof; or to the intent he ſhall 
re-convey it to me and my Heirs; or to my Heir at Twenty one years old ; ot to 
the intent chat he ſhall alienate it to 7. . and his Heirs, or to whom I ſhall appoint 
or I convey it to certain uſes expreſſed : But there are other ſecret uſes agreed upon 
betten us, In all theſe and ſuch like caſes, which are out of the Statute of 
Uſes, this Court, if any complaint be, will order the parties truſted to perform the 
truſt, oe” g n 
But for the opening hereof furchet, take theſe caſes | 

Firſt, I 1 without? any conſider; tion bargain and fell my Land by Indentureto 
one and his Heirs, to the uſe of another and his Heirs {which is a uſe upon a uſe) it 
ſeems this Court will order.chis. But if it-wete in conſideration of mone by bim 
paid; berg it ſeems the expreſs uſe Wid, both in Law and Equity, Andif a Wo. 
man in conſideration of Four Hundred pounds paid her by her ſon, bargain and ſell 
her Land by Indenture to him and his Heirs, to the uſe of her ſelf for life, and after 
of the Heirs of her ſon ; 'in which caſe'by Law, the Fee-ſimple is to tlie ſon preſent. 
ly, andthe uſe for life to the Mother void ; nor is there (as it ſeems ) any relief for 
ber in this Court in a way of Equity, becauſe of the conſideration paid: But if 
there were no conſideration given, Contra, Dyer 169. 155, C romp, Jar. 5 5, 155, 
Tothi{ 188; .99. And yet if! Enfeoff A. in Fee of my Land, without any conſide- 
ration to th uſe of A, and his Heirs, upon truſt that he ſhall alien it to whom I ſhall 
appoint, and I do make no appointment: In this caſe A. ſhall hold it to him and hi 
Heirs for ever, diſcharged of truft, Cromp: Par. 58, 59. And if 1 Enfeoff F. and 
his Heirs ta the uſe of B. and his Heirs, in truſt for C. and his Heirs ; it ſeems C. may 
be relieved here. | 

Secondly, If I deliver one money to buy Land for me, and he buy it for him- 
ſelf ; I ſhall here recover the Land bought, or the money I delivered to him, Cromy, 
E. 48. So if 1 (ome one money to pur out for me, and he buy Land with itin 

is own name, and tells me it is for me, and in my name, and I agree to it; the Cour 
will order me the Land. If I give one, money to purchaſe Land therewith to him 


5 not executed by the Statute, and Truſts of Lands and Goods or. 
dredge at this 5 J. as may partly appear in the caſes following, * 
hattel 80 | — 5 , £ 


keepeth the profits from me; I ſhall be relieved here, *. 

Thirdly, If I purchaſe Land with my money arid boy it in mine own, anda 
friends name, to prevent. my Wife of Dower out of it, and my friend being re- 
queſted, refuſeth to releaſe his right in the Land to me; I may compel him to it in 

his Court, Cromp. ur. 54, 55: (aftlings caſe. Fitz, Account 23. Towng: 
ca 


e. 
The Defendant confeſſed the truſt was ordered upon notice to convey it accord - 
ingly at the Plaintiffs charge, Caries Rep.67. 

Fourghly, A voluntary conveyance was made to friends in truſt, to the uſe of the 
mans own. children, with a Remainder over; the Feoffor being indebted much 
1 ty, the Court enabled him to ſell part of it to pay his Debts, Grants caſe, 

othil 4% _; | 
.,  Fifthly, If Land be conveyed to A. and his Heirs, in truft for B. and C. and 
their Heirs, and B. by his will deviſeth his part of it; in this caſe the Court would 
not decree this Deviſe ; but held that the truſt was to go joyntly as the Intereſt in 
.Law doth, 6 Car. in Chancery. | | | 

So a man grants an Eſtate in truſt to friends, to the uſe of three Daughters 
2 thei Heirs: The Court ordered all to the Survivor, Barrows caſe, 10 Ca 
ot 4. 


Sixthly, 
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Sixthly, A. enfeoffed B. in Trult, and after he by Deed in which A. is a party, Imperfel Deed: 

makes a bargain and ſale to . S. to the uſe of A. for life, the Remainder to x. . 
in Tail, the Remainder to 7. S. in Tail, but is not enrolled ; A. dies, . S. dieth 
without iſſue, B. giveth out Speeches to 7. S. that he hath no eſtate in the Land, and 
that if he will have any made good, it muſt be by him; whereupon 7. S. being a- 
fraid, accepted of an Eſtate for his own life onely from him: And after ſued in Chan- Acceptance. 
cery to have the Eſtate in Tail, executed according tothe Truſt ; and it was denied, 
and ſaid he had concluded himſelf, and that otherwiſe g;. ſhould have been ordered to 
execute the State, M. S. Car. Southwels caſe in Chancery. 

Seventhly, If one Enfeoff me of Land, to the end, that I ſhall Enfeoff 7. S. there- 
of, and I convey it away to another without his privity; if he do afterwards agree 
to this, it ſeems he is remedileſs, Tothil 186, 187. | 

Eighthly, If one that hath Land in Truſt, convey it to one that hath notice of it, 
and he convey it to one that had no notice of it: In this caſe it ſeems he that had no 
notice is ſeiſed to the firſt uſes, Tothil 186. Pills cafe. | 

Ninthly, If one convey his Land to friends in Truſt, and after ſell the Inheritance, 

The Truſt in Equity goes to the Parchaſor, Decreed, Tothil 44. 10. A. intending to 
purchaſe a long Leaſe of B. and the Reverſion of C. be, to avoid latter incumbtan- 
ces, purchaſed the Leaſe in a friends name, and the Reverſion in his own name, and 
after made a Feoffment of the Land, with Livery of Seiſin, to the uſe of himſelf, for 
life, and after of his firſt ſon, and then he granted his term (which was in his friend) 
to a ſecond ſon ; in this caſe the Court would not ſettle the uſe of the Leaſe upon the 
ſecond ſon ; but ſeemed it ſhould go with the Inheritance, otherwiſe Purchaſers ſhall 
never be ſecured. 

Tenthly, If a man had been Enfeoffed to the uſe of a woman /o/e, who taketh a 
husband, and they both for money had ſold this Land to B. and the money had been 
 paidto the wife, and ſhe and her husband had prayed the Feoffee to make the Eſtate 
to B. after her husband died ; the wife in this caſe had Relief here, for it was De- 
creed that all ſhe did was for fear of her husband, + EAA. 14. Fitz. Subpæna 6. 

So then now, if a Feoffment be made to one and his Heirs, to the uſe of him and his 
_—_ in Truſt, for a woman /; Equity ic ſeems will rule it after the ſame * 
Rule. 

Eleventhly, If one ſell his Land to B. for Twenty pound at this day, and this is 
with confidence that it ſhall be to the uſe of 4; in this caſe 4 ſhall have no Reme- 
dy bere, becauſe there is an expreſs conſideration, Dyer 109. And yet if the Land be 
. worth more then the money given by a great deal, it ſeems to me reaſonable, that 
for the overplus the Chancery ſhould order it according to the integt : But Regularly 
* war fa ſuch a conſideration in an Indenture is not examinable, unleſs there be ſome 

ud in it. | 

Iwelfchly, If Land be mortgaged to A. and B. and A. onely pay the money, and 
the intention is, that B. ſhall take nothing; in this caſe B. ſhall be compelled to Re- 
leaſe to A. 77 Eliz. in Caries Rep. 1 
|  Thirteenthly, If one purchaſe Land for me with my own money in his name in 

Truſt, that I may enjoy it during my life, and after that it ſhall go to a charitable 

uſe, and I after Repeal it and give it by Will to another, the charitable uſe it ſeems, is 
gone in Equity, Littleton: caſe, (aries Rep-29, If I make a Feoffment to the uſe of 
my Will, I may diſpoſe this at my pleaſure afterwards : But if it be to uſes according 
to Articles annexed, it is otherwiſe, Caries Rep. 29. A Copihold was ſurrendred to 
the uſe of 7. S. to the intent, that he ſhould pay an Annuity to a third perſon, the 
which he refuſed ; the Court ordered him to pay it, with all the Arears. Tothil 105. 
If I purchaſe Lands in the name of another — his Heirs, and die without declaring 
the uſe, and of my kin procure him to convey the Land to him and his heirs, and he 
convey it to others, and my next heir ſue, and the benefit of the truſt is made appear 
to belong to him; the Court will order it to him, Caries Rep. 

If Ide ſeized of Land in Fee, and convey it to f. f. and his heirs to the u'e of WS: Of Chattels 
his Executors and Adminiſtrators for Twenty years, or for any other number of real, and 
years z in this caſe the uſe will be executed within the Statute. But in caſe Terms of 
Dd 2 where Jeu. 
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Intail, 


Executors. 


Of Chattels 
Perſonal or 
Goods, 


where I be poſſeſſed of a Term of years in being, and grant it to friends, to any 

uſes and purpoſes intruſt; this is out of the Statute of V/es, or orderable in (hay. 

cery onely : Where, if the truſt be broken, I muſt have remedy, But for the further 
ning hereof, take theſe caſes. | 

Firft, One poſſeſſed of a Term in years, conveys it to Friends in truſt, to the uſe 
A. for life, and after of the Heirs-males of his body; mthis caſe, the Court Re. 
ſolved and Ordered, That A. fo long as he hath an Heir, may diſpoſe it; and that an 
Intail of a truſt of, or out of a Chattel, is not good: But a Remainder, in Tail of 3 
Truſt, may be ordered in Equity, the Judges agreeing to it, T attons Caſe, 7 tac, 
Tothil 83. 

The General Truft of an Executor, is to pay Debts and Legacies, and for the ſur- 
pluſage, to account to the ordinary ad pios uſus: But if he have any ſpecial Gift in 
the Wil}, then he may have it to a ſpecial uſe. But for the truſt of Executors, ſee in 
other Sections, Caryes Rep. 21. Henry Earl of Darby conveyed certain Leaſed Lands 
in truſt to Doxghty his Servant, for payment of his Debts ; and upon mediation of an 
end of Controverſies between the Daughter of Ferdinand, Eldeſt Son of Henry Earl, 
and William his Yonger Son, now Earl. It was Ordered and Agreed, That william 
the now Earl ſhould pay all his Fathers Debts; wherenpon Doughty conveyed theſe 
Leaſes to William, and after the Creditors ſued him in ¶ hancery, but had no relief, and 
were ordered to purſue their Remedy againſt Earl Miliam, Hil, 1 Pac. Caryes Rep. 25. 
The Suit was to be relieved on a Leaſe made to the Defendant in truſt, to the uſe ol. 
the ®laintiff; the which appearing, it was ordered, I hat the Plaintiff ſhould enjoy 
the Land againſt the Defendamt, and all claiming under him that had notice of the 
cruſt ; and if the Leaſe were ſold to ſuch as had no notice of the truſt, then that the 
Deferidant ſhall pay to the Plaintiff fo much money as the Leaſe was worth, Rook ver, 
Staples, 21 Eliz. Caryes Rep. 76. The Plaintiffs wife conveyed away her Eſtate to 
the Defendant her Son, before marriage, and after the Defendant conveyed it to his 
children: In this caſe the Court conceiving it to be done without any conſideration, 
did Decree it for the Plaintiff, againſt the Defendant and his Children, Povyes Cale, 


Tothil 93. A Widow being about to marry, to prevent her Husbands diſpoſal of her 


Leaſes, made them over to Friends in truft, after marriage he and they for good con- 
ſideration ſold them; his wife after his death ſued here. and had relief for them againſt 
the Purchaſor, but disburſements were allowed. Fitz-Zames cafe, Tothil 43. A Feme- 
ſole was poſſeſſed of a Term to her uſe onely, and ſhe took a husband, and then died; 
the Court ordered it to the Executor or Adminiſtrator of the wife apainſt the hus- 
band, Paſche, 32 Eliz. Withnams caſe. So A. being poſſeſſed of a Leaſe for years 
granted it to B. and C. to the uſe of A. and his wife, and during the marriage A, 
granted away all the Intereſt to a ſtranger; the Court would not order it againſt the 
wife, Dyer 69. (romp. fur. 65. A. being poſſeſſed of a Term, granted it upon a 
marriage to be had between him and X. F. we S. her Brother, to her uſe, and aftec 
marriage A. dieth, and ſhe marrieth again, and then ſhe died, 7. & rook out an Ad- 
miniſtration and got the Leaſe ; the ſecond husband ſued for it here, but could not be 
relieved, Co. upon Littl. 351 See before Set, 5. | 

If I deliver Money or Goods, or cauſe a Statute, Bond, or other Eſpecialty, to be 
made to another, to my uſe, or to any purpoſes or intents in traft,and he perform not 
the craft: I may compel him to it, or to give me recompence for the breach of the 
truſt here; and thetefot e if he diſpoſe the Money or Goods to his own, or any other 
uſe then I appointed, or will not diſpoſe it according to my minde, or releaſe or dif 
charge the duty; my remedy is by Sabpzna in this Court: And if in theſe cafes, the 
Goods or Money be taken from him, or he have any injury in them, he muſt ſue for 
Remedy; and I may compel him to it here, 7 Ed. 4. 14, 29: 11 EAA. 8. Cromy. 
ur. 43. 62, 65. Brov. Feoffment 60. for the opening whereof, take theſe caſes. 
Firft, If I deliver Money or Goods upon any conſideration to B. and C. for a mar- 


riage - portion for X and to deliver to her at her day of marriage, and I do after 


countermand the Delivery, or B. and C. will not deliver them to her; it ſeems ſhe 
may infotce them to it here: But if the Delivery be voluntary and without any in- 
ducement and confideration, Contra, Dyer 44. Cromp. Far. 54. Dyer 49: * 

ä Secondly, 
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Secondly, Two hundred marks were delivered to A. to keep, and to deliver to B. 
to keep, and to be delivered to A. when he ſhall require ii, and after the death of the 
owner, to deliver it to his Executors or Adminiſtrators : A. delivers it to B. and takes 

Bond for it, and then he makes an Executor, and dieth : In this cafe the Executor 
may in this Court compel A. to ſue Z. for this Money, if he refuſe to do it. 

Thirdly, If an Obligation be made to another to my uſe, and it be forfeit, and he 
will not ſue; I or my Executor may compel him to it in this Court, Broo. Conſci- 
ence 10. 2 Ed. 4. 2. 

Fourthly, If a Statute be made to A. and B. to the uſe of A. alone, and the 
Conuſor get a Releafe of it from B. alone; in this caſe A. ſhall have Remedy here 
againft them both, as ſome fay againſt P. onely, and not againft the Conuſor, as 
others ſay, 11 E4.4. 8. 5 Ed4. 7. (ayes Rep. 14, 15. 

There is now by the new Ordinance for the Regulation of the Chancery, Pro- 
vided, That no Relief be given here upon any Truſt or Agreement, made or declared 
after the Five and twentieth of March, 1655. Concerning Lands, or any other 
thing in the Realty, unleſs it be contained in writing, and fo averred in the Bill, fave 
in caſes where the poſſe ſſion hath gone along with the party claiming the Truſt. 


Article 44+ 


One may here have Relief againſt a man upon his Promiſe and Agreement, further Upon a Bar- 


then by the Law he can have: For opening whereof, know theſe things. 
Fir it, If 1 for Money purchaſe and contract for Land, with, or without writing, 
and have paid all, or any conſiderable part of the Money, or have given ſecurity 


gain, Agreement 


or Promiſe; 


and howit 


ſhall be taken 


for it, or am any way engaged to pay the money, or it be by way of Exchange for and perform- 


other Land, the which he bath entred upon; but I have no aſſurance of the Land: 
I may here compel the ſeller, or if he be dead, his Heir, or Executor, or Deviſee, if 
he did devife it, that hath the Land, to aſſure the Land according to Agreement. 
And if che ſeller ſell away the Land to another, that had notice of the firſt Contract 
with me, I may have my Subpœna againſt them both, 24 H.7.41. Cromp. ur. 44,45» 
T athil 24. 

Secondly, Articles of Agreement were briefly drawn between two, and their 
hands to it, for the ſale and aſſurance of Land for Money; the ſeller refuſed, 
and upon complaint here, was ordered to make the Aſfurance according to the 
Agreement; the manner of che Aſſurance referred to a Maſter of the Chancery, 
Chivars Caſe. Hill. 4 Car. | 

Thirdly, A Suit was here upon a Parol. Agreement, to execute an Aſſurance of 
Land upon 4 Martiage-Agreement, the cafe being thus: A. ſuitor to B. the Brother 
of eA. comes to B. and telis her, That if ſhe will marry his Brother, he will aſſure 
her of Twenty pounds a year Land for her Joyntare, and ſhe did marry him, and 
after he refuſed : It was Decreed in this Court and the Court of Requeſts both, That 
he ſna I be compelled to it. 

Fourthly, Ic was ſaid by Glanvile, that heretofore the Chancery did not uſe to 
Decree Parol-Agreements for Aſſurance of Land; but it is now otherwiſe, for 
where there is any execution of it by payment of all, or any conſiderable part of 
the Money for the Land, there it doth Decree it: And where the Agreement is for 
ſelling Land by writing, albeit it be not ſealed, or any earneft given, or money paid; 
Yet this Court doth uſe to Order the Parry to aſſure the Land accordingly, Other- 
wiſe it is where the agreement is for any other thing but Land. And in 19 Fac. in 
Briggs caſe, B. R. a Prohibition in this cafe was denied to the Council of the 
Marches of Males, upon a Suit there to have Land aſſured upon an Agreement, be- 
cauſe however it be, he hath Remedy at Law by Action of the Caſe; yet this is for 
damages __ and cannot force him to aſſure the Land: And in all cafes Regular- 
ly, where Articles are under Hand and Seal, for the aſfuring of Land for 
Money, the Court here doth uſe to Order it to be done according to the Agree- 
ment. 

Fifthly, But it ſeems the Law is not in all points, as Maſter Clanvile before ſaid ; 
for in Hil. 9 Car. In the Exchequer, one ſued by Engliſh Bill upon a Parol- 
Agreement, to have Land aſſured, and ſhewed That he had — 

thouſa 


ed. 


Seck. L. 
About Land. 


"_ 
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Nudum pacſum. 


thouſand pounds, the purchaſe Money, to his great loſs, Cc. and the other refuſed 
it, and to aſſure the Land; in this caſe, the Court would not Decree the A 

of the Land, but Decreed he ſhould pay the Plaintiff damages for his loſs. So in 
13 Car. Olivers caſe, The Agreement was to convey the Land as Council ſhould ad. 
viſe, the Paper -· book drawn, agreed, and to be ingroſſed, and then the ſeller refuſed 
to proceed ; in this caſe, the Court would not Decree it to be done, becauſe no Arti. 
cles nor Money paid, but a bare Parol-Agreement. And yet ſome ſpecial circum. 
ſtance may make this binding; and therefore a Verbal- Agreement between Lord 
and Tenant, becauſe the Tenant was an Ancient Tenant, and hath been at charge in 
building, was Decreed, Xings and Hunts caſes, Tothil 65, 66: 

Sixthly, A. Covenant with B. upon the marriage of his Daughter, to levy z 
Fine of the Land to D. and the Daughter being dead, and ſome Money unpai 
A ſold away the Land to others; in this caſe, he was Ordered for a Hund 
Marks, to make the Eſtate good, Tothill 47, 48. Mich. 8 (ar. Pages 
caſe. 

Seventhly, A Suit was in this Court upon a Parol- Agreement to aſſure Land, and 
the Agreement was Eighteen years before, and the Suit was againſt Purchaſors that 
came in upon valuable conſideration (to wit) the buying in of Mortgages, and pay- 
ing of Debts and Fines and Proclamations, and Five years time without Claim were 
paſt ; in this caſe, albeit it did appear, that the Purchaſor had notice of the Agree. 
ment, yet it was diſmiſſed by the Court to the Law; and in theſe and ſuch like caſes, 
where an Action lieth at Law, the Purchaſor, or Party to whom the Promiſeis 
made, may ule that and wave his Remedy in Chancery, 21 H. 7. 43. 

Eightly, If I and another man make an Agreement about any thing by word 
onely, and it hath quid pro quo in it, and I have no witneſs to prove it, I may ſue 
him here, and put him to anſwer it upon his Oath : But upon a audum pactum there 
is no more Remedy to be had in Chancery, then is at the Common-Law, 8 £4.4: 4; 
D. & St. 12. 154. 

Ninthly, If it be agreed by Tndenture of Feoffment of Land between me and 
another, That the Feoffee ſhall pay Ten pounds to a ftranger by a day,or Ten pound 
a year; otherwiſe, that the ſtranger and his Heir ſhall enter on the Land; or that 
the Land ſhall be conveyed to a ſtranger, or the like: in theſe caſes the ftranger fot 
not payment, cannot enter by Law. But ſome ſay the Feoffee may be compelled in 
this Court to execute the Eſtate according to the Agreement, D. & $t.94. But i 
by Agreement there be a condition to give a Re-entry to a ſtranger ; this is not good 
in Law, nor will this Court execute it, for it is againſt a principle of Law, Crom 
ar. 50. D. & St. 1CO, 101. (romp. Pur. 49. Nor is the Feoffer when he doth 
enter, bound in conſcience to give the Land to the ſtranger. 

Tenthly, If I by Deed poll, and not by Indenture, make a Feoffment in Fee, Gift 
in Tail, or Leaſe for life, the Remainder over in Fee rendring a Rent; this Reſervs- 
tion is not good in Law: But I ſhall have Remedy upon the Equity of my caſein 
this Court, D. & S.. 2. 19. | 

Eleventhly, A Bill was preferred here, ſuppoſing Ten ſhillings paid, and Two 
thouſand pounds to be paid for Land, to have the Lands aſſured, and upon a De- 
murrer it was over-ruled, becauſe it may be to prepare for an Action of the Caſe: 
But it ſeems in this Caſe the Court would not decree the Aſſurance, Trix. 38 Eliz: 
williams caſe, Tothil 72. | 

Twelfthly, If any Agreement have been made by writing for the aſſuring of 
Land, or any thing elſe, and the writings areloſt ; the party grieved muſt have his 
Remedy in this Court. 

Thirteenthly, If I make a Leaſe of Mills for years, excepting the profits there- 
of for my life; this exception is not held good in Law ; yet it is thought I may bave 
x allowed in Equity, becauſe of the intent, Cromp. Fur. 64. 

Fourteenthly, If a woman ſole take a conſideration for a Leaſe of Twenty one 
years, and then marry, and ſhe and the husband make the Leaſe promiſed; aſtet 
the Leſſee doth ſurrender, and take a new Leaſe for another Twenty one years; 


the husband dies: In this caſe the wife is not to enjoy the reſt of the firſt Leaſe, et 
. cauſe 
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cauſe; the Saftender was voluntary, Caries Ripe 21. 
" Fiftbenthly,, One for Seven thouſand pounds, whereof not a peny was paid, and 
et an acquittance given thereof by the Feoffor, enfeoffed one in Fee of his Land, 
took the rolle theredf. all bi- le ; in thiscaſe the Feofſee ſhall not have this 
Land in Equity; and if he do go about to tale it, the Feoſſor ſhall be relie ved here 
againfthim Dyer 169, Cromp: Fer. 183. | 
Sixreenthly ; The Cuſtoms of a Mannor were in queſtion between Lord and 
nante, i dun and Tenant and a Agreement made by Deed inden 
2 antfenrolled here, and a Bill to eſtabliſh it, and could be found but the 
Died: And yet the Court wonld not alter it, albeit it was objected the Lord was at 
the time of Agreement Tenant in Tail, and ſome of the Tenants Infants and Feme= 
coverts, 4 ies Rep. 22. ; | 
Seventeenthly, If one enter into a Statute to 7. S. whodoth afterwards by In- 
denture of Agreement, promiſe and agree with the Conuſee, that in caſe the Conu- 
for did fail of payment, execution ſhould be done upon ſome certain Land onely : 
In this caſe, if after it he ſhall ſue execution upon any other Lands, the party 
grieved may have relief here, and compel him to perform his Agreement, 
and have an Injunction alſo if he deſire it,  Palverteſts Caſe, Caries Reperst 


h "Eighteenthly, The Plaintiff ſued to be relieved on a promiſe for a Leaſe of Lands 
and ro ſtop a way ; and exception was taken to the Bill becauſe the Defendant had 
Remedy at Law and not allowed. So to remove a Nuſance or the like; for at Com- 
mon Law nothing can be recovered but damages; but this Court may order the thing 
it ſelf to be done, Caries Rep. 20. 53. — 
Nineteenthly, T he p laintiffs Bill was, that he leaſed a houſe to the Defendant, and 
did Covenant to repair it, and then the Defendant did Covenant to keep it fo, and 
that the Defendant, as well to make the Plaintiff break his Covenant, as to free him- 
felf from his Covenant, did interrupt and threaten the workmen ſo, that they durſt 
not go on, and ſo the houſes are decayed, andthe Plaintiff uithout remedy ; the 
Defendant demurred, pretending the Plaintiff had remedy by Law; but was over- 
ruled and put to anſwer, Caries Rep. 59. 
Twentithly, A Bill was brought upon a Promiſe by word, for leave to dry clothes 
ina Garden, and was diſmiſſed for the ſmallneſs of the thing, 21 Eliz. Hambies 
Caſe, Caries Rep.76. 

One and twentithly, The Bill prayed Relief againſt the Defendant as Brother and 
Heir, for that the Plaintiff had paid to his deceated Brother Thirty four pounds for 
a Leaſe,and he died before it was made, and therefore deſired his Leaſe or the money, 
and was Relieved, Caries Rep.77. 


Two and twentithly, One Joyr-tenant promiſed the other, lying on his death- Jointenaat; 


bed, he would not take advantage of the furvivorſhip, but ſuffer him to diſpoſe of 
it by his Win, by which he deviſed part for the payment of his Debts, and 
the Survivor was ordered to make the Eftate accordingly, Caries Report 


1 
Twertithirdly, The Plaintiff bought of the Defendant the Reverſion of a Copi- 
hold, which he could not enjoy, as was confeſſed by the Defendants Anſwer ; Or- 
dered by the Court to ſhew cauſe why he ſhould not repay the money back again, 
which he had received on the bargain, Caries —_ . 

Twentiſourthly, Upon the hearing of the Cauſe, it appeared that the Suit was 
to be kelieved upon a Promiſe made by the Defenilant to the Plaintiff, to ſurrender a 
Eeaſeupon'the payment of a hundred marks ; and becauſe the matter was meet for 
che Common Law, it was diſmiſſed, Caries Rep.95. 97. 

Twentififtly, Bailiffs of a Town promiſed a Leaſe; the Court upon this, would 
not give Relief againſt any of their Suceeſſors, but againſt the ſame perſons, as 
common perſons, upon the promiſe, Curies Rep. 103. 

„bat Agreement made by an Infant, or a Woman covert will binde here. See 
before Jeck. 4. | 
If 
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Term. 


Deviſe, 


Power to 


Se. 10. 
Upon a De. 
ſective Aſſu- 
rance of Land, 
to enforce the 
perſecting of 
It. 


If any miſtake be in a Deed, that it be not made according to the iotent and * 


Caſes. 
1. H 
Hers, 


ment of the party; it may be holpen 


here, For the opening whereof ake ht 


of the Land bought and ſold, be left our of the Deed, or the wor 
— Fee-ſimple, or the like, be omitted; and the conveyance be —— 
6, 


on good conſideration ; this Court will rectifie it, See after for this, Caries Rei 
17: Dean and Chapter of Briſtow made a Leaſe; miſtaking the name of the Corps. 


Leaſe; was not na 
creedt6be good: | 
was by them certified to be good in Law, Butlers caſe, 22 Elz. Cotes 
Rep $8. 1% cf 1 gt f 
pr A man by Bill here ſuppoſed, that he had conveyed more Land by the Deed, 

; in this caſe, becauſe it appeared the Defendant wu 
le conſideration, the Court would not relieve the Plaintiff 


theo was intended and 
— — 
Cliffords caſe, 


nun 


ac. in Chancery; And yet ſee a caſe where more 


ration; and the Court held that for Leaſes made for reaſonable time, and 

cotiſideration, there ſhould Relief be given here, Caries Rep. 3 2. The Le 
in the Premiſſes of the Leaſe, but in the Habendum onely; Dy 

nd being referred. to the two chief Juſtices and chief heres 


Fine; then was intended, and the party relieved here by the Judges co 


Rep. 


cllevionk 


Lands paſſed by 
E 


20. . 
. But if one poſſeſſed of a Term, grant it to one for life or in tail, and after to ay 


other for life or in Tail; in theſe-caſes, where by Law it ſeems the firſt will take all; 
no relief ſhall be neither in Law, nor in Equity to him in Remainder : But if it m 
1 Deviſe, after this manner it would go in Law and Equity according to the inten, 
ur. 64. Plow. 520. 539. Dyer 74-253 277. Ce. 8. 95. 10. 47. Soi 


romp. 
Or erm of years and — ſo 
feems this grant is void in Law and 


relief might have been in Equity at the leaſt, Cramp. Par. 63. 


. Miſtakes in the making of a Bond, in either of the parties 


here, Colftons caſe; Tothil 27. 


:"'5; If a Power be reſerved to make 
make Leaſes: of po 


much thereof as ſhall be to come at my death; i 
Equiry. Barif ic bad been by Will thus de 


names, may be holpa 


reſe Leaſes by a Covenant without a Tra 
ſſeſſion; no help can be here, becauſe it is void in Law : And if it be u 
Change of poſſeſſion, and the Power be not preciſely followed; that is doubtful 


rather more ſtrong againſt help; for then the Eftate works, and the power gods, 


and upon Wills no help, (aries Rep. 
6. If one be bound to me for money, a 


nd the ſame day after the ſealing of & 


Bond, I give him a Releaſe for other things, and by miſtake, hereby this Bond al 
isreleaſed : In this caſe I may be relieved here, and ſhall recover the money notwith 
ſtanding, Tops caſe, Tohil 27. | 


7. 


4 


» the Husband was ordered to procur 


e his Wife to levy a Fine, and to 


enter into a new Bond of Five hundred pounds, becauſe the old Bond was worth no 
thing, by the miſtake of the Writer, 10 Jac. Tothil 140. See more Seti 8 
before | 


Bur now by the new Ordinance for the Regulation of the Chancery, it is provided, 
That no Relief ſhall be there upon any Averment of any other intention of chern. 
ties, to a Deed made after the Five and twentieth day of March, 1635. other then 


what doth appear in the Deed itſelf, Article 45. 
If a Conveyance for Land be defeQive, and the Eſtate not well 


executed to the 


Purchaſor, according to the intent of; the Parties, for lack of words ſufficient inthe 
Deed, or for lack of Livery of Seiſin, Attornment, Inrollment, or the like; aul 
there were a good conſideration given for the Land: Intheſe caſes the Purchaſer mu 
compel the party, in whoſe power it is to perfect the Eftate, to do it; and this be 


muſt do in this Court, D. & St. 8 5. Plow. 302. Tothil 44. 48. 
For the further opening whereof, take theſe 


Caſes, 


182, 183.138. 


1. If Ifor money fell Land to one, and the word Heirs is left out in the Haber 


dum, I ſhall be compelled to amend it; and ſo when leſs is granted then was 
and ſo for any other miſtakes, Caries Rep. 16, 17. A Meſſuage was 
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cum pertinentii only : And becauſe fundry Lands had been occupied therewith for 
the ſame Rent, and by Leaſe of the ſame words; the Lord Chancellor Bromley and 
Judges ordered it ſhould all paſs, though perhaps = will not paſs in Law by 
ele words. But it ſeems in ſuch like caſes it is very conſiderable in Equity, what the 
value of the Land is, and what money is given: For if the Houſe with the Appur- 
renances be ſufficieat for the money, unleſs the intent of the parties were to grant the 
whole, it ſeems to me reaſonable that no Extent ſhould be made further then the 
Law makes. . 
- '2” The Anceftor takes money for a Leaſe, and dies before it is made; the Heir 
muſt make it good. or repay the money, Car. Rep.7 7+ 10 | 
3. If 1 buy a Rent de hovo for money, and take a Grant of it by Word without 
Deed, (which is not good) I may compel him here to make me a Deed of it, DoF. 
tu. 86. b | 
4. If one for money ſell me Land by Deed, but Livery of Seiſin is omitted; I may 
compel him afterwards to do it by the help of this Court. And if one for money ſell 
me Land in twp Counties, and have given me Livery only of the Land in one County 
this Court will order him to make Livery in the Land in the other County, or pay 


back part of the money, Cromp Pur. 49. D. & 5 (ar Rep. 17. 
or 


5. So regularly, if a Conveyance be imperfeR for lack of Attornment of the 
Tenant, the Tenant ſhall be compelled to attorn by the power of this Court. And fo 
it was in H. 3 Car. A. was Leſſee for twenty one years, and leaſed to B; for ten years, 
rendring Rent: A. without the privity of B. did grant the Reyerſion to C. and B. 
refuſed to attorn, and C. thereupon ſued B;. in Chancery, to compel him to attorn; 
and in this cafe it was decreed by the Maſter of the Rolls, with the aſſent of the 
Matters of the Chancery, That he ſhould attorn and pay the arrearages ; Juſtice 
Whitlock , then Aſſiſtant, being utterly againſt it; and of his opinion were the two 
Chief Juices, Chief Baron, aod Juſtice Dedrid,; Bae they ul agreed, the pater 
themſelyes to the Aſſurance may be compelſed to make Livery. And it bath, been 
often denied here to compel him to attorn, who is at liberty by Law ; eſpecially where 
the party quarrelleth at the Tenants Eftate, or entreth intp pat of the Land; or hath 
covenanted for recompence in caſe of Not-attornment,, Ger. Rep. 4. Higham contra 
Lad. The party before Livery of Seiſin, and before Aſſurance perfected, ordered to 
be perfected, P. 7 Car. Tot. 129. | 

6. But in all theſe caſes, if the ö be made without any good conſidera- 
tion, this Court will not give relief. And therefote if © Rent be granted without 
Deed, and nothing is given for it; or a Reverſion is granted, nothing is given 
for itz the Grantor cannot be enforced to perfect it, Cremp. Pur. 49. Dott. & 
Stg. 37 | 

7. An Eſtate was made by Covenant, not good by Law, and ordered here to be 
made good, Princes Caſe, 40 Elix. Tor 85. 

8. A Deed nat enrolled was decreed againſt the Heir of the Land, but agreed it 
chould not bind any other Eſtate challenged by Survivorſhip or otherwiſe, Pawles 
Caſe, 14 Cœ. Tot. 5 3. | 3 

9. The Defendant would have avoided an Eſtate for lack of Livery of Seiſin, and 
the party grieyed-complained here; and it appearing he had quietly enjoyed it twenty 
five years, it was decreed he ſhould quietly enjoy it without Livery of Seiſin, Bydens 
Caſe, 17 Jac. Tot. 4. | F 

10. A. demiſed a Manor, excepting the Court-Baron and Perquiſites , &c. 
which Exception in Law is void, If the Leſſee in this caſe refuſe to do ſuit to the 
Court, the Chancery will compet it, becauſe of the intent, K Rep. | 

If I contract for goods, and have any wrong in it, that the party doth not perform 
with me; if I give 9d, pro quo, that there be a good conſideration in it, I may have 
2 here: But if there be no conſideration in it, contra. Wherein take theſe 

£$ X 


1. If one promiſe me Ten pounds for a Treſpaſs he hath done to me, no remedy 
v given me for this in Law, nor here in Equity, D. & St. J. 2. c. 24. 


Ee 2. So 
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2. So if one promiſe, without good conſideration, to make me a Watch, I 
cannot compel him to it here, Cromp. Fur. 49. 

3. The fon made a general and voluntary promiſe, without any conſideration, 
no advancement coming to him by his father, to pay his fathers Debts; and upon a 
Suit here it was diſmiſſed, Alexanders Caſe, 7 Car. 

4. The Obligee agreed with the Obligor to give him day for the Debt, and he ſue 
him or a Surety before the day; in this caſe he may be relieved here, and it ſeem by 
Injunction, 9 Ed. 4. 41. 

If one that hath any Engagement of me by Feoffment, Mortgage, Statute, Obli- 
gation or otherwiſe, take me upon any advantage upon — ſtrict condition or agree. 
ment, and uſe extremity towards me; I may be relieved in this Court, where he 
will be compelled to accept of Reaſon, For the opening whereof cake theſe Caſes 
following. 

1. If f make a Feoffment to another, upon a Condition to be done by me, and 1 
do not perform it, and thereby loſe the Land, I am remedileſs in Chancery, D. c- . 
13. ch. 3. But if I convey Land to another only as a Mortgage, and for a Security 
for money he doth lend me; in this caſe, albeit the time of Redemption be paſt, yet 
upon the paying of the money, intereft and damage, I may have my Land again, at 
any time, by Decree of this Court, D. & St. /.3.ch.;3. And in 8 Car. in Chancery, 
between Coxwelt and Gardner, Sir Robert Rich ſaid, that it was the conſtant courſe of 
this Court, That if A. mortgage Land to B. for a Hundred pounds, and the Land is 
more worth, and it be forfeir; that A. notwithſtanding this may aſſign it to C. to 
fatisfie this debt, or mort it to another to ſatisſie this debt, or deviſe it to his 
children: And in theſe cafes C. the ſecond Mortgagee, or children, ſhall by Order 
here, upon payment of the money, intereſt and charge to B. his Executor, &c, have 
it decreed againſt them. Experientia, Higates Caſe, 14 Car. Tot. 78. 

2. And yet when it hath continued long, as twenty years or upwards, this Court 
will not eaſily give back the Land. And if the Mortgager make a Feoffment of it to 
a ſtranger, and ſo extinguiſh the Condition, unleſs it be to the end to pay the debt 
the Feoffee perhaps may not have this — Car. Rep. 53. And in 39 El 
Crowther Caſe, Tot. 79. the Plaintiff being Heir to Lands in Tail, and likewiſe de- 
viſed to him by his mothers father, and theſe being mortgaged, and redeemed by x 
ſtranger, having ſold it again, with the conſent of the father and Mother, could not 
be relieved here. | 

But now by the new Ordinance for the Regulating of the Chancery, there are 
ſome Alterations made: For thereby it is provided, (i) from and aſter the ſud 

ve and twentieth day of March, One thoufand ſix hundred fifty and five, no Relief 
be given in Chancery on a Mortgage after three years forfeiture, or unleſs the 
Suit be commenced within one year after the Entry and poſſeſſion of the Mortgage: 
continued, except upon ſome new Agreement between the parties themſelves in 
Writing, and except in caſes of Infancy, Coverture, Non ſane memorie, or beyond 
Seas : In which caſes the perſons concerned ſhall commence their Suits within 
two years after the Diſability removed, or in default thereof ſhall be. debarred 
from any Relief afterwards. And in caſe of ſuch new Agreement, the like Rule 
to be obſerved, after the time by fuch new Agreement limited ſhall be expired, 
Art. 49 | 

In caſe ok Mortgages to be made from and after the five and twentieth day of 
March aforeſaid, where the Mortgagee is in poſſeſſion by Recovery at Law or other- 
wife, ke ſhalt not (except by ſpecial Agreement in writing) be put to accompt for the 
yearly profits accrued after ſuch his Bntry, before the Suit for Redemption be com- 
meneed; but the fame ſhall belong to, and be retained by him without accompr, if 
by his Anſwer, or at the Hearing, he ſhall ele& to take the fame in ſatisfaction of the 
Intereſt of his money whiles he had the poſſeſſion, except the Mortgager ſhall rather 
elect to be concluded by the Mortgagees Examinations upon Interrogatories con- 
cerning the profits by him received, Art 50 

That ſuch Mortgagee, before the Mortgager be admitted to redeem, ſhall be 

paid his whole Principal money with damages, and his full Coſts incurred _ 


LN 
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his entry, and alſo after the Suit commenced, to be taxed by the chief Clerks upon a 
Bill of Coſts; wherein, and in all other caſes of Mortgages to be made from and after 
the time aforeſaid, the Mortgagee ſhall be charged (in caſe the Lands be let to 
Teuants) with no more then what he did, or might fairly have received without fraud 
or his owa wilful default: And where the Lands are unlet, and hept in his own hands, 
with no more than four fifth parts of the true yearly value. But if after ſuch Entry 
any caſual profits by Fines upon Copiholds, Woad-ſales, or otherwiſe ſhall be re- 
ceived by the Mortgagee above the yearly Revenue of the Lands mortgaged, then the 
lame ſhall go in abatement of Principal and Intereſt due before ſuch Entry. Pro- 
vided, that where in the caſes aforeſaid an Account ſhall be, all lawful Taxes 
and neceſſary Disburſements and Allowance ſhall be allowed ro the Mortgagee, 
. 

That where upon a Bill exhibited by a Mortgagee to enforce Redemption, or to 
have the Eſtate abſolute, a Decree paſſeth, and is ſigned and enrolled, the time 
thereby limited for the payment of the Mortgage-money with damages ſhall not be 
enlarged without conſent of parties in writing, Art. 32. | [ 

T hat no Injunction be granted to ſtay the Mortgagee from his Suit at Law till the 
final hearing of tbe Cauſe, except ic be only to reſtrain the Mortgagee from the 
making of Waſte upon the mortgaged Land, Art. 30. 

3. A Purchaſor of Land, bona fide, ſubject to a Recognizance, and the Heirs of the 
Recognizor or Obligor ſhall have relief yn a Penalty alſo. 7 

4. A Copiholder in Fee ſurrendred to the uſe of one and his heirs, upon condition 

of Redemption; after this he writes down his Debts, and doth will part of bis Land 
ſhall be ſold to pay his Debts : Aſter bis death one of the Creditors doth pay the 
money at the day of Mortgage; yet the Surrender was enrolled, and another Cre- 
duor ſued him and the Heir here, and had a Decree that the Land ſhould be ſold to 
pay the Debts, and if any remained it ſhould go to the Heir, 4 Eliz Car. Rep. . 
. Ai ſold Land to B. that was his Heirs, and mortgaged other Land, to the end 
the, Heir ſhould affore it wheo he came of age, before when B. dyed without any 
Heir known: In this caſe the Mortgager,to avoid danger, had relief here; where it 
was ordered, the Heir ſhould cynyey the Land to two of the Six Clerks, there to re- 
main till the Heit be known, Car ting Cale, (ar, Rep, 29. 

So Leſſee for years rendring Rent, and two men ftrive for the Reverfion ; 
upon a Bill againſt them, and payment of his money Court according to his Leaſe, 
he had an Injunction to forbid them both to trouble him,Car. Rep. 46, 47. But regu- 
larly this Court doth give relief againſt them that take advantage upon any. ſtrict 
Condition, for undoing the Eftate of another in Lands, upon a ſmall or trifling 
default. | | ö 
6. If the Conuſee of a Statute extend the Land in the hands of one of the Pur- 
chaſors, and ſpare all the reſt, he may be compelled to do it on all, Car. Rep. 
III. IIa. 5 AT ES 

7. If one grant a Rent-charge out of all his Land, and after ſell it by parcels to 
divers perſons, and the Grantee force one only to pay it; he may here berelieved, 
and force the.reſt to contribute, and the Grantee to take no more of him then his 
proportion :\. Bat then he muſt make all that are chargeable with the Rent Defends» 
n them to ſhew cauſe, if they can, why they ſneuld not contribute, 
Car. Keb. 223. 927 . ; 


Contribution. 


8. When the Conuſee upon a Statute, or Plaintiff on Judgment, hathoreceived Sratares. 
ſatisfaRion; the Plaintiff or Conuſor, his Heirs, Executors or Adminiſtrators, or Judgment. 


a Purchaſor-charged or chargeable by it, may force him, his Executors or Admis 
niſtrators, ii he be dead, to ackhowledg ſatisfaRion on the Judgment, or to deliver it 
up, And if Statutes be very ancient, this Court will force the Owners of them to 
deliver chem up, wichout ſatisfaRion, And ſo the Court will force the delivery up of 
old Bonds, Tet, 178,179. Car. Rep. 45. 46. ; 

If a man have received the money due from me upon a Statnte, and yet the 
dmacute:ligs.agaialh me; in this caſe it bath been ſaid, I ſball not have here, 
Be 2 becauſe 
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becauſe it is a Record againſt which no Averment lieth. But it ſeems the practice 
is otherwiſe, and there is as much Equity for this as in caſe of another Engagement 
Cromp. Jur.43. 22 Ed. 4. 6. D. & Ft. 23. J. I. c. 12. 8 

The Plaintiff had an Execution for Three hundred pounds, and was ordered here 
to take it out only for One hundred pounds, ('ar.Rep.5 1. 

If I have paid my money on an Obligation with a Condition after the day, or a 
ſingle Obligation at the day and — to Law, and have no Acquittance for it; 
or have at or aſter the day, or otherwiſe ſatisfied it, and he hath accepted it and is 
ſatisfied, and yet he keeps the Bond, &c. and refuſeth to give me a Diſcharge: In 
theſe caſes I, or my Executors &c. after my death, may enforce him, his Executor 
&c. after his dearh, in this Court to diſcharge it, and deliver up the Engage- 
ment, 22 Ed. 4.6, 7 H. 7. 11. Caryes Rep. 74. 11 H. 7. 14. Tothil 


26g 27» | 

10, If I have forfeited a Bond, and am in danger to have a great Penalty te- 
covered of me thereby, I ſhall have relief here: As in caſe where one doth his beſt 
to pay money at the day, and by being robbed, or ſome other miſchance is let, and 
he tenders it in a ſhort time after: So where part of the money is paid, and yet the 
whole Engagement lieth , and the party that hath it doth refuſe to deliver it 
up, or to receive the reſt of his money, being tendred ſhortly after the day, or 
acknowledg what is paid, &c. Car. Rep. 1. 22 E4.4,6. D. c St. 23. Cremp. fur. 43. 
So where the Bond is to do any thing elſe, and the thing is done, and Condition per- 
formed, Car. Rep 45.46. So where one hath a double Security of me for a ſingle 
Debt, as a Bond and Goods in pawn, or the like; I ſhall here force him that hath 
it to deliver up one of them, Cromp. pur. 43. 16 Ed. 4. 9. Tet. 26, 27. 

11. If I be bound as a Surety with another for a Debt, the which he hath paid, 
or he bath paid part of it, and hath a further day given him for the reſt, or by 
agreement hath a further day, or he is releaſed of the Debt, or the Creditor 
hath agreed with him to take ſome other ſatisfaction: In all theſe and ſuch like 
caſes I may have advantage of this, and be relieved in Chancery, 6 £4.4.41. Cream. 

ur. 44. 91 
7 12. If my Scrivener that doth uſe to put out and receive my money, receive my 
money at the day, I having the Bond, and will not deliver it up, I may compel himin 
this Court, Hunts Caſe, Hil. 22 Pac. Tet. 175. 

13. If one enter into àa Bond, or any other Engagement for money unlawfully 
gotten, as at Dice or Cards or to — a Marriage, or on a Simoniacal Contra, 
or upon a Cheating Contract, or the like; here is the place to be relieved againſt it, 
and have it took up or cancelled, Tos. 24.23. 

So if I have given an Engagement for that which is nothing worth, neither gain to 
me, or loſs to him; as for Debts, things in Action not recoverable, or the like, 
Comp. Jar. 45. 44. Car Rep. 17. 37 H. 6. 12. Tet. 23.26. 29. 

A. had a fon he intended to preſent to the Church of Dale, and he being ſickly 
preſented . for the preſent, taking Bond of him of Six hundred to reſign 
upon requeſt : (\, is inſtituted and inducted ; after the ſon of 4. becomes healthy, 
and C. is required to refign ; he refuſed ; his Bond is ſued, and coming into this 
Court for relief, it was denied to him, and the Bond agreed to be good in Law and 
Equity, Trin. 6 Car. Wood and Berras Caſe in Chancery, Tots 26, 27, But if one 
make a Bond not to marry without conſent of his friends, it ſeems this is not good, 
and the Obligor will be relieved here, Tot. 26, 27. 

14. One Harri and 7. S. two young men, needing money, came to one King to 
borrow One hundred pounds of bim; who would not lend them money, but cold 
them he bad a Cabinet which he would lend them, and this coft him but One hundred 
and eleven pounds; and this he lent them, and took a Bond of them to pay him 
Four hundred pounds for it five years after, if Xing did live ſo long: Harri died, 
King died; the Executor of King ſued the Bond againſt the other young man, who 
complained here, and it was decreed that the Executor ſhould recover but One 
hundred and eleven pounds upon this Bond, and no Cofts nor Damages, mo 
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Suits in Law ſhould be ſtayed, and the Bond delivered up to be cancelled, 6 Car. in 
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17. 171 have entred into an Enga ent, and had a Releaſe of it upon cauſe, 
and have loſt it, I ſhall have remedy here: Bur it ſeemeth otherwiſe, if the Debt be 
by matter of Record, 22 Ed 4.6. D. & Sr. J. 1. c 12. 

It hath been ſaid, if money be paid on a ſingle Obligation, and the Obligor hath 
no Acquittance for his money, that he ſhall not be relieved here, Car. Rep. 17. 
Bur l take it, the uſe of che Court is otherwiſe at this day, and that the Obligee ſhall 
be here forced to deliver up the Bill. 

16. If money be paid upon the Redemption of a Mortgage by Indenture without 
taking any Acquittance, it ſeems the Morrgagee muſt bring in the Indenture to be 
cancelled here, Car Rep 17. 

17. The Plaintiff and his Father were bound to the Defendant in Five hundred 
pounds, to ſtand to the Award of the Lord Chief Juſtice ; who ordered, That the 
Plaintiff who bad the Reverſion in fee, and the Father who had the Eſtate for life, 
ſhould make ſach Aſſurance as the Defendant ſhould reaſonably deviſe : The De- 
fendant tendred an Aſſurance to the Father to be ſealed, who being old and blind 
deſired time to adviſe with his friend: The Plaintiff ſealed, and his Father afters 
wards did offer to ſeal; and then the Defendant ſaid he did not care for his ſeal, but 
he put the Bond in ſuit upon the Fathers refuſal, and it was ſtaid by Order of this 
Court, (ar, Rep. 105. 

But it is now provided by the new Ordinance for the regulating of this Court, 
That no Relief ſhall be here againſt a Bond for paiment of money only, and encred 
into after the Five and twentieth day of March, One thouſand fix hundred fifty five, 
eArt.q3. 


Nor may any Injunction be had in any caſe, but by Motion in open Court, 


and upon the merits of the cauſe. Bat the Defendants taking of a ( ommulli- 
on, or ſitting of an Attachment, is not ſufficient ground for an InjunRion , 
Art. 27. | 

And if in any of theſe caſes, the party to whom ſuch Engagement is made, 
make uſe of it in any Court by way of Suit againft him that envred into it, 
he may in this Court by Injunction ftay his Suit there, and ſhall have the 
matter ordered here as in Equity is fit to be done, Tothil 23. Swcklins Cale, 
11 Car. 24. 

For the clearing of this Point, ſee it in theſe following Caſes. 

1. If there be [enant for life, the Remainder over, and the Tenant for life doth 
give way to the ſuffering of a Common-Recovery, which rigere juris is a Forfeiture 
of his Eſtate; in this caſe he may be relieved here, as was done in Staffords Caſe, 
10 Car. Tot.184. 

2. If I convey my Land on Condition to be done by me, unleſs it be in the caſe 
of a Mortgage before, and fail, I am remedileſs. So if I be a Leſſee for life or 
years, and make a Feoffment of the Land, and forfeit it; in theſe caſes if the Lord 
take advantage of it, there is no help for me in Chancery. So if I do commit Waſte, 
and the Land be recovered from me, D. & St. 176. 20 H. 6. 3. 21 H.7.7. 
10 Ed. 4.6. 4 HF. 6. 24. 

3. Hil. 9 Car. In Sir Edward Hunger ford and Wilſons Caſe in Chancery, it was 
held, That a Leſſee ſhall have relief in Equity, or the Grantee of the Reverſion a- 
gainſt the Leſſor that doth enter for a Forfeiture on the Land for not payment of 
the Rent : And yet if the Leaſe whereby the Rent is reſerved be a diſhoneſt Leaſe, 
as gotten of the King by a falſe Surmiſe, or the like, contra. Car. Rep. 32. 

4+ If a Leſſee for years of Land, upon a Condition of Forfeiture for not payment 
of Rent, make divers Under - Leaſes, and after by Agreement between him and the 
Leſſer be makes a Forfeiture, and the Leſſor enter, and then makes a new Leale to 
dhe Leſſee for years; in this caſe the Under. Leſſees and Tenants may have relief here 
againſt the Leſſor and Leſſee up H this practice, (romp. pur. 64.0. 

3. If a Lord enter upon a Copiholder for a Fotfeiture by the Copiholder, 
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it ſeems the Copiholder is remedileſs in Law and Equity both, Co. 4. 24. 

And yet a Copiholder within age was admitted, and his cuſtody committed to 
the Mother; and her Under. tenant did waſte, and being preſented, the Lord ſeiſed 
it for the forfeiture, and held it many years, and died, and his Heir held it; and yet 
the Copiholder had an Order for it here till it were recovered by Law, Litton, Caſe, 
M. 41, 42. 42 Elix. Car. Rep. 6. 

And ſo where a Copiholder took Timber without leave of the Lord, and imployed 
it upon the Copihold, albeit this x5gore juris be a forfeiture, yet the Copiholder 
was holpen in this Court, Tot. 46. | 

The Father committed a Forfeiture, the Son was admitted ; this was not allowed 
as a diſpenſation with the Forfeiture, in Equity, as was ſaid ; and yet agreed, That 
if the Lord had ſeiſed a Heriot after the Fathers death, that this had been a diſpen- 
ſation with the Forfeiture in Equity. Smiths Caſe, Clarks Caſe, Tot.45. 

6. An Eftate in Tail was here ordered to be cut off, contrary to a Proviſo in 
a Deed, only to make a Jointure, and then the Remainder to be ſetled as before, 
and that no forfeiture ſhould be hereby, Baylies Caſe, 38 Elix. Tot82, 

7. If my goods be taken as Felons goods, upon a forfeiture for Felony, or u 
Waif, Eſtray, Deodand or Wreck; or be forfeit upon an Attachment, by my rot 
appearing in a Court; in theſe caſes there is no relief to be had in Equity for me, 
So upon an Outawry in any Action, albeit it be upon an unjuft cauſe, and I have no 
notice of it, yet I am remedileſs : But if there be any undue practice in it, haply 1 
may have ſome remedy againſt the Plaintiff in this Court, D. c St. l. 2. c. 3. 20 H.6.,, 
21 f. 7.7. 35 H.6.27. 6 

If any other Courts of Joſtice, by their over- nice and ſtrict obſervation of the 
— of Law, de me injury, I ſhall have relief here, For which know tbeit 

1. If there be any extremity uſed upon a Judgment had againſt me in another 
Court for money or Land, this Court may not vacate the Judgment, but may order 
the Perſons as it ſhall ſee cauſe in Equity. And ſo was it reſolved — 


Statute of 4 H. 23. upon a ſpecial Debate by the Kings command, 14 Pac. But incaſs 


tending to overthrow of Judgments had in other Courts, this Court neither may, not 
will examine or revoke them: For if ſo, there will be no end, and this will render 
them invalid, 37 Ed. 3. 14. Dyer 20. 27 H. 8. 15. D. & St. lib. i. ch. 18. Carky, 
4 If one make an Obligation in one County, and the Obligee ſue in another, and 
there recover it; it is ſaid the Defendant may have the Plaintiff here, and ſhew that 
by that he loſt the advantage of pleading ſomE truth, by which he might have avoid 
ed the ſuit, 9 Ed. 15. Cromp.7ur.42. | 

3. If two Copartners bring a Q. impedit, and one count falſe, by Covin between 


bim and the Defendant; I having damage thereby, may ſue them both here, 6 E 


10. ele, | 

4. If a Fine be reverſed in a Court, by inſpection and proof of Witneſſes, for 
Nonape, and in truth he's of full age, it ſeems relief may be here : And if the Co. 
dolor fer Revert ſell the Land to another, the Swhpena will lie againſt Buyer ani 
Seller both, Dyer 261.301, Cromp. fur. 66. | 
5. If one have Land in antient Demeſn in execution upon a Statute, and do after 
recover ĩt there by a fained Recovery, the party grieved that cannot falſifie there, 
may be rente ved here, Crowp.7ur. 45.6: | | * 
6. If a Suit be againſt me in any other Court, upon an unreaſonable Engaft 
ment, I may have relief here by Injunction. See Sect᷑. 12. before, and ' [njwniis 


at Sect. | X 
7. If a Fine or a Recovery be paſſed in the proper Court, and thereby a juſt 

Claim paſt, little hope of Relief is here, unleſs there be ſome notorious prachce in 

it; for in theſe caſes che Court is very tender. : ; 
8. If another Court entertain a Suit for Iythes not tyrheable, Prohibition lic 


here, F. N. B. 4... 
N The 


— 
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The Heir entring into his Fathers houſe had of bis goods worth five ſhillings, and 
the Defendant ſued a Bond of Five hundred pourtds agaioſt the Heir, as Executor of 
his own wrong: And proving be ſold or gave away the goods, a Verdict paſſed for 
the whole Five hundred pourds ; which appearing by the Certificate of the Juſtices 
of Afliſe, an Injunction was granted to ſtay all Proceedings in this Action, and to 
forbid any new Action, till the Court have determined the matter, Car. Rep. 49. 

The Plaintiff bad a Judgment for Three handred pounds, and was ordered to take 
Execution but for Two hundred pounds, ¶ ar. Rep. 52. A Debt upon a ſingle Bill 
latisfied, and the Bill not delivered, was ſued, and Execution gotten, and the party 
relieved here, 21 El/iz. Owens Caſe, (ar Rep. 74. 

If one ſue here to be diſcharged of a Legacie, and after the Defendant did ſue for 
it in the <piritual Court, this Court granted an Injunction, Car. Rep 73. 

If one man do unduly get a Judgment in the name of another, Relief may be had 
here, Car. Rep-76. And ſo in all ſuch like caſes, where any conſiderable tircumſtance 
of Equity is in the cafe z otherwiſe it will be diſmiſſed, Car. Rep. 6. 

The Plaintiff deſired relief againſt an Obligation of One hundred pounds, with an 
inſenſible Condition put in Suit; for that the Plaintiff being deſired wi the Defend- 
ant to ſeal a Releaſe, he deſired time only to be adviſed thereof, which the Defend- 
ant would not yield to, but hath put the Bond in ſuit, though no ways damnified, and 
now is ready to ſeal it, and an Injunction was granted, Car. Rep. 78. 

If one ſue for Tythes of Land not tytheable, it ſeems relief may be had here, 
Car, Rep.79. 

A A man ſued for words ſpoken in his drink, ſought for remedy herg, but 
could have none: Qui peccat ebrius, Inat ſobrius. (ar Rep gz. | 

The Plaintiff ſought to be relieved upon an Obligation of Three hundred — 
which be entred into to make a Jointure to his wife, in conſideration of One 
ſeventy four pounds promiſed to him by the Defendant in marriage, which was never 
paid to him: In this caſe an Injunction was ordered, Gar. Rep 112. 

The Defendaar pleaded Now eſt factum to a Bond of Four hundred pounds, and it 
paſſed with the Defendant. The Plaintiff preferred his Bill, ſuppoſed he had pro- 
miſed payment after the Verdict, and it was received, 35 Elis. Sutton: Caſe,T of. 137. 

But now by the new Ordinance, no Injunction is to be granted in any of theſe caſes 
before the Hearing of che Cauſe, to ſtay any Suit at Law ; but upon matter confeſſed 
io the Defendants Anſwer, matter of Record, or in Writing under hand and ſeal pro- 
duced in Court, Art. 28. Nor may any Injunction be granted after Plea pleaded at 
Lau, or Rules given, to ſtop a Trial at Law, or any Pleadings or Proceedings prepara- 

to a Trial, Art.29, 

If the Lord of a Copihold- Manor deny to do right to his Tenant a Copiholder, 
according to the cuſtom of the Mannor ; the Tenant may compel him to it by the 
help of this Court. Wherein take theſe things. 

1. If the Copiholder will put out his Tenant, that payeth and doth his ſervices; 
or if he ſurrender in Court to the uſe of another, and the Lord refuſe to admit him 
ta whoſe uſe the ſurrender was made: or will not keep Court for the benefit of his 
Copiholder ; or exact uncertain Fines, they being certain; a S»bpen lieth. 

2. So if he will not admit him upon a Deſcent. 

3- So if he be ouſted of his Copihold, and the Lord will not hold a Court whereac 
he may ſue for his Right. 

4. So in caſe of a falſe Judgment, upon a Petition to the Lord to redreſs it. 

5. So ta carapel him to grant a Licence to let it. 

6. A woman Copiholder for life, the Reverſion is granted to two for their lives, 
cum poſh mortem wel forigfaturam of the woman'it ſhall happen, and ſhe take a huſ- 
band that doth ſurrender to the firſt in Reverſion, who is admitted and dieth ; and 
alter the next deſireth admitrance, and could net have it, but the Lord entreth as an 
Occupant, as he might, and the husband and wife were willing to-ſarrender to him in 
Reverſion for life; and the Lord refuſing to keep a Court, or leave the poſſeſſion, was 
ordered tn do boch in this Court, Tot. 3. 44.4 Car. 3. Dyer 264 Fita. Sab pe 21. 
Rich. 32:89. NV. J. 1 Cromp. fur. 5 l. 3 3. | 

7. Lands 


In junction. 


gell. 14. 
Upon the hard 
dealing of the 
Landlord 2 
gainſt che Te- 


nant 4 Copy- 
holder. 


4 


5 (bancery. ur. | 


Set. 1 8. 
For the Surety 
againſt che 
Principal Debt · 
or or Creditor. 


Seck. 16. 
Upon a De- 
reiner of my 
Lands, Deeds 
or Goods, to 
diſcover and 

recover them. 


means in Law to compel 


5. Lands that had gone for Copihold of Inheritance, allowed here till they be 


recovered by Law, Tor. 44, 45. 


8. A Copihold granted by the Lord at a Court held out of the Manor, made good 
gainſt che Lord by Decree of this Court, To.4 5. Marks Caſe. * 
9. Mich. Eli. in Chancery, the Defendant would not admit the Plaintiff this 


Copihold, rays”: oo that he had forfeited it by cutting Trees; but he was or. 


dered to do it, he could not prove the cutting was by his directions, T ailer; 
Caſe, Toei t 4 n 0 > a 1 9 
10. The reaſonableneſs of a Fine upon a Surrender ſhall be judged here; a year, 
value of the Land was allowed good, Car, Rep 54. | 
11. The Court compelled the Lord to zumit his Tenant, a Copiholder, to ſue at 
Law without any forfeiture; Tor.3. And yet ſee before Sef.12. 
12. Bur if the Lord enter upon a'Copiholder for a Forfeiture by breach of the 
Cuſtom no relief is to bet in this caſe, Co. 4. 24. F. N. B. 12. | 
13. Stone ven hir nere 9. The Plaintiff ſued the Defendant to compe 
him, being Lor. iffs Fine, which he pretended was certain, and to 
admit him; the Del! 8 , becauſe it did belong to Law ; but it was over: 
ruled, and the Lord ordetedtokeep Court and ſet the Fine, and then that a Trial he 
at” Law, but the Coſts ſuſpended till the Trial were paſt : For the Plaintiff had ny 
Lord to keep Court, &c. | 
14. A cuſtom to pay an incertain Fine at every alienation of the Lord, will ng 
be admitted here; otherwiſe ic may be to pay it at the death of the Lord. But: 
cuſſom to pay Fine incertain at the death or alienation of a Copiholder, may be good, 
and will be allowed here, Car. Rep. 7. | 
15. But this'Court doth not order for all Tenants in general, nor for any 
time than the preſent except it be by agreement between the Lord and Tenants,whd 
if reaſonable is here decreed, Car. Rep. 27. 90 
For this, take theſe" Caſes. ſ 
1. If I be Surety for another to pay money, or to do any other thing, and be 
do& nor; but ſuffer'me to be damnified by it: In this cafe I may here, if I have ng 
remedy at Law, cotapel him to diſcharge me, D. & St. lib. 1. ˖ 
1 If L be bound with A, B. to pay money at a day, and he is bound to ſave me 
harmleis, and at the day I pay the money, and then fue my Counterbond, he may 
avoid this duit at Common - Law; but in this Court I may compel him to pay me the 
money again, M. 31, 32 Eliz. Cromp. 43, 44. in Chancery. | 
- 3.” Tf he principal Debtor and the Creditor will by agreement without my privity 
that am the >urety, continue the Debt after the firſt day of payment, when I & 
oe ix to be paid; in this caſe the Court will compel the Creditor to take his 


N reſief of him and diſcharge me, my Heirs, Executors, &c. Miles Caſe, 5 (ar. Hart 
(Leaſe, 10 fac. Sanders Caſe, 10 Pac. Tot. 181. 


Ik the principal Debtor have Lands deſcended, and his Heir have conveyed them 


inttuſt, I may here compel the ſale of them to pay the Debts, Tor. 18 2. 
3. Ihe aſſign Debts, which be things in Action, to me, I may recover them here, 


Tat. 1824)... 

If a man hold my Land from me, I may ſue him here, and ſuppoſe he doth keep 
my Bvidences from me alſo, and put him to ſet forth by what title he doth claim it; 
wherein are theſe things. a 

1. If I have occaſion to bring an Action for the Land, and cannot tell the Tenant, 
I may fue the Occupier here, and he muſt ſhew what he or any other clalmeth to bis 
knowl ; thar']'mayknow who to ſue ; yet ſome doubt of this. The Defendant 
held ove nis Term; the Court put him to ſhew what time his Leaſe was, A1. 6 Cr? 
TBD 75 5731 mBbR oor N01 | 

So the Cdnuſee of a Statute did here force the Leſſee for years to ſet down all the 
panticukets of his Leaſe; to ſee whether it were extendible or not, 11 Car. Tot. 183. 
—— Tu oo. C ee. 

Ifone detain from une my Evidences, and they be not in any Box or Cheſt locked, 
and I know not the certain Contents of them, ſp as to bring an Action at by fot 
eig. J. chem, 


— 
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them, I may recover them here. For explanation, take theſe Caſes. 


6 1. Wrights Caſe, circa 28 Eliz. in Chancery one did exhibit his Bill for Evidences 
| of Land, and made himſelf a title tothe Land, and the Defendant made himſelf a title 
d alſo, and juſtified the deraining of them; and it was referred to a Tryal at Law for 
the title, and ordered, That he ſhould have the Evidences with whom the Verdict 
1 paſſed, Cromp. ar. 44. Caries Rep. 16. 
X 2. If the Heir happen to get Writings, that by Law do belong to him, but in In- 
7 tereſt to the Executor: or the Executor get writings that by Law do belong to him, 
b but in Intereſt to the Heir, as Bonds or Statutes for the ſecuring of the Land of the 
5 Heir, or the like: In theſe caſes they may enforce the delivery of them here, Broo. . 


Oblig. 18. 68. Cbattel 6. | 
3. If one be bound in a Bond to me for money, and he hath gotten the Bond; I 
may ſue here for the Bond, and for the money without the Bond, «ff. 
If one have any other goods of mine, and I cannot tell what they be, I may fue 
for them, to Diſcover and Recover them in this Court, 39 H. C. 16. And if I have 
loſt my goods, and cannot tell who hath them; I may here ſuppoſe any man to have 
them, and put him to diſcover on his Oath, whether they have or know of them; 
and albeit the caſe be ſuch that I may by a Suit at Common Law recover them, yer I 
may herein this Court, for preparation to that Suit, force the poſſeſſor to made, 
and ſer down an Inventory of them, Cromp. ur. 45. If Lands be given by one DATED 
ſeverally to two men, he that hath the Deed ſhall be compelled here to hewie . ag 
the defence of the others Title, g Ed 4.41. If the King had — to me all the goods 
of A attainted by Felony, and I knew not the certainty of them; yet I may compel any. 
man that hath them, to make an Inventory of them in this Court, 36 H. & 26. where 
Deeds do concern as well the Defence of the Title of the Tenant fot life, as of him 
that poſſeſſeth the Deeds, being to him in Reverſion or Remainder; in this caſe it is 
uſual for this Court to order them to be brought into the Court, {aries Rep. 19. So _ 
in ſuch like caſes, where the Land is yet in quettion,or the Court hath not'determined 8 
who ſhall have it, Caries Rep. 5 2. 18 Eliz, The Plaintiff ſued for Tokens he had de- 
liveredco the Defendant, when he was a Suitor to her ; ſhe confeſſed part of thin 
her hand, which the Court forced her to deliver forthwich ; and for the reſt, thac the 
Plaintiff left them againſt her will, and ſhedelivered them to a friend of the Plaintiffs 
that dealt between them; and for that, ordered that he take his Remedy againſt the 
friend, Caries Rep. 55: Where the Court doth ſee cauſe, it will force the Defendant 
to bring the Writings in Court, by a Dacens tecum, Caries Reports 67. 43. 
32. 58 nw” 


SS * 


For this, take theſe caſes, © 


1. 1his Court would not change an Eſtate in Fee, depending on an Eftate in Tail, Sed 17. 


Tothil 84. : — 2 


2 An Eſtate in Tail was Ordered to be cut off, againſt the Proviſo of a Deed, 
onely to make a Wife a Joynture, and to ſettle the l as it was before, Bailies caſe, 
38 Eliz. Toathil $2. 

A. deceaſed, late FathePto the Plaintiff, did give the Land Intailed to the Father 

= of the Defendant, reſerving forty pound Rent co him and his Heirs, after granted 

twenty five pound, part of the Rent, to the Plaintiffs for their lives; the Detendants 

ip Father did Attorn and pay the Rent to the Plaintiffs, till two years before his death, 
N after the Iſſue in Tail refuſed, but was ordered here, Caries Rep 92 

A Father being Tenant in Tail of Land, ſells this Land, and leaves as much 

at, free Land to diſcend to his Heir in Tail; in this caſe it was ordered, that the Heir 

his ſhall repay the money paid by the Purchaſor, according to the Fathers Will, or 

— — the Plaintiff ſhall have the Fee · ſimple, Ruled, Pearces caſe, Tothid 183, 

In this Court a man ſhall bave Relief for the recovery of his Land, Debt, or Sec. 18. 


D | Abour the | 
the ren where by Law he hath none. For the knowledge whereof take theſe of 25585 of 
1. If I have a good Title to Land, but have loſt my conveyance, I may recover or — _ 
od, my Land in this Court, Caries Rep. 24. aue caſe, The Plaintiff ſued to have 
. f . 


his 
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his Leaſe, and ſuppbſeił i to end at Lach- dy, 1 (04. had it Decreed ; and after, find. 
ing the Leſt, it did no end til 1605. aſter he moved he might continue che Land 
till £605 ; but it ü nur be granted without 4 new Bill, Caries Rep. 25. 

Rent. 1. H F have a god rite to Rent, bit no means to gain it, as if it be a Seck, and 
I have Had no Seiſin of it, ot another Rent, and I have not had any Attornment of 
the Tenant, or the Rent is by ſome accident without any reeompence for it diſcharped, 
or the like, I may retover it hete. $6 if if hath been uſually paid, but I can ſhew ng 
Deed of it, Tothil 171, 172. 77. 173. And yet ſome fay in the caſe of lack of Seiſin 
of a Rent, I ſhall have no remedy here, Co Ap Littl. 159. So the Lord Keeper 

and Judges, A. 1596. (aries Rep. 5. Buta man poſſeſſed of a Leaſe for years De. 


E xecutor. 
viſed a Rent out of it, without clauſe of diſtreſs, and made his Wife Executrix, the 
married, and ſhe and her Husband fold the Leaſe; in this caſe the Court Ordered the 
Recompence to be made by the Executor, and would not chatge the Land, 9 ac. 
Watt Cafe, Tothil 77. 

Tſpecialty loſt, F. If one o me money on an Eſpecialty, and T have loſt ir, or cannot come at it, 


yet if I can prove it, I may recover my money here, Caries Rep. 25. 

4. If I ſae for, and recover a Debt at Cormmon-Law, and for Error it is Reverſed 
in the Etchequet. chamber, I may aftet notwithſtanding recover it here. Corrings 
caſe; 40 EH. ( arits Rep. 8. 

Limitation. 5 Th foie cafes, Abeit I be gone in point of time by the Statute of Limication; 
21 —— by hot ſuing for it in time ; yet 1 ſhall have relief here, eſpetially whenit 
hath been demanded within the time; ot wherrit is given and directed to be paid by 

Will, Tor 1:8. 79. 53. 

6. An Eleęit being tetut ned and filed, and the time thereof elapſed; and yet the 
Plaiaciff 4inſatisfied hi Hebt; be was felie ved here, and the Elegit revived, Tall 


ook 524 1G | 
75. This Court will 6rder the Lands ettended to he delivered to the Plaintiff is 
exectitioh, and at the yalte it is found, oui 158. P 
5 5 the King had gwen Forfeit- goods to A. he might have retoveted it hem 
39 HFH. 6. 26. | | | 
9. But if Landi be extended by a Jury much under value and there be no praRif 
in the caſe, it ſeems no retmedy is to be had here ; for the Debtor may help himſel 
Bar in action by payment of the money, Cromp. Nr. 35. 15 H. 7. Dapleys caſe. And if a Dt 
Final. fendant hath wa ged his Law in an Action, and thereby the Plaintiff is barred, of 4 
Grand Jury in an Actkint do finde with the Periz Jury, though never ſo much againſt 
Truth, and a man have twenty witneſſes to diſprove it, this Court will not give Re- 
lief, D. & St. 3 1. Cromp. Pur. 49. 
For this obſerve theſe cafes. 1 tas 
Seck. 19. 1. The meaning of a Will is to be performed, and will be ordered here, Cu. 


Aboiit Pele cafe; Fothil 141; | 9 1 
ſhall be taken 2% An Avermetit of a Will not allowed by Law, will be received here, to have the 
And performed intent performed, Tothil 188, 189. | g 

in Equity. 3. Lands Deviſed td two, to be equally divided betwite them and their Hein, 
Agreed ahd Ordefed here to bed Tehahty in Common, and the Survivor denied to 
Rave alk, Th, mg. 

4. Doctor Ford, by his Will deviſed hi Land to his Wife in theſe words; (Non jt 
viam fide Comi(ſa) fot which his Son might ſue her; but hoping that if his Son grew 
ch rifty, klikt at her deatk ſhe Would leave the Remnant bf theſe Leaſes to him; ſhe 
Harriet Greyſal, and before marriage he did write to her that ſhe ſhould diſpoſe the 
Leaſes at her death, after matriage he ſells the Leaſes 5 the Son ſues here, bur had 
relief, EU Rep. 22, 23. 

The Plaintiffs Father, ſeiſed of Land in Fee, by a Nuncupative Will deviſed thrtt 
Hundred porrnd ont of his Lad; to be paid to falſe portiohs, two hours before bis 
Katt, and breadfe the Father had diſ- intterited him of other Land, the Court ft 
him of this payment, 13 Pac. Sambarns caſe, Tothil 184. 5 

The pläfiffs Füther 4 fully refolve that he ſhould have the Leaſe, makes linde 
of Devile of ir to birt Avers tes foy thut he bad given it te him, the 


that 


— 
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that had the Leaſe;- ſay and proteſt, as he was a Chriſtian man, he ſhould have it, 
offered an Agreement, and to give him two hundred pound for the Leaſe ; it was 
Decreed he ſhould have it; Redman caſe, 28 Eliæ. Tethil 69. A Deviſe void in Law, 
by reaſon of a miſ-recita} of a Grant, and lack of Attornment, Decreed here to be 
good, Bacon caſe, Tothil $9. A breach of a condition upon a Deviſe, was here 
holpen againſt the Heir, Serjeants caſe; 39 Eliz.T othil 77. If there be a great over- 
plus of Eſtate, and no diſpoſal thereof by the Will; this Court doth Order it to 
the Teftators Kinsfolk, and to chatitable uſes, Breretom caſe, 6 Jac. Tothil 87. A 
Deviſe of money to a woman, if ſhe would be divorced from her husband, was de- 
creed good, without Divorce, Tenants caſe, 6 fac. Tothil 78. If one poſleſſed of a 
aterm, Deviſe it to another beſides the Executor, and he have not Aſſets to pay 
debts and ſell it, there is no relief to be had here: But if he have enough beſides, 
and yet ſell it, the Legatee ſhall have relief here againſt him; and if the buyer did 
know of the Deviſe, the Swbpz»ns ſhall go againſt them both, but the Court will not 
avoid the ſale; before the fa haply the Court will not avoid the ſale ;- but before 
the ſale happily the Court will prohibit it, Plow 5 39. 519. See more in get ion nine 
before. It A. and B. be bound joyntly and ſeverally to C. in a Bond of a hundred 
nd, and C. gives to A. all the debts. he owed him j C. died, and his Executor 
Bed 4 for the debts. A complained for relief here; in this caſe the Lord Keeper 
doubted the manner of the Deviſe onely, being clear, that if the debt had been 
from A. alone, he would have relieved him, 6 Car. in Chancery. If one give his 
Leaſes to his wife, thus boping that if his Son be towardly ſhe will leave them to 
him, but not that he may ſue her, and before her ſecond marriage be promiſed to 
leave them to him; yet after the marriage he ſold them, and no remedy could be had 
here, Caries Rep. 23. 927! 

A Legacy was recoverable here; but by the new Ordinance it is provided, ic ſhall 
de ſred for at Common Law. Enquire how and where, and what the practice and 
experience is. 

On this, obſerve theſe caſes. | 

Firft, If Leſſee for years Demiſeth parcel of the term to another, and after, co- Upon a Frau. 
vinouſly, forfeit his Leaſe for a condition broken, and then take back the Land or dulent practice 
Leaſe again; in this caſe the Leſſee of parcel ſhall be relieved here, 1 E4.4.4. Cromp. Le, * 
64,65. (aries Rep. 18. See Section 12. before. " 

Secondly, If one enter into a Statute in my name, it ſeems I cannot avoid it here, 
but I ſhall have remedy by a Wric of Deceipt; but if he be of my name alſo, I may 
againſt this avoid it by Plea, Caries Rep. 22. 

If, before the Statutes of Fraud, the Debtor had made a Deed of Gift of his To avoid s 
Goods, to defraud his Creditors, and continued the poſſeſſion of them, and took Debt. 
Sanctusry and died there, his Executors having the Goods might be chargable here, 

16 — = — Rep. = * 
If one ods of me for money, and after, being a r, and purpoſing to 
defeat me of my Debt, gives the Goods to one 7. S. — E abe lte = 
and dies, and then his wife kept them ; ſhe married, and her husband kept them ; in 
this caſe . it ſeems may here ſue the husband and wife upon this Covin :- For they 
cannot be charged by Law as Executors of their own wrong, becauſe the Goods were 
the Goods of P. S. in Law, 16 C. 9 (romp. Pur. 62,63. | 
2. If one fue for Land, and the Defendant, hanging the Suit, make ſecret convey- 
_ of the Land; this Court will order him to diſcharge the Land thereof, Terbil 
108, 
3. If aScrivener appointed to draw a Deed of a Farm, and all the Land belong» T0 ,voia 4 
ing to it, makey it of purpoſe of the Farm cum pertinentiis, and after gets a Grant of Conveyance, * 
it himſelf, to avoid the Deed; this Court will avoid this, Harbins caſe, Torhil 
9. 

4. If The a ſimple man, and another cunningly procures me to conyey my Land To ger a mang 

to him for nothing; albeit he ſell it to Purchaſors, and a diſcent be eaſt, yet this Land from 

Court will order the reaſſuring of the Land, Lews caſe, Torhil A, 43. dim. | 
5. If Goods be given to defraud Creditors, in ſuch a caſe as the gift be not 

Ff 2 avoidable 


220 Chancery. Cnae..42, 
avoidable by the Statutes, poſſibly the Party may be relieved here, 16 Ed. 


* 6. If a Debtor will colude with ſome of his friends to deceive his Creditors, and 
his Friends break their truſt with him; it ſeems this Court will not give relief in this 
caſe, Fallere fallentem non eſt frau; and yet ſometimes the Court, in this caſe hath 
ordered the , ſo conveyed by Fraud to the Creditors, Caries Rep. 13. 

74 If acopy of ( ourt-Roll be indirectly entred, the party wronged may have Re- 
lief here; ard albeit the Homage finde the Copy true, yet this will not hinder Re- 
lief, Caries Rep. 55. If one ſell Land, and before the Aſſurance made, convey it to 
another that knoweth of the ſale, it will be holpen here. So if he convey it to an- 
other that hath notice, Caries Rep. 82. So if he convey it to any of his children, 
Tothil 105. 

If — be, and one of them releaſe the Debts (as he may) and there be 


. not enough beſides to perform the Will; in this caſe the other Executor may ſue 


Fraud upon 
Fraud. 


Se#. 20. him in Chancery; and if there be covin between him and the Debtor, the Sabάννν 
Executor. may be h inſt them both, 4 H. 7. 4: Cromp. v 106. 11 E4.4: 2. And if 
Vyſe. one be bound to two in an Qbligation, to the uſe of one of the two onely, and the 


other releaſe! the Debt / as he may by Law) he to whoſe uſe it is, may have relief 

Fointenants, here, and againſt them both; if the Debtor were privy to it, 7 H.. 11. If tro have 
any Commodity of Land or Goods together as Jointenants, or the like, and one of 
them rake; or ſell all from the other: In this cale, if it be in caſe where he hath no 
remedy by Law, as in ſome caſes of Merchants that are Partners, and in ſome others; 
the party grieved may have remedy here, D. & St. 12. 175. Cromp. Pur. 49. And 
yet in Carter Rep. 21, it is laid, That if one Jointenant take all the profits, the other 
ſhall have no remedy, except there be an Agreement or Promiſe of Account. If 
two Copartners or Jointenants joyn in a Q. Impedit, and the one of them plead co- 
vinouſly ; this Court will compel him to joyn with the other in the Plea or Preſent- 
ment. So if Lands be given ſeverally, by one Deed to two men; he which hath the 
Deed, ſhall be compelled to ſhew it for the defence of the others title, 9 Ed 4. 41. 
Caries Rep. tF. 

1 One Executor ſued another, ſuppoſing that divers Goods were leſt with 
them to be delivered to children at their full age; and the truſt and charge be- 
ing joynt, which may ſurvive, he deſires they may give Bond one to the other, that 


they, or if they die, their Executors ſha} 27 chyidren their Portions when th 
come of age; and it was thought fit td be decreed;” Caries Rep. 79. Two are — 


Executors to the uſe of children, one of them — into his hands, makes 
a Teſtament, and gives in Legacies as much as this, N all the reſt of his Eftate, and 
dies; his Executor was ordered here, firſt of all, our bf all the Eſtate, to ſatisfie this 
Eftate of the firſt Teſtator, ry Chief Juſtice caſe, Caries Rep. 86, 87. 

Sell. 21. In ſome caſes where an injury is done to me, the which is continued and increaſed, 
To have pro- I may ſtay it here by a prohibition ; as incaſe of ſome Waſtes, by cutting down of 
hibirion eo Woods, or ploughing up of Grounds ; wherein take theſe things. 

-- 2 imuty. Firſt, A Prohibition was granted here to ſtay the ploughing of ancient Paſtures by 
the Tenant thereof, Tothil 5 2. 

Secondly, The Leſſee of an Eftate diſpuniſhable of Waſte, was here prohibited 

Leaſe without to deſtroy the houſes, Aſorgans caſe, Tothil 92. At another time todo Waſte in 

impeachment Woods and Houſes, Kings caſe, 4 C. Tothil 82. And the Leſſee of ſuch a Tenant 

of Waſte. was here forbidden to do Waſte, 11 Pac. Tothil 82. And a Biſhop made a Leaſe be- 
fore the firſt of Queen Elisabeth, without impeachment of Wafte, which was con- 
firmed by the Dean'and Chapter. And the Leſſee cut Timber, and it being mov 
here, the Lord Keeper ſaid, becauſe the Biſhop was puniſhable for Waſte ; therefore 
he would forbid it, otherwiſe not. But he did not forbid the ſale of what was cut, 
Trin. 6 Car. The Biſhop of Sarums caſe. | 
Thirdly, Leſſee for life the Remainder for life, the Remainder in Fee and the firft 
Leſſee for life doth Waſte ; in this caſe, albeit he in Remainder in Fee hath no re- 
medy by the Common-Law ; yet he ſhall have a Prohibition to reſtrain him from 
doing more Waſte, Cromp. Pur. 48, 49+ Caries Rep.-20, 26. Tenant in Tail 


aftes 
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after poſlibilicy of Iſſue extinct . ſhall opt be reftrained, Doct. & Stud. Lib. 3. 


9 * ichly, Birch · Trees in ſome Courttries agreed to be Timber · Trees, and here 
forbidden to be cut down, 8 Pac. Tothit 88. | 
- Fifthly; If the Leſſee of a Copiholder dig Gravel, or cut Trees, or the like, which 
is not Waſte in the Copiholdet; yet he may be reſtrained, Caries Rep. 63. 
Sixthly, Two houſes adjoyping being upheld by one main Wall Randing upon the 
Freehold of either party, and one of them hath neceſſary Rooms ſtanding upon the 
others Kitchen, and he went about to pull down his under Rooms, which would be 
the ruine of the upper Rooms; an Injunction was granted to ſtay it till examination 
of the matter, (aries Rep. go. 1 * f 
This Court doth order Incloſures of Common Grounds, when it is for common ged. 24. 
good; wherein take theſe caſes. 1 About an la- 
1. It hath ordered Colledges, and the perſon of a Church to agree hereunto, fare. 
Tothil. ä {a 
2. Becauſe Lands have been incloſed thirty years together by conſent of moſt of 
the Pariſh; it was ordered ſo to continue, Piget caſe, 4 ar. And yet in 2 Car. in 
Ingrams caſe, the Court would not binde a man that did nor agree to it. 
3. M. 22 Pac. Trigs caſe. The Court would not decree an Incloſure, betauſe ir 
was a Depopulation, and the Plaintiff refuſed to give the Defendant amends for his 
common. | ? | U T 
4. If an judice be to the High-ways, or any converſion of Ti into 
Paſture, or ſack! like publick prejudice by the Incloſure ; this Court will 28 it, 
Tothil 109, 110, 111. | | | wo 
5. The Defendant once agreeing after diſagreed, was ordered co ſtand to his firſt 
Agreement, Foxes caſe, 13 Car. a | Pp 
A Releaſe was pretended to be loft, and it was depoſed it had been ſeen ; but this P*eds how te 
not allowed for proof, unleſs he would ſwear, that he had ſeenit ſealed and delivered; be Proved 
it is not ſufficient to ſay he ſaw it after it was a Deed : And-no Deed is to be allowed bete. 
here, unleſs ic be produced, or the Execution thereof proyed, Caries Rep. 31, 
A Bill way brought agaioft Executors to ebe Father, who was Guardian in Soccage Se. 23+ 
for the profits of the Land which he had received of his Wives Childes Land, and ©" 
the Plaintiff did aver they had Aſſets, and the Defendants demurred, becauſe they 
were not privy to the Account, but were ordered to anſwer, Caries Rep.5 4. The Suit 
was for certain Rents, Fines, and Woodſales, received by the Defendants Teſtator 
Curing the Plainciffs minority, and it appeared, That if the Plaintiff had made good 
proof he had been relieved : A Commiſſion was therefore awarded by conſent, Ca- 
ries Rep.114. And yet in the caſe of Fleetwood, 21 Eliz. it was ordered, That if t 
Plaintiff did charge the Defendant by the Bill, for the Iſſues and Protirs meerly by 
way of Account, then that the Defendants ſhould not anſwer : But if they were 
charged by way of promiſe, then that they ſhould anſwer, Caries Rep. 114. But it 4%ard. 
ſeems the practice is otherwiſe, This Court regularly will not make a void Award 
good: But ſome uſe it will make of it for Evidence and Advice, eſpecially when an 
Award is final and reaſonable, as to all the matters in difference between them; and 
ſometimes it will Decree the very things themſelves contained in the Award; and 
then eſpecially, when the parties hands are to it, ſhewing their Agreement to it, 
T«hil16. And therefore a Suit being for Land about a Cuſtom, and both parties 
agreeing, that the Judges of Aſſize had made an Award in it; it was decreed, that _ » 
both parties ſhould perform it and that either party ſhall have InjunRions one againſt 
the other,. Burters caſe, 2 Eliz. (aries Rep. 47. and 19 Elis. The Plaintiff ſued to 
have an Award made by certain Arbitrators iadifferently choſen to be performed; 
for performance whereof, both parties were bound one to other: One part whereof 
was, I hat if any difference. ſhould after ariſe, the ſame Arbitrators ſhould end it; 
and the Court ordered the Bill ſhould be retained, Barkers caſe; Caries Rep. 55. A 
19 Eliz, there was a Suit to have an Award in writing, made by the Lotd Chief 
Juftice, and under his hand, and the bands of the parties decreed ; and the party was 
called by Proces, to ſhew why it ſhould not be ſo, #akefields caſe; Caries 9 
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Under value. 


Fointenants, 


And where an Award is good, thete this Court will order the per. 
formance of it, and grant Injunction as , occafion ſhall be to ſtay Syirs 
againſt the meaning thereof, Caries Rep. 10s. | 

No Tenant . or Extent, (hall be forced to account here for 
more then the extended value upon any Statute; Recogniſance, or Judg- 
ment, unleſs the Suit be begun within a year after the Extent be exec. 
ted, and poſſeſſion delivered, and enjoyment thereupon accordingly 
except in caſe of Infancy Coverture, Non ſave memorie, or being bey 
Sea; and in theſe caſes within a year after the impediment remoyeq 
Ordinance for Regulating the Chancery, Art. 53. | 

A Suit was brought here, and becauſe it was for fix pounds onely, ir 
was difmifſed, Marbers cafe, 21 Blix. Caries Rep. 83. ö 

Another in the ſame year being for five pounds for Fiſh, was diſmiſled, 


* 


Richards caſe, Caries Rep. 100. | 
So another being for a Rent of ten ſhillings by the year onely, was di. 
miſſed, K/ghtons caſe, 21 Elià, Caries Rep, 80. 9 
So alſo another the ſame year was diſmiſſed; becauſe the Land ſued 
for, was not worth forty ſhillings a year, Townlies caſe, Caries Ry, 


So another was diſcharged the ſame year, becauſe it appeared to be for 


nothing but a liberty, to dry Cloachs upon a Parol-Agreement onely, 
Hambies caſe, Caries Rep. 76. 5 
Aud in that year alſo was another Suit in this Court for a Hawk and 
certain Evidences, ſuppoſed to be in the hands of the Defendant, andthe 
Court obſerving that the Evidences were put in for a colour onely, dif 
miſſed it, Glaſters caſe, Caries Rep. 82. And yet if it be under yalue, 
and for the poor of a Pariſh, the Court will hear it, © Caries I 
103. 

This Court will not order, That the Surviyorſhip of Jointenants (bal 
not hold place according to Law. And yet two Jointenants were, and 


one of them did =_ the other upon his Death- Bed, not to takead 


vantage of the Survivor, but to ſuffer it to go to the payment of the 
others Debts, and thereupon he Deviſed part of it to pay his Debts: 
And this was Decreed, and that the Survivor ſhould make the Eſtate ac 
cordingly. Springs cafe, 21 Eli. Caries Rep. $1, 1 

And in Mich. 7 Car. Two Joint. Purchaſors were, and one of them 
Deviſed his part for payment of his Debts, and it was ordered here, Ms 
thers caſe, Tothil 79. 

But if two Joyntenants be, and they cannot agree upon the Preſentment 


to a Church, but ſuffer a Lapſe there is no remedy here, D. & St, L. 


ch. 33. | 
Two Jointenants, Siſters, of a Leaſe for years, they marry, one of 


them dieth, the ocher claimeth the. whole by Survivorſhi 


Z 
' Husband of her that is dead ſued here, and pretended, That there was 


but the Court would not order the Defendant to 


exe Regno. 


ſome ſecret Act done in her life, by which the Joynture was ſevered, 
| Anſwer it, Cart 

Rep. 9. | | 
If one have my money, and I perceive him going out of the Land, | 
may by Suit ſtay hi till he have given me ſecutity to pay me, * 
| c 


Caar,42, ( hancery. 273 
che Scacute of the Fifth of Richard the Second, 4 23. (romp Fur. 644 Tot hi 


136. 

"This Court doth not give Remedy in Criminal things. nor incaſe of Miſdemean- For nMiſde- 
or, as for Perjury, Forgery, or the like; and yet for Miſdemeanors done in this meanor. 
Court, it will give relief, and punith the offenders, as incaſe of Perjury in this Court, 
miſ. carriage of a Commillioner in examination of witneſſes, or any practice here by 
2 Suit, examination of witneſſes or otherwiſe, Carves Rep. 56, 63, 68, 72y 75, 90, 

. $6.68. 
Thi Court is the proper place for a Woman being turned off by her Husband, to 
recover Alimony againſt her Husband, and it can be done no where elſe. But a 
Legacy by the new Ordinance is not to be ſued for here, but at the Common Law. 
See the Ordinance for the Regulation of the Chancery. But enquire the practiſe, and 
what Action at Law ſhall be framed for a Legacy, and how. 

Alſo Relief lieth here in divers other caſes, As 

If I be Leſſee for life or years, and a ſtranger do waſte againſt my will, whereby I Treſpaſs. 
am liable to a Suit and loſs of treble damages therein, and 1 bring my Action of Hebe damage. 
Treſpaſs, and recover treble damages =_ him, asI may, and after it hapnech that 
he in Reverſion, before he ſueth me, dieth, ſo that now the Action againſt me is 
gone; in this caſe the Treſpaſſor ſhall have Relief here, to have again his treble 
damages, D. & St. 34. Cromp. Pur. 49 Caries Rep. 2. 

If Tenant for life, or in the right of his Wife forfeit Iſſues which come upon the Ius. 
Land after his death; the owner of the Land it ſeems will not be refieved here in 
Equity; for this is for advancement of execution of Juſtice, D. & Sr. 38, Cromp. 


ur. 49. 

So, if one ſued for Land here, and it appeared the Defendant had been in poſ- 
ſeſſiona hurgetd year, and it was diſmiſſed, Caries Rep. 110. 

A Man married a Co-heir, ald had children by her that are dead, and he ſued here Sell. 24. 
to be Tenant by the Courteſie, the Land being conveyed to them and their Heirs The Gon 
joyntly, ard the Court refuſed to Decree it here, Cowley? caſe, 2- Fac. So the con- | 
rinned poſſt iſton of the Baſtard eigne ſhall prevail in Conſcience, as well as in Law, 
againſt the Mulier puiſue, D. & St. 154. Caries Rep. 5. So, if one have waged his 
Law to my Action of Debt againſt him, though never ſo falſly, I can have no re- 
medy in this Coutt. 

A Leaſe is made of a Houſe and Wood, wherein it is covenanted that the Leſſee To cut down 
ſhall have Hout boot and Fire-boot, by which is underſtood, that be is not to have Trees, 
to any other purpoſe, but that they belong to the Leſſor ; and in this caſe the:{han- 
cer doth uſually help him to it, leaving ſufficient for the Leſſor, (aries Rep. 

18. . 

One Pool was bound to C. a Merchant, in a Statute , after B. lent Pool five hun- Upon an Eu- 
dred pound to bly 4 Mannor, the which he did with this money; and within four 84g<menr. 
days after the Purchaſe, made it over to B. for the ſecurity of his five hundred pound. 

After C. ſued Execution of the Statute, and had the Mannor in Execurion: J. tued 
here to be relieved in Equity but was denied, (romp. ur 63. i 

If one was ſeiſed of Copihold Land in Fee, and bad two Daughters, by two Ven- —— bo. 
ters; the Daughters entred and cook the profits divers years together, without doing 2 
Fealries or paying Fine, ot any admittance by the Court, and the eldeſt dieth wichour holder. 
iſſue t But it was here Detreed, upon this poſſeſſion, That the Colliteral. Heirs of 
the eldeſt, and tot the ſiſter of the half blood, ſhould have the Land and it was 
ſaid, That the poſſeſſion was Seiſin ſufficienc without admittance, ro make the Heir 
iaberitable, Dyer 292, Cramp. pur. 53. The Copi - holder had a Daughter by one 
Wotan, and a Son by another Woman, and he died, his Son 'withn age, who by — — 
the Lord was committed to the Mother, whw entred, and then the Son died before (Colateral. 

Mus admittarce, by paying Fine or Fealty. and the Daughrer ſued in Chancery to be 
— but was denied; fot it was ſaid the Mothers poſſeſſion was his poſſeſſion, 
2 25 | 

A Man may at this Court recover damages for the profits of his Land kept away, Damages. 

in 


Poſt. ſſion of 


— 
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in ſome ſpecial caſes, and for ploughing up his Grounds, cutting down his Tr 
other Waſtes, in many caſes — = may be recovered by = T othil ** - 
But where one hath Right or Title to Land, for which he can recover no damages * 
the mean occupation thereof, albeit he may Recover the Land there; Regularly ng 
Remedy can be had bere, D. & St. Lib. i. ch.19. h ; 
Seck. 25. If the Collateral Anceſtor of the Deviſee do releaſe to the Diſſeiſſor, by his 
Releeſe with procurement, and die; this Warranty will Bar, albeit they know right to bein the 
arranty to Diſſeiſee, and intend to Bar it, and this is remedileſs, Cromp. Zur. $5- D. &. 5 
I 


Bar a Diſſeizor. 


And if I have two Sons, and the eldeſt go beyond Sea, and is ſuppoſed to hy 
dead, and I die, and the yonger Brother entreth and akencch the Land with War. 
ranty, and die without Iſſue of his body, leaving no Aſſets to his elder Brother 
who is his Heir, and he do after return, he ſhall have no Remedy here, ben 
barred in Law and Equity, Doct. & Stud. chap. 39. Lil. SeR.. 704, 705, 


07. ä 

Waſte. : if one hold my Land by Covenant, and do make Waſte in it, I may be relieye 
againſt him here, Tothil 188. | 

If there be two voluntary Deeds, uſually the Court doth Decree the firſt ; but 
the laſt be for payment of Debts, it doth Decree that Deed, Tothil 54. 

Highway A- One ſold a piece of ground, wherein was a High-way, and did not except it ; bu 

warded. it was ordered here to continue as before, Nowels caſe, M. 3 Car. Motten: caſe, 
10 Car. Tothil 70. 

The Contents of a Mannor being in queſtion, it was referred to a Jury to finde u 
it had gone by uſual reputation ſixty years paſt, Caries Rep.24. 

Parcel. * Parcel-or not Parcel was Decreed here, and the lying intermixt, and 
not to be diſtinguiſhed, Ordered to be ſet out, notwithſtanding the Defendant 
under the general words of his Deed, had long enjoyed it, Dean of d 
caſe. 

EStoppel. Every Eftoppel in Law, is not-an Eſteppel in Conſcience. For, if a lawful Heir 
and her ſiſter, a Baſtard, bad ſued out Livery together, the lawful Heir might have 
had Remedy here, D. & St. 34. | 

In theſe and ſuch other like caſes, where no ordinary Remedy is given by the 
Common Law, Relief may be had here, andno where elſe, by way of Bill — An- 
ſwer: But in caſes where there is an ordinary and clear Remedy for any injury by the 
Common Law, this Court will not meddle with it, 39 H. 6. 26. 7 H. 7.11. asin 


divers of the caſes before. 
Ways: And therefore in caſes of Titles of Commons, Ways, or upon Cuftoms, Pre- 
Commons. ſcriptions or the like, no Relief is to be had here. And yet in Wentworths caſe, 


2 Elia A Fold, Courſe, or Common of Pafture, was Decreed, Caries Rep. 46. 

Alſo in this Court one ſued for Common of Turbery and Paſture, and the De- 
fendant Demurred, and was over-ruled, Cries Rep. 64. 

Alſo in this Court one may ſet out or aſcertain a Common, or ſet out the Bounds 
of a Way, Caries Rep. 83. Tothil 48, 49. 

SeF. 26. A Bill allowed for a Title of Common, to examine Witneſſes, and upon Publica- 
Cuſtoms. tion to go to Law, 39 Eliz. Throckmortons caſe. 

Nor can one ſue in this Court for Debt upon a Bond or Bill, Treſpaſs, Slander, 
or the like, or to avoid a fraudulent Deed made to deceive Purchaſors or Creditors; 
nor ſue to prevent a Woman of her Dower , becauſe her Husband was de non ſant 
memorie at the time of the marriage; for in theſe caſes the Common Law giveth 
Remedy: Nor to have the penalty upon a Penal-Statute, by way of Information, 
39 Eliz. Cowaras caſe. Tothil 18. Caries Rep. 57. And yet ſome circumſtances, as 
lack of Witneſſes, or the like, may make theſe cole fit for the Chancery, Tothil 10. 
39 H. 6. 26. 7 H. 7. 11. (romp. Far. 65. 44. Tothil 189. 

And this Court hath ſometimes Decreed theſe things, as 6 Elic. there was a De- 
cree that the Tenant ſhould pay his Rent, and do his ſervice, and the Arrears thereof, 


Caries Rep. 5 3. 
Rep. 5 "W 


— 
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And in caſes tending to overthrow a Maxim or Fundamental point of the Com- 
mon-Law, this Court is tender, and will not admit any ſuit in it. And therefore if a 
man de non ſane memorie make a Deed, he himſelf ſhall not be received here to 

id his own Deed, (. 4-127- 
—_—— man BE relief here againſt his own Deed, be it Fine, Feoffment, 
Releaſe or otherwiſe, in caſe where it was unduly procured by practice, fraud or force, 
or without any conſideration at all, Tot. 42, 43. Cromp. Fur. 53. Dyer 169. See 
Sect. 8. before, Tot. 170, 171,78. : | h | 

If a man do a perſonal wrong, and die, the party wronged is remedileſs both in 
Law and Equity, Co. 4. 127. And hence it is, that if my Goods be fold in a Market 
overt, and the Property altered, I ſhall have no remedy in Equity, D. & Se, 40, 

H: 7. 12. 
? Ifs woman levy a Fine with fear, ard by a kind of compulſion, and ſo is barred, 
ſhe hath no remedy in Law or Conſcience, D. & Sr.5. | 

If a Leaſe be made rendring Rent with a clauſe of Re- entry, the Rent is behind, 
and the Leſſor die before any demand made thereof; in this caſe his Heir may not 
enter in Law, nor will this Court enable him ſo to do, D. & St. c.20,1.1, And hence 
it is, that if a Tenant in tail after poſſibility of iſſue extinct commit waſte, no remedy 
can be had againſt him here, no more than in Law, D. & Sn 2. ch.3. If a man 
have a Wife an Inheretrix, and her Father dyeth, and he maketh all the ſpeed he 
can to make his Entry, but his Wife dyeth before he can do it; in this caſe he cannot 
be Tenant by the courteſie, but for this he is remedileſs in Law and Equity both, 
D. & St. J 2. c. f 5. . : 

If a father leave his ſon and heir a great Debt, and Aſſets in Land to pay it; he 
cannot avoid it in Law nor Equity, D. &. St. /. 2.49. And if a man make a Leaſe of 
Land to a man and his wife, rendring a greater Rent thenthe Land is worth, and the 
husband die, the wife may chooſe whether ſhe will meddle with the Land. So if it 
come to Executors, they may refuſe it if they have not Aſets beſides; and this Court 
will not compel them to occupy the Land and pay the Rent, D. & St. 121,122. And 
yet in ſome of the caſes of this nature, ſometimes ſome circumſtances make it proper- 
ly examinable in this Court. 

So alſo it is in caſes tending to overthrow Acts of Parliament made for the pub- 


lick good and general Repoſe of the People: In theſe cafes this Court will nor eaſily 


admit of a complaint. And hence it is, that regularly it doth not give relief to a 
man that is barred by a Fine with Proclamation,and no Claim or Common-Recovery, 
D. & St. 4: 155. 33. So that a woman that was a Feme-covert when ſhe levied 
the Fine, cannot come here and ſay ſhe did it for fear, D. & St. 155. Car.Rep. +. 
And in this caſe alſo the caſe may be fir for Equity in ſome caſes, as of a Fine levied 
by an Infant, or the like. 

By the new Ordinance for Regulating of the Chancery, it is provided, 

I, That no Decree be made here againſt an Act of Parliament. Arr. 47. 

2. That none ſhall ſue here for a Legacie, Art.48. 

3. That no Relief be given here for that which a man may recover at Common- 
Law, unleſs it be to have the thing in kinde; where it cannot be had in Law, 
Art. 46. 

4. Nor may any Injunction be had now of courſe, but upon the merits of the 
cauſe, Art. 27. 

A Deviſe was of the Heirs third part of Lands in capite, and the Court decreed 
it againſt the Heir: But it was afterward reverſed as an erroneous Decree for the 
caule aforeſaid, the Caſe appearing in the Decree it ſelf, Paſch. 16 fac. Sir Henry 
Reſwels Caſe, 

And in the caſes of this nature alſo there do fall out ſome circumſtances alſo which 
make them fit to be examinable in Equity, and in ſuch caſes they are received here. 
And therefore where an Act of Parliament hath been taken one way for a time, and 
after is taken another way, Relief may be in Equity for caſes ariſing before the 
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Chancery. Car. 42, 


The manner 
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of proceedin 
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and Anſwer in 
this Court. 


And in all theſe, when a Plaintiff doth exhibit a Bill tending to any ſuch purpoſe 
as before, if it appear to be ſo in the Bill exhibited, the Defendant may demur to it 
and caſt it out of Court by diſmiſſion; if it appear to be ſo in the end of the Caſe 
when it comes to Trial, then the Court will ca it out. And if in the interpleadi 
by Bill and Anſwer they fall upon an Iſſue in Law, as Will or no Will, or the like, 
the Court doth uſually ſend it to Law to be tryed. | 

In the Courts of the Common-Law, the Judges do proceed ſecundum poteſtatem 
ordinariam ; but in this Court the Judges do proceed ſecundum poteſtatem abſolutam, 


And pet in this Court there is a twofold Power: Firſt, ordinary, which is in caſes of 


Traverſe, Recognizances, Partition, Scire facias, to repeal Patents, Extents, and the 
like; in all which they are to proceed according to the Rules of the Common-Lay, 
and ſo. it is a Court and Law. Secondly, They have another power that is more 
arbitrary and unlimited; and this is uſed by Bill and Anſwer : And in the exerciſe 
of this laſt power, the common method and proceſs is, firſt of all to call the De- 
fendant in by a Sabpœ na, which is the firft Writ, and is to require the Defendants 
appearance in this Court by a day, and under a pain, to make anſwer to the Com- 
plaint of the Plaintiff, 

But for this and the Proceeding in this Court, See my Firſt Part of the Marrom of 
the Law, in fol. 656. unto the end of the Book. And fee the new Ordinance of the 
Lord Protector and his Council, made the 22 of Auguſt 1654. and what Alte- 
rations be made thereby in the Proceedings and the Fees. 


Char, 43. ( barge and Liſcharge, | 
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CHAP: NI 
of Charge and Diſcharge. 


is an Ad done by a man, binding him, or that which is his to 
the performance thereof, angmaking him, or it; or both ſubject 
thereunto. See Rent charge. * 

Note, that Lands may be charged divers ways, as by Grants 
of Rent out of it, by Statutes, Judgments, Conditions, War- 
ranties, and the like ; and may be divers ways diſcha gd again, 
For all wtuch ſee much in other Titles. Lit. ſect 0485. & (0. 
. ſmper ¶ ve. 

And it is a Principle, That every Land in Fee - ſimple may be charged in Fee by 
one way or other, Lit. ſect. 648. | 

Where a Grant of Land will be good in reſpe& of the parties, Grantor, Grantee, 
Thing granted, or the manner of the Grant, there a Charge upon the ſame Land 
will be good alſo : As if any Body Corporate or Politick, Dean and Chaptet, Mayor 
or Commonalty, or the like, charge their Land by their Common. Seal, and common 
conſent, it is good. So if the Patron, or Parſon and Ordinary, or in time of Vacation 
the Patron and Ordinary charge the Land by their Grant, this would have bound the 
Land by the Common-Law : But in caſe where a Grant of the Land it ſelf would 
be void or voidable in reſpect of the parties. Grantor, Grantee, or thing granted, 
or the manner of the Grant, there a Charge upon the ſame Land will be void alio, 
and the Land ſhall never be ſubject to it. As if an Infant, Feme-coverr, Dean without 
his Chapter, Mayor without his Commonalty, or the like, grant a Rent out of their 
Land, this is void : But a Dean or Mayor in ſuch caſes may charge their own perſons, 
and their own Lands they have in their own right, So if one grant a cent to a perſon 
uncapable; or if one by his Deed grant a Rent out of Land to which he hath no 
right nor poſſeſſion; or if he have the poſſeſſion, yer hath no right; or if he have 
right, yet hath no poſſeſſion, this will not charge the Lard, albeit the party do aiter 
get a Right to it, or the Poſſeſſion and the Right come together, Perk, tir. Grants, 
14 H8.10 5 H..8. 

Where the right of Fee-ſimple is perpetually by Judgment of Law in Abeyance, 
without any expectation to come in eſſe, there he that hath this qualified Fee concur- 
rentibus bis que in jure requiruntur, may charge the Land, and this Charge is good; 
as in the caſe of the Charge of Parſon, Patron and ordinary before the Statute. But 
where the Fee is in Abeyance, and may come in eſſe every hour, there it cannot be 
charged till it come: As if a Leaſe be made for lite, the Remainder to the right 
Heirs of J. $. the Fee · ſimple cannot be charged till J. S. be dead, Co. ſuper 
Lit. 343. 

Lands intailed alſo may be charged in Fee, if the Eſtate tail be cut off by Fine or 
Recovery: For fa Tenant in tail grant a Rent-charge, and atter ſuffer Recovery, 
levy a Fine, or make a Feoffment, this Charge ſhall be always good againſt the Re- 
coverer, Conuſee, or Feoffee : And fo if he make a Leaſe. Aud lo alſo in ſorae caſes 
where the Eſtate doth continue: As if a Diſſeiſor make a Gitt in tail and the Donee 
in conſideration of a Releaſe by the Diſſeiſee of all his Right to the Donee, granteth 
a Rent-charge to the Diſſeiſee and his Heirs proportionabſe to the value of his Right, 
this will bind the Iſſue in tail. So if A. deviſe Land to B. and his Heirs of his body, 
the Remainder to C. on condition hat B. ſhall grant a Rent-charge out of it to H 
in Fee, and B. grant the Rent accordingly, this is good to bind the Eftate-tail and 
7 32 allo, as was adjudged in Dutton & Ivianes Caſe, AA. 15 Fac. 

If a man have a moveable Inheritance as in a great Meadow, two Acres by diviſion 
or election every year by Cuſtom, ſo that one year he hath it in one place, and an- 
Ge 2 other 
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other in another; this may be charged well enough, and the Charge will follow the 
Land, Co. ſuper Lit. fol 4-4. 343. 

When all thoſe that have Intereft in the Land joyn in the Grant of a Rent, ſo 
that the Grant is made Concurrentibus his que in jure requirunt ur, the Grant is 
for ever: As if at the Common-Law, Donor and Donee in tail had joyned in a 
Grant of a Rent, and the Donee die without Iſſue, the Donor ſhall hold the Land 
charged. So if the Mortgagor and Mortgagee join in the Grant of a Rent-charge, 
and after the — for the Condition broken, yet the Rent doth con. 

tinue. So if a Diſſeiſor or his Heid grant a Rent · charge, and the Diſſeiſee confirm 
it, this is now onavoidable when he doth recover the Land. So if Feoffee on Con- 
dition grant a Rem · charge in Fee, and the Feoffor confirm, and aſter the Cohdition 
is broken, and the Feoffor enter, he cannot avoid the Rent, So if Leſſee for life 
the Land with a Rent in Fee, and the Leſſor confirm it, this is a good Rent for ever, 
albeitche Confirmation be made after the Tenant for life. So if Tenant for life on 
Condition grant a Rent-charge in Fee, Leſſor confirm the Grant, the Condition is 
broken, the Leſſor doth enter, Co I. 147. 149. 10.49. Co. ſaper Lit. 300 121. 30r, 
14 4. pl. 14. 14 Ed. 3. Aſſ.109. 

If one have a Poſſeſſion and an ancient Right, and he grant a Rent- charge, this 
ſhall iſſue out of both. And therefore if Tenant in tail leaſe to A. for life, and after 
he grant a Rent charge to . A dies; he ſhall not avoid the Charge. So if A. Tenant 
in tail infeoff on Condition to the uſe of A. in Fee ; A. acknowledg a Statute, 
which by the Statute of 1 R. 3. r. 5. is extended, ( A. having then but a Rent and i 
Condition; ) the Condition is broken, by which the Feoffment is avoided, and he 
ſeiſed of the Intail again, yet A. ſhall not avoid the Extent; Ard fo if he had grant 
ed a Rent-charge, Co.2.14. Co. 1. 147, 148. 11 H.7.21. 

He thar hath but # Remainder or Reverfion of Land, may charge it, and the 
Charge is good in reſpect of the Poſſibility, and the Diftreſs ſhall faſten on the Land 
when it comes in Poſſeſſien, Co. 5. 2. 1. 62. and not before, Bro. Changi 
11. 30. 

And therefore he in the Reverſion expectant upon an Eftare for life, may charge 
the Land. And if A. leaſe to B. for years, and after A. doth grant the Reverſionto 
C. rendring Rent; A. cannot diſtrain during the Term per Aoyle, but — Dan) 
& Nedbam. If the Beafts of C. come upon the Land, A. may diſtrain them; but 
Moyle al contra, but by him, if C. pay the Rent once to A. if it be a year after, 4 
may have an Aſſiſe, Bro. Diſtre/s 48. but after the Term is ended, A. may without 
queſtion diſtrain for all the Arrearages, Co 5. 2. 

If A. leaſe to B. for life, and then grant a Rent- charge to C. A. die, B. being hs 
heir, in this caſe B. ſhall hold the Land diſcharged during his life ; but otherwiſe it 
is if he had purchaſed the Land, Per Neabam, g Ed.4.18. 

If A. leaſe to B. for life, A: charge the Land, A. doth diſſeiſe B. in this caſe 
A. ſhall forthwith hold the Land charged, 5 H, 5. 10. 

If the Leſſor grant a Rent-charge, and the Leſſee ſurrender, the Leſſor ſhall forth- 
with hold the Land charged, Bro. Charge 10. 

If A. be Tenant by Elegit, and B. having the Reverſion doth grant a Rent-charge 
out of it, and after B. doth releaſe or confirm to A. for life; in this caſe A. ſhall 
hold it ſubject to this charge, 31 A. pl.13- 

A. being Tenant for life, the Remainder to B. in fee, or the Reyerſion to him it 
fee, A. doth grant one Rent · charge out of the Land, and B. doth grant another 
Rent-charge, A. ſurrender: In this caſe B. ſhall hold the Land charged with both 
the Rents, Co. 9. 107. | 

If one have divers Eſtates in Land, he may charge or grant them, Dyer 10- 

If a Lord grant a Rent ont of his Manor in which are Copiholds, and after one of 
the Copihold-eftates fall into the Lords hand, and after this is granted away agai 
according to the cuſtom; now it ſeems the Charge ſhall not light upon this which is 
ſo granted away, but upon the reſidue of the Manor, Yet ſee Dyer 271. Cv. 4. 


24. 64. 
If one grant a Rent-charge out of Land that is in Leaſe for years or life, _ 
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faſten upon the Land as ſoon as by any means it come into the hands of the Grantor. 
and not before. But it may be the perſon of the Grantor may be charged before : 
See before, And be that is in Poſſeſſion, and he that is in Revexſion or Remainder of 
the Land, may both charge the Land, but the charge of the Tenant in poſſeſſion ſhall 
be preferred, 5 H.5.8. Co. 2. 137. Dyer 10. 1 8 : 

If one Jointenant grant a Rent · charge out of bis Land he holdeth in Jointenancie, 
the beafts of any of the other Jointenants ſhall not be diſtrained, neither ſhall they be 
charged hereby; but the beaſts of che Grantor may be diſtrained upon the Land: 
But if the Grantor ſurvive the reſt of his companions, all the Land is chargeable 
but if he die before the _—_ the Land is diſcharged, So. if one Joint-tenant 
enter into a Statute, or ſuffer a Judgment, his part only ſhall be extended and 
ſabje& to the charge whiles his companions live : But if he ſurvive, then all 
ſhall be in Execution, unleſs bis companions did ſever the Jointure in their life- 
time; and if he die betore his companions, yet the Execution is not diſcharged of his 
part, 7 H.6.1. Perk ſecti83. 11 H.6.33. Bro. Charge 39. Execution 148. Co. ſuper 
Lit. 184. 13 H. 7. 22. F.N.B.20. 

If a Mayor alone, or a Dean alone, will charge the Land they have in common 
with the Corporation, none of the Corporation ſhall be charged, nor the Land, but 
the perſon of the Dean or Mayor himſelf. 

If four be bound in a Statute or Recogniſance, and one die, the three that ſurvive 
ſhall not be charged with all, but thoſe three with the Heir of the fourth together 
equally, 29 A. f.37- ; 

If two be bound jointly in an Obligation, and one die, or be outlawed, it ſeems 
the other ſhall be charged with the whole. So if two be Accountants, and one die, 
or be outlawed: So if two warrant Land, and the one bach nothing to render in 
value, it ſeems the other muſt anſwer all. But if two men make a Feoſſment in fee 
with Warranty, and the one die, the Feoſſee cannot charge the Survivor only, but 
the Heir of him that is dead alſo, Bro. Peiate. 5. 16.21. 9 Ed.. 24. Co. ſuper Lit. 3 86: 
3-14. 19 H. 6. 55. 

If a man ſeiſed of Lands in fee, and poſſeſſed of a Term for many years, grant a 
Rent out of both for life in tail or in fee, with clauſe of Diſtreſs out of both, this 
Rent doth iſſue only out of the Freehold, and the Lands in Leaſe are only charged 
with a Diftreſs : But if it had been granted only out of the Lands in Leaſe, then that 
Land had been charged during the Term, if the Grantee live ſo long, Co. ſuper 
Lit.147. Co 7. 23. 

If one have divers Eſtates in the Land, and grant or charge it, this ſhall go out 
of all his Eſtates. As if A. be Tenant for life, Remainder to B. in tail, Remainder to 
A. in fee, and A. grant a Rent-charge and die, B. dieth without iſſue, the Heir of 
A. ſhall be charged. So if A. be Tenant for life, Remainder to B. in tail, Remainder 
to A. in fee, A. acknowledg a Statute and die, and B. die without iſſue, che Heir 
of A. ſhall be charged, as was held in Pethowſe and Cranes Caſe, M. 36 2+ 37 2. 
Co. J. So if A. be Tenant for life, Remainder to B. for hfe, Remainder to 4. in fee, 
and A. makes a Feoffment z in this caſe all his Eftates paſs, 24 E. 3. 70. Bro Dove 55» 
So if A. Tenant in tail, the Remainder to him in tail, a Fine, all his Eſtates pats 
and are barred, Co. ſuper Lit.372. So if A be Tenant for life on condition to have 
fee, A. leaſe to B for years, A. perform the Condition, yet he ſhall not avoid the 
—— for years. So of a Rent. But otherwiſe it is in caſe of the King, Co. 7. 

arl.2,14. 

A man makes a Leaſe for years rendring Rent, and after grants the Reverſion 


for life, to which Grant the Leſſce for years attorns; the Grantee acknowle © y tete aud 
Statute, and after ſurrenders his Eſtate ; the Conuſee extends the Statute, and diftrains |; hat cal. a 
for the Rent, and it was adjudged good, Brownl. Rep.2.par.97. Charge good 


Regularly, when the Eſtate is gone upon which the Charge is the Charge is de- in its creation 
termined and defeated As for — 8 1 ſhall after be 
If one be ſcifed of Land, and take a wife, and after grant a Rent or Common out — 
of the Land, or enter into a Statute, and it be extended during the Husbands life, and and the Land 
after he die, and the wife is endowed of a third part of the Land charged by ſuit ; now diſcharged. 
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by this the Charge is determined as to that third part, and that part is diſcharged of 
it. But if one have three Manors, and charge them all and die, and ſhe accept of one 
—— ſhall hold two parts of it charged, Co ſaper Lit. 349. F. N B. 150. 4 
17 Ed. 11 12 22 2 

If a man have a Term of years in Land in the right of his wife, and he grant 4 
Rent - charge out of this Land and die; now by his death the Charge is determined, 
and the ite ſhall hold it diſcharged: But if he ſurvive his wife, the Charge is good 
during the Term, 9 H:6;52. 7 H.6.1. 9 H.6.52, + r 
If a Tenant in tail grant a Rent- charge out of the entailed Land, (unleſs it be in 
ſuch a · ſperial cafe as is above) and then die, the charge is determined, and the Iſſut 
ſhalt hold it diſcharged : So ſhall the Donor alſo, if che Tenant die without iſſue, 
and the Land revert to him. And although the Iſſue after his entry make a Feoff. 
ment, and take back a new eſtate, yet the Charge doth not revive, 12 H. 4; 5; 
448d. 3. 21. 14. A. Brow. Charge 20. | 
I one deviſe that his Executors ſhall {ell his Land, and the Heir after his death 
enter and charge the Land, and then the Executors do ell it; now the Charge 
defeated, and the Vendee ſhall hold it diſcharged, 14 H8. 10. 

If a Feoffee or Leſſee on Condition charge the Land by a Grant or a Statute, ard 
after-the Condition is performed, and the Feoffor or Leſſor re- enter; now he ſhi] 
avoid this Charge, for the Land is diſcharged of it, Perk. /e.840. 

If a Diſſeiſor charge the Land he hath by Diſſeiſon and after the Diſſeiſee re. eme 
or recover the Land; now the Diſſeiſee ſhall hold it diſcharged, and is not ſubjc& q 
the Charge of the Diſſeiſor, Co.11. 

Iſ a Leſſee for life or years make a Feoffment in fee, and ſo commit a forfeiture 
andafter the Feoffee charge the Land by Grant, Statute or otherwiſe; and then the 
Leffortenter for the forfeiture : Now in this caſe the Charge is gone, and the Leſſer 
ſhall hold it diſcharged. So if a Leflee do waſte and cauſe a forfeiture, - and after the 
Waſte and before the Recovery of the Land charge it, and after the Leſſor recover 
it; the Leſſor ſhall avoid his Charge, Lit. ſect. 376. Perk ſect. 3844. 

If the Husband charge the Land he bath in fee in the right of his wife, and after he 
and his wife levy a Fine of this Land; now the Conuſee of the Fine ſhall hold it di 
charged, and the Charge is determined, (6.1.66. 

If there be Tenant in tail in poſſeſſion, the Remainder in tail or in fee to J. and 
J. S. grant a Rent or otherwiſe do charge the Land, and after the Tenant in tail in 
poſſeſſion ſuffer a Recovery of the Land; now hereby all che Charges by him in 
Remainder are defeated; Co.1.61. 

If one charge his Land with a Rent, or Statute, and after make a gift of itin 
Tail, and the Tenant in Tail make a Feoffment of the Land to the Grantee of the 
Rent, or him that hath the Statute extended, and the Iſſue recover the Land ia: 
Formedon : Now it ſeems this Iſſue may avoid this charge, becauſe it was once ei 
tinct. For the charge of Tenant i» tail, See Eſtates 19 H.6 45. | 

If a Tenant in Tail maketh a Feoffment to his Heir nberitable by the Tail, being 
within age, and after being of full age (living his Anceſtor) he charge the Land, and 
after the Tenant in Tail dieth : Now the Land is hereby diſcharged, and he ſhall 1. 
void his own Grant, becauſe he is Remitted: So if the Heir of the Diſſeiſſee do Dil 
ſeiſe the Deſſeiſor, and grant a Rent charge, and then the diſſeiſed dieth; the Grantot 
ſhall avoid his own Grant for the ſame reaſon : So if the Father Diſſeiſe the Grand 
father, and granteth a Rent charge, and dieth, now the Entry of the Grandfathers 
gone, if he die, the ſonſhall avoid the charge by the Remitter. Lirrl. Se, 660, Co 
ſuper ( ro. | | | 

"if — in Tail charge the Land, and after levy a Fine or ſuffer a Recovery 0i 
the Land to his own uſe ; this doth confirm the charge, and it ſhall continue: But i 
he ſell the Land away by Fine, or Recovery, it ſeems the-Conuſee or Recoveror 
hold it diſcharged, Co. 1. 61- | | 

If Tenant for life charge the Land, and then Enfeoff him in-Remainder ; in ths 
caſe he ſhall hold it charged during the life of the Tenant for life, and no longer 
for this is a Surrender. Brow. Charge 6. , 


CHAP. 43. ( harge and Uiſeba ge. 


If a man bave an Office of skill for his life, to which there is a houſe belonging, 
and he chargeth the houſe with a Rent during his life , and after he commit a 
forfeiture, yet the Charge ſhall continue during his life; for he that takes Land 
by advantage of a Condition in Law, muſt take it with his Charge, Co. ſuper 
"vo have a Leaſe for years or life, of Land, and grant a Rent out of the Land, 
and after ſurrender his Eſtate, and determine them; yer the Charge ſhall continue 
as long as the Eftates ſhould have endured, if they had not been ſurrendred, Dyer 10. 

ect. 844. Co 1.67. 8. 145. 
1 — a Leaſe for years or life, and after grant a Leaſe out of the Land, and 
after the Leſſee for years ſurrender, the Leſſor cannot avoid this Charge: But now 
it will take effect preſently, otherwiſe it will not take effect until the Leaſe be de- 
termined, 5 H. 5. 8. 38 E4 3:4. : | 

If one Joint-tenant charge the Land, and after releaſe to his companion and die, 
the Survivor ſhall hold it charged: But if it had come to him by Survivorſhip, contra. 
Co.6.76. 

If 4 man ſeiſed in Fee · ſimple that hath a wife, make a Feoffment in fee on condition 
and die, and the Feoffee on condition endow the wife of a third part, and ſhe charge 
this, and after ſurrender or grant her Eſtate to the Feoffee on condition: Now he 
cannot avoid this, but muſt hold it charged during ber life, Perk ſect. 8 23. 

If there be Tenant for life, the Remainder in tail, Remainder in fee to the Tenant 
for life, and the Tenant for life charge the Land and die, and the Tenant in tail die 
without iſſue; now the Heir of the Tenant for life cannot avoid this Charge, but 
the Land will be charged, 5 Ed.. 2. : 

If the Kings Tenant charge his Land, with or without the Kings licence, and after 
the Land come to the King by Attainder or Eſcheat, or the like: Now in this caſe 
the King muſt hold it charged, and cannot avoid the Charge, 3 A. p. l. ſtat. 2 Elizs 
P. + M cap. $8. 

If Tenant for life charge the Land, and after make a Feoffment to a ſtranger, or 
doth Waſte whereby it is forfeit and recovered; here he in Reverſion muſt hold it 
charged during his life. And if the Leſſee grant one Rent, and he in Reverſion an- 
other; now he muſt hold the Land ſubject to, and charged with both Rents, but the 
Grant of the Leſlee for life ſhall be preferred, 50 Ed. 3. 6. (0.1.67. Dyer 10. Co. g. 
107. Co. 10.49. 

If the Husband and Wife during the Coverture grant a Rent by Fine out of 
Land. and after his death ſhe is endowed with part of it; now ſhe muſt hold it charged 
with the Rent. 

If there be Tenant in life, the Remainder in tail to B. the Remainder in tail to C. 
and Tenant for life, and B. levy a Fine ſur grant, and render of Rent to the Tenant 
for life, and after B. the firſt Tenant in tail die without iſſue, and the Land go to C. 
he muſt be charged ſtill with this Rent to the Tenant for life, Co. 1.76. 

If Tenant in tail make a Leaſe for life, and he grant a Rent-· charge out of the Re- 
verſion, and after Tenant for life dieth, whereby the Grantor becometh Tenant in 


Seck. 4} 


By other mat» 
ters. 


tail again, and the Reverſioa defeated: Yet the Rent · charge is good and doth con- 


tinue apainſt him, but not againſt his iſſue, 11 H. 7. 21. Co. ſup. Lis. 349. 
If aſſent be iſſuing out of a Mill or Houſe, and the Mill or Houſe fall, yet the 
Charge doth continue upon the oil, 9 Ed.4.20. Co.1.113.10.48. - 

An all caſes when any Executory thing is created by Deed, there ſomething by 
conſent of all perſons, parties to the creation of it, may be by their Deed defeated 
and diſcharged : And therefore by a defeaſance of all, the Covenant that doth create 
a future power of Revocation, as the power it ſelf created may be defeated. And 
therefore Warranties, Rents, Charges, Recognizances, Annuities, Covenants, Leaſes 
for years, Uſes at Common-Law, and ſuch like things, may by mutual conſent be 
avoided : And every right, title, arid intereſt i» pre/ents or futuro, by the inquiry of 
all that have the right, may be barred and extin&. See Caſes, Co.10.49. 

He that bath Land in extent upon an Execution upon a'Statute-merchant or Judg- 
ment, aſlign over his intereſt, and after releaſe to the Conuſor, or to him againtt 
| whom 
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( harge and Diſebarge. 
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How a Charge whom the Judgment is had, this doth diſcharge the Execution, 24 Co. B. Ao 8 


may be di- 


charged. 


Taxes and 


Rates. 


Maimed Sol- 


diers and 
Mariners. 


Priſoners of 


the Kings 
Bench and 


Marſhalſey. 


Priſone:s of 
the Common- 


Gaol. 


Chepſtow- 
Bridg. 


' Church. 


Sewers. 


Moons Caſe, So if he acknowledg ſatisfaction, B. Weſton &. Eliners Caſe; gf in 
this caſe the party may have an Andita Querela againſt the Aſſignee, as was adjudg. 
ed in Flower & Elgar. Caſe, Paſch. 7 Car. B R. ; 

For the Diſcharge and Indempnity of thoſe which ſerved in the Wars, fee 44 
I9 Septemb. 1650. May 21. 1647, | 

Taxes and Rates, are the appointing and ſetting down how much every one ſhall 
pay and be charged with, Stat, 43 E. c. 3. 

The Juſtices of the Peace at the Seſſions muſt ſer a Rate or Sum upon every Pariſh 
to be paid weekly, towards the relief of ſick, hurt and maimed Soldiers and Mariners 
but no Pariſh muſt be rated above ten pence, nor under two pence weekly; and if 
there be fifty Pariſhes in the County, not above ſix pence a week: And this ſum 6 
taxed ſhall be yearly aſſeſſed by the agreement of the Pariſhioners within themſelye 
or in default thereof by the Churchwardens and Petty. Conſtables, or the more Part 
of them, or in default thereof by the Juſtice of the Peace next to the Pariſh : And 
if the party taxed refuſe to pay the money taxed, the Churchwardens and Petty. 
Conftables, or either of them, or in default of them the ſaid-Juſtice may levy it by 
fale of his goods. See more in Treaſurer: 

The Churchwardens and Overſcers of every Pariſh, or the greater part of them, 
may by advice of two Juſtices raiſe weekly, by Taxation of every mans Land within 
the Pariſh, money, and charge men towards the Relief of the Poor: And every mar 
muſt pay according to that Rate, or complain at Seſſions for relief, Sr. 43 Elis. ca. 
See more in Poor. 

The Juſtices of the Peace at the Seſſions muſt ſet down what muſt be paid by every 
County quarterly towards the Relief of the poor Priſoners in the Xing Bench aul 
Marſhalſey, and ſuch Hoſpitals and Alms-houſes as ſhall be in the ſaid & ingi-Bench 
or Marſhalſey, and in the lame County; and it mult not be leſs then twenty ſhilling 
out of every County yearly to each of the ſaid Priſons. Which ſums ratably to he 
aſſeſſed upon every Pariſh, the Churchwardens of every Pariſh muſt collect and pay 
to the High-Conſtabie of the Diviſion, So that it ſeems this Taxation muſt be made 
by agreement between the Pariſhioners amongſt themſelves; and that if any refuſe 
to pay, that upon complaint the Juſtices of the Peace at their Quarter-Seſfions may 
compel him: And if any be over-rated,that he muſt be relieved there, Stat. 43; Elix; 
cap. 2. 

The Juſtices of the Peace at their Quarter- Seſſions may rate and tax every Pariſh 
in the County weekly as they think fir, ſo as it exceed not three pence a week cvery 
Pariſh, towards proviſion for the Relief of Priſoners in the Common-Gaol. And 
every Sunday the ( hurchwardens muſt levy it, and pay it quarterly to the Head- 
Officers of every Hundred or place, to be paid in at the Quarter. Seſſions. And this 
alſo it ſeems muſt be taxed upon the Inhabitants by agreement amongſt themſelves, 
or elſe by Order of the Seſſions, St 14 Elix. c. 5. 

Four Juſtices (whereof one of the Quorum) may tax the Counties of Glouceſter 
and Monmouth, according to their diſcretion, for and towards the Reparations of 
Chepſtow: Bridg , and every Hundred muſt pay according to the Rate. Bur they muſt 
rate every man in particular by Agreement, or by Order of the Seſſions, St. 3 Jac 
cap. 23. 

Such Juſtices alſo may rate the Inhabitants of any Towns or Villages neer unto any 
decayed Bridg on the High- ways, when it is not known who ought to repair it; a 
the perſons ſo taxed mult pay it accordingly. See Star. 22 H.8.cap 5. 

The Rates for the Church are to be made by the Churchwardens, and the greater 
part of the Pariſh preſent, after ſolemn notice given in the Church, upon every Inha- 
bitant and Occupier of Lands in the Town or place, for money towards the Repa- 
ration of the Church, and other matters belonging thereunto, and according to 
that Rate men muſt pay, or they will be compelled to it. See Chaurchwardens, 
Co.5.67, 

How men ſhall be taxed and rated for the reparation of the Sea. banks, See 
Commiſſion of Sewers. Th 
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” The Rates of Subſidies and Fifteenths are to be made according to the Statutes Subſidies and 
r in whereby they are granted, if they ſet down any Order of Taxing ; otherwiſe accords, Fiſteens. 

udg. ing to the ancient uſe. See Subſpates, Stat. 9 H.4. cap.7. 1 Ed.3.6; See more of this 

a in my Puſtice of Peace Book, chap. 27. : 

ſhall E 

ciſh CHAP; XLIV. 

41 

15 Of Charters. 
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Harters are Writings, Deeds, Evidences and Inſtruments made 
from the King or any other man to another, upon ſome 
Eflate paſſed or conveyed between them of Lands or Tene- 
ments: ſhewing the place, name, and quantity of Lands; 
the Eſtate, Time, and manner of doing ot it; the Parties to 
the Eſtate delivered and taken; the Witneſs preſent at the 
ſame Time, with other Circumſtances. The word Charter 
doth uſually ſignifie the Kings Patent; which ſee in Patente, 
Terms ley, (0.1.1. 34 H. 6. 1. : 

And theſe are ſome of them called Principal, ſuch as do concern the Title of the 
Land, and are the chief ſtrength thereof; and others are ſaid to be Acceſſary, (i.) 
ſuch as concern the Poſſeſſion only, as Court-Rolls, and ſuch like, Co 1.1. 

Charters are the ſinews and ſtrength of mens Inheritances : And therefore for the To whom 
moſt part, he whoſe poſſeſſion is made by them, ſhall have them; and they are as they belong, 
Incidents or Concomitants to the Land, to go and paſs with it. As a man ſeiſed of 7 Por na 
Lands in Fee in Poſſeſſion or Reverfion, and hath divers Charters, Deeds and Evi- — 8 
dences, ſome with Warranty, and ſome without, and maketh a Feoffment in Fee 
without Warranty : Now the Purchaſor ſhall have all the Charters, Deeds and 
Evidences, as incident to the Land, and though they be not granted by the Deed ; 
Ratione Terre, to the end he may the better defend the Land it ſelf, having no War- 
ranty to recover in value, and the Feoffor being not bound to warrant, hath no uſe 
of them do if there be a Warranty in the Deed, if there the Feoffor grant the 
| Deeds, there che Purchaſor ſhall have them alſo. So alſo if the thing fold be ſuch a 
thing as doth lie in Grant, as Common, Rent, &c. if the Sellor or Grantor doth 

never grant the Charters that do concern the Land, and although there be a War- 
_ in the Deed, yet the Purchaſor ſhall have all the Deeds that do concern the 
Land. 

But if that a man be ſeiſed of Land: in Poſſeſſion or Reverſion, and have divers 
Charters, ſotne containing Warranty, and ſome not, and he make a Feoffment of 
this Land, ard warrant it to the Feoffee and his Heirs, ſo that he is bound to render 
in value, ard there are no words of Grant of the Charters in the Deed : Now in this 
caſe; foraſmuch as the defence of the Title is at the Feoffors peril, therefore he ſhall 
keep all the principal Evidences that are material for the maintenance of the Title of 
the Land; as all the Deeds which comprehend Warranty, whereof he may take ad- 
vantage, and ſuch as may ſerve him to deraignthe Warranty paramount, and ſuch 
like. But ſuch as are acceſſory only, which concern the Poſſeſſion, and not the Title, 
thoſe the Feoffee ſhall have: As if A. enfeoff B. with Warranty, and B. enfeo 
C. with Warranty, though C may vouch A. upon the firſt Warranty, yet be ſhall 
not have the firſt Deed ; and yet if in this caſe a ſtranger have them, the Feoffee 
may recover them againſt him. So if A. enſeoff B. with Warranty, and B. enfeoff 
C. by tbe word Dedi (which implieth a Warranty for life of the Donor) B. ſhall 
keep the Charters during his life, but his Heir ſhall not keep them afterwards, Co i. 
144. 3 Ed. 3. 11 Ed.3 17. 19 H. 6.65. 34 H 6. Co. 11. 50. 10 Ed. 4.9. 18 EAA. 14 
6 H. 7. 3. 6 H.. 33. Co. on Lit f. 6. 5 1 
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If a Lotd come to Land by Eſeheat, he ſhall have all the Charters belonging to 
the Land f6 eſchested to him, (vt. 1. Such Charters as belong to the Anceſtor, the 
Heir fhall tive, though he hach no Land by deſcent, Co. 1. 1. , 

If one make a Feoffment to two, and the Heirs of one of them, and deliver all the 
Charters and Deeds to him that hath the Fee-ſimple of the Land, and he happen to 
die before his Companion ; now his Heir ſhall keep all the reſt of bis Evidences, ex. 
cept the Deed of Feoffment, which the ſurviving Jointenant is to have, Co. 1. 2,3. 

H. 6. 1. 

K If two Jointenants be in by a defeaſible title, and a Releaſe is made to them, and 
one of them die; now the Survivor ſhall have that Releaſe, and all che reft of the 
Writings, Co. 1. 2. 21 H.7.33. 6 H. A ;. ; | 

If a Feoffment be made to two without Deed, and the Writings be delivered to 
ane of them, now the other ſhall not have them from him. So if 1 releaſe to my 
two Joint-Feoffers, and I releaſe to them both, and deliver che Deed to one, the 
other, though he ſurvive, ſhall not have it. ——— 

If i releaſe to two Diſſciſors, and deliver the Deed to one, the other ur 
ſhall have it. If the Diſſeiſee releaſe to the Diſſeiſor, and he make a Feofimenti 
the Land, rhe Feoffee ſhall have the Releaſe. But if a Feoffment be made co dos 
without Dred, and the Evidences that do concern the Land are drlivered to one, the 


other ſhall not have them, 34 H.6.1. 6 H.7.3. 
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CHAP. XLV. 
Of Chattels. 


m—_ ates or Cattals are all poſſeſſions of Goods moveable * 


1. Chattels 

hat.. unmoveable, except ſuch as are in nature of a Freehold, ot 
parcel of it. And theſe are either Real or immoveable, 

The kinds, which are fuch as do not immediarely appertain to the Per- 


fon, but either to ſome other thing by way of dependance, 

as a Box with Writings of Land, the Body of a Ward, the 

Fruit of a Tree, or the Tree it ſelf upon the Land, or are 

4 iſſuing out of things immoveable, and of a more real nature; 

as Leaſes for years, at will, Wardſhips, the Eſtates of Gard - 

eins in Chivalry, which hold the Land for the double ot ſingle value, the Eſtates of 

Tenants by Statute · Merchant, Staple or Elegit, and Grants of the next Advowſon : 

Seck. 1. Or elſe chey are perſonal and moveable, (i.) ſuch as are moved by others; as Money, 

Plate, Gold, Silver, Jewels, Utenſils, Houſholdſtuff, Debts, Wood cut, Corn Emble- 

1 and the like : Or fuch as move themſelves, as Cattel, and the like. 

Ar therefore talled Peffonal, either becauſe they are ſuch as do immediately belong 

to the petſon of a man, ts an Horſe, &c. or becauſe being deteined from a man, he 

hath tio means to recover them but a Perſonal Action. And therefore are ſaid to be 

Perſonal =Movtable, bectuſe one thay move them, and make them to follow a man from one 

Dec. —Plick to another. And alltheſe one may devife by Will; or if he die, they ſhall go 

Executors. w His Executors'or Adminiftrarors. T 

 Petforal things alfo are either quick and living, as Beaſts, Fowl, and the like; or 

dad, a5 Money, Gold, Saver, or the bike: The living alſo are either tame. or wild. 

N theſe kinds of Chattels aiſo ate vither in Poſſeſſion, as when one bath his Ward 

Thing in or dis Oo d in hund: Or in Acton; which is, where ohe hath not the thing it ſelf, 

— e it; and then it is called a Choſe in Action. Terms vey, 

| ram(,yf.tap.16. Stat.1 Flic. vp. . Cv. rer Lit. f. A U. 118. Plow. 1 92. Dyer $775: 
85.5 75. Perk fett. 60. F. N. q. ias. * 5 * 
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Chattels are not fo much regarded in Law, as Inheritances and Freeholds ; nor 2. How they 
Chattels perſonal ſo much eſteemed as Chattels real: And therefore it is they will ſo are 2— 
eaſily veſt in a man, and deveſt again; and deveſt, and veſt again: For, De miuimis 21 * 
non carat Lex, (i.) The Law regardeth not ſmall things. Hence it is that no Precipe 
will lic againſt a Leſſee for years, that hath only a Chatrel, for the baſeneſs of his 
Eſtate, Co.8.95. Dyer 25. 163. 298. 30, Co. 8. 17 l. Plow.418. | 

If a Leaſe for years be made on Condition, that if fuch an Act be done, it ſhall be Re- cum. 
void; it wili be made void without Re-entry, 24 Ed.3.54. 8 Ed.4 3. void. 

A Traitor or Felon, after the offence done, and before conviction, may ſell any Felon. 
of his Chattels real or perſonal, bona fide, to maintain himſelf. And an Officer of 
the King that is an Accountant, may ſell any of his Chattels bon fide, after he is Acc. 
become an Accountant and Debtor to the King, and the Kings debt will not reach it. 

They will veſt inthe King where they be forfeit, and the Kings Officer may ſeiſe them . 
without any Office fo 

If an Obligation be made to two, and one of them releaſe the whole Debt to the 
Obligor, the other is without remedy : But in caſe of Inheritances and Freeholds, 
the Law is otherwiſe. 

Chattels will eaſily veſt and deveſt : As if one that doth hold Land is capite doth þ. Ons 
mortgage it, and the Mortgager die, his Heir being within age, and the Kiag ſeiſe the fully veſſed, 
Body and Land, and after the day the Morrgager redeem the Land and re. enter; ſhall after be 
now the Wardſhip is loſt again. So if he make a Feoffment to the uſe of the Feoffee deveſted and 

and his heirs, until the Feoffor ſhall pay to the Feoffee or bis heirs an Hundred defeated 5 
- and that upon, and from the day of payment of the Hundred ponnds, the —_ 
Feoffee and his Heirs ſhall ſtand and be thereof ſeiſed to the uſe of the Feoffor and 


— cap Bing by him of Body or Land, the became void, and a 
new Biſhop is made: It is adjudged, that the Executors or Adminiſtrators of the Prede- 
ceſſor, as a Chatrel-veſt, and not the King nor the ſucceeding Biſhop ſhall have this 


"I his goods to his daugh and after they are d 
If one give his g to his ter in marriage, after they are divorced, Huband and 
the wiſe all have Cet goods that are not ſpent, Dyer 13.4. Wife. 

If a Waſte by a Guardian in Chivalry be found againſt him, whereby he loſe the 
Cuſtody. of che Land by the Statute of M. ib. cap.4. yet the Marriage is not deveſt, 
but he may ſtill maintain a Forfeiture of Marriage. So if Entry be for Mortmain, 
a Ward veſt ſhall not be deveſt, but the Abbot ſhall have the Marriage, &c. 
Dyer 25-6. | | 

_ The husband and wife are Joint-tenants of a Term for years, and the husband porfeiture of 
kill himſelf ; now in this cafe all doth ſurvive unto the wife, until the Office be found a Fele de ſe, 
— — upon the forfeiture, and then it goeth all from her unto the King, 
2. 

If one recover by an erroneous Judgment, and preſent to a Benefice, or enter % .- 
into the e of a Vilain, and aſter the Judgment is reverſed by Writ of 9 
— Collateral things that are executed, ſhall not be deveſted, Co. 8. 

2. 4. 5 ml 0 

If an erroneous Judgment be given in Debt, and the Sheriff by force of a Fieri Sheriff 
facias ſell a Leaſe for years of the Defendants, and after the Judgment is reverſed 
for Error ; now in this caſe the Term ſhall not be reſtored, but only the money 
made of it: But if the Execution be by: Elegir, and upon it the Sheriff do by In- 
quiſition extend a Term of the Defendants, and deliver to the Plaintiff in the ſn. 
and after the Judgment is reverſed : in thin caſe be ſhall have reſticarion of the ®#itmri. 
Term it ſelf, Cs. S. 142, 141. 4. Adj Paſch. 15 Jac. J. R. ' Backports and 
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Andif a Sheriff by force of a ſpecial Capias we Lagatwm, ſeiſe Goods, or Char 


tels, and felt them, and aſter the Uchary is reverſed ; here the party 'alſo ſhall be te- 
fiored to all his Goods and Chartels in kinde, Co 8. 143. 
If the King do Knighe a-Ward, but i in cuftody of his Guardian, by reaſon of a 


' Fenure in Cepire, or Knights ſervice ; now hereby 


the Wardſhip of the 


is De. 


veſted, but he ſhall hold hes: Lands, and have the value of the marriage, (+; * 


7. 7. 
If a man be Out-lawed, and the King 
King pardos him, and reftore bim to his Goods. 


— awa 


ſome of his Goods, and after the 
ow the Goods given between the 


| Out-hawry, and the Pardon ſhall not de Devetted, nor that D ee by the Par- 


don, Bros. 


Refbit ation 18. 


If a man die ſeized of Capite band and ir deſeend ro kb Brother and Heir, an In. 
fant, and the Lord feize the Ward, the Wife of the Fenant being privily with childe 
of a Son, and after the Son is born. Now the Brother ſhall be out of Ward, but if 
the Son dis; then he ſhall be in Ward again. Bo Gard; 119. 

If there be a Preſentment to a Church, bappes to a Tenant in Tail; 20 he FR 


at 
den ales fore he preſent ; now his Executor, not the Iſſue in Tail ſhall preſent, "br the Chang 
reputed a ; not Deveſted : $0'if a Termer have 8 Preſentmont, which doth happen; during the 
co _—_ Term, though he doth. not peeſont, yer he hall have it. Ste more in the next Qui 
de Lescuers ens following, and ih divers other J es, F. N. B 34. 4. B. Pork Sid. , 
welk dae of er If a Park d; Vicar, Maſter of Hoipital, or any Body Pohitick, de poſſeſſed of wn 
the 42278 of Goods or Chartels, in iber dn right, and die; theſe are Chatcels that ſhall go 
the Teftarof,” their Executors or Adminiſtrators, Hor to their Sbcerſlors, Co. 4.65 9: "Ok Sed. 
ane, har If a Leaſe be made for _— ora Warddup or che fle he #dvowfon of 5 chun 
crew to them or Covenant for payment of or the like be ge a, e an Obligation 1 
for ſuch to me, and to my Heits ; yet in — . asd Chatte, and te fhall 
things. to my Executor, and not to my Heir. 80 if way we der dine be made, on granted f 
Bae. moe and my Succefſors, iny Exeoutors ſhall have # f, and ib dhe Heir or Sutteflor ge 
the Deodj the Exetutor may recover hind for 1 #94740, 14 114 
3 H. 6. Y. F.NB. 1-20/ Neo. —— 76. 
chars, Tf have Rox, or Cheſt; or Trunk neg wt, andthe 
not iealed, ol locker Now. this rude 3s thy Exeeutor-; buti : 
| Enter 45; incident to the Wiitings, it would bo the Heirs, wheel 
ritings be, 22 Ed. 4 7. 3 H. 7. 15. 
IC rters bo pledged to mg for money, or granted to me, e 
that they do concern, it frexſis this is in the nature of a*Charrel, and 
Heir, nöt my Har” ſhalt bave üben: Bur all ſuch Chetters ab concern 12 aKericance, 
Mall ge wich. w Heir, andthe Land ie Gif: eber do coneerh, a1 4. 4.8, 19, 
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irs, —— make me a Leaſe of the Trees or xwouty years,” to begin 
la both rhoſp caſes, I ha the Trees in the-nature of 
4 Charts! — dente Brecutort aſter my death, 
, Or life, of Land, whereon Timber doth 

agaricurdomn any of the Timber, 
It he! where the Lefite doth cut where: the Law doth' tn — —_ 


be proſtrate by the act of God, and if the Leaſe for yet, 


2. wnlife; bexhule made imnpeathakbne of Waſte yvightch-caſe the Leſſee is to 
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Cuandy. " Chattels, 
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If one bo poſſeſſod of a Term of Land, and Dexiſe it ta A. far life, che Remainder 
to B. for life, whereby A. bath anely 8 poſtibilicy; now if H. die, his Executor ſhal 
have this poſlibility in the nature of a Chatial. © 0.8.55, 10. 47. I. 

Sa much uf my Wives Apparel, as is neceſary and eonvement for her condition, 
and flate, as her Gods, ſhe may diſpoſe at har death, or take aſter my death; but 
the reſt, as my Goods, ſhall go to my Executor, 33 H. G. 31, ; 

If a Feaſſment, Giſt in Tail, or Leaſe far liſe be made, hy one rendring Rent, and 


the Rent is behinde, and I die; or a Rent be granted ant of Land to me, in Fee for 


bib, ur ytars, and it be not paid to me in my life time, it ſnall go to my Executors in 
the nature of a Chattel. 3 2 H. 8. 37. Dyer 375. Cot. 48, 49. 

If a Rent be granted to we, my Heirs, and Execurors, ducing the life of 7. S. and 
for one half year after: Now this half years Rent, after-my death, ſhall go as a 
Chattel to my Executor. (ria, M. 7 fac. Co. B. all caſe. 

If one ſeized in Fee, make a Leaſe for yeary, rendring Rent, and deviſe this Rent 
to a ſtranger by years, and the Deviſee de; now it ſeems the Execucors, and not the 
Heir of the Deviſee ſhall have it as a Chattel, Dyer 5,6. 

If one poſſeſſed of a Term, deviſe the Land to 4. for life, the Remainder to . 
Now this is a Chattel (though itbe but a poſſihility) in B. which if he die, his Exe» 


cutor ſhall have it; but if ic be a remote poſitbilicy, where an eſtate is to be reduced 


202 certainty by a contingent precedent, and it doth not reſt in the Teſtators life 
time, it is otherwiſe. (b. 8.51. 10. 47. Prices caſe, Trin. 10 Pac. B. K. 
If any perſon that is Tenant for their own, on another life, make a Leaſe to me 
for one hundred years; this is a Chatcel,, which ſhall go to my Execucors, and is in 
| of Law, but a Leaſe for ſo many years, if be, for whoſe life ic is beld, do 
hve ſo long, Cu. y. 1. 5 \; | 
Where by the Statute of /e/{ms. 1. the-Lord ſhall have the Wardſhip of his Heir- 
Female, — — fourreen years, at the time of the of hen An- 
tuſtor for two years, if ho die within the ſame two years, bis Executors ſhall have it, 
27 H. 9. 3. Co on List. 99 rs © . . J. 
Ha wan make a Feoffment in Fee, upon condition, that the Feoffee ſhall pay an 
hundred pounds to the Feoſſer, his blgirs, or Aſſigns (or his Heirs, Executors, or 
Adininifirators) at ſuch a time: Naw, in theſe caſes the Executor ſhall have this 
. as * Chattel, if ir be paid by the Feoſſee. Co. 5. 96, 97. Fitz. Condi+ 
35a. ; - | 
If a man grant to me the to next preſentations of the Church of D. theſe are 
— and if 1 die, my Executors ſhall have them, 34 Hen. 6. 27.  Broo. 
C have. | 5 
If. a Parſon have an Annuity in Fee, in the right of his Church, and it is belinde, 


Peſſwilitye 
Wife. 


Seb. 3. 
Rent. 


Poſſibility; 


and the Parſan die, the Executors, and not the Succeſſor, ſhall have theſe Arrearages . 


as Chattel. F. N. B. 120. 1414. a , * 4 - 
A a man ſeixed of Land, and poſſeſſed of a flock of Cattle, Leaſe it to others for 
years, and the Leſſees Covenant to pay an hundred pound by the year to the Leſſor, 
an his Wife; their Heirs, or Altigns, during the Term, and an hundred pound at a 
day, for a marriage portion of his daughter, and die; now the Wife, and after her 
death, ber Executor, not the Heir of the Leſſor ſhall have chis Rent, Dyer 275, 
w76. , 0:18 39 31 11 29! 
H a man make 4 Leaſe for life, rendring Rent, and die; now the Executor, not 
the Heir ſhall have the Arrearages of Rent, due in the life time of the Teſtator, Dyer 
wm — — — a 98. * 6 1 
ther be in a Cheſt, or Box, wherein are Writings! (which appertain to the Heir, 

«nt fupra) Plate, or any other Goods; theſe do belong, and ſhall go to the Executor, 
and nor to the Heir. Fjrz. Execur. 111. uf tac: n 
If a nun finde Treaſpre, the gwner whereof is known, and he die before he have 
it, yer the Etecutor of himwhoſe it is, ſhall have it. Firz« {orone 446 

If Ibe Out-lawed, and my Goods forfeit, and die, and my Executor reverſe the 
_ for tram j no he ſhall have all iheſe. Chattels, and Goods that were ſo for- 


If 


F or feĩtur k. 


5 258 A 


= (hattels. [I 


Seck. 4. 


Fine on a Copi- 


bolder. 


3. Where not, 


— a on, nor be attached in an Aſſize, nor diftrained for Rent, are not 


Trees. 


Game of Parks. 


Fiſh, 
. 


If I being Guardian, do indow a Woman that hath title of Dower out of the 
Land, and after Idie, my Executor ſhall have the ſervice due from the Woman, du. 
ring the minority of the Infant. Fitz. Dower 138. 

If I be Lord of a Mannor, and a Fine certain or uncertain be Aſſeſſed u 
admittance of a Tenant: This ſam of money aſſeſſed (as it ſeems) is a Chattel to 
me, which ſhall go to my Executors if I die. 

If a man have a] for Land, in a real or mixt Action, or damages, and 
die; now the Heir have execution of the Land, and the Executors ſhall rec 
ver the damages: So if a man recover damages for detaining of Charters, and die, 
the Heir ſhall have the Charters, but the Executors the damages; but the Executor 
ſhall not have Execution for the damage, before the Heir hath ſued a Scire facias for 
the Charters, Fitæ. Execator. 32.139. 

The Executors ſhall have a raviſhment of Ward, for a Ward took away inthe 
time of their Anceſtor, per Stat. of Ed z. for Goods taken away in the life of the 
Teſtator; this is a Chattel therefore in them: So if che Teſtator had a Leaſe for 
years, or an Intereſt by Statute, or Elegit, and be ouſted and die, the Executor 
have an Ejectione firme: So if the Teftator _ an accompt, and the Defendant 
ſay Neunques ſon bailge, and it be found againſt him, and after Judgment the Plain- 
tiff doth die; this Action ſhall ſurvive tothe Executors : So if the Teftator hath te- 
covered any debt, or damages in any perſonal Action, this as a Chattel ſhall go to the 
Executor: So all cauſes of Action and Suits ſhall go to the Executor, and not to 
the Heir: Wherefore ſee more in Executor, the very ſame Queſtion in effect with 
this. Fitz. Execat.52, 53, 59, 84,117. & Accompr. 56. | 

Regularly all thoſe things which ſhall not be forfeit by Utlary in a perſonal Adi. 


neither ſhall go to the Executor, but to ſome other. 

Alſo whatſoever it will nos be Felony to ſteal, as all the Incidents of an Houle, 
as Glaſs of the Windows annexed to the Windows by Nails, or otherwiſe ; all the 
Wainſcot about the Houſe, fixed by Nails, Screws or — through the Poſts, oc 
Dyetoaſe, fanding, and faſted ro the Walls, or tending od faſtned — 

x to the Walls, or ing to the 
in the middle of the Houſe (though faſtned to no Wall) a Copper or Lead fined to 
the Houſe ; all the Doors without and within, whether they be ſet up at the charge 
of the Lord or Tenant, ſhall go with the Houſe to the Heir, or him that is to have 
the Houſe, and not to the Executor of the Tenant, as a Chattel. 

Alſo Trees ſtanding, and Graſs growing, is parcel of the Inheritance, and not u 
Chattel to go to the Executor or Adminiſtrator; 20 H. 7. 13: Kelw. 118. Co.4 
63, 64. 21 Hl.. 26. 4 H.7.10, Kelw. 86. Dyer 273. b. Co. 4. 65. | 

Alſo Pales, Walls, and Stakes, Deer, Coneys, Pheaſants, Partridges, and the reſt 
of the Game of a Park, ſhall go with the reſt of the Park, as parcel of the Free- 
hold, and Incident, and Concomitant thereuato, and not as a Chattel to the Execu- 
tor. Co. 7. 14. 22 Ed.q. 7 Hen. 7. 15. 10 H. 7. 6. 

Alſo the Fiſh in the Pond are not reputed as Chattels, neither ſhall go to the Exe: 
cutor, but ſhall go with the Pond: So alſo the Pigeons of an Houſe ſhall go with 
the Houſe, Kelw.11$. 18 E448. Goldsb. 129. pl.24. 

If Land or Rent be granted to one and his Heirs, during the life of another; now 
after the death of the Grantee, his Heirs ſhall have this eftate, and not his Executors 
as a Chattel, Littl. Se.739. 

If one ſeized of Land, wherein are Trees in Fee, and make a Feoffment of it (er- 
cepting the Trees) and after ſell the Trees to the Feoffee abſolutely, or them 
to him and his Heirs; in this caſe the Trees are reunited, and parcel of Be Inherit 
ance, and are no Chattels, nor ſhall go to the Executors And if a man ſeizedin 
Fee of ſuch Land, make a Leaſe for lite, or years (excepting the Trees) theſe Trees 
are no Chattels in the Leſſor, neither ſhall go to his Executors, but to him that hath 
the Land, Co.4. 63. & 11. 48. 0 

If there be Tenant for liſe, the Remainder in Fee of a Tenancy, and the Lord 
grant his Seigniory for life, and after he in Remainder in Fee of the Tenancy dis 
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nme and afrer the Lord die, and after the Tenant for life die : Now 
net "ſe che Heir of the Lord, and not his Executor ſhall have the Wardſhip, Co. 


Z. 93. . , . , . 
che Kings Tenant by Knights fervice in capize, be feizedof a Mannor where. 
—— Advowſon — the Church become void, and the Tenant dieth, 
his Heir within age, che King that hath the Wardſhip, ſhall have the Preſoncment, 
and not the Executor as a Chattel: But if the Land were holden of a common per- 
fon. the Executor and not the Guardian ſhould have it, Co. xpon Littl. 388. 
If a Leaſe be made fot years, rendring Rent at A5chathwas, or within ten days veg; g. 
after, and the Leſſor, during the Term, happen to die after ic haslena, before the 
ten days expired. Now in this caſe the Heir of the Leſſor, and not his Executor, ſhall 
have this laſt years Rent due at Michaelmas. Hill. 7 fac. per totum cy in J. R. 
& H. 9 fats £8 A k Tg > _ 

If any Office of Truſt, Judicial, or Miniſterial, being for the Adminiſtration of office Judicial, 
Jultice, ot rhe like, be granted to me for years, or to me, my Executors, and Admi- Minifterial- 
niſtrators for years; yet this is no Chattel, which my Executor, or Adminiſtrator, 
ſhail have after my death; for it is Perſonal, and dies with the perſon, Co. g Ferſenal. 

6,97. 

g it one have a Wardſhip, as Guardian in Soccage, and die, his Executors ſhall not 
have it, fot it is perſonal, Plow. 293. Co.3. 39. 

If the Father have the Wardſtup of his Son, and Heir Apparant, Pure natura, 
this is no Chartel in him which his Executor ſhall have after his death; for the Cuſto- 
dy is infeparably annexed to the perſon ; As if there be Lord, and a Womar-Tenant 
by Knights ſervice, and the Tenant doth make a Leaſe for life, and after the Lord 
and Tenant do enter matry, and have Iſſue, between them a Son, and the Wiſe die, 
and after the Father doth die, the Son within age, his Executors ſhall not have this 
Ward by reaſon of the Seignrory, 33 H 6. 55. Co. 3.39. 

In ſome cafes rings chac ate in their nature but Chattels, yet ſhall not go to che 
Execucors, at certain Jewels, &c. of the Kings of England, that ſhall not go to rhe 
Executors of the King, bur ſucceeding Kings : So alſo if a King hath the Te 
ralties of a Biſhop, all Wardſhips, and'prefent Actions, hapning by reaſon 
ſhall go to the ſucceeding King, not to the Executor: Alſo by the Cuſtom of cet. 
tain places, Heirbomes, and a reaſonable part of the Goods may go to others from 
the Executors, 11 Hen. 4. 5, Broo. Chattels 2. F. N. B. 122. Fitz. Debts 51, 52. 

38. 60. ö 

If a Major and Commonaky, Dean, and Chapter, or any other Corporation, Corporation. 
have Goods, or Chattels, in the Right of their Corporation ; though they change 
got the nature thereby, yet they ſhall not go to the Executors, but to the Succeſſors 
inthe Cotpotation: But if a Leaſe be made to a Biſhop, and bis Succeſſors for years, 
his Executors, or Adminiftrators, ſhall have it asa Chattel, but in are nit; for 
Regularly d Chartel can goin fucteſſion, incaſe of a ſoſe Corporation, Co. 4. 55. 

Co. RR 46. 6. 1 | * 

IT be given to a Woman in marriage, and the and the Wife, be 
N ann in this als chongh thats Goods chiige mceobek metre 3 
they, at leaſtthoſe that remain, ſhall come bark to the Wife, and ſhall not be the 
Husbands any longer, or go to his Executor after his death. See Divorce, 26 H. 6. 7. 

Bro. Chktvelt . 

If u m grant a Rent in Fee, and grant over that if the Rent be 'behinde, Oc. Rent. 
Iharhe ſhall forfeir twenry ſhillings nowexe pane to the Grantee, and his Heirs; 
bw if rhis- Rent be dehinde, and be die, the Heir, hot the Executor ſhall have and 
reto ber chis Rem, and Penalty, and he may have an Action of Debt for it; but if an 
Acta or Rent be granted to one for his life or years, and he die; his Executor Penaly. 
ſhall have and fue forch for them, and Arrearages incurreil in his lie time, F. N. B. 

120. M. Fitz. ( ovenants 17. Fitæ. Executors gg. 

If a mn małe a Feoffment in Fee of Land, and the Eeoſſee Covenant to do ſome- 
thing ro the Feoffor and is Heirs, Zr queties dot tus fwerit, &-c. That he ſhall 
forfeit d him, and [bis bHeirs, five pound. New upon demult, the Heir, and 


not 


(hattels, E Hab. 4 
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Treſpaſs. 
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ife, 


not the Executor ſhall recover this penalty. Dyer fol. 24. a. 

If a man ſeized of a Mannorin Fee, and have a Relief due to him upon the death 
of a Tenant, and he die before it be had, it ſeems the Heir, not the Executor ſhall 
have it; but if the Lord were onely ſeized of an eftate for life, or had a Leaſe for 
years of the Mannor, Contra, ſee ſomewhat more in the Queſtion following, where 
Eftate if Freehold, may be of a Chattel preſently. Dyer fol. 24: 

Emblements ſtrictiy are the profits of Land which hath been ſowed (which in 
ſome caſes, he that ſoweth the Land ſhall bave, and in ſome caſes not) but the word 
is ſometimes uſed more largely for any profits that ariſe, and accrew naturally from 
the ground, as Graſs, Fruits of Trees, Hemp, Flax, and the like. Terms Ley. Kelw, 
125. Co. upon Littl.55. 

If a Tenant in Fee-fimple, or Fee- tail, ſow the Land, their Executors after their 
death, if they die before cutting, not their Heir ſhall have the Emblements. Mertin, 
cap.2. 37 He6. 25. 

If one have Land in Fee- ſimple, or otherwiſe in his own or Wives right; or be 
eſtated in Land for years in the right of his Wife, and he ſow it with Corn, and die 
before it be reaped ; in this caſe the Executor of che Husband, not the Wife, or Heir 
ſhall have it. 

And fo it ſeems of Planted Hops, Saffron, and Hemp, Quicq uid plantatur ſch, 
ſolo cedit. But Graſs, Apples, Pears, and other fruit upon the Trees, though ripe, 
and ready to be cut ſhall go to the Heir with che Land: But all cheſe of both ſorts, 
if the Land in which they grow, be ſold away, and not excepted paſs with the Land 
The Roots of Carrets, 1 urneps, Parſnips; and Skirrets, are diſputable. New Bol g 
E xecntors. 

If a Diſſeiſor, or a Diſſeiſor of a Diſſeiſor, or a Feoffee, Donee, or Leſſee, of the 
firſt, or ſecond Diſſeiſor, ſow the Land, and cut and carry the Corn away, or cut and 
carry away the Graſs, or Trees, or gather, and carry away the Fruit as Apples, Nut, 
or the like; or give, or ſell away any of this, (unleſs it be in a Market or Fair, &. 
yet when the Diſſeiſee doth re- enter, he ſhall have it all again, and may takeit 
whereſoever he doth finde it; for the property of it is ſtill in him, and if he die; hi 
Executor may do the like; and if they be gone, or ſpent, the Diſſeiſee may have u 
Action of Treſpaſs for them, againſt the Difſeiſor, but not againſt his Leſſee, Feoffee, 
or, Donee, which come in by Title. Co.11. 51, Dyer 31. 173. 12 H. 7. 21. Pot, 
ect. 519. Co. 5. 85. | 

If a Tenant for his own or anothers life, ſow the Land, and after die, his Execu- 
tors, and not him in Reverſion, ſhall have the Emblements : And ſo is the Law for 
any particular Tenant that hath an eftate urcertain; but if a Tenant for years ſon 
the Land, and before that he hath cut, and ſevered the Emblements from the 
his Term expireth, there the Leſſor, or he in Reverſion, and not the Leſſee, or his 
Executors ſhall have the Emblements: But if Leſſee for years of the Tenant for 
life, ſowthe Land, and the Leſſee for life die before he can Reap, yet the Leſlee for 
years ſhall have the Crop. So if a man ſeized of Lands, in Fee hath Iſſueza Daugh- 
ter, and dieth, his Wife being enſevit, or with childe of a Son, and the Daughter 
ſoweth: the grounds. and after the Son is born, yet the Daughter ſhall have the 
Emblements, 10 Af p.6. Lirtl.Seft,68. 7 H 4.13. Co. 5. 106. 7 Af. pig. Der 
310. 16 H.6: 6. 

If Tenant for life be diſſeiſed, and the Diſſeiſor ſow the Land, and the Terantfor 
life die-; in this caſe the Executors of the Tenant for life, and not the Diſſeiſor, not 
him in Reverſion, ſhall have the Corn, Leſſee for life, the Remainder for life, and 
the firſt Leſſee for life, make a Leaſe for years, and this Leſſee was pur out of 
on by a ſtranger, who ſoweth the Land, and the firſt Leſſee for life died, and he in 
Remainder for life entred into the Land, and leaſed it to Sir H. R. In this caſe it 
ſeems not he, but the Leſſee for years of the firſt Leſſee for life muſt have the Corn. 
Goldsb.143. pl. eo. a 

If a Woman Copiholder, during her Widowhood, according to the Cuſtom of 
the Mannor, ſoweth the Land, and before the ſeverance of the Emblements , ſhe taketh 


an Husband, the Lord ſhall have the Emblements: So if ſhe make a Leaſe for 
| years 
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years, and tho Leſſee ſow the Land, and then ſhe take 4n Husband, there the Lord, 
not the Leſſee, ſhall have the Emblements, though the Leſlees eſtate be determined 


by the add of a ſtranger, Ce. 5. 106. and upon Littl. 55. b. Goldsb. 189. ph. 


136. 
15 the Wiſe have a Leaſe for years of Land, as Bxecutor to a former Husband, 
and her preſent Husband ſow it, and die; in this caſe, the Corn, at leaft, ſo much as 
is more then the value of the Land, ſhall go to the Wife, not to the Executor of the 


Husband. New Book of the Executor. 


If a Leaſe be made to the Husband and Wife, during the Coverture, and the Hus- 


band ſoweth.the Land, and after they are divorced, cauſa pracontractus, the Husband 
not the Leſſee ſhall have the Emblements. 

If one ſeized of Land, in the right of his. Wife, in Fee, or for life be, and he, or 
his Leſſeeifor years ſow the Land; and before the Corn be cut, the Wife die, or the 
Husband die; now in the firſt caſe, the Hus band, or his Executors, and the laſt the 
Leſſee, or his Executors, if he die, ſhall have the Emblements (a) But if the Hus- 
band and Wife be Joint-tenants of Land, and the Husband ſoweth the ground, and 
the Land doth ſurvive to the Wife ; here-it ſeems he ſhall have the Corn, and not 
the Executors of the Husband, but the Hus band might have given or diſpoſed them. 
7 Hen. 4. 17. 7 4. . 19. Bros. Embl. 6. Co. upon Littl. 55. (a) A. 21. Dyer 
316. 

Where one doth enter into Land by a right Paramount, or the Leaſe, or Eftate, 
doth determine by the act of the Leſſee, or by his means that did ſowthe Land, or 
by the means of him, under whom he claims; in this caſe, though the eſtate of the 
Leſſee be uncertain, yet he ſhall not have the Emblements: As if one enter upon, or 
recover Land, ſaved by vertue of a condition in Law, or in Deed, as if the Leſlce for 
hfe, or years, do alien in Fee, or commit Wafte, and he recover the Land, or a 
Feoffment, or Leaſe be made on Condition, and the Condition be broken ; or the 
Lord of a Copiholder enter for a forfeiture of the Tenant, or a Lord enter on his 
Villains Land, or the King, or Lord enter upon the Land of his Tenant afcera Felony 
done for a forfeiture: In theſe and ſuch like caſes, he that entreth upon, or recovereth 
the Land, ſnall have all the Emblements that are there growing, and not cut upon the 
Land at the time of his Entry, or Recovery. So if a man recovet Land by a Suit up- 
on a Right, and be put in poſſeſſion by an Habere faci Hei ſinam, or Habere facias 
Poſſe ſſionem, he ſhall have all the Emblements that ſhall be then growing upon the 
Land. Fitz. Trefþaſs 254. 44 Ed. 3. 25. Co 5. 106. and upon Littl. 5 5. b. Co. 4. 
21. Perk, Sect. 5 15. 40 Ed; 5. 19 Hg. 45. Stamf. lib 3. 301. (0. J. 111. 
Broo. Embl 8. 

And yet if a Feoffment be made upon Condition, and the Condition is broken, 
and the Feoffee before the entry of the Feoffor, cut the Corn ſowed on the ground, 
and aftet ſuch ſeverance Feoffer re enter; in this caſe, not he but the Feoffee ſhall 
have the Emblements, but if he had entred before, he ſhould have had it: So if a 
Copiholder after forfeiture, and before entry of the Lord, cut the Corn, he ſhall have 
that which is cut, 5 H.-. 17. Broo. Embl. 4. 

If a manLeaſe Land at Will, and the Leſſee doth ſow the Land with Corn, or ſet 
Roots, or ſow Hemp, or Flax, or any yearly profit, and the Leſſor determined the 
Will, before it be ripe, and ouſt the Leſſee : Now in this caſe, the Leſſee ſhall have 
the Corn, and if he die, his Executor ſhall have it; but if the Leſſee himſelf deter- 
mine the Will, he ſhall not have the Emblements, but the Leſſor : And if ſuch a Te- 
nant at Will, plant yong Fruit Trees, or yong Oaks, Aſhes, Elms, & c. or ſow the 
grounds with Acorns, &c. he ſhall have no profits of theſe ; for this doth not bring 
any yearly profit: So if he, or any other Tenant that ſhall have Emblements, do 
onely Far and Dang the Land, they ſhall have no benefic by this, Co, 5. 116. and 
upon Lirtl.55. 18 E4.4. 18. Littl. Seft.68. Co. 5. 116. 

If a Tenant by Statute Merchant, ſoweth the ground, and then a ſudden, and 
ca ual profit hapneth, by which he is ſatisfied, yet he ſhall have the Emblements, 
44 Ed.3. 15. Co. on Littl. f. 5 5. b. 

It a Tenant at Sufferance be diſcharged, and notwithſtanding he continue in 

Ii poſſeſſion, 
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poſſeſſion, and ſow the Land, and the Lords Baily take the Rent at our Lady.day 
after, and payeth it to the Lord in a groſs ſum with other monies: Now it ſeem in 
this caſe the Tenant, and not the Lord ſhall have the Corn at Harveſt, Crom. 

ur. 2155 | 
Y If a — under colour of a Feoffment or Leaſe, preſuming he hath a good eſtate, 
when in truth he hath none, ſow the Land; now in this caſe, neither he not bis 
Executor, but the Feoffor or Leſſor ſhall have the Emblements, Lees Cafe, 


ac. | | 

Tenants in : 2 two be Tenants in Common, and one die, and his wife hold in Common, and 

Common, ſow the Land, and die; the other Tenant in Common, or the Heir ſhall not have it, 
but the Executor of the woman, Peri, ſect. 523. R 

If a Leaſe be made to an Husband and Wife at will, and they be afterward divoreed 
canſa precontrattus, and the Land be ſowed before; new in this caſe the 'Husband, 
and not the Leſſor ſhall have the Emblements, Co. 5. 116. | 

Huband and If a Tenant in Dower ſow her Land, and die before ſeverance of the Corn, the 

wife, Heir ſhall not have ir, but the Executor of the Wife: And if after the ſowing ſhe 
cake an Husbend, and he die before it be _ Executors ſhall not have it, bur the 
Wife ſhall have it. If a Feme-ſole ſow her Land, and after marry, and he die before 
ſeverance, the Wife, not. the Executor of the Husband ſhall have it, Bro. Embl.26, 
St. 2> H. 3. c. 2. Perk.ſeft.522. 

Parſon, If a Parſon die before the firſt day of May, when the Land is ſowed, and another 
Parſon is made, the Succeſſor ſhall not have the Tenths, but the Executors or Ad. 
miniſtrators of the firſt Parſon : But if he die before the Conception of the Virgin 
Mary, the Succeſſor ſhall have the Tenth of the Emblements. But now by the 
Statute of 28 H,8. the Profits are to be ſequeſtred from the death of the Parſon, and 
to be delivered all to the Succeſſor ; only the Corn ſowed upon the Glebe-land by 
the Pr edeceſſor, which he may diſpoſe by Will z and if he do not, it ſeems his Exe 
_ _ have it, Stat. 21 H. 6. cap. 30. 34 H. 6. 33. 35 H. 6. 306 
28 H. 8. 11. 

Sea. g. If a man be outlawed in a Perſonal Action, the King, not the party or his Execu- 

Forfeiture. tors, if he die, ſhall have all rhe Emblements on his ground at the time of his Ouclary: | 
So if a man forfeit his Goods in caſe of Felony by flight, though he be after ac. 
quitted, or being convicted, the King will have all the Emblements at the time 
of the flight in the firſt caſe, and Felony done in the ſecond caſe, or at any time 
aſter ( as it ſeems) until Conviction, or Acquittal , 5 H. 7. 16. Fitz. f. 


Corone, 344. 
Hibe. If Corn be reaped, and the Tythe not ſet out, and the Inheritor of the Tythe die t 
ſeems the Executor, not the Heir of the Inheritor ſhall have the Tythe, New Book of 
E xecmtors, 
Note. But note, That in all theſe caſes where a man hath right to Emblements, and dies, 


— — — if he make any Deviſe of them, then they ſhall go according to bis will and diſpoſing, 
Emblemcacs. See Teſtament. Dyer 316. 

And in all theſe caſes before, he to whom the Law doth give the Emblements, may 
lawfully enter into and upon the Land or ground where they grow, and cut and carry 
them; and he is not put to his Action for them, nor bound to take them ere they be 

OY ready, or at one time; but the Law doth give him convenient entry of Ingreſs, Egreſs 
ory and Regreſs ; and if he be diſturbed in this way, he may have bis Action of the Caſe, 
and ſhall recover as much as he is damnified. Quando Lex aliquid alicui concedit, ' 
concedere videtur, & id fine quo res ipſa eſe xox poteſt. And if a man that hath right 
to theſe Emblements have any Treſpaſs done to him in them, he may have an Action 
of Treſpaſs for it, Co. ſuper Lit.56. Kelw.125. Kelw.160.4 | 

If a man be poſſeſſed of a Term or Leaſe for years, and do by Will deviſe it to one 
for life, and after to another for life, or for the reſidue of the years, theſe Deviſes 
are good, and the Deviſees ſhall have it accordingly, and the Executor of him in 

Remainder after his death ſhall have this poſſibility as a Chattel; and he that hath 
the firft Eſtate cannot bar him of the next, but not as a Freehold, for the quality 


of the Eftate is not hereby changed. Burt if ſuch a Conveyance were by Deed, in = 
caſe 
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caſe he to whom the firſt Eſtate were limited. would have all the whole Term; and 
they that are to come in the Remainder, would have nothing. So alſo ſuch a Deviſe 
by Will of a Chattel perſonal, will (as it ſeems) be void to him in Remginder, But 
Qwuere of this; and ſee Fitz Deviſe contra, (0.8.95. 10. 47. Plow.525. Dyer 358. 

0. Chat. 23. 
= if a 3 be poſſeſſed of a Term, and do deviſe it to one and the heirs of his 
body, the Remainder to another; this Deviſe is void to him in Remainder, and the 
firſt Deviſee and his Executors ſhall have it all the time: And if he deviſe to one of 
his Heirs, the Deviſee hath no Freehold, bur it ſhall go to his Executors as a Chattel, 
Co 10.87. Walts and Gonldftorous Caſe, MH. 19 Pac. Co. B. 

If a man be poſſeſſed of a Term or Leaſe for years of Land, and grant a Rent- 
charge out of it to 7. S. for his life, or in fee, this is a good Grant, and the Land 
ſhall be charged during the Term only, Co. ſupe- Lit. 147.6; 

If one that hath a Leaſe for years enter into a Statute, and Execution be ſued 
thereupon, and the Sheriff extend the Leaſe, and deliver it to the Conuſee at a yearly 
value, as he may either ſell it outright, or extend it at a . value, which he will; 
this is no frank Tenement in the Conuſee, but a Chattel ſtill. 

If a Termor grant all his Eſtate to A. to the uſe of himſelf and his wife for their 
lives; in this caſe neither the Termor or his wife hath any Freehold ; for the Statute 
of 27. doth not execute the Poſſeſſion to this uſe : And therefore if hg or his wife 
grant this to another, their Grant is void, for the whole intereſt in Law is in A. 

e> 369 4, 

21 . Leaſe be made to 7. S. for Forty years, if he live ſo long; and if he ſhall die 
within the ſaid term, that his wife ſhall have the Reſidue of the term: Now this is 
no Freehold, and by the death of 7. S. the Leaſe is ended, and therefore the Remainder 
to his wife is void, Dyer 25 3.6. 

A man may have an Eſtate of Freehold or Inheritance in other things as well as 
Lands, Rents, Commons, and ſuch like; as in a Robe or Garment, Bread or Drink, 
or the like. See (orody, and Fitz. in A/iſe. 

If Land or Rent be granted to one and his heirs during the life of 7. S. in this 
caſe, after the death of the Grantee his Heir, not his Executor ſhall have it, Lie. 

ect. 739. 

0 And regularly all other things which are not forfeited by an Outlary in a Perſonal 
Action, nor attachable in Aſſiſe, nor diſtrainable for Rent, nor the taking away 
whereof will be no Felony ; they are not to be reckoned Chattels that ſhall go to 
the Executor, 20 H. 7. 13. Kelw,n18, 

A Thing in Action, is, when a man hath Cauſe, or may bring an Action, or have 8. Thing in 
other Remedy for ſomething due, or ſome wrong done to him. As a Right or Title 4#ion,whacs 
of Entry into Land, which another hath ; an Action of Debt upon an Obligation, 
or Annuity, or Rent, or Action of Covenant; or an Aſfiſe upon a Diſſeiſon, Eje- 
fone firme upon an Ejectment; a Raviſhment of Ward, upon the detaining of a 
Ward ; Treſpaſs of Goods taken away, Beating, or the like. And becauſe they are 
things whereof a man is not poſſeſſed, but for recovery of them is driven to his Acti- 
on, they are called things in Action, or the Poſſibility of a thing. And this is either 
certain, (i.) when the demand is certain, as in cafe of Debt; or uncertain, (i.) when 
the demand is of a thing uncertain, as in Actions of Treſpaſs, and the like. And theſe 
Choſes in Action alſo are ſome of them Perſonal, as Debr, Damages, and the like; 
and ſome of them are mixt, as Wardſhips ; and ſome are real; as Rights, Titles of 
or Action, and the like, Terms ley, Finches ley, f. 25. Bro. Pat.98, 

Theſe things in Action, or Cauſes of Suits, as Entries to continue ones Right, or 9. The nature 
upon a Title Pofhbilities, and the like, or of that nature, as that regularly they of ir. 
cannot be given nor granted, nor yet transferred from one Subject to another, by act 
of Law; asa Right of Action will not come to the Lord by Eſcheat. And if an Obli- Grant. 
gation had been made to a Villain, and the Lord ſeiſe him, he ſhall not haye, nor can 
recover this Debt, but in the Villains name; nor yet be given or granted by act of the 
party from one man to another. And therefore if a man hath a Debt due by Eſpeci- * 
alty or otherwiſe, he cannot grant or aſfiga it to another, ſave only in ſome ſpecial | 

It 2 caſes; 
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caſes ; but he may depute another to ſue it for him, and in his name, or by Apree- 
ment promiſe ir to another when it is recovered ; or he may grant, give, or aſſign 
the Eſpecialty itſelf, and ſo deprive himſelf of the means to recover it, as hath been 
Ext ingaiſb. often adjudged, Bur fuch things may be extint by Releaſe, or Confirmation, &c. 
ment, But this muſt be always between the parties themſelves: For, no ſtrangers, but parties 
themſelves and privies, (i.) Heirs, Succeſſors, Executors and Adminiſtrators can take 
advantage of them, unleſs it be in ſpecial caſes: As where a man is Executor, or where 
is a Grant of a Reverſion, ( for which ſee the Statute 3 2 H. 8B. cap. 8. & vide infra, ) 
And this the Law doth provide to avoid multiplicity of Suits, and ſubverſion of Juſtice, 
which would follow, if theſe things were grantable one from another, 1 H. 6. 4, 
Co. 10.48. 22 A. p.37. Dyer 30. b. 39 H. 6. 26. 34 H. 6. 30. Fitz. Maint. 14; 
Plom. 1 85. b. 
10. Where, ar d Whatfoerer comes under the definition of Action, (for which ſee Aon) or is a 
—1 things Chattel only in Action, (for which ſee above) as all Cauſes of Suit for any Debt or 
— Oy Duty, Treſpaſs or Wrong, are to be accounted Choſes in Action. Alſo if I have a 
ture of things Judgment againſt another man for money, or a Statute for money; theſe are Choſes 
in Action, and or Things in Action. So alſo if I have an Annuity to me in Fee, for life or years, it 
not grantable. ſeems rhis is in nature of a Choſe in Action, and not grantable. But 2xere, See 
Fitz.. Grant 45. For it ſeems, an Annuity in Fee to me and my heirs, is grantable, 
Bro. Adjudg. 16. Co. 5. 89,90. 

If a man have an Advowſon, and the Church be void, the Preſentation to it is in 
the nature of a Choſe in Action, and cannot be granted by a common perſon, but 
might be in the caſe of the King Bur in this caſe, if the Patron grant the next pre- 
ſentation when it ſhall be next void, the Grantee it ſeems ſhall have the next Avoid- 
ance after this, Bro. Choſe in Action. Dyer 296. Fitz. Grant 50. Dyer 26, 4. 

Alſo a Poſſibility of an Intereſt, or an Eſtate in a Term of years, is ſomewhat near 
in its nature to a Choſe in Action, and therefore is not grantable from one. Subjed 
to another; but this may be releaſed co Privies and Parties in the Eftate, (0.4: 66.46. 
But if one ſell to me and my Aſſigns an hundred Load of wood in his Wood, to be 
taken by my Aſſignment ; this is more then a thing in Action. for it is an Intereſt 
which I may grant over, and if he refuſe to aſſign it, I or my Aſſigns may take it 
wichout him. So if one ſell me his wood in ſuch a Wood, ( except twenty of the beſt 
Trees) and that I ſhall cut it within two years; this is an Intereſt in me grantable 
over; and if he refuſe to chooſe his twenty Trees in reaſonable time after ] have re. 
queſted him, I may cut down the Wood, and leave him twenty Trees. So if one 
grant me reaſonable Eftovers in his Wood, to be taken by the view and delivery of 
his Bailiff, this is an Intereſt ; and if bis Bailiff will not deliver it after requeſt, I may 
take it without him, Co. 5. 25. 5 E4.3.64. 

Sen 10. All ( hoſes in Action perſonal that are certain, that were the Kings originally, 
I 1 ä — wr or that did come to him by Forfeiture from others, as Annuity, Debt, Ward, or the 
Tile Hebt like, might have been by ſpecial and apt words by his Prerogative granted to any 
Duty. or thing: Subject; and the Grantee might have ſued for the ſame in his own name, albeit there 
in Action, way had been no words in the Patent to enable him ſo to do: And the courſe is to fue 
be given or for them inthe Exchequer, Alſo the King might have granted the Preſentation of a 
granted over Church, when it was void, Dyer 30. Fitz. Grant 16. Bro. Ch. in AR.1, 33 H.839 

The King might have granted his Obligations made to him, to his Heir or Executor, 
By the King, at his pleaſure, Alſo the King (as it ſeems ) might have granted over his Rent, 
and his Condition of Re-entry for not payment, or any other real or mixt Choſe in 
Action, which another may not do, but where a Reverſion is granted within the 
Statute of 3 2 H. 8. And if the King be indebted to others, he might have aſſigned 
over all, or part of a Tenth, for the payment of it to thoſe he did owe it, or appount it 
to be paid by his Cuſtomers, 2 H. 7. 8. per Huſſey. 1 H.7.8; Bro. Pat. 98. 5 EA.. 
Der. 3 8.43.62. 12 ; 
&y a common But a Common perſon regularly cannot give or grant any ſuch Choſe in Action, 
perſon. ( unleſs it be to the King, which he may do by Deed not inrolled) and if be do, 
ſuch Gifts and Grants will be void. As if an Obligee give or grant his Debt and Ob- 


ligation to another man; in this caſe he to whom it is given or granted, cannot have 
nor 
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nor recover the Debt in his own name, but he may cancel the Obligation or deliver 

it up to the Obligor. So if a man bath a Right or Title of Entry into Land, he cannot 
give or grant this over to a ſtranger. As if a man diſſeiſe me of Land in Poſſeſſion 
or Reverſion, and I grant my Right of Entry into this Land toa ſtranger: Orif I 
make a Feoffment in Fee on Condition, that if I do fuch a thing, I ſhall re- enter; 
this Condition or Title of Entry in the nature of a Choſe in Action, is not grantable 
over; but ſometimes a Condition incident to a Reverſion is grantable by che Statute 
of 32 H.8, Co. 10.48. Co. 3. 89 90. 21 H.. 15. Fitz. Prereg 10. 2 H. 3. 8. Perk; 
ſecl. Sc. 280. Co. 2.56.4. 3. 4. a. , 3 

ir a man have the Wardſhip of an Infant, and he is contracted to another in his 
minority, and then he grant the Wardſhip, and after the Infant is married: Now in 
this caſe the Grantee ſhall have the Writ of Ravi/ſdment of Guard ; for this Grant was 
good, Fitz, Guard. g4- 

If a man take away any of my Goods and Chattels from me as a Treſpaſſor ; now 
it ſeems I cannot give or grant theſe Goods or Chattels to another, until I have de- 
veſted the Property of them again in me by ſeiſure, &c. 2 Ed.. 15. 10 H.7.27. 

The things in Action ſometimes are extinct and gone by the act of the party that 12: Where a 

hath right to them; and ſometimes they are only ſuſpended, and ſhall be again re- right or thing 
vived : As if the Ordinary commit the Adminiſtration of the Goods of the Debtee — q 
tothe Debtor, the Debt is only ſaſpended. And therefore if the Adminiſtration be — 1 = 
unduly granted, and after revoked and granted to another, the ſecond Adminiſtrator another time 
may recover this Debt of the firft : And if there be not Aſſets beſides, this ſhould be revived, where 
accounted Aſſets in the hands of the firſt Adminiſtrator, whiles it doth continue. Vt. 
So if a Feme-ſole Executrix of a Debtee, take the Debtor to husband, this doth only 
ſuſpend the Debt; and if he die, the wife may ſue the Executors or Adminiſtrators of 
her husband, as ſhe might before, and that Debt alſo ſhall Rill be reputed Aſſets in 
her hands. So if the Debtor makes the Debtee, or the Debtee the Debtor his Exe- 
cutor, and he do legally refuſe ir, or if he make him and others Executors, and they 
all refuſe, then the Debt is revived again, Co.3:136. Plow185. Co. 8.1 36.9.37. 

But if a Feme-ſole Debtee take her Debtor to husband. or if there be two Obligors 
in an Obligation, and the Obligee take one of them to husband; or if one be bound to 
a Feme-ſoleand another in an Obligation, and ſhe take the Obligor to husband; or 
if the Debtor make the Debtee his Executor, or the Debtee — his Execu- 
tors, and they do take the Executorſhip upon them; or if the Debtee make the Debtor 
his Executor, or him and another his Executors, and the Debtot die before he take 
upon him the Executorſhip : In all theſe caſes the Debt or Action is extinct, and ſhall 
not revive, See S»ſpenſion. Co. 8. 13 6. 21 E4.4.3. lm. 184. 11 H. 7.4. 21 H.. 24. 

If a man diſſeiſe me of Ladd, and then 1 make him Leaſe for years of the Land: 

Or if I make him a Feoffment in Fee on Condition, and before the Condition per- 
formed, make a Leaſe of all or part of it to another; by this the right or title is ſuſpend- 
ed: And if I make a Feoffment in Fee; in theſe caſes the tight or title is extin&, and 
will never revive. So if the Diſſeiſee levy a Fine of the Land to a ſtranger, the right 
is extinct, and the Diſſeiſor ſhall hold the Land for ever, (0.4.52. Co. 2. 56.4. 

When a man doth die, all theſe things called Choſes in Action ſhall go to his Exe. 13. Who ſhall 

cutors as part of his Chattels. See in Chatreli. have things in 
If an Obligation be made to two men, and one of them forfeit by Outlawry or — 

otherwiſe, or had granted all to the King; in this caſe the King would have had the 

whole, and the other had loſt his part, 19 H.6.7, 22 4 p.37. 
If a Villain eſchear, the Lord ſhall have no Choſes in Action that were his: And 

ifthe King had had an Ideot, he ſhould not have had any Choſes in Action that were 

his hereby And yet if a man had been outlawed, the King ſhould have had thereby the 

Forfeiture, or all Debts upon Eſpecialties, but not of Bebts upon ſimple Contracts, 

1 H. 7. 24. 30 A. pl.. 
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CHAP. XLVI. 
Of Claim and Coaches. 


1. Claim. 


T is a challenge byany man of an Intereſt or Ownerſhip of: 
ching, that is in the poſſeſſion of another, or at leaſt out of his | 
own, and this is either Actual or by Deed ; as by Action | 
(i.) when a man doth bring his Action for the thing he claim. 
eth, or by Entry or Seiſure (i.) when one doth enter into, ve 
ſeiſe the thing he doth ſo claim; or elſe it is yerbal (i.) whe 
one doth by words claim and challenge the thing that is ſo ou 
of his poſſeſſion; and this is ſometimes to Lands and ſong. 

times to Goods or Chattels: Alſo ſome diſtinguiſh Claim ig 

to Expreſſed and Implied ; for which ſee Infra, Co. ſuper Lirtl.251. b. Terms Ly, 
Plow. 359. Littl, Seft, 442. & 419, 420. 

Seck m. And continual Claim is a frequent Claim, or a Claim made once every yeat au 
Continual day at the leaſt, unto ſome Land or other thing, by which means the Entry or Pro 
Claim, perty of him that hath right is preſerved, and a miſchief prevented: So thatthy 

doth nothing differ from Claim, but that Claim is but once onely , and continy| 
Claim is, and muſt be re-iterated and renewed once in every year at the leaſt; fo 
in their effects and operations they both agree for the moſt part. Littl. Set, 414 


429. I. ie : 

And vote that by Claim in moſt caſes of Land, is underſtood a Claim with an Ep 
try into ſome part of the Land, or at leaſt a near approach thereunto ; for a Chin 
is ſp to he made of Land, viz. In and upon ſome part of the Land, er within view d 
it, unleſs it be in ſpecial caſes of fear, c. And there it may be made in view, ors 
far off, as the cauſe of fear and danger is, Co. ſwper Littl. 254. 4. b. 

And note alſo that this Claim may be by an Action brought, as if the Diflciſee 
bring an Allize ; this is a Claim for Lands: And if the Goods of a Villain be diftrain- 
cd before the Lord feize them, the Lord may have a Replevin, and by the bringing 
of this Action as by a Claim, the property of the Goods is veſted in the Lord. Ca 
ſuper L1411.263. 4. TY 

2. The effects The effeR and operation of the Claim, is divers, and he that doth make it, hath 
and operati- thereby great advantage; for by it in ſome caſes he ſhall avoid a diſſent of Lands, 
ons of this and thereby in ſome other caſes, he ſhall have his Title, which otherwiſe would be 
_ 1. Joſt; and therefore ſuch Claims in Judgment of Law, amount to an Entry in Law, 
nal. and will preſerve the right of Entry to him that maketh it, notwithſtanding there be 
any Diſſeiſons, Diſcontinuances, Remitters, or Diſſents by any Diſſeiſor, Intrudox, 
Abator, &, or their Feoffee or Donee, within the year and day: As where a man 
hath Right, and Title to enter into any Lands or Tenements, whereof another is 
ſeized in Fee, or Fee tail: As if I be diſſeiſed, or my Tenant for life or years make a 
Feoffment in Fee, whereby he do forfeit bis Land, and I having Title to enter, do 
make continual Claim, (i.] I claim the Land within the year and day before the death 
of the Diſſeiſor, or the Feoffee : In this caſe, I or my Heir, it I die, may enter not- 

withſtanding the Diſſent. Litili cap. Continual ¶ laim in toto. 

Zut if the Diſſeiſor die ſeized, bis Heir within age, and by office the King is intitu- 
led unto the Wardſhip of him; in this cafe I cannot enter upon the King, but muſt 
have other remedy. Fitz: Continual Claim 1. 5 Ed.4.4. | 

And they both do defeat the eſtate unjuſtly gained, and put the party that claiur 
eth in poſſeſſion ſo, that if the other occupy the thing, after he may have either an 
Aſſize againſt him, or an Action of Treſpaſs, or forcible Entry, as if he were in the 
Actual poſſeſſion of it: For ſuch a Claim being an Entry in Law, is as ſtrong and as 
forcible as an Entry in Deed, and that as well in the hands of one that hath the Land 
by Title, as by wrong; and therefore ſuch an Entry in Law will avoid a Warranty. 

But 
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But yet this continual Claim of the Diſſoice, ſhall veſt the poſſeſſion and ſeiſon in 
him onely for his own advantage, and not his diſadvantage : And therefore, if he 
bring an Aſfize, and hanging the Aſfize, he make his continual Claim otherwiſe ; or 
by the bringing of the Writ which doth amount to a continual Claim in Law; this 
ſhall not abate the Aſſiue, but be ſhall recover damages from the beginning: And 
2s often as he which hath right of Entry, making ſuch Claim, and the ocher doth 
continue the occupation, ſo often he doth wrong and diffeitons to him, and ſo many 
Actions of Treſpaſs he may have; and recover his coſts ard damages; or may have 
an Ation upon the Scatute of 5 R.2, 7. In which cafe he ſhall recover damages 
for the firſt wrongful Entry, but not for the mean profits; or may have an Action on 
the Statute of 8 H.6. g. In which caſe, without any — he ſhall recover treble 
damages, as well for the mean occupation as for the fuft Entry, Co. ſuper Litth 
253, 254. 11H. 6. 31. Littl. Seft,430, 431. Co. ſuper Littl. 263. 4. Littl. Seth. 
430. Co. ſuper Littl.257. f 

This Claim doth ſometimes alſo produce a Forfeiture of Eſtate for an Eftate may 
be forfeited by Claim in two forts Either Exprefled ; as if Tenant for life will in 
Court of Record Claim Fee, or if Leſſee for years be ouſted, and he bring an Aſſize 
at de libero tenemento: Or Implied ; as if ina Writ of Right brought againſt him, 
be will take upon him to joyn the niſe upon the meer Right, which none but Tenant 
in Fee-ſimple ought to do: So if Leſſee for years looſe the Land ina Precipe, and 
bring a Writ of Error, for Error in Proces; this is a Forfeiture by Claim implied: 
Co. ſuper Littl. 251. b. Fitz. Fudgment 237. Fines 120. 15 Ed. 4. 29. 2 H.6.9. 
16 A „9:16. g 

B A, Chim of Goods the property is altoredand removed from one to another ; 
As if my Villain have Goods, which dy Law are mine; now after I have made my 
Claim to them, and ſeized fome part of them, the property ſhall be ſaid co be in me : 
So if the Wardſhip of a body belong to me, and I by words Claim the Ward bei 
preſent; though I lay no hands on him, yet by this he ſhall be ſaid to be ſeized. 
And ſo in other caſes where Claim is neceſſary, by the Claim the Forfeiture of the 
Goodsis prevented. Vide infra. Fitz. Replevin 43. 9 H. 6. 25. 42 Ed.3.18, Co, 
ſuper Littl. 118. 6. 


Seb, 2. 


3. How an Ez 


ſtare he 
forfeited by 
Claim. 


As to Goods 
and Chattels, 


If two Lords of two ſeveral Villages or Mannors have Waſtes or Fields adjoyn- 4. Where and 
ing together parcel of their Mannors: And there is no incloſure or ſeparation be- ia what caſe 


tweentbem, but the bounds and circuits of each Mannor are known, and there is 
in that Waſte or Field a Common, becauſe of Neighborhood, for the Tenanes of 
both Mannors: In this caſe the Lords and Tenants of either Mannor may incloſe 


others may in- 
cloſe one #- 

gainſt another, 
and where 


their own, and divide themſelves from the other ſide, and ſo make an end of their In. not. 


ter-commoning without their conſent, although their ſide incloſed be the greateſt 
part. (9:4. 38,39. 9+ 113. 7.5. 

In cafes where the owners of the Land have been uſed in a place to incloſe their 
own Land in the Field, and to relinquiſh and wave their Common in the reſt of the 
Field, and have kept out the Commoners; ſo that they have not taken any Com- 
mon in the incloſed ground, there every man may incloſe his Land at his pleaſure : 
But where the reſt of the Commoners have been ufed to take their Common, and put 
in their Cattle in ſuch incloſed grounds, notwithſtanding the Incloſure from Harveſt 
till Sowing time; in this caſe no man may incloſe, although he would wave his 
Common in the Field beſides: And yet if in ſuch a caſe there be an ancient Inclo- 
— taken out of the Field held always in ſeveralty; this may be kept incloſed always, 

0. 7.5. 

If two men have Inter · common, the one in the ground of another, they may b 
Agreement incloſe and ſeclude obe another; but one of them alone, cannot incl 
and ſeclude the other without his Agreement, although he wave and refuſe his Com- 
mon in the ground of the other; neither when the one bath incloſed, may the other 
incloſe without mutual conſent : Alſo the owners of the Soil, and the Commoners 
altogether, by an unanimous Agreement, may incloſe any Commons whatloever, Co. 
7. 3. Bros. Common 47. 
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To Goods, 


If the Lord make a Feoffment of Parcel of his Waſte, it ſeems the Feoffee may 
incloſe it; and that this is a kinde of Improvement of the Lord; but then it muſt be 
in caſe where an Approvement is lawful : So if a Lord have a great Moor and Infeoff 
another, of a hundred Acres of the North - ſide thereof, the Feoffee may incloſe it, 
or the Lord may incloſe the reſidue,” Fitz. Garanty de Charters 31.” Dyer 371, 

10. . i . 
F If one have an ancient Sleighr for Cattle in a Field upon his own Land, whereon he 
hath been uſed to keep them, and to drive out Cattle of other men that come within 
it 15 it ſeems in this caſe he may incloſe this Sleight. Per Fuſt. Zones, 6 Car. Gloceſter 
Allizes. - 1d Lf 

If the Lord have Common in the Soil of the Tenant held of him, the Tenam 
in this caſe may incloſe a part of his own Soil, ſo as he leave ſafficient, by the 
Statute of Improvement, although ir ſpeak onely of Lords, Bro. Commun; 
22. 

In all caſes where a Right or Title of Entry is come to any man, and nothing 
doth hinder but he may enter into it, or make his Claim to it, there he muſt ſo do 
before he ſhall be ſaid to be in Actual poſſeſſion of it, or before he can grant it over: 
But where the party that hath right, is in poſſeſſion already, or where an Entry ot 
Claim, cannot be made, Contra. As if a man Diſſeiſe me of my Land, or I makes 
Feoffment in Fee of Land in poſſeſſion, upon Condition, and the Condition is broken; 
or my Tenant in Fee- ſimple do Alien in Mortmain; or my Tenant for life, do make 
a Feoffment in Fee, (in both which laſt caſes he doth forfeit his eſtate.): Now in all 
theſe caſes, I muſt either make an Actual Entry upon the Diſſeiſor, Feoffee, and 
Tenant; or I muſt make my Claim to the Land (which is rant amount) before the 


Law willadjudg me to be in Actual Poſſeſſion: And the ſame Law is where one 


doth grant an Advowſon, Rent, Common, Reverſion, or any ſuch like thing which 
doth lie in Grant, upon Condition, and after the Condition is broken: Now in this 
caſe alſo the Grantor muſt make his Claim to this thing, before it ſhall be ſaid to be 
in him, But if a Feoffment be made on a Collateral Condition, and the Feoffee 
make a Leaſe to the Feoffor, and after the Condition is broken ; in this and ſuch like 
caſes where the party hath it in poſſeſſion, he need not make any Entry or Claim, 
Littl Fett. 436. Co.1, 157. | | 

If a Tenant in Tail make a Feoffment, and diſcontinue the Eſtate-tail, and then 
die; in this caſe, the Iſſue of the Tenant in Tail muſt Claim, if he will prevent the 
inconvenience of a Diſcent ; for after a dying ſeized of the Feoffee, the Iſſue cannot 
enter, but is put to his Formedon, Vide Diſcontinuance. See Littl. Setft, Diſcm- 
tinuanct. a 

If a man ſeized of Land in the right of his Wife, and make a Feoffment in Fee on 
Condition, and the Husband dieth, and the Condition is broken, and the Heir enter, 
as he muſt; in this caſe the Wife need not Claim, nor enter to bring he: Eſtateto 
her, for the Law doth veſt it in her, without any Claim. Co. ſuper Littl. 202. 4. (4 
8. 43, 44. 

Infants, Feme-Coverts, perſons de non ſane memorie, beyond the Sea, or in 
Priſon, whiles they ſo continue, need not make any Entry or Claim, Yiu 
Infra. 

a Fine be levied of my Land; in this caſe if I will prevent the Bar, I muſt make 
my Claim to this Land within five years after the Proclamations had, made or ceti- 
fied, or elſe Iam barred of my Land for ever. For which, ſee Fines. 4 Hen. 7+ 
cap. 24. 
of a Lord have right to the Goods of his Tenant, becauſe he is Villain, he mult 
claim or ſeize the Goods, ere he ſhall be ſaid to have the property: If I have right 
to the Wardſhip of a Body, I muſt lay hands on him, or claim him, ere! 
be faid to be ſeized of him. So if my Goods be taken as Waiffs, or Eftray, 
or Wreck; in this caſe, I muſt claim them within a year and a day of the 
Seiſure, or elſe I ſhall loſe them for ever. (Cv. ſuper Littl. 118. b. Ce. J 
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| a Right or Title of Entry accrewed, it is good policy to make a mans Claim 6. Within 
or —_— as he can. For if a Fine be levied of anothers Land according to ry Jr 
the Statute. of 4 H. 7. las moſt Fines are at this day) he that hath right muſt enter Il be made, 
or make his Claim within five years after his Right or Title accrewed ; or elſe he is and ſuch 
barred, not onely of his Right of Entry, but of his Right to the Land for ever. claim is $900, 
But if the Fine be a Fine at Common Law, and not with Proclamations ; in that _ — 
caſe, he that hath Right muſt make his Claim within a year and a day after the Fine — 1 
levied, or elſe be is barred for ever. See Fixes. Co. 9. 105. Dyer 3. 71. 214. Co. nor. 
107. 8. 101. | To Lands: 
If a Judgment were had in a Writ of Right and Execution thereupon, and an- 
other man hach right to the Land; now he mult have made his Claim within a year 
and a day of the Judgment, or elſe he is barred for ever. Co. 5. 507. 8. 101. 
If I be diſſeiſed of my Land, and thereby put to a Right of Entry: Now in this 
caſe, by the Common Law, I mutt make my Claim, or my Entry within a year anda 
day, (the day wherein the Claim was made being accounted one) of the diſſeiſon, or 
elſe if it happen the Diſſeiſor die ſeized in the interim: I am barred of my right of 
Entry, ſo if one abate, or intrude into my Land. Littl. Sect. 421. 426, 
So alſo if I make a Feoffment in Fee or Condition, and the Condition being broken, Sed. 4. 
fo as I have Title to re-enter, I muft enter within the year and day, elſe if the Feoffee 
die ſeized within that time, my Title of Entry is gone, and I am put to my Action 
to recover the Land. But now by the Statute of 32 H.$. 33. incaſe of Diſſeiſon, 
a Diſſeiſor muſt be in five years quiet poſſeſſion before his dying ſeized can hurt the 
Deſſeiſor; and then it may, and therefore after that time the Diſſeiſor muſt make his 
continual Claim; but the Law for Abators and Intrudors, and the Feoffee of a Diſ- 
ſeiſor is, as it was before, Co. ſuper Littl. 283 Plow. 47. 
But if I make my Claim, and after the Diſſeiſor, or Feoffee, cc. of the Diſſeiſor 
die ſeized, ; this will not hurt me. Alſo if it happen that the Diſſeiſor, &c. do not 
die, in forty years after the Diſſeiſon. If I make my Claim before his death a year 
and a day, and he die within the year z this doth prevent the miſchief of his dying 
ſeized. Littl. Jett. 427. ä 
If a Tenant Alien his Land in Mortmain, the Lord if he will take advantage of the 
Forfciture, muſt make his Claim or Entry within a year and a day after the Aliena- 
tion; otherwiſe he is barred of his Eutry and Action for ever. Dyer 25+ | 
Continuai Claim mutt be made once every year; and once every year doth ſuffice 
what ever happen, And therefore, if he that hath right maketh Claim, and the Te- 
nant dieth within the year and the day, this Claim, though it be but once made ſhall 
preſerve the Entry of bim that maketh the Claim: And if the Anceſtol or Prede- 
geſſor Claim, and the Diſſeiſor die, and then the Anceſtor or Predeceſſor dieth, now 
bis Heir of Sacceflor may enter. But if the Anceſtor or Predeceſſor make a Con- 
tinual Claim, and dieth, and the Son or Succeſſor make no Continual Claim, and 
within the yeas and day after the Claim made by the Anceftor, the Diſſeiſor dieth 3 
this (hall tabe away the Entry of the Son or Succeſſor, for that the diſcent was caſt 
in his time. Go ſuper Litti 250,251. 22 H. 6. 37. 15 Ed4. 22. 
If my Goods be ſeized as Waiffs, or Elltay, ot Wreck; in this caſe I muſt claim To Goods. 
them within 4 year and a day of the ſeiſing of them firſt, or elſe 1ſhall loſe them; 
but the Lord is not bound to this time for the Goods of bis Villain, nor for the Body 
of his Ward. Co. 5. 107. 
-- The party himſelf that hath right, either immediate or remore, may and muſt in 7. BY what 
moſt caſes make his Claim or Entry to the Land; and this he may doin perſon, or Fiamma. 
by his Servant or Deputy, for Qui per alrerum facit, per ſeipſum facit. And there» or ſhall 2 
fore if the Maſter ſay to his Servant, that he dares not come to the Land, or any part made, and 
of it, &e. and that he dareth go no nearer then ſuch a place; and command him ben ſuch 
© go hither, and make his Claim, and he do ſo; this is good, though the Ser- % i. $904 
vant do not feat at all. Littl. Sef#. 4325 433. Co. ſuper (ro. 245. 4, 99 ſuch = 
If an Infane, or any Man of full age, have any Right of Entry into any Lands, — 
any ſtranger in the name, and to the uſe of the Infant, ot Man of full age may enter 
into the Lands, and this Regularly ſhall veſt the Lands in them without any Com- 
. KK 


mandment, 


Sell. 8. 


To Land,. 


To Goods. 


8. In what 
place ſuch 
Claim ſhall be 
made, and 
when it is well 
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mandment Precedent, or Aſſent Subſequent. Omni enim ratihibitis retrotrabitur 
& mandato equiparatur. But in caſe of a Fine, a ſtranger without authority preſent, 
or ſubſequent Agreement, cannot make a Claim to avoid. . And in all eaſes where 
one hath a Right or Title of Entry that is in Ward, his Guardian in Chivalry or 
Soccage may enter for him. Fitz. Releaſe 28. 7 Ed 3.39. 10 H.7.12, Cog, 106 
& ſuper Littl. f. 245. 4. | 

If the caſe be ſo with a man that be dare not, being forbidden by authority to go 
abroad, or cannot being ſick, and not able to go to the Land; if in this caſe he com- 
mand his ſervant to make a Claim for him, and the ſervant is afraid of beating, 
maiming, or death, and goeth as near the Land as he dareth, and there doth make 
Claim for his Maſter ; this is good, and will ſuffice, for Impotentia excuſat legem: 
But if the Maſter in that caſe were in health, and might go to part of the Land him- 
ſelf, ſuch a Claim by his ſervant will not avail him. Litil. Se. 334. 

Alſo in ſome caſes he that hath right, and cannot enter, yet may make this Claim: 
As he in Reverſion, aftet an eſtate for years (and as ſome hold after an eſtate ſor life) 
by Statute Merchant, Staple, or Elegit, may enter to make a Claim to prevent a de- 
ſcent, or to avoid a Collateral Warranty: But none but ſuch as have Right or Title 
of Entry, can make this Continual Claim, Co. ſuper Littl. 250, 251. 6. 

If a Fine be levied of my Land, any man may enter, or make claim for me, and 
to my uſe to avoid this Fine, by authority precedent from me; and without authori- 
ty alſo, if I do afterwards agree to it within the five years, but not other. 
wiſe. | | 

A Guardian for Education, or in Soccage may enter or make Claim in the name 
of the Infant that hath right without any Commandment Precedent,or Aſſent Subſe- 
quert, in reſpect of the privity, is between bim and the Infant. | 

The Chapter incaſe of a Dean and Chaprer, nor Cominalty in caſe of a Major 
and Cominalty, in the vacancy of the Dean or Major, cannot make any Claim; for 
they have not ability nor capacity to ſue or be ſued, and Entry and Continual Claim 
muſt always purſue the Action. Co. ſuper Lirtl 263. 6. | 

The party himſelf that hath right to the Goods or ( hatre!s, or his Deputy or Ser- 
vant, or any other in his behalf by bis Precedent appointment, or Aſſent ſubſequent, 
may claim or ſcize Goods t hat he hath right unto and it ſhall be good; for ſuch pet- 
ſons may claim Land, 4 fortiors then, Goods. Vide ſupra. 

He that is to make any Claim or Entry into Lands, if he be not afraid, is to go to 
the Land, or ſome part of it; and if by his Entry or Claim, he be to deveſt any eſtate 
that is in another, be muſt enter into ſome part of the Land; but if it be onely to 
bring him into actual poſſeſſion, and not to deveſt any eſtate in another, he may do 
it in view ; but if he dare not come to, nor in view of the Land, he muſt come 2 
neer it as he dare, and make his Claim there. 9 H.4q, 5. 11 H. 65 . Co. ſuper Luil. 
252.254. | | 

If a man have cauſe to enter into any Lands or Tenements which are in divers vil. 
lages in one County, if he make his Entry into the Land within one Village in the 
name of all the reſt he bath right to enter into, within all the Villages of chat Coui-· 
ty; this is good for all the reſt : But if it be in divers Counties, he muſt make di- 
vers Entries. But if three ſeveral men diſſeiſe me of three ſeveral Acres (though in 
the ſame County,) or if one man Diſſeiſe me of three Acres, and lettech it to thres 
ſeveral men ſor liſe; or one Diſſeiſe me of one Acre at one time, and another Acte 
at another time; in all theſe caſes my Entry muſt be ſeveral, elſe it will ſerve onely 
for ſo much as I enter into: But if I infeoff another of one Acre of ground upon 
Condition, and after I infeoff him of another in the ſame County on Condition, 
and both Conditions are broken, an Entry into one in the name of both is not (uffi- 
cient; but an entry into ore part in the name of all, ſubject to one Condition, is 
good; although there be divers parcels in divers Towts, And according to this 
patern (as it ſeems) a Claim muſt be made, 7 Aſ.18, 12 Cd. 4. 10. 36 H. 6. 27. 
Dyer 337. 11 H.7. 25. 

But if it be ſo that the party in poſſeſſion do lie in wait, or have threatred to kill, 
beat, or maim the party that hath right if he come upon the Land; ſo that he is in 


fear 
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fear of bis life, and he doth not dare to go into any pact of the Lands ; there be 
may come as near it, within the view of it as he dare, and claim it; and abis is god 
enough. Littl. Seft.421 | | 
If one have cauſe to claim or ſeize the body of a man. or woman-childe for his To Goods. 
Ward, it muſt be in his preſence by wards, or elſe by laying hands upon him: But 
the Lord may claim his Villains Goods in any place where he findes them; and ſo 
may any man in any other caſe. 3 H. 4. 15. Fitz. Barr. 217. Dott, & Stud. fol. 


I 

Tf a man have Right or Title to enter into any Lands or Tenements, whereof an- 9- — — 
other is ſeiſed in Fee, or in Fee- tail, if he which hath Title to enter, makes Continual 2 = 8 
Claim to the Lands or Tenements, before the dying ſeiſed of bim which holdeth hach Night or 
them; then albeit ſuch Tenant diet] thereof ſeized, and the Lands do diſcend to his Title, ſhall as 
Heir, yet he that hath made this Claim, or his Heir if be die enter into the ſame void a delcent. 
Lands, and the force of the diſcent is hereby avoided, Lire. Felt. 414, 415. Where not. 

As if I be diſſeiſed, or my Tenant for life Alien in Fee, and 1 make Continual Seil. 6. 


Claim to the Lands in the life of the Diſſeiſor, or Alienee, if after the Diſſeiſor or 


Alienee die ſeized, and the Land diſcend to his Heir, yet I may enter upon the poſ- 


ſeſſion of the Heir, and avoid this diſcent : So if the Diſſeiſor, or Feoffee, c. of 
the Diſſeiſor diſſeiſed, yet my right of Entry by this Claim is ſaved. 

If there be Tenant for life; the Remainder. for life, the Remainder in Fee, and 10. wn 
the Tenant for life Alien in Fee, and he in Remainder for life,makerh continual claim — — 
befote the dying ſeized of the Alienee, and after the Alienee die ſeized, and after he ,nother. 
in Remainder for life die before any Entry by him made: Now in this caſe he in Re- Where not. 
mainder in Fee ſhall have benefit by the Claim of the Tenant for life, and he may 
enter upon the Heir of Alience ; and ſo may he inReverſion alſo: And if two 
Joynt-tenants be diſſeiſed, and one of them do make continual Claim, and dieth, 
the Survivor ſhall have the benefit of this Claim: But if che Tenant for life doth 
make continual Claim; this will not avail him in the Remainder, unleſs the 
Diſſeiſor die in th e life time of the Tenant for life. Litti. Fett. 416, & Cu. ſuper 


F0- 
ide Claim of the Lord ſhall avail the Tenant that is a Copihalder, ſo likewiſe 
ſhall the Claim of the Copiholder avail the Lord: So the Claim of him in Reverſion 
or Remainder ſhall avail the particular Tenant, and the Claim of the particular 
Tenant avail him in Remainder.or Keverſion :- For which ſee more in Fines. Plow. 
359. 
Ic is where one hath omitted, or neglected to make his Claim in the time and 11. Nen- claim. 
maaner the Law ap pointed him, then this may be ſhewed or pleaded againſt him, to - Laches de 
bar him of the thing he doth challenge, or would have. 34 Ed 3: 16. Cromp. ES 


Claim ſerra pre- 
Jur. 144 = 3 judice ou barre, 
If an Infant be diſſeiſed, and the Diſſeiſor during the time of the Infancy die bn neny. 
ſeized, this will not prejudice the Infant, although he made not bis Claim in ali that 
time, but he may enter hen he comes to age: So if a Fine be leviedof his Land, 4! Infant. 
during his minority, and the proclamations and five years be paſſed, and in all this 
time, he hath made no Entry, nor Claim; this will not hunt him for be ſhall have 
. — years after he come to age to make his Claim. Vide Fines, (Cv. S. 209. & Litti. 

ect. 402. 

If there be Tenant in Tail, the Remainder in Fee, and the Tenant in T:il levy a 
Fine with Proclamations, he in the Remainder die, his Heir within age ; ad iirer the 
Tenant in Tail doth die without 1ſſue ; ſo that the Ticle doth accrew to the! "fant, 
and five years incur, and yet he is within age: Nom in chis caſe he . all not he hurt 
by his non· claim in theſe five years, for be ſhall have five years aſter he come to his 
full age, Dyer 133. 4. 

If a man be diſſeiſed of Land he hath in the right of his Wife, and the Diſſeiſor Feme Covert, 
die, during the Coverture, and no Claim is made by the Husband; -now in this caſe 
the non· claim of the Husband ſhall not prejudice the Wite, though it do bar im; 
And if a Fine be levied of any Land, which is the Land of a Feme-Cotert, within 
the'Statute of 4 H. y. In this caſe, though the blusband make no Claim, during che 

KK 2 Coverture 
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Coverture, yet this ſhall not hurt the Wife, but ſhe ſhall have five years to make her 
Claim or Entry after the death of her Husband : But if the Wife, whiles ſhe was ſole 
(if ſhe were of full age) were diſſeiſed, and after take a Husbind that doth not 
make his Claim or Entry, but ſuffer a diſcent 5 now this Laches of her Husband ſhall 
prejudice her, and bar her of Entry after his death. Co. 100. 9 H.7.24. 2 Ed.q.2;, 
7 Ed.q.7. Littl. Seft.403,404. 20 H.6. 28. | 

Home de non ſe- If 4 man de non ſane memorie, that hath not Intelligence and Reaſon, be diſſeiſed . 

ne memorte. haveanyRightor Title to enter into Land, and do vot make his Claim, but ſuffer 

' acying ſeized, if all this be duting the time of his diſtemper; this Laches of his 

ſhall not hurt him at all. See Nox ſane memorie. Co. 8. 100. 

It a man be impriſoned, and he be diſſeiſed, and the Diſſeiſor dieth ſeized, du- 
ring the time the Diſſeiſee is in priſon, whereby the Tenements diſcend to the Heir 
of the Diſſeiſor; this Diſcent, or his Non-claim, will not hurt the Diſſeiſee which is 
in priſon : But if he were at large at the time of the diſſeiſon, or at any time after, 
before, or at the time of the dying ſeized of the Diſſeiſor, here is Non-claim will 
bar him: Plow. 3 60. Co. ſuper Littl 259. a. 9 H.. 24. 

Se8. 9, If a man be out of the Realm, in the Kings ſervice, for the buſineſs of the Realm, 
Home ultra le or otherwiſe, if ſuch a one be diſſeiſed when he is beyond the Seas, and the Diſſeiſor 
——_— dieth ſeized, the Diſſeiſee being ſtill out of the Realm, his Laches of Entry here ſhall 

not prejudice him, neither ſhall his Diſcent grieve him: But if he were infra quatuor 
maria, at the time of the Diſſeiſon, or at any time after, before, or at the time of 
the Diſcent, Contra. Littl. g. Seft. 439, 440. 

Al Auters, If a Biſhop, Parſon, Vicar, Prebend, or Abbot die, and during the Vacancy, one 
enter into any of the Land belonging to the Biſhoprick, c and claim it to him and 
his Heirs, and die ſeized of that Eſtate, and it diicend to his Heir during the Vacan- 
cy: Now this Diſcent and Laches will not hurt, but the Succeſſor may enter notwith. 
ſtanding. So if a uſurpation be had to a charge in time of Vacation, this ſhall not 
prejudice the ſucceſſor to put him out of poſſeſſion, but that at the next avoidance 
he ſhall preſeur. Littl. Sett: 443. Co. ſuper Cro. 

12. Diſclaimer. It is where a man doth not challenge, but deny that which is his; or it is a plea 

containing an expreſs denial, or refuſal. And this is ſometimes in the Tenancy ſome- 

rimes in the Seigniory, ſometimes in the Blood, ſometimes of Goods. As where the 


Home en priſon. 


es Terres. 

* Lord diftraineth his Tenant, and he ſueth a Replevin, and the Lord avoweth the 
raking of it, by reaſon that he holdeth of him, if the Tenant in this caſe ſay, I hat 
he diſclaimeth to hold of him; this is called a Diſclaimer. And hereupon the Lord 

Right of Diſ- may bring a Writ of Right Sar Diſelaimer, and if it be found againſt the Tenant, 


clarmer. he loſeth his Land for ever, if the Diſclaimer bein a Court of Record, elſe he isto be 
amerced for it onely. So if a Precipe be brought againſt two men for Land, and one 
of the Tenants diſclaimeth, and ſaith that he is not Tenant thereof, nor doth claim 
any thing therein, for the manner of Diſclaim is ſuch. Nihil habet, nec habere cla- 
mat in terra illa, nec die inipetrationis brevis originals predit® habuit nec clamavit, 
ſed aliquid in terra ills habere de advocat & diſclamat. Now by this he loſeth his 
part of the Land, and the other Tenant ſhall have the whole. And if there be but 
one Tenant, and he do ſo diſclaim, the Writ ſhall abate, and the Demandant may 
enter into the Land preſently, whether he have right or not. And in this caſe the 
Tenant hath no Remedy by Writ of Error, to avoid his own Diſclaimer, 13 H. 7. 
27. 16 Hen. 7. 1. Weſtm. 2.2. Co. 3. 26. F.N.B 150, 13 H.7. 27. Ce. 


632. 

Alſo the Lord may diſclaim of his Seigniory, and in this caſe if he do ſo in Court 
of Record, the Seigniory is extinct, and the Tenant ſhall hold of the Lord next 
Paramount, the Lord that did fo diſclaim by the Services he held before, Little Sell. 
146. 
Alſo we may diſclaim in the Blood, as in caſe where a Nuper obiit is brought by 
one Coparcener againſt another, the Tenant may claim by purchaſe, and diſclaim in 
the Blood; and it ſeems if this be found againſt him, he loſeth the benefit of the 
Blood and Diſcent. F. N. B. 197. 9. 


Of Goods. Alſo one may diſclaim his own Goods: As if a man be Indicted that he did — 
ouny 


Of Blood. 


Caras.  (laimandCaaches, 


ouſly ſteal the Goods of another, where in truth they are his own proper Goods, | 
and the Goods are brought in Court, and ſet before him, and being demanded what 


heſ:ith to them, he doth diſclaim them; now hereby he hath loſt them to the King, 
as Goods confiſcate, although he be afterwards acquitted of the Felony. Fitz. Corone 


355. Stamf. fol.186. 4. , 


Alſo there is a Diſclaimer of Eſtates, (which ſee more of in Wayver :) As if Lands of Efaer. 
th 


be given to Husband and Wife in Fee, or in Tail, and the Husband dieth : Now the 
Wife cannot by any Verbal Wayver, or Diſclaimer in the . Asif beforeany 
Entry made, ſhe ſaith ſhe doth altogether wave, and diſclaim the ſaid Eftate, and 
will never take, nor accept thereof; yet the Freehold doth remain in her, and ſhe 
may enter when ſhe pleaſeth: So a Charter of Feoffment was made to four, and 
Seiſon delivered to three, in the name of all; and the foutth when he ſeeth the 
Deed, ſaith, He will not have, nor accept it, and diſclaimeth; yet the Free- 
hold is in him, and. be hath as much to do with the Land, as the reſt. Co. 


3. 26. 
Of Coaches. 


F Coaches, theſe things are to be known. 

1, There ſhall not above Two hundred perſons within London, Weſtminſter, 
and fix miles about the late Lines of Communication, keep Hackney Coaches and 
Horſes. Nor ſhall they have and uſe above Three hundred Hackney Coaches, nor 


above Six hundred Hackney Horſes, 
2. The Stage Coaches that come to, and go from London, to or from the remote 


places of the Nation excepted. 
3. That the Governmeat of them be always in the Court of Aldermen, within 


the City of London. 

4. This Court may make and ſet down Orders, and offer them to the Lord Pro- 
tector and his Council, who may alter them as they ſee good, and then they ſhall be 
binding to them. 

5. The Thirteen perſons named inthe Ordinance, are to be Thirteen of the firſt 
Two hundred perſons, who ſhall keep Hackney Coaches, and Hackney Horſes, 

6. Theſe Thirteen, or the greater part of them, were to name to the Court of 
Aldermen Two hundred perſons ; out of which, the Court of Aldermen, if they 
thought fit, were to _ m—_— F 

7. Every one to be firſt admitted to keepa Hackney Coach, was to pay Forty 
ſhillings towards a common Stock, to bear u - the — : * 
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CHAP. XLVII. 
Of Colluſion or Cowin. 


Seck. 1. oO huſion is a crooked proceeding, or the deceitful and ſecre 
1. Colon or Kent and Agreement between two or more, to the pte 
Couin. What. judice or hurt of another. i 
Fraud or Diſ- It differerh nothing from Fraud, but in this, That Fraud 


ceit. * be by one, but Colluſion muſt be by two or more. 
his Colluſion is either appatant, when it is, and ſheweth 
it ſelf in the face of the AR it ſelf 5 or elſe (which is mol 
common) it is Secrer, that is, when it is vailed over wich 
the ſhews of honeſty, or done in the dark, that it cannothe 
eaſily eſpied, Co.. 109. Plow. 54. (von Littl 3, 12. Sed. 678. 
2. The effect This ( ovin, although it doth inſinuate it ſelf into moſt of the Acts and Affairs of 
or operation men, yet is it a thing the Law doth much abhor and oppoſe ; and cherefore it dos 
of it. make void all Acts that are done by it, and not onely ſo, but all Acts that are de 
pendant upon it, though otherwiſe in themſelves never fo good, or much favored ia 
che Law. Quod alias bonnm & juſtam eſt; fi per vim vel fraudem peratur, analum g 
injuſt um efficitur. Fraus & dolus nemins patrocinari debent. Co. upon Linl, 366 
„ei. 3. 78. 
3. Wherein Covin is commonly hatched, and converſant in and about Conveyances of 
br aud be they by Fine, Feoffment, Recovery, or otherwiſe, and then ic is tending to deer 
what ſigns are Purchaſors of their Lands, or Creditors of their Debts, or Lords of their Wardſkig 
of it, and Services. Alſo it is ufed oft-cimes in and about Deeds of Gift of Goods. But it 
is ſometimes practiſed in Suits of Law, and Judgments had thereupon, in Letten 
Patents, in Preſentations, Adminiſtrations, Contracts, Releaſes, and almoſt in every 
ching. 
And if the Fraud be in the Conveyance of Lands or Goods, there are ſomecer- 
tain ſigns or marks, whereby the ſame may be deſcried and found out. As 
1 When the Conveyance, or Deed of Gift, hathin it a power of Revocation or 
Alteration at the will of him that makes it. 
2. When the party granting, giving, or ſelling, doth notwithſtanding the fale, ot 
gift, ſtill pofleſs and uſe the thing given, or granted, as his own. 
3. If the ſale or gift be made after Suits of Law be begun againſt him, or when 
he is about to ſell the thing to another. 
4. When the thing is done in ſecret, Qui mal? agit odit Incem. Et Dona clande- 
ſtina ſemper inducunt ſuiþicionem, 
5. Wherethere is any Expreſs, or any implied Truſt in the Caſe. 
6. When the Deed doth contain ſome unuſual clauſes or flouriſhes of honeſty 
and truth in it. ¶ lauſulæ inconſuetæ ſemper inducunt ſuſpicionem. 
7. When the Deed is very general, Verſutus vadit in generalibus. 27 Elis. 4; 
Dyer 294. Co. 3.81. 6. 72. 10. 53. 
Sec. 2. All Fraudulent Conveyances of Land, or any Rent, or profit out of Land 
4. What ſhall made by whomſoever, with intent to deceive any one that ſhall purchaſe the ſame 
— eng Land, or any Rent, or profit out of it, for money or other good conſideration of 
— — % the Fruit, and effect of their Purchaſe, ſhall be void as to ſuch Purchaſors z and al 
deceive 2 Pxr. ſuch as come under their Eſtate, as to ſo much as they ſhall ſo convey, and he that 
chaſ-r, and ſhall knowingly avow ſuch a Conveyance, may be puniſhed for it. 27 Flix. 4. But 
void, or not. ſuch Conveyances as are made Bona fide, and upon good conſideration, are not to be 
accounted Fraudulent, 161d, 
For the further opening and clearing of this Statute, and the Law, in this point, 
theſe things are to be known. a 
1. The 
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1. The good Conveyance muſt be both Bona fide, and upon good conſideration, 
or elſe it is void, for Bona fide is oppoſed to ſuch as are made upon, or wich any truſt 
Expreſſed or Implied: And good Conſideration is to diſtinguiſh from ſuch Conſide- 
rations, as are not valuable, as Nature, Blood, and the like ; for ſuch Purchaſors as 
come in upon any ſuch Conſideration, cannot avoid a former Conveyance as Fraudu- 
lent, Co.3. 81. Is 

2, If — convey Land with a preſent or future power of Revocation or Altera - 
tion at the will of him that doth convey it; this is Fraudulent as againſt him that 
ſhall after purchaſe the Land of him that made the firſt Conveyance. As if one con- 
vey Land to the uſe of himſelf for life, and after to the uſe of divers of his Blood, 
with a future power to revoke it after the death of ſuch a one, or after ſuch a day, 
and before the day, he fell the Land for valuable Conſideration ; in this caſe, the firſt 
Conveyance is void as to the Purchaſor, and he may avoid it, (o. 3. 82. 

3. If the Father make any Fraudulent conveyance, and after continue the oc- 
cupation, and then the Land diſcend to the Son, and the Son ſell it for money, or 
other. valuable conſideration ; in this caſe the Purchaſor may avoid the Convey- 
ance made by the Father, whether the Son were privy to it, or not. Co. 
6. 62. f 

4. If a man have made an Eſtate with power of Revocation, and after with an 
intent to defraud a Purchaſor, levy 2 Fine, or make a Feoffment to a ſtranger, to 
extinct the power, and after ſell the Land for valuable conſideration ; in this caſe 
the Purchaſor may avoid both the former Conveyances, as Fraudulent: Cs. 

83. | 
; 1 If one had made the firſt Conveyance to the King, and after had ſold the 
Land for good conſideration to a common perſon ; in this caſe the Purthaſor might 
have avoided the firſt Conveyance: Cd.1 1. 74. | 

6. If the firſt Conveyance be made by way of Bargain and Sale, yet if it be 
Fraudulent within the intent of this Statute ; it is voidable by the Purchaſor. So it 
was ruled by the Lord Chief Juſtice Hide, in evidence to a Jury in Londox at Gd. 
hal. 3 Car. 1 1 

7. If there be Grand- father, Father, and Son, and the Grand-father makes a 
Leaſe for a thouſand years to the Father, and the Father to prevent the drowning of 
the Leaſe by the diſcent of the Reverſion, aſſigned it to divers of his friends to che 
uſe of the Son, being an Infant, under pretence to pay Debts, the Grand- father 
dieth, the Father continueth the Occupation, and maketh Eſtates, and doth all Acts 
as owner of the Land, the Son paid no Debts, and Aſſigument, though divers per- 
ſons of quality were named in it, yet it was delivered by the Father to one of 
the Aſſignees of mean Eſtate, and in private, and afterwards the Father ſold the 
Land for..a valuable conſideration; in this caſe it was reſolved, Thatthe Leaſe 
and Aſſignment both might be avoided by the Purchaſor, as Fraudulent, Co. 
6.72. | 

8. If a Feoffment be made of Lands held by Knights Service to 7. S. upon con- 
dition, that he within a certain time ſhall Erfeoff 7. D. And that this Feoffmene 

to 7. D. ſhall be to the uſe of the Wife of the firſt Feoffor, for her Joynture, 
&c. In tlüs caſe the Feoffment ſhall be Fraudulent. Dolus circuits won pur- 
atur. | 

9. Albeit the Purchaſor when he buyes doth know of the Precedent former Con- 
veyance, and go on with his Purchaſe, yet he may avoid the former Conveyance as 
Fraudulent. Co. 5. 6c. 

10. If there be Tenant in Tail, the Remainder in Tail or in Fee, and he in Re- 
mainder; in Tail or in Fee, ſell his Remainder by Deed, inrolled tothe King; and 
after one buy the Land of the firſt Tenant in Tail, and he ſuffer a common Recove- 
ry ; in this caſe the Purchaſor may avoid this ſale to the King, as Fraudulent. Co, 
II. 74. | 

11. If there be a Leaſe for years, and the Leſſor make a Fraudulent Conyeyance 

in 
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in Fee, and then for good conſideration make another Leaſe to begin after the end 
of the former Leaſe ; this may be a Fraudulent Leaſe. And be for publiſhing ard 
avowing of chis Leaſe (though ic be during the firſt Leaſe) yet he may fall under 
the penalty of the Statute, and the party likely to be grieved, may have his Action. 
Cowel and Bartow. M. 4« fac, | en 6 

12. If A. makea Leaſe for years to B. upon good conſideration, and after he make 
a Leaſe to C. of the ſame Land for the ſame time, and B. drives this Bargain, and is 
witneſs to this ſecond Leaſe, and doth not diſcover the Leaſe to him, nor is it ex- 
cepted in the ſecond Leaſe ; and this ſecond Leaſe is upon good conſideration alſo. 
In this caſe it was ſaid the firſt is Fraudulent. By two juſtices. Hil. 18 fac. 
J. X. | 7 4 i 

13. If one after marriage make a voluntary Conveyance of bis Land for a Joyn- 
ture or a maintenance of his Wife, and after fell the Land for money; in this caſe 
the Conveyance made to, or for his Wife, ſhall be ſaid to be Fraudulent. . And yer 
if a man upon a marriage before che marriage made, and in conſideration thereof 
convey Land to the uſe of his Wife, &c. In this caſe, without queſtion, the Con- 
veyance is good, and ſnall not be avoided as Fraudulent, eſpecially if it be in con. 
fideration of money alſo, ay the commoncourfe is. | 

If one in conſideration of a marriage had, and money to be paid, convey bis 
Land, and after ſell it for money; the firſt Conveyance will not be:Fravtulent 
So alſo it is thought when it is in conſideration of a marriage'paſt, and money paid 
together. A. being to have fitteen hundred pounds with. his Wife in marriage, in 
conſidetatiom hereof did Covenant to aſſure Land for the benefit of his Wife, the 
fifteen hundted pounds is ſecured to A. they enter- marry, after A. having a Leaſe of 
the Mannor of 8. for fifty years; doth grant it. v0 Friends eo the uſe of himſelf for 
his life, after of his Wife for her life, and after of then Son; aſter this, be doth 
Mortgage to 7. S. for money borrowed. This at ſeems was ruled not Fraudulent, 
during the life, atd thereford thuch lefv after his death. H. 2c:fac. Peter Vaubre 
5 | VE J © 22: 1 701 
And if che Joynture or Eſtate be made before the marriage, and this after the 
marriage is delivered up, and a new Eſtate for Joynture, cc made in conſideration 
thereot of 6thet Lands; this peclaps may be good alſo, and not judped to be 
Fraudulent. © The opinion of ſome Learned Lawyers. Mich. 10 Car. 

14. If one make a Leaſe by Covin or Fraud to one, and after make another 
Leaſe to another Bona fide, but without Fine or Rent; in this caſe; this ſecond 
Leſſee cannot avoid the firſt heaſe, becauſe he is not a Purchaſor that comes in for 
money, Co.3. 83. So if one make a Leaſe tor thirty yeats without conſideration, 
— after marriage make it to his Wife in Joynture z this laſt will not avoid the 
15. If one Covenant for the advancement of his Heirs Males, or for the like 
conſideration, to levy a Fine by a day, to che uſe of himſelf for life, and after of 
his Iſſue Male, cc. and before that day he make a Leaſe by Fraud for many years, 
and after levy the Fine accotdingly; in this caſe they cannot avoid this Leaſe 
as rr within this. Statute , for they come not in for money. Ca. 
3. 83. ER | | 7 

16 If a man be ſomewhat fooliſh and given to waſte, be perſwaded to ſettle his 
Land upon ſome of his Friends, of purpoſe to maintain himſelf with it, and after 
ſome df his lead companions inveagle him, and ger him for a ſmall ſum of money to 
convey it to them; in this cafe they. ſhall never avoid this former Conveyance 3s 
Fraudulent, (o 3. 83: 0 1 | | 

17, If one that hach a Term of Land for ſixty years, if he live ſo long} make it 
away, and he forgo a Leaſe for ninety years abſolutely, and he by Indenture reciting 
the forged Leaſe for valuable conſideration, doth fell the forged Leaſe, and all his 
intereſt into the Land to 7. S. In this cafe 9. S. is not ſuch a Purchaſor as within 
this Statute to avoid this precedent Leaſe. Co. Inſt. 1. part. pag.3. Paſche, 12 fac. 


18. If 


—— 


Cara 5 (olluſion or Covin, 


ſual. 
9 — ſeiſed of the fifth part of the Manor of D. and C. of the ſixth part, and 


M4 comes to A. to buy this Manor of him; after AH. tels A. My Council tels me, 
you cannot ſell, unleſs C. join with you: After this, C. grants a Rent- charge of 
Fifteen pounds a year out of the Manor, to g. her youngeſt ſon and his heirs of his 
body, for natural affection, be being then but three years old ; with a Proviſo, That 
if B. (whom be intended to marry) ſhall grant to &. T. the like Rent of Fifteen pounds, 
and for the like Eſtate out of Twenty pounds a year Land of B. then the Grant 
to be void : After A. doth buy the ſixth part of the Manor, of B. and C. his wife, 
( they being now intermarried together) and after A. B. and C. his wite join in a 
Grant to A. In this caſe it was agreed, that this Grant was not fraudulent : For it 
is the changing of an Eſtate, and at a great charge. Otherwiſe it were, if it were upon 
the tender of a pair of Gloves, or the like, 4.19 ac. Co. B. Millers Caſe, But no 
Purchaſor but he chat comes in for money or good value, can take advantage of the 
fraud, for it doth bind all others: And the latter Conveyarce muſt have a good, 
as well as valuable cauſe, M. 37.38 Eliz. Vptons Caſe, (0.3.83, | 

All Feoffments, Gifts, Grants, Alienations, Bargains and Conveyances of Lands, 
Tenements, Hereditaments, Goods and Chattels. or any Rent, Profit or Commodity 
out of Land. So all Bonds, Suits, Judgments, Executions made and entred into by 
Fraud or Colluſion of Truſt for him that made it or entred into it, or otherwiſe with 
intent to hinder, delay, or put by Creditors,or others of their juſt and lawful Actions, 
Suits, Debts, Accounts, Damages, Penalties, Forfeitures, Heriots, Mortuaries, or 
Reliefs ſhall be void as againſt them to whom ſuch Debt or Duty doth belong, and 
they may proceed to take their remedy, as if no ſuch thing had been done or made, 
Stat. 3 H. 7.4. 47 Ed.3.6- 2 R. 2.3. 1 Elix. 5. 50 Ed. 3.6. And for the further 
opening of theſe Statutes, and the Law in this matter, theſe things are to be 
known, 

1. By the antient Common-Law, he that had a former Right, Title, Intereſt or 
Demand, might avoid an Eſtate ſubſequent made by fraud. As if one fell my Goods 
in a Market overt by Covin and fraud, I may avoid it: And if I have a Judgment for 
Debt or Damages againſt another, and in the mean between the Judgment and the 
Execution he give or ſell away his Goods by fraud, | may make Execution of them, 
22 Aſſ.44. Dyer 295. Co. 3 83. Bro. Don 20. 

2. But now by theſe Statutes, one that hath a ſubſequent right, and may avoid a 
precedent eſtate, right, &c. And therefore if one be indebted to 4. Twenty pounds, 
and to B. Forty pounds, and be poſſeſſed of Goods to the value of Twenty pounds, 
and A, ſues him for this Twenty pounds, and hanging this Suit, the Debtor ſecretly 
makes a general Deed of Gift of all his Goods to . in tatisfation of his Debt, and yet 
he himſelf doth continue che poſſeſſion and uſe of the goods as the Owner thereof, ſell 
and ſheer the Sheep &c. mark them in his own name, and after A. getteth a Judgment 
and Execution in his own name, and after A. getteth a Judgment and Execution in 
his Suit for his Twenty pounds; in this caſe A ſhall make Execution of theſe goods, 
as if no ſuch Deed of Gift had been made. $0 if in this caſe the Debtor had given all 
his goods to B. in ſatisfaction of his Debt before any Suit begun by A. upon any 
expreſs or implicite Truſt, as that he ſhould be favorable to him in reſpect of his poor 
eſtate, or the like ; or that he ſhould ſuffer him to uſe his goods, and pay him as he 
can, or the like : In all theſe and ſuch like caſes, although the thing be done upon 
good conſideration ; yet becauſe it is not done hona fide, becauſe there is a Truſt in 
the Caſe, therefore ic ſhall be ſaid to be fraudulent, Co. 3.83. 

3. If one in conſideration of natural affection give all his goods to his Child or 
Couſin, bons fide ; this as to Creditors ſhall be ſaid to be fraudulent, So if I, when 


viſo 


Suits be againſt me, convey away my Land to my Children or Couſins, with a Pro- 
LI 


Seck. 3. 

3. What ſhall 
he accounted 
a fraudulenr 
Conveyance, 
or an Act to 
defeat Credi- 
rors or others 
of their Debts 
or Duties, and 
therfore void; 
Or nor, 


Colluſion or (,ovin, Cnav47. 


— — — 


viſo to avoid it at my pleaſure; this as to Creditors will be fraudulent, Co.;. 80. 
Dyer 295. 

- If two be bound together in an Obligation, and the Prircipal having a Leaſe 
for years grants it over to his Surety, in conſideration he is bound with him, and 
after he enters into a Statute, or ſuffers a Judgment againſt him; in this caſe the 
Grant ſhall be ſaid to be fraudulent, and ſubject to Execution, But if the Surety had 
been bound to ſave the Principal harmleſs, and he had paid the money for him, and 
delivered up his Counterbond,and for this he bad made him this Aſſigument without 
any Truſt, chis had been good, Wilſont Caſe, Paſch. 8 Jac. B R. 

5- Whetethe Deed is made upon theſe terms, Thar if he can provide the money, 
he ſhall have his goods again; this ſhall be eſteemed fraudulent. 

6. If one bind him and his heirs in an Obligation, and after make a fraudulent 
Conveyance to another to defeat the Debtee, and die; in this caſe the Obligee may 
ſue the Heir, and recover the Debt againſt him, (%.5.65. 

7. If after a Commiſſion of Bankrupt be ſued out, the Debtor deliver or make 
over all his goods, or any part thereof to one of the Creditors in ſatisfaction of his 
Debt; this ſhall be ſaid to be fraudulent, and the Commiſſioners may fell chem not- 
withſtanding, 

S. If the fraudulent Deed be made by one to ſome of his friends.and they are not 
privy to it; yet it ſhall be accounted fraudulent, and ſhall be void as to Purchaſors 
or Creditors, Co 8. 13 1. Plow. 5 4. F 

9. If an Adminiſtrator do covinouſly give or ſell away the Goods, and after his 
Adminiſtration is revoked, and another granted to another; in this caſe the Credi- 
tors may ſue the firſt Adminiſtrator, and his Deed of Gift as to them ſhall be void, 
Co. 6. 18. | 

10. If a Recuſant or any other, with an intent to defeat the King or other Lord of 
his Forfeicure, make a Deed of Gift of his Goods and Chattels, after the offence is 
committed; this as to the Lord or King ſhall be ſaid co be fraudulent, Stat. 13 Eliz; 
chap. 1. EE 
4 t, If one ſue an Executor or Adminiſtrator for a Debt due from the deceaſed, 

and there is a Judgment had before that time againſt him at another mans ſuit, which 
is not ſatisfied, and he have not Aſſets in his hands more then to fatisfie for the firſt 
Judgment; in this caſe if the firſt Judgment be bond fide, it is a Bar to the ſecond 
Suit. But if the firſt be fraudulent, as the Law will judg it to be, in caſe where either 
there was no, or not ſo much Debt rei veritate due from him that is dead, or the Exe» 
cutor or Adminiſtrator hath compounded for leſs, and the Judgment is left of pur- 
poſe to bar other Creditors ; this Judgment, as to the Plaintiff in this Suit, ſhall be 
ſaid to be fraudulent, Co.1.132, 

I 2. If one being indebted, and having goods, make a Deed of Gift of his goods to 
[ S. and then make him his Executor, ſuppoſing by this eo keep his goods from 

eing lia ble to his Debt; this ſhall be ſaid to be fraudulent and void as to Creditors, 
and 7. S. will be charged as Executor for all the goods. So if one, when Judgment is 
given, or like to be given againſt him for a Debt, make away his Lands or Goods of 
purpoſe to avoid Execution: Or if one in priſon for divers Debts, procure himſelf 
to be indicted and attainted for ſome offence, to the intent to forfeit his Eſtate, have 
= Clergy, to defeat his Creditors ; all theſe Acts will be made void as frau- 
ulent. 

13. If a mana little before his death convey away his Land, to the intent that a 
Warranty and Aſſets ſhould not bar his ſon for other Land; this may be avoided as 
fraudulent, Dyer 295. . 

14. If A. bona fide, and for valuable conſideration mortgage bis Leaſe for Twenty 
one years to B. upon condition, that if he repay the money a year after to B. he ſhall 
re-enter ; B. covenant with A. that he ſhall receive the profits till the time of pay- 
ment, &c. A. doth not pay the money at the time: B. hoping that A. in time will 
pay him, doth not interrupt him, but ſuffer him to take the profits two or three 
years after; and in the interim a Judgment is had againſt A. upon a Bond, and Exe- 


cution awarded: In this it was held, that this was no fraudulent; and being * — 
ulent 


Cur 47. C.olluſſon or (ouinß. 2239 


dulent Conveyance at the ſirſt making, it cannot become a fraudulent Conveyance 
by matter 2 facto. By —— of Aſſiſe, in the Caſe of the Lady Lam- 
beth, in Com. South. 5 Car. | ip 

15. Such — Deeds of Gift, Contracts and Agreements as are made 
bona fide and upon good conſideration, are not to be actounted fraudulent, nor can 
they be avoided. all ſuch Conveyances and Deeds as are void by'theſe Statutes, 
are void as to Purchafors and Creditors only, but good againſt them that make them, 
and all others, and as to alt other purpoſes. And therefore it was adjudged, That if A. 


that will, may by word or writing give, or he may ſell his Goods outright for money, 
— — ſo that there be no Truſt in the caſe, —_ 
payment of the money, be ſhall have the Goods again, or the like; and this will be 
good againſt himſelf, his Executors, Adminiſtrators, or any to whom he ſhall after 
fell or-cotivey'them,: Srar.3 H. 7. 4. 13 Eliz.ch.15. Co. 3.82.59.60. See more for 
this in my Book of Commes Aſſuranter, in Chap. of Ders. 

If any Tenant holding Land of the King or other Lord in capite, or by Knights i — ; 
ſervice, make a Feoffment or other Conveyance to defeat the King or Lotd of whom b. Tone Wl 
be holds his Land, of: his Wardſhip, primer Seiſin, or other benefits of his Tenure 2 fraudulenc 
reſerved to him by the Stutute of 32 and 34 H. 8. of ils, it will be void as to & Conveyance 
third part as to the Lord, and he ſhall have the ſame benefit as he ſhould have had 10 defrand the 
if no ſuch Conveyance had been made. "And as to this, take theſe Cass. Lond] e 

I, Therefore if ſuch a Tenant enfeoff his lineal or collateral Heir within age, or her Duty 3 
make a Leaſe for life, the Remainder» to his Heir; or make a Gift in Tail, the Re. ang void, ot 
mainder in Fee to his Heir; or make a Feoffment to another and his Heir; or make not. 

a Froffment on condition that he ſhall enſeoff back again his Heir at his full age; 
or make a Feoffment for the payment of his Debrs, Preferment of his wife and 
children; or enfeoff one to the intent that he ſhall receive the profits till he have an 
Heir-male, and then to reinſeoff him; or deviſe all his Land by his Will in any ſuch 
ſort : This ſhall be eſteemed fraudulent, and will be void as to the Lord for # third 
part, Co:6:56. Plow.49. Co. 8. 164. 9. 119. Dyer 36. Stat. Marlb c.6. b a 

2. But in caſe the Tenant had left a full third part to deſcend to his Heir, he might 
have diſpoſed the reſt either by AR executed, or by Wilt before, or at his death how 
he bad pleaſed, and no Averment of Fraud doth lie for more then a third part in'any 
ſuch caſe: For a man might by thoſe Statutes have conveyed or deviſed two parts 
in three of his Land to or for his wife, children, or payment of his Debts, and the 
Lord ſhall have nothing out of that, but he muſt have what is due to him out of the 
third part chat is left, Dyer 256 CMS. 104. And for Lands held by Soccige: tenure, 
every man may diſpoſe them at his pleaſure; | * -m TO 

3. If one that holdeth his Land 90 pay a Heriot at bis death, and he in conſide- 
ration of natural love enfeoff his ſon and heir; and the ſon, to prevent the Dower 
of his wife during his fathers life, makes a Leaſe for Forty years, if his father live ſo 
long; thefather pays the Rent, and the ſon doth ſuit of Court for the Land, and 
after the father dieth i In this caſe the Conveyance ſhalf not be adjudged Fraudulent 
as to the Lord to deceive him of his Heriot, for it was done to another end / NH 
Rep. 2 part, 287. Co. 1046. So if a mat for fear of Debti convey his I ends 
with condition, that upon payment of Ten pounds they ſhall convey' i t& whom- 
ſoever he ſhall appoint, C10. Dyer 268: e 

4. If one make a Feoffment of Land to two and their heirs for money, or other 
valuable conſideration, and this was of Land holden by this Tenure, this ws not ac- 
counted ſtaudulent. So neither wliere one of the Joint-renants make a Febffment of 
his Moity to a ſtranger,” Co. 8. 164. 21. ) 47. 

5- If a Feoffment be made by Colluſiou, and the Feoffec die, or make a Feoſſment 
oper bong. fide to another before the death of the Anceſtor; this ſecond Feoffment is 

good, and the Collufion is gone, Co. 1. 22. 2. 94 Dyer 
Ll 2 


6. For 


* 
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6: For fraudulent Conveyances to dective the King af 8 dee bras. 
25 + 2 1 EA. b. 44 
or this — — take theſe Caſes following. 
7 1 what 3. 2 F of ber husband, cauſe one 
— M — 7 ra with intent to fue bim, and after ſhe doth ſo 
coveries in bim ; all this is void. And yet if a Difleifor, Inteudor, 
Suirs ſhall be f af ney un he eh + lp ule of Dr without any pra- 
void by Covin &i bind bim that rigbe , Cy. 3. 77. — 
or not. 72 A1. 119, Th. _ —— anſſed . or bin Land. and may 
5 Gall cauſe anther 40. iſle the Tena of the Land, and 
oyer the Land bim; this is void, and ſhall be no Re. 
1 mag? — * $0 in ill caſes here a man hath a 
— conſent doth 2 
1 LES this Covin doth Gffocate the Right ; ſo as 
_ 22 2 good title, chall uat bind nor reſtore che Demundact 
— 177 2718. 25 4 ot -1. 11 EA Z. 
Jointenants, be entitled to a peel Action againſt the Heir of the 
os cauſe the Heir to be difleiſed, hoe -A. and Y. recover 


a ao the Conia, but A. is not recited, Co. upon Lit. 357. 


Attorney W nd ſuffer 
ITT — wake About — 


* | & this, take cheſe 

$ of 5 420 ire or make a Feoffment 
2 Common WAA intem to a Fine to in Reretſion, this is all void; and 

— ommon Fine to bat lim in Reverſian, this is all vod; 
Recoveries five years paſywithaw claim, yet is be. not hurt by it, eſpecially uihere the 
may be void 1 nr dry do the derxite ill as he was wont to do. But if 2 
by Covin, or ian purchaſe Land of F. hy Feoffment, ar by Bargain and Sale inrolled, and after 
Fin; nding het F., bath a 3 and cat C. bath the Right, and F. levierh 
a Fine with Proclamations, wih an intent to bar the Right of Ce this is 
od. So if qge-prexend Title to Land, aud enter and dificiſe the Tenant, and after 
y 4 Tine gixh intent ta bar the Diſſeifer, this is oor fraudulent, but it good; 
the Diſſeiſee da nat clum nor enter within tho five years, he is barred, 
Common- ad Siven Lande Aenne ene in riconipence of any ſervie 


Recovery. 


other cauſe ; — —u— — 
Common-Recovery : this eomed ulent 
iche King and his Sucerſſor, Star: 34 H. 8. 20. Co. 10. 48, 1.15. 


— 
RL 75 be conveyed by a hbushard or by of his Anceſtors, to he wife for 
her life, or to wo her and her bard and their aſſue in tail, for the Jointure of the wiſe; 
and after ghe-husbands death, the wife alone, or ſhe aud another husband fuffer 2 
Lee of the Land ; this Gaal be eftcamed fraudulent and void, by the 

'IA 7. c. 20 

** is Ton e . ert... Lz. B. bf Aſſent of bim in 
— —— 9 — — 14 Eli. B. But if any Tenant in aal 
by ion or Agreement, ( except in 
King; ) this is , and cannot be fab 
And above he Temare be, life, the Remainder in Tail, or in 
Fee, and the Tenant for life doth ſuffer a-Common-Recovgry; and vouch over him 
4225 1 — in Tal; ns, biit a Bar to che Eſtare tal, 


l 
caſes eee ua duni the firſt Conveyance to defeat Pur- 
42 Creditors, &c: if the Grantee ſhall after luna fids grant it away to 2 
perſon; Are perhaps ehe -Collufion may. be gone,) and abis ſecond Grant may be 
good, 33, H:6,28. Goldsb.12 fl. ph 2. in Bu 2; 39 K. 6. 19 4 3.46: 
41 Aſſ.28, 15 E444: Ca G. 58. Cot 135 Blowiy1, © : 


== in this caſe I. is remitzed; and hold in common with A. for | 
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| be af Goods, with üntent to defeat Succeſſors of Spiritual Sed. 7. 
Pye —___ Dilapidations ; of which ſee $r-13 Elizc10, 14Bliz11. 95, Where 


other things 
1 14. 5. done ſhall be 


poſe to alter che Property, it is othertiſe. Cg. 85. — 
fthe Has band {ell away bis Wives goods of purpoſe to prevent her having them pi idle, 
er Divan, ant be divorced ; io this caſe ſhe mall have all her goods Proj 4 
ſhe had before.che 3888, that are ſo.covinouſly fold away: Bur being {old away Sale f Goods. 
hana fide, Ihe cannot and the Sale, 26 H8.7. 
in tail and bis Iſſue diſſeiſe che Diſcontinuee ts the uſe of the Father, Reminer. 


"be Diſcoatinuer, for he is grivy to che wrong, bur in rethed af all ochers he is re- 
vitted, and (hall deraigu the Warranty, Star. 11 KM 4. 2. 12 KEA. 4. 21. 
15 EA. 4 | 


ifs 5 e give co coorber Sein of a Rent out of the Land, that hath right to Sei of Rent. 
; this is good, if chere he no Covin in it: Which if there be, this will make 


it voi 


If inteſtate, and che Adminiſtration iscommanted to his Wife, and another R eleaſe. 
— kim ad « Crue the Admin — ag 


5. y. 
couk beef to be indictod Indidment. 
rid, 37 Af. 


5 22 
There may be Calluſiom in divers other cates, For which fee Cr. 350 Ed. cb. 3: 
1 K. a, 6. 27. iz HJ. 13 Blitz 40 23 Elix.8. 41 Hic. 8. 3 1 H. Gig. 
4 H. Tag. 25 „8. . Fa. Ried. 22 
This CollyHon may ſometitmes be tryed in the ſame Action wherein the Couin is, 5e2. 8. 
and ſometimes it may be tryed in another Action, as for Lands aliened in Mortmain 10. Where it 
by a Quate ju, Cn9-33. 18 NMS. % a 1 
Aod. hep it eee necd no proof ofit: Quad corftur oerl, mon deber may be proved 
verificare. But when it is ſecret, it muſt be proved by Witneſſes, and found bye Jury, and found by 
as other matters of fact be; and a little proof will ſerve, becauſe it is commonly Jury. 
very ſecret. And if a Jury finda Fraud ſpecially by their Verdict, they muſt expreſs did. 
it how, to defeat Creditors, or to defeat Purchaſors : For if the Jury find only a 
Fraud in general, or ſome circumſtances of Fraud only, this will not be a good Ver- 
dict: And if the Jury find it a Fraud to one purpoſe, it ſhall never be {ard to be a 
Fraud m— other purpoſe, Co. 10. 47. 9.108. Plow. 46. Brownlows Rep. 
2 part, 187. | 
Diſceipt, is a Writ that lieth againſt him that doth thing deceitfully in the 11. Diſceipt; 
name of another, for him that reteiveth harm thereby. this is properly Diſceipt. hat it is. 
. But others do take it in a larger ſenſe, and ſay it is Original, where any Diſceipt is 
done to another, ſo that he hath not performed his Bargain. For which ſee much 
in my Firſt Part of the Marrow of the Law, Chap.22. where many Caſes are put 
upon it. Or it is Judicial, when upon a Scire facias ſued out of a Record to warn a 
man to appear, the Sheriff doth return the party ſummoned, and it is not ſo, or he 
was not legally ſummoned, and hereby ay is given againſt him for the Land: 
For this the party grieved, in ſome caſes, ſhall recover damages againſt the Sheriff; 
= * 3 caſes alſo the Judgment ſhall be vacated, F. N. B. 95. 01d N. B. 5 -, 
F,2E4. 3. 15. 
If 1 make an Attorney for me in a Real Action, and the Attorney by ment gen 
— him and the Plaintiff ſuffer me to loſe the Land, I may have this Adtion, Whereir th 
N. J. 95. lie, or not. 


S0 


(colluſion or (ovin. Our.) 


So if in uny Action againſt me, another perſon will come into Court and 
me, and hereby any miſebief come to me, I may bave this remedy agairiſt him: a, 
if he ſue out a Writ in my name, wherein a Fine is to be paid. So if one acknow| 
a Judgment in my name, and I ſuffer any loſs hereby, I may be righted agairiſt hin 
by 27 l 5 _ 1. | was * | 
o if one levy a Fine, ſuffer a Recovery, knowledg a Statute, Recogmiſatce, 
Bail penn unde hereby damniſied, I may have this remedy, F. N. B. po 
So if a man in a Suit I have againſt him, get a Protection, or remove the Suit on 
to delay me, and wichout any cauſe ; I may have this Writ, Co, 5.34. F. N29, 
So if one forge any Deed in my name, and uſe it, or it be uſed * * me, I my 
have this Writ, F. N. J. g. Dyer 75. And fo in many other caſes. As if my A. 
torney in a Suit do any thing in my name he hath no Warrant for: One ptocm 
anothet t o ſue and vex one: I be bound to pay money on a Statute, and haye 9 
it at the day, and another cauſeth the Statute to be extended without the willal 
Conuſee. One promiſe to make me a Feoffment of Land by a day, and before th 
day he male it to another: Or promiſe me to deliver Wares, and he deliver fill 
and ſophiſticated Wares; or ſell me Cloth, and warrant it of a certain length: O 
another and my ſelf are ſued as Executors, whereas J only am Executor, and the 
other confeſs the Actionʒ in all theſe caſes I may have remedy by this Writ, F. N. gi, 
Dyer 301. 75.23, 24 f | os | 
Andiifa Recovery be had ina Real Action by the falſe Retorn of the Sherif 
the party grieved or his Heir may have this Action againft the Sheriff and the Dy. 
mandant; and the Summoners, Venxors,” and Pernors ſhall be examined; and if t 
be found, the party ſhall recover damages againſt the Sheriff, reverſe the] 
and have Reſtitution. of the Land, - Co. & g. upon Lit. 259. Co, 8,9. F. N.. g, 
So in a Scire facia to execute a Fine; if the Land be recovered on the Sheriffs fa 


\ - 'Retorn, the party grieved may avoid the Judgment by this Writ, F. N. J. 95. 


So if one ſue a Scire facias on a Recoꝑriſance for Debt, and the Sheriff retotn dm 
mons where none was, F:N.B.'97-99; So if after a'Recovery in an Annuity, fac 
Retorn be on a Scire fatias, and hereby the Annuity is recovered, the party pri 

may have this Writ, F. N. 3. 88. And if a Tenant in antient Demeſolevy a Fine df 
his Land; the Lord may avoid it by this Writ, Plow.370. F. N. B. 98,99. Sec'Aftin 


+ of the Cuſe, Chap. 4. Seft. 


There are other Deceits, as by Counterfeit- Letters to get money; in a Mille 
rr puniſhable by Juſtices of Peace. See my ?ufic 
. of Teace. for it; * . 
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Common. 


Cuap. 4 0. 


CA. EXE VEL 
Of Common. 


Ommon is that Soil, Water, or other thing, the uſe, whcreof is 
common to this or that Town, Lordſhip, or Perſon: Or it is 
the Right that a man hath to take of that which is anothers. 
And it is either of Paſture; of Turbary, (i) of diggin 

and taking Turfs; or of Fiſhing; or of Eſtovers, (i 5 
taking Wood; or it is of digging for Coals. Mines, and the 
like. And the Common of Paſture is divided into Common 
Appendant, Appurtenant, Engroſs, or by reaſon of Neigh- 
borhood : And ſome is certain, (i.) for ſo many Carrel, or 
the Cattel levant on ſuch a place; or incertain, which is for Cattel without number, 

v. S. 7c. upon Lit. 22. 6. 60. 5. 60... WE : 

And whoſoever doth claim any Common, he muſt claim it in one of theſe kinds, 
For if a man will claim it in any other kind, as Ratione commorantie Or reſideutiæ, 
(i.) by reaſon of dwelling or refidence in a houſe, this is no good title. And that 
Common that may be claimed, is and may be claimed in ſome caſes by Grant; bur in 
moſt caſes a Title is made to it, and it is claimed by Preſcription or Cuſtom, Co. 4. 3 8. 

But Copiholders may alleage a Cuſtom, That every cuſtomary Tenant of the 
Manor may have Common in the Lords Waſte. So alſo Inhabitants of a Village who 
area Corporation, may alleage a Cuſtom to have Common in fuch a place. as belong- 
ing to thei antient houſes, Co. 6. 59. 60. Or Copiholders may preſeribe to have 
Common in the ground of another beſides the Lord; but then they muſt do it in 
the Lords name, Co. 4 32. : 

One may make himſelf a title to have and enjoy ſelum veſt uram terra for a time 
(i) from ſuch a day t o ſuch a day, and fo long to exclude the Owner himſelf to feed 
there: But a cuſtom or preſcription to exclude him always, is not good, Co. ſaper 
Lit. 122. 

A Lord preſcribed, That time out of mind the Lord of the Manor had been uſed 
to have for himſelf, his Farmers and Tenants of the Manor, Common of Paſture in 
&c. for ail his Sheep which are levant and couchant in and upon the Demeſn lands 
of . which lie and are in A. aforeſaid, every year; and it was allowed for good, 
Duncombs Cate, H. 9 ac. Brownl. 1 par. 232. 

One preſcribed that he was ſeiſed of a Meſſuage and certain Land in Dale, and 

that he, and thoſe.-whoſe eſtate he hath, for himſelf, his Farmers and Tenants, uſed 
to have Common in the Field or place called B. in S. when the faid Field called B. 
was freſh and not ſowed all that year, with their Cattel levant and coucharit ; ard 
when the Field was ſown with corn, and the corn carried away, until it was fown 
again; andaitdwed good. 
One preſcribed to have Common in attothers ground, as belonging to his Meſſuage 
and Yard-land, thus: Fot fix Horſes, Geldings or Mares, two Colts, fix young 
Beaſts called Steers, or young Beats called Heifers, and two Mares called Breeders, 
in and upon the ſaid Mefſaige and Yard-land lying and riſing i manner following; 
that is to ſay, from the 1. os X»g2/t until the 25. of February them next following, 
and good, Brownl. Rep. 2 par. 61. | 

A Coltota-was alleaged, That the Lord had the place wholly to himſelf till Lam- 
was, and after m was common to the Tenants, every one of which is to put in a cer- 
tan number, and no more}. and that then the Lord is to ptt in but a certain number; 
and it feems good, Brown, 1 pay. 187. 

And generally for Common, a Cuftom or. Preſcriprion may be alleaged for 
Common, einher for al} ſorts of tattel, or for ſome kind of cattel only: And it may 
be for a certain number of cattel only, or it may be for the carte}levart and eouchant 
on 


Common, what 
it is. 


The kinds of 


i. 
Tur bary, what. 


Sec. 1. 
2. Howa man 
may claim 
Common, and 
whar kind of 
Common 2 
man may claim 
or not; and 
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Sek 2. 
3. How & 
Grant of Com- 
mon ſhall be 
taken, 


Common Ap- 
pendant, what. 


The nature of 
it. 


on ſuch a place, which is certain by conſequence; or it may be without number. 
And it may be either for the whole year, or at ſome times only of the year: And ie 
may be for more cattel at one time, and for fewer at another time, and the like, 
But for an Allegation of a Preſcription of Common that ſnall be good and allowable 
there muſt be theſe things in the caſe. ; 

1. It muſt be ſuch a Common as might have a reaſonable commencement by apree. 
ment of parties or otherwiſe, Brownl. 2 par.64. 

2. The Land wherein the Common is to be taken, and the Land to which the 
Common to be had doth belong, muſt be laid to be in a Pariſh and County in 
certain. 

3. If it be Common appendant, it muſt be for cattel levant and couchant upon 
ſuch Land; for it it be for all his cattel without reſtriction. it is not good. 

4. It muſt not be belonging to a thing which began of late: And therefore Pre, 
ſcription of Common time out of mind, to a Houſe built within time of , 
cannot be good, Goldsb.Rep.p.38. See for all theſe things, Brownl. Rep. 1 par. 180. 
189.198.232. 2 par. 47. 63.222.297. — jk 37 H. 6. 34. 32 UA. pls; 
See more in the next Queſtions, to every kind of Common: And ſee more in my 
Second Part of the Marrow of the Law, 5.296, 297. 

For this, take theſe Caſes. 

1. If one grant me Common ubicunque, whete- ever the Btaſts of the Grantor 
ſhall go: By this, if he occupy an hundred Acres with his Beaſts, I may common in 
that hundred Acres with him at all times. But if it the Grant be made to me of 
Common in his Land quandecunque, whenſoever the Beaſts of the Grantor ſhall 
there; in this caſe I may not common in his ground, but at ſuch times only as d 
Beaſts are in the Common, and at no other time, 9 H. 6.35. Finch.36. 

2, If a Lord grant me Common out of all his Manor, this muſt be underſtoodi 
all commonable places, and not in his Gardens, &c. and it muſt be underſtood of 
Common with commonable Beaſts only, and not with Pigs, and ſuch like thing, 
9 H.6.35. Fitz, Dower 123. 

3. If one grant me a Meſſuage with Common appurtenant for ten Beaſts; by thi 
I cannot take Common without number, bur for ten Beaſts only, 9 H.6.35. 

4. If one grant me Common for ten Beaſts in his ground for three years, and[ 
take no Common for the firſt two years; I may not by this put in thirty Beaftsthe 
third year, and take the three years profit together, but muſt put in ten Beaſts only, 
27 H. 6. 10. 

5. Ifa Lord of the Manor of Dale, wherein is a great Waſte, wherein the fam 
ers of every Houſe have Common, grant a Houſe with all the Commons thereunto 
belonging and therewith uſed; by this ic ſeems the Grantee ſhall have uſual Common 
in the Waſte, Brownl. 2 par. 222. 

6. If a Lord ſeiſed of a Moor of two hundred Acres, enfeoff me of fifty Acresd 
the North- ſide thereof; by this I have no Common in the reſt, but we muſt divid 
and keep our cattel one from another, or we ſhall be Treſpaſſors one to anothe, 
Dyer 373, 

7. If one grant me Common in his ground without number, it ſeems I may pit 
in as many cattel as I will, and ſo he may alſo; though ſome ſay I may not put in ſ 
many, as not to leave him enough for his own cartel, 12 H.8.2. See more, Sell. 6. 
Brownl. Rep. 2 20. , 

8. If one grant me Common in his ground, he can do nothing to prejudice bs 
own Grant: And therefore he cannot ſet a Rick there on the ground, nor drive u 
cattel from his Rick, Brownl. 1 par. 220. 

Common appendant is, where a man hath Common fer his commonable cattel,s 
Oxen, Horſes, Sheep, Kine, and the like, only in the ground of another man, by 
reaſon of certain Land that hath been ancient errable Land, unto which that Commoi 
is ſo annexed, that it cannot by any means be ſevered from the ſame, bur he that 
the one muſt have the other, Co. 8. 70. 4.37. 

This Common is of all other the beſt; for this is ſaid to be of common right, anl 
is evermore belonging to errable Land, or to the Land which was anciently 
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Land; for it cannot be created at this day, nor can it belong to new Errable Land. 
But it may belong to a Mannor, Farm, or Yard-Land, which are things in Groſs 
(wherein there is Ecrable Land included) and then it doth in truth belong to the Er- 
le onely. 

1 his A began when Lords did infeoff their Tenants of Errable Land, to The beginning 
hold by Tenure in Soccage ; for in this caſe it was included in the Feoffment, That of it. 
for the maintenance of their Plough, which they by their Tenure were bound to 
keep; and for the furtherance of 1illage (a thing much favored in Law) the Tenant 
was to have Common in the Lords great Waſtes tor all his Commonable Beaſts, that 
did dung or dreſs his Land; for at tte firſt, almoſt all the Ground that doth now lie 
incloſed in Meadows and Paſtures, did lie open in great Waſtes and Commons, and 
were in the hands of Lords of Mannors, Co. 4. 37. Mert. 4. Perk, 670. 

One may preſcribe for this Common; or one may claim it without preſcription, Title to ir; 
thus, That he hath two Acres of Land, to which he hath Common Appendant, 


Te. 
5 the Anſwer of this Queſtion, theſe things muſt be known. Seck. 3. 

1. If there be a Houſe built upon that which was antiently Errable, and part of £ =_ ſhall 
it be turned into Meadow, and part into Paſture, the Common Appeadant to it may — — 
be claimed and taken ſtill as Appendant ; and he ſhall have Common for all the dant; or nor, 
Beaſts that he doth keep upon that which-was ancient Errable Land. Co.4. 37. bur ſome other 

2. It may belong to a Mannor, Farm, or Plough Land. Co 4. 37: Common, 

3. It may be claimed to be taken ina Field, when it is not ſown to Corn onely. 

37 H. 6. 34 

* This Common is always for ſuch Beaſts, as either manure the Land, as Oxen 
or Horſes; or elſe for ſuch as marl and compaſt the Land, as Sheep and Kine. And 
therefore if the Common be claimed for any other Cattle, it cannot be this Common, 
but it muſt be ſome other. 37 H. 6. 34. 26 H. 8.4. 

5. In Pariſhes where their Lands in their Fields do lie intermixt, and any one of — Appur- 
them do incloſe his Land, and the Inhabitants have uſed to have Common in this —_ 
incloſed ground, after Harveſt, till Seed time again; in this caſe if the Common be 
for Beaſts onely chat manure and marl the Land, then it is Common Appendant; but 
if it be for all manner of Beaſts, then it is Common Appurtenant, Co. 7. 5. 

6. If there be two Villages adjoyning, and a great Field or Waſte between them, Common b 
part of which doth belong to one Pariſh, and part to the other; and the Tenants of cauſe of t 
the one Pariſh do, have Common there with the Tenants of the other Pariſnj; e. 
this is not a Common Appendant, but a Common becauſe of Neighborhood. Dyer 47. 

Bur if there be two Villages, and a third between them, and one Village hath Com- 
mon with the third, and there are-no Waſtes adjoyning ; this it ſeems, ſhall be a 
Common Appendant, and not by cauſe of Vicinage. Dyer 47. 

7. Where the Lands of men do lie intermixed in little parcels in great Fields, and Shack, What 
they do u'e to Common altogether promiſcuouſly , from Harveſt till the Field be 
ſown again z this which is like to their Shack in Norfolk, is a kinde of Common Ap- 
pendant ; and there if any man incloſe, and the reft do then uſe to Common with 
him notwithſtanding ; this is Common Appendant. Co.7. 5; 

Common Appurtenant is, where a man hath Common for all manner of Beaſts in = 7. 
the Ground of another man. And this Common, a man may have or claim by Grant — 
or by Preſcription; for this Common a man ma , l 4 

; y create at this day. Co. 8. 70. 6.60, What, and 


And therefore this Common differeth from C A | ings : What ſhall be 
For. mon differeth from Common Appendant in many things: 8 


1. Common Appendant cannot be created at this day; for when it began it grew — gram, 


by continuance, and muſt now be claimed by Preſcription, time out of minde, but other. 
Common Appurtenant may be newly granted. And how it 

2. That may be had by, and claimed for thoſe Cattle onely that manure and marl — from 
the Land; but this may be had and claimed by, and for all manner of Cattle. — 
- 4 — is to = copay for, — taken by, ſo many Beaſts onely as will ſerve to Common Appen- 

manure the Land, to which it is Appendant. But this may be claimed for, dant. 
and taken by Beaſts without number. . ; 
M m 4. That 
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4. That is to be claimed for, and taken with the Beaſts onely, whiles they be De. 
murrant, Levant, and Couchant upon the Land, to which it is Appendant. But this 
may be claimed for, and taken by the Beaſts of him that doth claim ir, where eyer 
they go or are kept. 

5. That is to be claimed for, and by reaſon of ancient Errable Land onely. But 
this may be claimed for, or by reaſon of a Houſe, or any other Land as Meadoy or 
Paſture, or Errable Land newly made. 

Apportion nent. 6. That cannot be ſevered from the Land, to which it is Appendant by any act of 
God, act of Law, or act of the parties: But this may be ſevered from the Houſe or 
Land, to which it is Appurtenant. 

Admeaſurem:nt 7. That muſt be taken with a proportion, having reſpeR to the Land to which it 

of Paſture, is dependant, as if it be Appendant to one Acre, he ſhall have Common for 10 
much, as that one Acre will keep, and if he take more, the reſt of che Commoners 
may have a Writ of Admeaſurement of Paſture. But this may be taken by Beaſts 
without number, and this Writ will not lie in this caſe of Common Appurte- 
nant- 

8. That muſt be taken with a mans own Beaſts, and cannot be taken with the 
Beaſts of another man. Bur if he have but a Special Property in the Cattle, it ſeems 
it is well enough. Co. 8. 70. 6. 60. 4.38. 15 Ed.4. 32. 10 Ed. 3. 56. 37 Hi, 
34. 9 Ed.4. 3. 4 Ed. 4. 29 22 fl. 6. 43. 26H, 8. 4. 5 H. 7. 7. F. N. Z. 
125. 4 H. 6. 13. 15 Af. pl 5. 18 Ed. 3. 30. 13 H. 7. 13. 15 H. 7. 10 
14 H. 6. 6. 5 

6. Common in Common in Groſs is, where one claimeth to have Common for all manner of 
Beafts, or for ſome kindes of Beaſts witliout number, or to a certain number of Cat- 


Cris. 
What ſhall be tle, by ſpecial Grant in writing, and not by reaſon of any Land. Terms Ley. Co, 


ſaid to he this 
Kinde of Com- 4. 38. : : : 
mon, or nt. If one that is Lord of a Mannor, wherein are divers Waltes, grant to another cer- 


Set. 3. tain Lands within the Mannor and Common, within the Waſtes of the Mannor, for 
— all his Cattle; this is a Common in Groſs, and not Appurtenant. But if the Grant 
ien. be pe of Common for a certain number of Be iſts, then it is Common Appurtenant. 

By three Judges, B. R. in Stamps caſe. And ſo this Common may be made at this 
day, for every man may grant to another what Common he will, upon his own 
Ground : And this Common, the Grantee may take with the Cattle of another 
body, if his Grant do nor expreſs that he muſt take it with his own Cattle, as if ic 
be a Grant of Common for his Cattle, or for his Ten Beaſts, or the like ; for then 
he muſt take it with his own Beaſts. 11 H. 6. 22. 36 Af]. pl. But otherwiſehe 
may take it with any Beaſts he will, that be hath for the preſent any Special Property 
in, for that purpoſe. 15 H,7. 10. 14 H.6.6. 
Common by Common by cauſe of Vicinage is, where the Tenants of two Lords, whichbe 
_ of Vici. ſeſzed of two Villages or Towns, lying neer one another, andeither of them have 
tat been uſed time out of minde, to inter- common and feed their Cattle of all forts of 
Commonable Cattle together, and one with another. 
* nature of I his Common is much of the nature of Common Appendant, for it cannot be 
Abpenlant. created at this day, but one muſt have and claim it by Preſcription. And the Com- 
How it may be moner may not put in what he will, but according to the proportion of the Land, to 
taken and whichit is Appendast, and the quantity of the Common belonging to that Village, 
_ of which the Commoner is. And this Common by conſent may be incloſed. Co. 4, 
ncloſure, | 
33. 7 Ed.q. 26. Dyer 47. 

But this, the Commoners of one Village cannot put in their Beaſts into the Com- 
mon of the other Village, but they muſt put them in on their own ſide upon their 
own Common; and then if they go into the Common of the other Village that lieth 

Diſtres damage open with their Common, they cannot diſtrain them damage Feſant, nor bring any 

Feaſant. Action, nor chaſe them our. And ſuch a Commoner may put in what kinde of 
Cattle he will. 

Efvers What, Common of Eſtovers is, where a man hath right to cut and take Houſ: boot in 

anothers Wood to ſpend in his Houſe : And this is ſometimes Certain, and ſome- 

times Incertain, and ſometimes Appendant , ſometimes in Groſs: It n_ be by 

rant, 
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ſcription; but it is always belonging to 4 dwelling Houſe, and can- 
— —_ — from it, but — hath the one muſt have the other, and 
it muſt belong to the old Houſe, not a new one; and the old Chimneys, not to new 
Chimneys. And this, if the Commoner be hindred of, as if che owner of the Wood 
cut down ſo much, that he doth not leave him enough,. he may have a 2 o Ainxs ; Quo Minus. 
if he have a Freehold, he ſhall have Remedy by Aſſize, otherwiſe by Action of the What. 
Caſe, And if the Commoner take too much, the owner of the Wood may ſue him 
in Treſpaſs. - Co. 4. 37. 8. 46. FN. B. 180. Bro. Reps 1. part. 221. ' 
For Anſwer to all theſe Queſtions at once, take theſe things. Seck. 6. 
1. In theſe Caſes the Law doth much heed the Cuſtom of the place. , OfcheAdts 
2. No Commoner may take away the Graſs upon the Common, otherwiſe then CO 
by the mouths of his Beaſts. 45 Ed.3: 23. Nor can he meddle with the Soyl, no dale and uſe 
not to better it, 12 H. 8. 2. 22 A 36. 13 H.8. 16, his Comm n. 
3. If 1 have Common in another mans Ground, I cannot ſhut him out, but he And hat he 
may Common with me. (o. upon Littl. 1 22. — — = 
4: If one have two Tenements in two Villages, and Common Appendant to one ger him there. 
of them; in this caſe he cannot take his Cattle that are upon the other Tenement, to of, And the 
eat up the Common Appendant to that Tenement. F. N. B. 125. 10 Ed.3,56. power of ſuch 
5. He that hath Common in Groſs by Grant, as if a Grant be to him of Com- - — 
mon for twenty Beaſts, may feed it with another mans Cattle; but if the- Grant de 
for Common for his own Cattle onely, it is otherwiſe. 1 1 H. 6. 22. 2 
6. If a Grant be to me of Common for Cattle, without number in a Cloſe, I may 
put in without ſtint ; but if the Grant be of Common, for a certain number of Cat- 
tle, I can take no more then are named. 11 H. 6. 22. 
7. He that hath Common Appendant; or becauſe of Neighborhood, may put in 
no more but a reaſonable number of Cattle, he muſt be ſtinted. 13 H.7. 13. Ca. 4. 
8. 12 H.8.2. | | 
7 8. If a Copiholder be to have Common, it muſt be onely for the Cattle that are 
Levant and Couchant upon his Copihold. 15 Ed 4, 32. See more to this before 
Se. 2. How the Grant of Commonſhall be taken. 
9. For the power of the Commoner againſt chem that diſturb him, take theſe 
thi 


* 


Pat. If any Commoner that hath any Freehold in the Common be ouſted or Aſie; 
bindred of his Common, totally by Incloſure, Treſpaſs, or the like, ſo that he can- 
not have it; he may bave remedy by an Aſſize, be it the Lord, or any other that 
doth hinder him. But if che Impediment be ſuch, that he cannot have and enjoy his 
Common ſo beneficially, and ſo plentifully as he was wont to do; his proper Reme- 
dy is by Action of the Cafe. And if the Commoner be onely Leſſee for years, ot 
a Copiholder, albeit the hindrance deprive him totally of his Common; yer he 
cannot have an Aſſize, but muſt have an Action of the Caſe. Or the Commoner 4g of the 
may take the Beaſts of any man but the Lords, upon the Common damage Feſant. caſe. 
But all this is to beunderſtood of ſuch a Treſpaſs, as that thereby the Commoner Damage Feſans. 
doth in all or part, loſe his Common: For if it be onely a little Treſpaſs, by cutting 
a Tree, digging a Turf, or the like, that is no hindrance to the Commoner in bis 
Common, the Commoner can neither have Action, nor diſtrain damage Feſant. And 
yet perhaps the Lord may for this. Alſo a Commoner may drive out any mans Cat- 
tle that are there doing Treſpaſs, Co.9. 112, 113. 8.79. Kelw.41. 147. Goldsb. 
132. pl. 30. Dyer 3. 1c. Bro. Rep. 1 part. 187, 197, 208, 228. 2 part. 55. 148, 
149; 323. 

Secondly, If the Lord of the Soyl make new Coney-Burrows, and his Coneys 
grow to ſo many, that they hinder the Commoner of his Common, the Commoner 
cannot ſtop the Burroughs, Ferret-Chaſe, or kill the Coneys, nor diſtrain them, no 
more then his Piggs, or the like; but he muſt have his Action of the Caſe againſt 
the Lord, Ire. 1 part. 208, 228. Mich. 9 fac. Sawburns cale. Mich. 7 Jac. B. R. 
Mich. 5 Pac: Sir (hriſtopher Huaſons caſe. 

Thirdly, A Gommoner may come upon the Common to ſee to his Cattle, and to 
ſee to Treſpaſſers. But if he ſhall then do any unlawful thing there, as cut _ - 
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Tree, dig up the Soyl, or Mow, and carry away the Graſs, or the like, he will 
Treſpaſſer ab be a Treſpaſſer ab initio. M. 5 fac. Sir Chriſtopher Hudſons caſe, 15 H. 3. 13. 
inisio. 13 H. 7.13, 12 H 8.2. To 
4. If any one ſer up any Houſes or Ditches on the Common, any Commoner may 
throw it down. Sir Chriſtopher Hudſon: caſe. 5 fac. 

5. If Trees be cut in the Common, and lie upon the Graſs, the Commoner may 
lay them aſide in the ſame Ground; But if he take them away, or put them in an. 
other Ground, he may by this be a Treſpaſſer ab initio. Hil. 9 Jac. Dean of win. 
cheſters cale. | | 

6. If the owner of the Ground, make a Hedg on the Ground, and keep out the 
Commoner, he may throw down all the Hedg. But-if the Hedg be on another 

Ground, the Commoner muſt break his way to it onely. 15 H. 7. 10. 
7. If one Grant me Common in his Ground, and he fer up a Rick there, and my 
al 287. Cattle come to his Rick, and he chaſe my Cattle away; I may have an Action of 
dr Treſpaſs againſt him for this. Farmers caſe, Hil. 8 Pac, Brownl. 1 part. 120, See 
wy more of this point in my Second Part of the Marrow of the Law, p.301, 302, 303, 
F 30 4, 305; 306. | 
8. Oftheaftts The Lord and Commoners together, may do what they will with the Soyl and 
of the Cord, Common. And the Lord himſelf, without his Tenant, and againſt his minde, may in 
or _ — p ſome caſes, to preſerve Woods, or make a Piſture, incloſe a part of the Common, 
. may leaving ſufficient for the Commoners; and this is called an Approvement or Improve- 
do and juſtiſie · ment. And he may make a Warren, and keep Coneys there, if he do not keep ſo 
Sell. 7. many to deprive the Tenants of their Common. But for this, ſee more in my Je 
Approvement or cond Part of the Marrow of the Law, p. 3c 6, 307, 308: (3 
Imprev-nents For the Anſwer to this Queſtion, we are to know theſe things. 
— may I-»That where one comes to as high, as good, and as durable eſtate in the Land, 
be extinguiſſi · as he hath in the Common; there generally the Common is extinct: As if the Com- 
ed and gone moner purchaſe the Land wherein he hath Common, or it deſcend to him, and being 
— ever, of extinct, it can never be after revived.- Co. 4. 3 8. D. & St. 25. Dyer 45. Plom. 5a. 
pended ſor 5 
2 time. And Goldsb.3 . pl 6. | 2 24) ; 
where it ſhal! 2. If one that hath Cominon out of Land in Fee, and he get an eſtate for life or 
be apportion- years onely; by this the Common is onely ſuſpended, and may be revived again 
ed, or not. when that eſtate is ended. Co. ſuper Littl.3 10. 
Apportionmert. . 3. If one have Common Appendant, and purchaſe ſome of the Land out of 
Set 3.45 whichir comes in Fee; this is not gone, but ſhall continue, and be apportioned. Bur 
otherwiſe it is of Common Appurtenant, Brownl. 2. Rep. p.287. (0.8.79. 4. 38. 
4. If a Commoner, Alien or Demiſe part of his Land, to which the Common 
| doth belong z this doth not extinguiſh the Common, be it Common Appendant or 
Appurtenant: But it doth ſtill continue, and ſhall be apportioned. Co.8. 79. Bro, 
| Rep. 2 part. 297. | 
5. If one have Common Appendant in a great Waſte, belonging. to his Tene- 
| ment, and the Lord improve and incloſe part of it, leaving ſufficient, and after make 
a Feoffment of this to the Commoner ; this doth not deſtroy his Common in the reſt 
of the Waſte, Dyer 3 39. 
6. If a Copiholder claim Common by cuſtom in a great Waſte,and the Lord grant 
part of this Waſte to another, and then make a new eſtate of this Copibold ; this 
Sell. 7 


Common in the Waite granted away, is not gone, but the Copiholder will have Com- 
mon there alſo. Co. S. 64. 

7. If he out of whoſe Land the Common is had, doth purchaſe part of the Land, 
to which the Common is Appendant; yet the Commorer hath not loſt his Common, 
but ſhall have pro rata for the Reſidue. (v.. 37,38; 

8. If one have Common in Certain, (i.) for ten Beaſts in twenty Acres of Land, 
and ten Acres of this Land doth deſcend to the Commoner ; by this the Common 
is not gone, but ſhall be apportioned. But if the Common were Common Incertain, 
and without number, there ſhall be no Apportionment, but it ſhall be as it was before- 
Co. ſuper Littl. 149. | 


9. If there be Common Appurtenant to Copihold Land, and part of it be ſold 
* | away, 
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away, and divided from the reſt, ic ſeems by this the Common is gone; otherwiſe 
of Common Appendant. Brown. 1 pwr. N ,. | | 

10. A Copibolder is of A Meſaige andews Acres of Land in Fee, and the Lord Grant of Com- 
by Deed doth grant and confirm. the Meſuayge and Lands, with the Appurtenances n. 
to the Copiholder in Fee, and * deſtroy *F Gopihold ; by this the Common is 
gone, and the Grant of the Land, with t Purtenances, will not create it de novo. 
Brown. 1 part. p. A2. — be SSN 2 : 

So if a Coptholder be to have Comtion in the Land of another, belidB tHe Td, 
and the Lord make him a Feoffment of his Copiho!d. Bur perhaps if intheſgGranes 
there be a Grant of all Commons belonging to it, or uſed with it, it may he conginned, 

Brown. 1 part. 173. 2/pdrt. 209. 210. See more in Su penſon S 
Admeaſurement of Paſture, is a Writ lying where many have Common in the Sed. 8. 
Ground of another man, and one of them doth ſurcharge the Common with more 10 4dmeeſure. 
Beaſts then he ſhould keep, then any one of the Commoners, or all the reſt of the went Paſture 

Commoners together, may have this Writ againſt him that doth oppreſs the reſt. " 
Or one may ſue him that doth ſurcharge, and all the reſt of the Commoners ; tor all 
the Commoners muſt be Plaintiffs, or Defendants in the Suit, becauſe all muſt be 
Admeaſured. F. N. B. 123. 8 H. C. 26. Old N. 2 And by chis means it ſhall 
be enquired of, and hereupon an Order ſhall be fer down, how they ſhall take their 
Common for after times. And if any one of them do break this Order, and over- Secunda Super- 
charge again, the party grieved may bring another Writ called a Secunda ſuper. eration. 
oneratione. And thereby he ſhall recover damages, and the party that doth ſarcharge, What it is. 
ſhall loſe the value of the Beaſts, wherewich he doth ſurcharge more then his pro- 
portion, as forfeit to the King. Weſtm 2. 8. nA N 

This Writ of Admeaſurement lieth onely for, 2 ſuch as have Common ,,. Por. and 
Appendant, or Common by reaſon of Neighborhood. And it will lie alſo againſt againſt whom 
him that hath Common Appurtenant, or ingroſs to a certain number. But it lieth this Writ li- 
notamongſt them that have Common Appurtenant, or ingroſs without number. Not eth, or nor. 
will it lie againſt the Lord of the Waſte, by a Commoner that is his own Tenant. 
For in this caſe, if the Lord ſurcharge or improve more then he ought, the Tenant 
may have an Aſſize againſt him. And if the Tenant ſurcharge, the Lord may di- Damage. Feſant 
ſtrain him Damage-Feſanet: Or either of them (as it ſeems) may have his Action "2 
of the Caſe againſt the other, F. N. B. 125. Od N. B. 73. 22 Af. pl.65. 

uod permittat is a Writ lying where a man is diſſeiſed of his Common of Paſture, Qa Permit 
and the Uiſſeiſor alieneth, or diech ſeized, and his Heir entreth, and then the DiC. tr. Whar, 
ſeiſee die; then his Heir may have this Writ. Terms Ley. 159. | 

Quo ure is a Writ lying for him that hath Land, wherein another doth challenge Quo Jure 
Common time out of minde; and this is to compel him to ſhew by what Title he What, 
doth challenge this Common. F. N. B. 128 

See more of theſe things in Extingwiſhment, Apporrionment, Aftion of th 
Gram, Seiſia, Preſcription. , | _ das 
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Common Law. 
Whar, 


Common-Weal, 


Concealment, 


1. Confirmation: 
What. 


tual Law, and certain private Cuſtoms, or Cuſtomary Laws : And ſometimesits 


Be Common Wesl is underſtood in our Law, Bonum Pub licum, or Comma 


C HAN, x LIx. 1a 
Of Common Law, Cammon- Meal, Concealment, 


. 


and Confirmation. 


He Common Law is taken divers ways, ſometimes it is taken for the 

ancient Laus and Cuſtoms of the Realm, before any Statutes wen 
| made; and ſo it was nothing elſe but the common uſage and cuſtgg 
EE FRE of the Country, 2 upon the Law of God, and common Hes. 
ſon ; and in this ſenſe it is diftinguiſhed from the Statute Law, Au 
ſometimes it is taken for the whole Common Law and Statute Lay 
together. And ſo it is diſtinguiſhed from the Civil Law, the Spit 


taken for the Courts at Weſtminſter, and ſo it is diſtinguiſhed from the lower and bat 
Courts in the Country. Terms Ley. Co:9.15- Dyer 54- a 
For the Original Antiquity, Equity, and Excelleney of the Common Law. de 
Hows * 94 2 in Laudem Legum Angliæ. Co. 3. In the Epiftle, Bud. 
& Stud. J 1. = f 


Of Common-Weal. 


Good ; and this is a thing the Law doth much eye: And therefore it doth t 
rate many things to be done for Publick good, that otherwiſe might not be done. A 
in caſe of Fire, or Enemies, to prevent increaſe of miſchief by them, men may pul 
down Houſes, or do any other thing upon mens Houſes or Lands, and juſtifie it whe 
it is done. To apprehend Felons, or prevent Murders, and the like, men may brak 
Houſes or Doors: The Oxen of the Plough, Horſe that is under a man intraw, 
may not be diftrained; And upon this ſcore it is, that all Monopolies are void, al 
Obligations, and Covenants, to reſtrain Tillage, or free Trade, are void; the lu 
will ſuffer a little wrong to go unpuniſhed, then ſuffer multiplieity of Actiom, 8 
knowing, Expedit Reipublicæ nt fit fints litium. Plow.10. 25, Co. 11. 50. Dyer 36 
14 H 8: 25. . 


of Concealment and Concealers. 


462 Land was that Land which was concealed from the King, and ſecreth 
detained in the hands of common perſons that had nothing to ſhew for it. Au 
Concealers were ſuch as did finde out ſuch Lands concealed, wherein the main Rules 
this, That Land ſhall never be ſaid to be concealed, or unjuſtly detained from the 
King, where there is any Record extant, to inform him of his Title, or where hes, 
or may be acquainted with his Title by any reaſonable intendment; but for this, ſee 
(0.10. Sir Arthur Legates caſe. Co. 4. 113. 43 flix. 1. 

By the Statute of 22 fac. The King is to be barred where there is ſixty years 
poſſeſſion againſt him. See for this Co. 3 part. of Inſt. cap.87. 


Of Confirmation: 


A Confirmation is the Conveyance of an Eſtate or Right that one hath into 

1 Lands or Tenements to another that hath the poſſeſſion thereof, or 

eſtate therein, whereby avoidable eſtate is made ſure, and unavoidable, or where- 

by a particular eſtate is increaſed and enlarged: And this albeit it may be 

by other words, as by Dedi or Conceſſi, which are generall words, and ſerve to make 

a Grant, Feoffment, Leaſe, Releaſe &c, yet itis moſt commonly and properly 

by theſe wards Confirmaſſe, Ratificaſſe, & Approbaſſe, which do ſignifie Ratuw & 

firmum facere & ſupplere omnem defetium, And he that makes the Confirmation 
is 
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is ſometimes called the Confitmor, and he to whom it is made the Confirmee- Confirmor 2 
Terms Ley Co. ſuper Lit. 295. firmee. 


There are two kinds of Confirmations, viz. a © onfirmation implied, or in Law, 2 
which is when the Law by Conſtruction makes a Confirmation of a Dee made to * The Kinds; 
another purpoſe, and a Confirmation expreſs or in Deed, which is when the Act . 
Done or Deed made is intended for a Confirmation, And both, theſe are always 
io wciting,, The latter is properly called a Deed or Inſtrument of Confirmation, 
and is made after this manner, Noveritis univerſs Cc. me A de B ratificaſſe, 
approbaſſe & confirmaſſe C de D ſtatum & poſſeſſionem quos habeo de & in ano Meſua- 

io Of c. cum pertinen in F &c, A Confirmation is alſo diſtinguiſhed by hiseffecs, 
CR doth tend and ſerve to confirm and make good a wrongfull and 
defeaſible eſtate, or to make a Conditional] eftate abſolute. And then it is ſaid to 

be confirmatioperficiens, And ſometimes it doth Tend and Serve to increaſe and en- 
large a rightfull eſtate, and ſa to paſſe an intereſt. And then it. is called confirma- 
tia creſcens, And ſometimes it doth tend and ſerve to diminiſh and abridge the 
ſervices whereby the Tenant doth hold. And then it is called confirmatio diminnens. 
(fo. ſuper Lit. 295. Plow. 140. Lit. Seft 515. Co. 9. 142. 

The nature and work of this where it doth finda foundation to work upon is, either , The nature 
to increaſe and enlarge the eſtate of him to whom it is made from a leſſer toa and operation 
ereater, and to give him ſome new intereſt he had not before, or to Corroborate of it in gene- 
and petfect the eſtate that was imperfeR before, or to change the quality of it from **- 
an eſtate upon Condition to an abſolute eſtate or otherwiſe, for this a Confirmation 
will doe. In ſome Caſes allo it will extinguiſh Rights and Titles of Entry. But it 
will not make an eſtate good that is meerly void; nor add, nor take from an eſtate 
adeſcendible quality, and make a man capable of it that is uncapable in himſelf, or 
> contra, Ia fame caſes alſo it wil leſſen and diminiſh rents or ſervices. But it 
cannot ne will change the nature of the ſervice into ſome other kind of ſervice, nor 
increaſe it into a greater ſervice. Co. 146. 147. Dier. 109. 7. H. 6. 7. Lit. Seft. 

539. Co. 9. 142. 

If a Biſhop, Dean, Archdeacon, Prebend. or the like, mike any leaſe of the Land 4 Where the 
they have iv the right of their Biſhoprick, Deanery, Archdeanery, or Prebendſhip Confirmation of 
not warranted by the Statute of 32 H. &. and within the other Statutes, it ſeems this — — 
leaſe muſt be confirmed by the Dean and Chapter by their common ſeal, and if there petſect the » 
be two Chapters, it mult be confirmed by them both, or otherwiſe it is not good. grant of others 
But if the leaſe be ſuch a leaſe as is warrar ted by the Statutes, the Biſhop may make Or not. And 
it without the conficmation of the King, the Patron, and Founder of Biſhopricks, or = it maybe 
the Dean and Chapter. And fo alſo it ſeems of the reſt. And a Corporation aggre- 
gate as Dean and Chapter, Maſter and Fellows, and the like, may grant without 
any confirmation of the Founder. and this grant will be good, If a Biſhop, &c grant 
an ancient office belonging ta his Biſhoprick, albeit it be but for the life of the 
Grantee, yet it muſt be confirmed by the Dean and Chapter, otherwiſe it js not 
good. If a Parſon or Vicar had made any leaſe for longer time then his own life, it 
muſt have been confirmed by the Patron and Ordinary. But at this day albeit it be 
confirmed by the Patron and Ordinary, yet the leaſe is good for no longer then 
daring the Parſons ordinary reſidencie, except it be impropried. Co. ſuper Lit. 

300 301. Co. 10. 62. 5.3. Dier. 145. 273. 349. 338. 339. 61, Co. 10. 62. Dier: 
52. ſtat. 13. EI. ch. 20. | 

If Tenant for life grant a Rent · charge to J. F. and his heirs; in this caſe be in 
reverſion maſt Confirm it, otherwiſe the grant of the Rent will be good for no longer 
then the life cf the Tenant for life. Cv. I. 147. . $ What Con- 

Where a man hath an intereſt in any Lands, Tenements, Rents, Commons, firmations may 
Felous- goods t the like, by grant of any of the Kings of the Realm, he need not com 
beve the Confirmation of any or of every ſucceeding King. Alſo it ſeems grants of (14 a good ex- 
Fairs, Markets, Warrens, and the like, made by one King, will be good in Law preſſe or im- 
againſt his ſucceſſots without any Confirmation. But all ſuch as have any judiciall plicd confir- 
or Migifteriall Qftices, Commiſſions and Authorities derived from the King, muft 22t'0n- - 
have the Confirmation of every ſucceeding King, otherwiſe they may loſe them. — 
Co. 8. 167. Dier. 277. Dier. 327. Lit. Bro, 203. Kelm. 145. 188. In may be made. 
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LT, oConfirm, 


or alter the 


quality of the 


eſtate of him 


to whom it is Confirmed as in other Grants, and the Deed muſt be well ſealed, &c. 


made; 


. Infant. 


* hath not power doth make Leaſ:s by Commiſſi on, or an eſtate that was upon Co- 


In every good Confirmation tending to confirm an eſtate or alter the quality of 


it, theſe things muſt concur. 
I There muſt be a good Confirmor, and a good Confirmee, and a thing to be 


2. There muſt be a precedent Rightfull or Wrongfall eſtate in him to whom the 
Confirmation is made in bis own or in anothers Right, or at leaſt he muſt bayethe 
poſſeſſion of the thing whereof the Confirmation is to be made that may be a » 
Foundation for the Confirmation to work upon. As if Feoffee on condition make 
a Feoffment over, and the Feoffer confirm his eſtate to him to whom the ſecond 
Feoffœent is made and his heirs ; this is a _-_ Confirmation to make his eſtate 
abſolute. Co. 1. 146. 9. 142.7. H. 6.7. And if Leſſee for life make a Feoffment in 
Fee, or Leaſe for years, and the firit Leſſor confirm this ſecond eſtate; it ſeems 
this is a good Confirmation. Liteleton ſeftion 5. ic. And if one Diſſeiſe me of 
Land, I may after Confirm the eſtate of the Diſſeiſor, or of his heir 
if he be dead, or of his Feoffee if he have aliened it, and this will make his eftare 

ood for ever: And if the Diſſeiſor make a Leaſe for Life, or years of it; I my 

onfirm the eſtate of the Leſſee, and this will make it good for the time. Co, 9.142, 
6. 15. Perk. ſet; $6. Lit. ſeft, 518. 521, 11. H. 7. 29. 28. And if one make a Leak 
for Life abſolute, or a Feoffment in Fee, or Leaſe for Life on Condition, or be Dif. 
ſeiſed of Land, and the Leſſee for Life, Feoffee, or Diſſeiſor doth grant a Rent on 
of the Land in Fee, and the Leſſor, Feoffer, or Diſſeiſee doth Confirm the eſtate of 
the Grantee; this doth make good the Grant for ever, Co. 1. 144. Lit. ſeft; 517; 
529. 11 H. 7. 28. Ce ſuper Lit. 300. Lit: ſect. 347. 11. H. 7. 28. And ſo alſo i 
the heire of a Diſſeiſor that is in by Deſcent Grant a Rent-charge, and the Diſſeiſe 
Confirmeth it; this is a good Confirmation. And if an Infant make a Leaſe for 20 
years, and the Leſſee doth make a Leaſe to another for all or part of the time, and 
the Infant at his full age doth confirm this ſecond Leaſe ; this is a good Confirms 
tion, and doth perfect the Leaſe; for it is a Rule, That which I may defeat by ny 
entry, I may Confirm by my deed. But if there be no precedent-eſtate on which 
the confirmation may work, or the eſtate be ſuch an eſtate as is meerly void, then is 
the Confirmation void, and cannot take effect as a Confirmation: as for exampk, 
If a man affign Dower to a woman that hath nothing to do with it, or a Court that 


dition is avoided by entry, or a Leſſee ſurrender, or a Diſſeiſee enter upon a Diſſeiſor, 
and afterwards he that hath the Rightfull e4ate Confirm their eſtates ſo defeated 
and gone; theſe Confii mations are void, Debiles fundamentum fallit opus. Co, ſim 
Lit. 295. 301. Dier. 263. And a Confirmation to him that hath noching in the 
Land is void. And hence it is that if one Confirm all his eſtate that he jharh grun. 
ted to another, when in truth he hath granted none at all; this is void. And foal 
it is if there be an eſtate and no poſſeſſion: as if a Diſſeiſor mike a Leaſe for yem 
to begin at Michael mat, and before the day the Diſſeiſee doth Confirme the eftate 
of the Leſſee for yeats; it is ſaid, this is not a good Confirmation, ſed quere: 4. H. 
7. 10. Dier 109. 

2 The Confirmor muſt have ſuch an eſtate and property in the thing whereof 
the Confirmation is made, ashe may be thereby enabled to Confirm the eſtate of the 
Confirmee, at the Leſſors, Feoffers, and Diſſeiſees in the caſes before have, other, 
wiſe the Confirmation is void. 19, H: 6, 62. And therefore if the heir ofthe 
Diſſeiſee during the Life of the Diſſeiſee Confirm to the Diſſeiſor ; this is no 
Confirmation to perfect his eſtate, albeit the Diſſeiſee die, and the Right of the 
Land deſcend to his heir afterwards. Co. 9, 138. So if Lands be given to A. and I. 
his Wife and the heirs of their bodies iſſuing, the Remainder in Fee to A, and A 
levy a fine with Proclamations and die, and ſhe within five yeares doth enter 
Claime, and after the Conuſee doth Confirm the eftate made by the firſt gift to the 
Wife, To have and to hold according to the ſame ; this Confirmation is ro no pu 
poſe. Co. 9.138,. So if- Leſſee for Life make a Leaſe for thirty yeares, 
after he in Reverſion and the Leſſee for Life Leaſe for fixty yeares ; in this caſe be 
cannot Confitme the Leiſe for thirty yeares, becauſe he bath granted it before * 
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ſixty yeares. Fire Confirmation 1p Lit. Sect. 523, Dier 263. And hence it is alſo Joiatenants, 
that the Confirmation by one Jointenant of the eſtate of his companion worketh 
nothing, for their eltates are equall, and each bath intereſt in the whole Land. And 
et if one Jointenant confirme the whole Land to his companion, To have and to 
hold the Land to him and bis beires ; chisſhall amount to a, Grant, and ſo will be 
good to paſs his moity. Lit. felt. 543. Ce. ſuper Lit. 308 And hence it is elſo, 
that if a man graat a Rent charge out of his Land to another for life, and then 
conficme bis eſtate without any clauſe of diſtreſs ( for by à clauſe of Diftreſs a 
grant of a new Rent may be made) To have and to hold to him in Fee- ſimple, or 
Fee · taile; that this is void, for the Confirmor bath no reverſion of the Rent in him. 
4. The precedent eſtate muſt continue untill the ©onfiemation come, as in all the 
caſes of voidable eſtates made the confirmation'mulſt be before the eſtates be made 
void by entry, &c. or otherwiſe the confirmation will be void. And therefore if 
Leſſee for life or yeares ſurrender, or the Diſlciſee enter upon the Diſſeiſor, and 
after the Leſſor or the Diſſeiſee confirme the eſtate of the Leſſee or Diſſeiſor; 
this Confirmation comes too late. Co. 5. 15. Lit. ſect 607, 

5. The eſtate precedent and that which is to be Confirmed, muſt be lawfull and 
not prohibited by any a& of Parliament. And therefore if a ſpirituall perſon, as 
Prebend, or the like, make a Leaſe not warranted by the Statutes ; the Contirmation 
of the Deane and Chapter will not help nor amend it. And if Tenant in taile make 
avoidable Leaſe, and after confitme it himſelf, this is voidable ſtill, Lit. /eB. iq 31. 
532, 10. Ed. 4. 3. Co; ſuper; Lit. 295. Dier. uõ. Co. 1, 147. 5+ 15. 149 

6. There muſt {be apt words of Confirmation in the Deed or Inftrument; And 
herein note that albeit the words Conſirmavi, ratificaſſe & approbaſſe, be the moſt 
ſignificant & proper words to make this conveyance, yet ſuch as are made by other 
generall words may make a good Confirmation. And therefore it is agreed, that a 
Deed made by the words Deas, Conce ſſi, or Demiſi, may make a goodConfirmation x 
And therefore that if the Diſſeiſee, Goparcener, or Leſſor make a Deed of the 
Land by the word Deds, or Conceſſi to the Diſſeiſor other Coparcener, or Leſſee 
for life, and deliver the Deed ; this is a good Confirmation without Livery of Seifin 
Alſo if a Feoffment be made to A, to the uſe of Band his heires upon condition, and 
before the Condition broken, the Feoffor and B doe joine in the grant of a Rent- 
charge, and after the Condition is broken; in this caſe the Law doth interpret this 
a good Grant frow Band a good Confirmation of the Feoffer without any words 
of Confirmation. So if Tenant for life doe grant a Rent to him in reverſion, and 
he by Deed doth grant it to another and his beires in Fee; in this caſe the Law doth 
conſtrue this a good Grant and a Confirmation alſo. Lie. ſe. 519 Co. ſuper Lit. 
296. And intheſe caſes of Confirmations of eſtates, if it be by the D ſſeiſee to the 
Diſſeiſor, it is good without any words of heirec, as if the Diſſeiſee confirme the 
eſtate of the Diſſeiſor, or confirme the Land unto him, and ſay not, To him and his 
heirs ; this is an effectuall Confirmation to him and his heires for ever: Aud if a 
Leſſee for life or a Diſſciſor make a Leaſe for life, or yeares, &c. and he in the · Re- 
verſion, or the Diſſeiſee confirme their eſtates and not the Land, and without any 
Habendum or limitation of eſtate; this isgoed for ſo long as the eſtates do continue. 
Co. 1. 147. Bat it is moſt ſafe alwayes to expreſſe the eſtate. 5. ro ſay, To have 
and to hold the Land to him and his heires, or for life, &c. as the agreement is. 
If Leſſee for life grant a Rent to one and his heires out of the Land, and the Leſſor 
doth confirme the eſtate, or this Ren · charge this doth make the eſtate of Rent ſure. 
And ſo alſo if he doe. confirme the Rent, and ſay, To have and to hold to him and 
his he ires; this is a good Confirmation; But if he confirm the Rent, To have and 
to hold to him in fee, without naming his heires, hereby his eſtate it not bettered. 
Lit ſect. 53 1. 132. 10 Ed. 4. 3. Co ſuper Lit. 295. Dper 116. Co. 1. 147. 5. 
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If the Leſſor confirme the eſtate of his Leſſee for life with this clauſe, To hold 2. To enlarge 
without impeachment of waſte, this is a good Confirmation to change the quality of the eſtate of 
the eſtate ſo fat as to make it diſpuniſhable of Waſte. So if the Lord Paramount con- him to whom 
firm the eſtate of the Meſa with clauſe of Acquital, And ſo if Leſſee for years or it is made. 
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for anothers life be without impeachment of waſt, and the Leſſor confirme tg 
bim for his own liſe, and omic that clauſe;bereby this priviledge is gone and the eftate 
is become puniſhable for the waſt. Co. 9. 139. F. N. B. 136. Co. 8. 76. Diex. 10. 
This kind of Confirmation Cre/cexs muſt have all che qualities of the former: and 
there muſt be alſo in this caſe a privity between the Confirmor and the Confirmee, 
Co. 9 142: ſnver Lit. 305. Dier 145. 296. Co. 6, 15. Lit. Se. 533. 572. 523. Dip 
263. And then it may enlarge the eſtate of him to whom it is made, as from an 
eſtate at will to an eſtate for yeares, or to a greater eſtate; from an eſtate for yearey 
to an eſtate for life, or to a greater eſtate 5 from an eſtate for. life to an eſtate in 
Taile, or in Fee; and from an eſtate Taile to aneſtate; in Fee; and theſe Cos- 
firmations are good. But in ali theſe kind of Confirmations care muſt be had of the 
manner of penning them, and that in every ſuch Deed there be a limitation of the 


- eftate. ij. That theſe words be inſerted, To have and to bold the Tenements, &c, to 


bim and his beires, or to him and the heires of his body, or to bim for terme of life, 
ot yeares; as the agreement is; for if Leſſee for life make a Leaſe ſor yeeres, and 
then Leſſee for life, and ke in Revetſion confirm the land, To have and to hold 
to bim for life, or to him and his beires ; theſe words will make the eſtate to in- 
cteaſe. But if the Confirmation be made to the Leſſee for life or for yeares of his 
Terme ot eſtate, and not of the Land; As when he doth confirm his eſtate, To have 
and co bold his Eſtate to him and his heires, this doth not increaſe the eſtate. And 
yet if he confirme the Land, To have and to hold the Land to bim and his heiret; 
this will increaſe the eſtate. Et fic de ſimilibus. Littleton ſect. 524. 545. Pin 


5 Aicbe husband have an eſtate of Land for life or yeares in the right of his wife, 
or to them both for life, aod a Confirmation to him alone, of his eſtate or of the 
Land To have : ni to bold the Land to him and his beires;this is a good conveyarce 
of the Fee ſimple to him after the death of bis wife, And if I let Land to a woman 
Sole forche Terme of her life, who taketh a husband, and after I doe confirme the 
eſtate of the husband and wife To have and to hold for Terme of their two live; 
this is good, but it ſhill enure onely to enlarge bis eſtate for Texme of his life if he 
ſurviye his wife. But if one leaſe to another for life, and after confirm the eſtate of the 
Leſſeę to him and his wife for Terme of cheir two lives; this is void as to the wife, 
Co. ſuper Lit. 299. Plow. 160. Lit. ſe. 5 15. Fitz. Confirmation 7. 17. 

If one Grant a Rent. charge out of his Land for life, and after the Grantor cos 
firme the eſtate of the Grantee in the Rent without any clauſe of diſtreſſe To hare 
and to hold to him in Fee ſimple or Fee taile: this Confirmation is not effectuall to 
enlarge the eſtate. But if a man be ſeiſed of an old R nt- charge or Rent-ſervice, 
and grant the fame firſt for life, and after confirme the eſtate of the Gtantee in Fee 
ſimple, or Fee taile; this is good and will enlarge the eſtate accordingly. Lit. ef, 

48. 749. | | 
g If Tenant for life grant a Rent out of the Land to one and his heirs during the 
life of the Leſſee for life, and after the leſſor confirme the Rent to the Grantee and 
his l:eires ; it ſeemes the eſtate is not hereby enlarged, but when the Tenant for lik 
dothdie, the Renc ſhall ceaſe, Co. 1. 147. 

This kind of Confirmation may he made by the ſame words as the former,viz.by 
the words, Give, Grant, or Demiſe. But neither of theſe may be made by the words, 
Surrender, Releaſe, Exchange or the like, for theſe are peculiar words deſtined to 
a ſpeciall end being proper and peculiar manner of conveyances, And yer if I that 
am a Leſſor do ſay to my Leſſce for yeeres by my deed, I will that yon ſha!l hold 
the land for your life ; thisis a good Confirmation to increaſe the «ſtate by thi 
word volo only. So if I grant to my Leſſee for yeares, that he ſhall hold the Land 
for Terme of his life; this wichout any other words is a good Confirmation, Cv, 
ſuper Lis. 301 Pitz. Confirmation 23. 

By a Confirmation the Lord may confirme the eſtate of bis Tenant which hold- 
eth by Knights ſervice to h old in Socage, or to hold for a leſſe Rent, or to holdit 
common law where before he did hold in ancient demeſne,and ſuch a Confirmation 
is good. Bur ſuch a confirmation as is to hold by new ſervices, as a roſe for mone 
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xe is not good for that purpoſe. And in this caſe there mult be alſo a privity; 
— Shs be Lord, ow 2 and Tenant, and the Lord confirm the eſtate of 
theTenant, to hold by leſs ſervices; this is void. And if the Lord confirm to his 
Tenant aſter he is diſſeiſed before his Entry, to hold by leſs ſervices ; this is void. Cv. 
* Fel. elt. 8. 
5 — = be by apt words in caſe of a Leaſe for years for part of the 
time, but in caſe of a Freehold it cannot be ſo. And fo alſo it may extend to part of 
the thing before in eſtate; and therefore if a Diſſeiſor, Tenant in Tail, Husband of 
the Land, he hath in the right of his Wife, or Leſſee for life make a Leaſe for years, 
and the Diſſeiſce, Iſſue in Tail, Wife, or Leſſor make a Confirmation of all the Land, 
for part of the time, or of part of the Land for all the time ; chis Confirmation is 
good. But if any ſuch perſon make a Leaſe for life, Gift in Tail, &c. the Diſſeiſee 
cannot confirm part of the eſlate, but he muſt confirm all; and therefore if he con- 
firm his eſtate for one hour, it is a Confirmation of the whole eſtate. And ſo alſo 
if he confitm the Land to the Diſſeiſor himſelf but one hour, one week, one year, or 
for his life, Cc. this is a good Confirmation of the eſtge for ever. And it᷑ it be a 
Leaſe for years that is confirmed, care mult be had to the manner of the Confirma- 
tion ; for if the Confirmation be of the eftate or the term for one hour; this is a 
ood Confirmation for the whole time : And therefore the Confirmation muſt be 
bad of the Land, To have and to hold for part of the term; and being ſo made, it 
may be good for that time onely, and no longer. Co. 5. 81, 82. Litel. Sect.5 19. 
Co, ſuper Littl. 197. Littl Sett.s 20. Ty 

If I make a Feoffment on Condition, and before the Condition broken, I confirm 
the eſtate of the Feoffee abſolutely z this will not extinguiſh the Condition. And yet 
if the Condition be broken firſt, ſo as my Entry is lawful ; in this caſe the Confirma- 
tion will extinguiſh the Condition. And if the Feoffee make a Feoffment over ab- 
ſolutely to another, and I confirm the eſtate of the ſecond Feoffee, whether it be be- 
fore or after thy Condition broken; by this, the Condition is diſcharged. 11 H.7, 

Co 1.146. 9.142. 
217 the — confirm the eſtate of his Tenant in the Tenements, or one that hath a 
Rent. Common, or profit out of Land, confirm to the Terretenant his eſtate; in 
theſe caſes notwithſtanding this Confirmation, the Signiory, Rent, Common, &. c. do 
continue, and this ſhall not enure to extinguiſh it. Liti l. Sect. 5 35, 336, 537. 

If the Diſſeiſee and a ſtranger diſſeiſe, the Heir of the Diſſeiſor, and the Diſſeiſee 
confirm the eſtate of his Companion; this ſhall not enure to extinguiſh the ſuſpend- 
ed right of the Diſſeiſee, but when the Heir of the Diſſeiſor ſhall re-enter it ſhall be 
revived: And if the Grantee of a Rent. charge and a ſtranger diſſeiſe the Tenanc of 
the Land, and the Grantee confirm the eſtate of his Companion; this ſhall not enure 
to the Rent, ſuſpended to extinguiſh-it, but after the re-entry of the Tenant, the Rent 
ſhall be revived. Co. ſuper Littl. dg. | 

If a man hold his Land of me by Knights ſervice, Rent, ſuit of Court, cc. and I 
confirm his eſtate to hold of me b Knights ſervice onely, for all manner of ſervices 
and demands; in this caſe albeit this do abridge the ſervice, yet ic ſhall not be con- 
ſtrued to take away Wardſhip, Relief, Aid, to marry my Daughter, and make my Son 
Knight, and the like. Co. ſuper Littl. 308. 

If I have an eſtate in Land for my life, and he in the Reverſion doth confirm the 


eſtate to me, and my Wife, for the term of our lives; this ſhall enure onely as a Con- 


firmation of my eltate, and not ſo as to give any effate to my Wife: But if I have a 
Leaſe for life or years in right of my Wife, and be in the Reverſion do confirm the 
eftate to me and my Wife, To have and to hold to us for our lives; this ſhall enure 
not onely to confirm the eſtate, but alſo to create an eftate to me after my Wives 
death: And in the cafe of a Leaſe for years, it maketh our eſtate joynt, but in the 
cafe of a Leaſe for life, I ſhall take by way of enlargement of eſtate for my life after 
my Wives death. And if in this caſe the Confirmation be to me and my Wife, To 
have and to hold the Land to us two, and our Heirs ; this ſhall enure to us in Fee- 
ſimple as Jointenants. See before. 
If Land be let to Husband and Wife, To have and to hold the one moyety to the 
N n 2 Hus band 
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Husband for his life, and the other moyety to the Wife for her life, and the Leſſor 
confirm to them both their Eftate in the Land, To have and to hold, to them and their 
Heirs ; in this caſe, as to the one moyety it doth enure onely to the Husband, and 
his Heirs, but as to the other moyety they ſhall be Jointenants. And yet if ſuch a 
Leaſe for life be made to two men by ſeveral moyeties, and the Leſſor confirm their 
Eftates in the Land, To have and to hold to them and their Heirs ; by this they are 
Tenants is Common of the Inheritance. Co. ſuper Littl. 299- it, 

If the Diſſeiſee confirm the Eſtate of the Diſſeiſor, To have and to hold to bim, 
and his Heirs of his Body engendred, or, To have and to hold to him for term of bits 
life z this ſhall enure to him as a Fee-ſimple, and ſhall confirm his eſtate for eyer, 
Littl. Sect. 419. 

If my Diſſeiſor make a Leaſe for life the Remainder over in Fee, and I confirm 
the Eſtate of the Tenant for life ; this ſhall not enure to, nor avail him in Remainder. 
And if the Diſſeiſor make a Gift in Tail, the Remainder to the right Heirs of the 
Tenant in Tail, and the Diſſeiſee confirm the eſtate of the Tenant in Tail; this 
ſhall not extend to the Fee-ſimple, no more then if the Diſſeiſor make a Giſt in 
Tail the Remainder for life, the Remainder to the right Heirs of the Tenant in Tail, 
and the Diſſeiſee confirm the eſtate of the Tenant in I ail; for this ſhall extend onely 
to the eſtate Tail, and not to the Remainder for life, or in Fee. But if the Diſſeiſee 
in the firſt caſe vonfirm the eſtate of him in the Remainder ; this ſhall enure to 
and avail the Tena for life. And ſo if a Diſſeiſor make a Leaſe for life, and keep 
the Reverſion, and after the Diſſeiſee doth confirm to the Diſſeiſor; this ſhall enure 
to the Tenant for life. And ſo if a Diſſeiſor make a Leaſe for life to A. and J. and 
the Diſſeiſee confirm the eſtate of A; thisſhall enure to B. and make his eſtate good 
alſo in the other moyety. And ſo if there be two Diſſeiſors, and the Diſſeiſee con- 
firm the eſtate of one of them, without ſaying more; this ſhall enure to them both, 
But if the Confirmation be of the Land, To have and to hold the Land to one; in 
this caſe it may enure to him alone. So if a Diſſeiſor enfeoff 4. B. and the 
Heirs of B. and the Diſſeiſee confirm the eſtate of B. albeit it be but ſor bis liſe; 
yet this ſhall enure to both, and to the whole Fee ſimple. Co. ſuper Littl. 298. 
2 ' 
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I a Leaſe be made for life to 4. the Remainder to B. for life, and the Leſſor 


confirm their eſtates in the Land, To have and to hold to them and their Heirs ; this 


ſhall enure as to the one moyety to A. in Fee, after the death of B. and as to the 


other moyety in Fee to B. after the death of A. Co. ſuper Littl. agg. 

If Lands be given to two men, and the Heirs of their two Bodies begotten, and 
the Donor doth confirm their eſtares in the Land, To have and to hold the Land to 
them two, and their Heirs; it ſeems this ſhall enure to them as a joynt eſtate for their 
lives, and after for ſeveral Inheritances, Co. Idem. 

If the Leſſee for life, or the Diſſeiſor doth make an abſolute Leaſe for years, and 
he in the Reverſion or the Diſſeiſee doth confirm the eſtate of the Leſſee for years; 
this makes the Leaſe for all the time. So if the Diſſeiſor makes a Leaſe for life, 
and the Diſſeiſee doth confirm the eſtate of the Leſſee for life ; this makes the eftate 
good for the life. And if he in Reverfion confirm the eftate of the Termor but one 
bour ; this doth make it good for all the term. And if an eftate for life, or in Fee, 
be confirmed but for one hour; it is a good Confirmation for all the eſtate, And if 
the Diſſeiſee confirm the eſlate of the Diſſeiſor, To have and to hold for one haur, 
year, or for life, or in tail; this is a good Confirmation for ever, and makes his 
eſtate unavoidable. And yet if the Diſſeiſee confirm the Land Habendum the Land 
for life, or in tail, c. Contra. Lil, Set. 516, 521. 519, 520, 541. Co. 


5+ 79. | | 

If a voidable Leaſe be made for forty years, and the Leſſor confirm the term for 
twenty years; this is a good Confirmation of the whole term. But if he confirm 
the Land for twenty years, it may be good for that time onely and no longer; where- 
in as in divers other caſes before 6bſerve, that the very words whereby the Confir- 
mation is made are much to be heeded, for Parols font Plea. Dyer 5 2: 339. Ce. 
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CHAPF0- Conſanguinity, c. 
II Tenantin Tail, or for life of Land, leiterhir for years, and after confirm the 
and ths Leſſee for years, To have and to hold to the Leſſee, and his Heirs for 
ever ; by this the Leſſee hath onely an eſtate for term of the life of the Tenant in 
Tail, or for life, and therein his Leaſe for years is extinct. Littl. Sect. 606, 607, 
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ant for life doth grant a Rent to another, and his Heirs, during the life of 
RN. 4 — for life, and ＋ Leſſor confirm to the Grantee, and his Heirs ; this ſhall 
be conſtrued to be an eftate for life onely, and no enlar t of the eſtate. But if 
Tenant for life, Grant a Rent-charge in Fee, and the Leſſor confirm it; this ſhall be 
conſtrued to be a Confirmation of the Fee-ſimple. Co. 1. 147. ſaper Littl. 301. 


— — 


CHAP. L. 


Of Conſanguinity, Affinity, Conſideration, Conſpiracy, 
and Condition. 


Oaſanguinity is a kincred or joyning of perſons by Birth or 
= Blood, and Affinity is 4 kindred or joyning of perſons by 
Marriage. | 
For the Expoſition of theſe words, and how they ſhall 

be taken in Expoſition of Deviſes, and in Diſceits; to 
'whom Land ſhall diſcend, and in Heir who ſhall be Heir ta 
another. ; 


of C on ider ation. 


Oaſideration is deſcribed to be a cauſe or an occaſion meritorious, requiring a 
mutual recompetice in Deed or in Law, or the material cauſe of a Contract, 


* . i 


without which, no Contract is ſo to be binding in Law, And this is either valuable; The kindes of 
as Money, Land, or Goods, or not valuable, as Natural love and affection, advance- it. 


ment of Blood, and the like; and both theſe are ſometimes Expreſſed, ' and ſome- 
times Implied. Expreſſed when the thing is agreed upon, and ſerdown between the 
parties, and where one for Twenty pound doth bargain and ſell his Land, or where 
one doth fell his Land for other Land in exchange, or where one doth give twenty 
ſhillings for a Horſe; or where one for twenty pound doth promiſe to do a thing : 
Or elſe it is implied, as where one doth come to an Inn, and call for proviſion for 
himſelf or his Horſe ; in this caſe there is an Implied contract, and the Inn-keeper 
may either ſue him for it, or keep his Horſe, but not his perſon, till he pay as well, 
as if he had made an Expreſs agreement with him. So if one without exp 

any conſideration, covenant to ſtand ſeized to the uſe of his Wife, Childe, Brother, or 
Couſin ; in theſe caſes, by the naming of them to be bf their Kin, there is an Im- 
plied conſideration, and thereupon the uſe will riſe, which without ſome valuable or 
invaluable conſideration will not riſe by Covenant. Butfor theſe things ſee Cs.3.80 
Dyer 366. and Contratts,' Bargain and Sale; and Uſes, in my Books of the Marrow 
of the Law, and of Common Aſſurances. 53 © Ing, v8 


of Conſpiracy or Confederary. | 
TY word is always in our Law, talen in ill part. And largely it doth ſignifie 


any Agreement, Combination, or Confederacy between two or more to do 1. Conſpiracy or 
ſome unlawful act: As where they do agres or binde themſelves by Oath, Covenant, _ acy. 


or other Alliance, that every of them; ſhall bear, and aid the other, falſly and mali- 
ciouſly to indite, or falſly to move or maintain Pleas, and alſo ſuch as cauſe children 
| within 


Conſanguinity, 
Afmity. 


Next of Bloody 


Conſideration. 
what, 


Seck, 1. 


Conſanguinity, Cc. Cargo, 


Judgment in it. 


Frank: law, 


A. 2. 


this Writ of 
general Aion 


—_ 
lieth, or not. 


within age, to appeal men of Felony, whereby they are impriſoned and ſore pri | 
2 


cafe theſe Incidents in the caſe, 
Confederacy, or 


of the Caſe for 


— 


and ſuch as retain men in the Countreys with Livecies or Fees, to maintain t it un. 
licious enterpriſes 5 and this extendeth as well to che takers, as to the givers : A0 
<rewards and Bailiff of great Lords,who by their Seigniory, Office, or Power under 
take to bear or maintain Quarrels, Pleas, or Debates, that concern other parties, they 
ſuch as touch the Eſtate of their Lords, or of chemſelyes ; but in this ſenſe it is cop 
founded with maintenance, and champerty. See Maintenance for this. 34 Eg, , 
4 Ed.3. 11. 3 H. 7. 13. 1 H. 5. 3. 18 H. 6. 12. 

And ſometimes, and moſt * and ſo in this place, it is taken more lich 
that is, where two or more perſons, do purpoſely and malitiouſly conſpire and lab 
together, to indite another falſly and unjuſtly, without any ground at all; for ſons 
Treaſon, Felony, or other offence ; and after, he which is ſo indicted, is upon thy 
indictment after a lawful tryal, purged and acquitred. Pox/ton de Pace 231. 28 4 

J. 12. 
l In this caſe, and for this wrong, the party grieved may have the offenders indicei 
and ſo puniſhed at the Suit of the Lord Protector. And therein if the partie x 
found guilty, their Judgement is, That they fhall loſe their Frank or Free Lay, 
(i.) That they ſhall not afterwards be put into Juries, or Aſſizes, nor be othergig 
produced as witneſſes to teſtifie truth. And if they have any thing to do in the Lui 
ProteRors Court, they muſt do it by Attorney, and ſhall not come themſelves withy 
twelve tniles of the Court, that their Lands, Goods, and Cattles, ſhall be ſeiled i 
the Lord protectots bands, their Houſes waſted, their Trees-eradicated, 4 
Bodies taken and impriſoned ; and this is called a Villanous Julgmeat- Or 
grieved, might have preferred his Bill into the pr Ir ares; | 
there ; or he may have his Wit of Conſpiracy at the CommonLaw, 
tial Aion of the Caſe; and therein the . ſhall be, chat the L 
recover his damages, and the Defendant ſhall be taken 27 4 759. EA,. 


46 4A. pl. 11. 24 Ed. 3. 34. F. N. B. 114. 115. Co. 9. 56. 4 _ 
There are divers Confederacies, and Conipiracies, to other purpoſes, wherdy 
men are wronged, and for thoſe there is relief given by other means. F. N.. 
116. 
In all cafes where ths Writ may be had, or this Action doth lie; there muſt x 


1. There muſt be two perſons ox more in the plot and praiſe; for a Writ d 
Conſpirecy is not maintainable againſt one, 'unlels the charge be, that he mul cw 
others did conſpire ours. And:benee it is, that it will not lie againſt a man and 
wife alone, unleſs ſome others he made Defendants wich them; for they two are lu 
one perſon in Law. And hence it is alſo, that although the Suit be begun agi 
divers, yet if all of them, but one, be diſcharged: to all intents, as if all of 
but one, be acquitted bya Verdict, or by matter in Law, as if they plead they um 
Indictors, or any ſuch like matter in Bar, hereby that one is diſchargedalſo; andi 
the Writ be brought agaiuſt two, and they not guilty, and one is found gui 
and the other not, hereby be is diſcharged alſo, and the Plaintiff cannot recowe 
But if the Writ be brought againſt to, and one of them is attainted, and the ot 
doch Bar the Plaintiff by a Damurrer in Law, or one doth appeal, and plead, n 
his Plea is found againſt bim; in this caſe the other is not diſcharged. but the Pan 
ſhall recover, though che other be not attainted (and yet perbaps in this caſe, de 
one may refuſe to anſwer without che other.) So albeit ove of the Conſpiraton 
dead, yet the Sũit may be had againſt the other alone; and in all caſes, where tb 
practiſe is ſuch by one perſon, that if there were more joyned with him, a Writ 
Conſpiracy would lie, there a general; Action of the Caſe will lie. F. N. B. 116 
114. 18 Ead-4.1, Broo. (onffiracy 21. 24 Ed ;. 34. 40 Ed.3. 19. 38 EA] 
22 25 pl. 71, 28 Af. pl. 12 11 H. 4. 62. 28 H. 6. 23. 24 Ed.. 
35 H. c. 14. | | 

2. The party that would have this Ad ion. muſt be indicted, arraigned, and® 
quicted, and therefore a man cannot bavethis Aion, nor a general Action cf 
his caſe, for a plot or preparation, onely ta ſuch an act without an Execution; f 
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in this caſe the Rule doch hold Non officit conatus ni ſi ſeꝗ uat ur effectus. And yet not- 
withſtanding ſuch a Confederacy in preparation onely, as where two or more, Knit, 
unite, and binde theniſelves to maintain each other in their matters, right or wrong, 
or to do any unlawful act (which implies no more but a falſe Accuſation) albeit the 
party be never indicted and acquitted ; this is puniſhable by Indictment at the AC. 
fizes, or might have been by Bill in the Star Chamber. Therefore Juſtices of Aſſize 
ard N46 prius, are to inquire of Conſpirators in their Circuits, and puniſh then. But 
then ſuch Contederacies as are ſo puniſhable by the Law, before they be executed, 
mult have in them always theſe four Incidents. | 
Firſt, They mult be over:ly declared by ſome manner of proſecution, as giving of 

Bonds, or the like. 
' Secotdly, They mult be malicious as for ſom2 unjuſt revenge, & c. 

Thirdly, They muſt be falſe againſt an Innocent. 

Fourthly, They muſt be voluntarily out of Coutt, and not by reſtraim. If the 

acties proceed further therefore, as to cauſe the accuſed perſon to be apprehended, 
ate before Juſſices, examined, bound to appear, ſent to Gaol, Indicted, or if 
they give Evidences, retain Counſel, or the like, againſt the priſoner, although the 


jury finde an Igaoramus upon the Indictment; this is much more puniſhable by In- 
did ment or Bill, for Quando aliquid probibetur & id per quod pervenitur ad ilud. 


But if all this be done and no mote, in that the party be not arraigned and tried by 
the Petti-Jury, and thereupon acquit, it ſeems he cannot have this Action, for the 
Writ is Et legitimo modo acquiet atus. And yet 2nere, for I have heard ſay, that it 
hath been adjudged on the contrary. See for this 19 R. 2. Co. g. 50. F. N. B. 114. 
6E4.4 1, 24 Ed 3. 34. 27 A pl. 59. 19 H. 6. 28. 21 H. 6. 26. 9 EA A. 12. 
27 4. 5. 44 Articuli ſuper Chartas, c. 10. 4 Ed ;. 11. Co. 9. 36, 57. 

3. The proceeding and proſecution muſt be voluntary, and therefore neither this 
Action, nor the general Action of the Caſe, will lie againſt him or them that ſhall 
projecute any man after this manner. by conſtraint or compulſion z as when they are 
thereunto obliged by their Oaths, Duties, or Offices, Hence it is, that if a Juſtice of 
Peace doth any thing in open Seſſions, to diſcover or puniſh offenders, or Jurors 
ſworn upon an Enquelt; to enquite of Felonies, do indict a man for Felony, or make 
known the Felony to their fellows, or move or ſet forward an Indictment againſt him 
whiles they ſtand ſworn, albeit ſome of them did conſpire before they were ſworn, 
or they be after diſcharged before their verdict given; ot one come into a Court to 
diſcover a Felony voluntarily, or one is ſworn and doth give Evidence to the Enqueſt, 
unleſs he did before conſpire, falſly to give this Evidence, that no Action will lic for 
any of theſe things, for all theſe things are juſtifiable and not puniſhable in any Court. 
Therefore it ſeems to be a good Plea to this Action, for the Deſendant to ſay he came 
to the Seſſions of the Peace, and informed a Jullice'of Peace, of the matter againtt 
the party, and that at the Juſtices requiring, he did put the Information in writing, 
for this any man may juſtifie, for therefore is Proclamation made, that any man ſn ill 
inform the Court that will, that ſuch as will may do it. 27 f pl 12. 12 Ed.4, 18, 
21 Ed. 67. 47 Ed3.17. 21 E4d.1.17. 17 H.q.31. 27 A ſſ. pl. 12. 36 H plz. 

4. The proceeding and proſecution muſt be malicious, and therefore if one man 
do proſecute another, upon good grourd,as when a Felodhh is done, and there is ſome 
cauſe of ſuſpition of that perſon, either by the common fame, or otherwiſe; or 
when a man is robbed, and the next Village upon Hue and Cry make purſuite, and 
take a man they ſuſpect, and the party robbed doth indi& him, and he is acquitted ; 
or a Coroner after a murder, ſitting ſuper viſum corporis, cannot finde out the mur- 
derer, and then erquiring of the firſt finders of the body, they ſay that 7. S. 
killed him, and after J. S. is indicted and acquitted. Theſe are no faults at all, neither 
are any of theſe puniſhable at all in any Court. Bros. Con p iracy. 

5. The charge and accuſation muſt be falſe, fo the Writ muſt run, That the De- 
fendants conſpired co indict the Plaintiff fally and malitiouſly without any grourd 
or cauſe, And hence it is, that if there be a conſpiracy to indi a man for murder, 
and upon his arraignment it is found he killed the man; but it was lawful, or per in- 
fortuntum, or ſe defendendo ; no action will lie for this. Bro. (enfbiracy. 22 Aſl, 
N. 77. Fitz. Conf. 21, 24. Stamf 3. 12. 6. The 
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6. The party indicted muſt be /egitime modo ac quietatus, he muſt be acquitted af. 
ter an indictment found upon his tryal by the other Jury, or he muſt be non-ſuite, if 
be bring an Appeal in the ſuit, And hence it is, that if any conſpire to indie an 
other man, and he is acquitted by the Kings general Pardon, or he is acquitted by 
the Kings particular Pardon (unleſs he wave that, and after plead not guilty, and 
then be acquitted) or he is diſcharged by the inſufficiency of the Indictment, gr 
there be a general Pardon, and the party doth not take advantage of it, but doth 
plead, and is acquitted. In all theſe cafes, the parties that do proſecute, cannot be 
puniſhed, ncither can the party grieved, have any Remedy; for in the caſes of the 
general Pardon, the Judges ought to have allowed ir, and diſmiſſed the party with. 
out pleading of it. Add hence it alſo, that it hath been always held, tl at if the 
party be indicted for an offence : Ad hence it is alſo, that it hath been always held, 
that if the party be indicted fot̃ Woffehce hy a conſpiracy, and the Jury upon Bil 
finde an Igoramu, no Action liethꝭ for this. 

2: This Writ lieth as well where the Defendant is acquitted , or the Plain- 
tiff is non · ſuit upon an Appeal. As where the Plaintiff was acquitted upon an In- 
dictment: But if the Appeal be founded on an Indictment, and the Defendant be 
acquitted, or the Appellant be non-ſuic upon the Appeal, after Declaration, and the 
Defendant be arraigned and acquitted at the Kings ſuit, or the Plaintiff be non ſuit 
upon the Appeal { ontra, (and yer ſee F. N. B. 114. contrary to this) Dyer 85, 
33 H. 6. . 40 Ed.3. 42. Stamf 5. 12. 

3. If a Conſpiracy be to indict one as Principal, and another as Acceſſory, and 
after he is non-fuit in his Appeal, or the Principal i itred (which is an acquital 
of the Acceſſory ) yet the Acceſſory may have this Action, as well as the Principal, 
But if the Principal had been out · lawed, had got his pardon, or had died before tial. 
Contra. F. N. B. 115. Bro. Confjiracy 2. 34 H.6: 9. 33 H,6.2. 


4. If the Indictment and acquital be before a Major, or a Bailiff, or any other that 


have power to deliver Goals, the party grieved may have this Writ, F. N. . 


115. 

5. If the Conſpiracy be to indict a man for Treſpaſs, or any other offence, be- 
ſides Treaſon or Felony, the party grieved may have this Action againſt the Con 
ſpirators. F. N. B. 116. Broo ConFfiracy 25. 3 A. pl.13. 

6. If the Conſpiracy be to indict a man for any offence againſt any Statute Lay, 
the party grie ved may have this Action, as well as when it is for an offence againſt 
the Common Law. New Book Entries 126. : 

7 If any perfon ſhall be indicted or appealed of Felonie, Treaſon, or Treſpasina 
Forrein Counrie, Liberties, or Franchiſes, where the ſaid perſon did never dwell of 
converſe, after he is duly acquited by verdict. he may have an Action of the Caſe 
againſt the procarer of ſuch Indictment, and herein ſhall recover treble damages: 
Old Bock of Entries. f. 126. 

8 If any doe malitiouſly indict of Treaſons, or Felonies, ſuppoſing that in their ſaid 
Appeales and Indi&ments that the ſaid Treaſons or Felonies were committed in 
one certain place, where in truth there is no ſuch place in the Countie ; the Indict- 
ments and Appeales and Proces thereupon ſhall be void, and the parties grieved 
may have this Writ againſt the Conſpirators. 9 H. 5. 1: 13 H. 6. 12. | 

9 If one of meer malice procure one to be falſely indicted at Aſſiſes for a pte 
tended murther and he be acquited, the partie may have an Action of the Cale. 
Hobbard Rep. 8. Miles cafe. | 

10 If Overſeers of the Poor or other Officers conſpire in an undue way, and by 
colour of their Office to oppreſſe a man and do ſo, this Action may lye for this. 

1 It is a good Bar or Plea to plead a Concord made between the Plaintiff and 
them. 21 H. 6. 28. 

2 Any thing that will prove the Indictment or the Acquitall of the Plaintiff 
erroneous is a good Bar, although the partie indicted did take no advantage by it. 
Co. 9.26 9 Ed. 4. 12. 

3 It is a good Plea to ſay that there is no ſuch Record, as the Plaintiff doth ſet 


ſorth. 9 H. 6. 26. 
4 It 
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4. It is to Plea to ſay, that they were Jurors, and did pteſent upon their 
Oaths ; ot that they were Witneſſes, and gave evidenee, ot any ſuch like matter t 
is above. 20 H. 6. 5. 5 | 

5. But if the Writ be bronght againſt two, it is no good Ples for one of them 
to ſay, the other is dead hanging the Writ ; for it tuay be found, that he and the 
other did conſpire, and then it is well b, 18 EAA. l. : 

6. It is no good Plea to ſay, the Plaintiff was guiky of the Felony, after he is 
acquitted of it. 20 H.. 11. | 

7, If twenty be indicted, and one of them doth bring a Writ of Conſpiracy, ſup» 
poſing that the Defendant conſpire to indict him; it is no good Plea, that the Record 
ts, that he and others are indicted. 9 Ed. 4. 23. 


Of Condition. 


A Condition is a kinde of Law or Bridle, armexed to ones act, ſtaying or ſuſpend» 1. condition, 
ing the ſame, and making it uncertain, whether it ſhall take effect. or no, Or What. 

as others defide it, It is modwe an Equality annexed by him that eſtate intereſt or 

right to the Land, cc. whereby an eſtare, cc. may either be created, defeated or 

enlartzed upon an incertaimevent. Terms Ley. Co. ſuper Litt].201. 

And this doch differ from a Limitatidn, which is the bounds or compaſs of an Linitalion. 
eſtate, or the time how long an eſtate ſhall continue. - + What. 

1 r OE _ 2 — —.— 

And when it is in a , ir no proper aſſigned it, but it may be in am 
part of the Deed z bowbeit, for the moſt part ĩt is next after the H 
or next after — 1 of the —_ is ——— to and de- 
pending u tes; ometimes to, and } u Recofni- 
Zances, — Obligations, Contracts, and other — Condition are alſo 
See dich ure ſpect vo be appic 16 fach Conditions, Ar 
the e matters, which are ally ro be applied to tions, as are 
uſually contained in Deeds and annexed to the realty, i To eſtates in Fee-ſimple, 
Fee-tail, for life or years. 27 H.8. 16. Co 2.70. 

And of theſe Conditions there are divers kindes. For ſome are in Deed or Ex- 
preſs, j. When the Condition is expreſſed by the parry in legal terms, and by ex- 
— in writing, or without writing, knit to the eftare, as if I enfeoff a man of 

, rendring Rent at a day on condition, That if it be not paid, it ſhalt be lawful 

for me to re-enter. And ſome are in Law or implied, 5. When the Condition is 
tacite created by the Law, without any words uſed by the party. Co. ſoper Littl. zt. 
Plow. (olthiiſt; cafe. Co. 843. 

The firſt ſort of Conditions alſo are ſome of them precedent or executed, 5. When 
the Condition muſt be fulfilled ere che eſtate can take effect, as where an Agreemene 
is between me and 7. S. That if he pay me Ten pound at Aficharimas, be ſhall 
have ſuch a ground of mine for ten years; or I make a Leaſe of Land wh S. for 
ten years, provided, That if he pay me Ten pounds tt Aficharlwas, be ſhall have the 
Land to bim ànd his Heirs; und in theſe caſes by the performance of the Condition 
the eſtate is kequired. | 

And fore of them ate Subſequent and Bxecutory, i. When the eſtate is executed, 
dat the continutnce thereof dependerh upon the breach or performance of the 
Condkion, as whete a Leaſe is made for years, on condition that the Leſfee ſhall 
pay ten pound to the Leſſor at Michaelmas, or elſe his Leaſe ſhall be void aud in 
this caſe, by the performance of the Condition, the eſtate is held and kept. 

Theſe Comditionsalſoare ſome of them in the Affirmative, 1. That do conſiſt of 
doing, as monde that the Leſſee ſhall pay the Rent, or pay ten pound to the 
Leſſor, . And ſome in the Negative, 5. has conſiſt of not doing, as provided, 
That the Leſſee ſhall not Alien, Ce. And ſome of them are in the Affirmative, 
which imply 2 Negative, as provided, That if the Rent be unpaid chat the Leſfor 
ſhall re. enter which implieth a Negative, vi. not paid. 

Gonditions alſo are ſome of them Collateral, 5. When the act to be done is 4 

Oo Collateral 
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Tennant on condition. The Tenant for life may grant his eſtate to his Leſſor, & b 
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Collaterall act, as that the party ſhall pay 10 l. goe to Rome, or the like. And ſome 
are inherent. 5. Such as are annexed to the Rent reſeryed out of the Land whereof 
the eftate is made. And ſome of them alſo are Reſtrictive and contain a reſtraint, 
that the Leſſee ſhall not alien, or do waſt, or the like. And ſome are compulſory, 
as that the Leſſee ſhall pay to the Leſſor 10 l: ſuch a day, or his leaſe ſhall be void, 

And ſomeof them be ſingle. 5. To doe one thing only. And ſome Copulativg, 
To doe divers things. And ſome diſjunctive. i. when one thing of divers is required 
to be done. And fome conditions make the eſtate whereunto they are annexed 
voidable only by entry or claime. And ſome of them make the eſtate void ipſo fat 
wichout entry or claime. — 124 | 

And ſometimes they tend to deftroy eſtates, ſometimes to make, or to | 
eſtates, and ſometimes neither to make nor deſtroy, but only to clogg eſtates, 24 
where a Leaſe is made rendring Rent on a day, on condition if it be not paid that 
the Leſſor ſhall enter on the Land and keep it till the Rent be paid. And all theſe 
weies conditions may be lawfally made. [eſe poteſt danationi modus, condinis five 


The conditions in Law or implied are either by Common Law, or by Statute 
Law. The firſt ſort are ſome of them founded on skill, as where an gftice is granted, 
there is as condition racite implied, that if the Grantee doth. not execyte i 
faithfully according to the truſt, the Grantor may put him out. Co. 8. 44. 3.6. 
Tit. 325. 378. F. N. B. 205. 13 ' 207112 9614 „ 

And ſome are without kill, as where an eſtate is made for liſe qr yeares of 
Land, there is this condition implied, that if the Leſſee doe waſt he ſhall forfei 
the place waſted, or if the Leſſer make a Feoffment of the Land he: fhall forſu 
his eſtate and the Leſſor ſhell enter. 014 20332 | 

And where an eſtate is made in Fee of Land; this condition is implied, that the 
Feoffee ſhall not alien it in Mortmaine. | 220 O Hunte a 

And theſe conditieos doe ſometimeg give a recovery, and no entry, as in the ak 
of waſt. And ſometimes ehey-giye-aneotry-and no recovery, as in the gale of A 
nation in Mottmaine. In che caſe of exchange alſo thete is a condition in Law, 
which ſee Exchange, Co. 4. 121. | * 1 1 

It is a generall rule, That when a man bath a thing, he may condition with it u 
be will. Conditions in deed therefore may be annented to things inheritable, ty 
Frank Tenemwents, or to Chattels Reall and Perſonall ; as for example, If a 
ment in Fee, gift in Taile, or Leaſe for life be made of Lands or Tenements, org 
grant be of a Rent, Common, or the like thing in Fee-fimple, Fee-taile, or for lit 
theſe things may be done upon condition. | dg! wt 

So a Leaſefor years of Land, or a grant of a Rent, &c. for years may be mai 
upon condition. And a Leaſe may be made for five years on condition that if the 
Leſſee pay to the Leſſor within the firſt two years 10; markes, that then be ſhul 
have the Fee, otherwiſe but for fave years. 21 H 7. 24. | Perk, ſet, 707; 108, & 
Alſo a Gardian in Chivalry may grant the wardſhip of the body and land of 
either of them on condition. A Tenant by ſtatute Marchant, Staple, ot keg! 
may grant their eſtates upon condition. The Lord: may grant his 'Seigniory:;t 


in reverſion upon condition, The King may make letters Patents of denizatzonto 
an Alien, or a Charter of pardon to a man for his life upon condition. Allo, releals 
and Coofirmations may be made upon condition. And a ſubmiſſion to an 

may be upon a condition. But an Inftitution to a Benefice, or an induction may bol 
be on a condition. An Atturnment, or an expreſs Manumiſſion of a! villaine cu 
not be upon a condition ſubſequent, as it may be upon a condition precedent, ' 

a condition cannot be releaſed upon a condition, as ſome hold. Bat the contray 
held by others cleerly, and that there is 80 difference between this aud a releiſe 
a right, Ideo quere- An award cannot be made on a condition as was 5&6 
Sherers caſe 35 Elic. A Contract or ſale of s Chattel petſona Il, as an oxe or the 
may be upon condition, as if A ſell bis horſe to B that if & doe ſuch an act, the 
that B ſhall pay 5 |, at the day agreed upon, otherwiſe but 4 li, . 
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aud in this calT he canal hive them untill he Rade dohe the chre.. As where 
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* con itibp: annexed to eftates in off the tafts before, howſoever they are moſt 
frequeoely gd falfely made by deed in v | yer it ſeetns ſach conditiom may 
be made aud annexed to gtiy eſtate of a thing ble witHoor deed without any 
writing it All; how oe ver ia ſome caſes it cannor be well pleaded nor uſed without a 
deed, fo it is a Rule, That if a condition be pleaded in any action to defeat a 
Freebol the deed wherein the Condition is contained muſt be ſhewed. But of 
Chartels teall, as Leales fot yeare and che like, or grants of Chattels perſonal; 8 
man may plead that ſuch 1edſes and grants were made upon condition, without 


ſhewing the deed. Litt. ſe. 365. Co. ſuper Zit. 161, 216. Poct. & Stu. 16; Perk; 


d. 51. 
4 And the firſt caſe alſo of a condition to avoid a freehold, it may be given in 


evidence to a Jury, and they may finde the matter at large as it is, and ſo the patty 


map have advantage of the condition without ſhewing ary deed of it. Alſo the 


pleading of a Feoffmenr in Fee on condition without deed and Reentty, is 
if che party confeſs the condition. A condition may be annexed to à limi- 
tation of uſes, and thereby the ſat)e may be made void. Ste V. Co, 5. 40. Co; 
8. 90. | 

; The nature of an expreſs condition annexed to an eſtate in generall is this : That 
it cannot he mide by, nor reſerved 'to x ſtranger, but it maſt be made by, nor reſer- 
ved to tum thar doth make che eſtate. Aud it cannot be granted over to another, 
except it be to and with the Land df thing unto which it is annexetl dd in- 


cident, , 
And ſo it it not grantable in all cafes for the effates of both the parties ate fo ſafe 
nded by the condition, that nefther' of them alone can well make iny eſtate, ot 
charge, of ot upon the Land;for the party that doth depart with the eſtate, and-bath 


nothing bat a poſſibility to have the thing again upon the performance or breach 


of the condition, cahnor — or charge the thing at all. Co. ſwper Litt. 186. Ferk; 
[ett 818. Litt. Sect. 35 8. Dier. 6. , | 

Add if he that hath che eſtate, grant br charge it, it will be ſabjeck to the con- 
dition Rill, for the condition doth alwaies attend and wait upon the eſtate or 
whereunto it is anfiexed : ſo that al:hoogh the ſame doe paſs through the hinds- 
an Hundred tnen, yet is it ſubject to the condition fill ; And albeit ſome of them 
be perſons priviledged in divers caſes , as the King, infarits, and women covert, 
yer they alſo are bound by the conditioh, And a man that comes to the thi 
wrop , as a Difſeiſor of Land whereof there is an eſtate upon condition in being, 

1 n ſubjeſt to the condition alſo, Dier 298. Cd. 8. 44. Perk, ett; 
818. 818. 

And when the condition ls broken ot performed, &c. the whole eſtate ſhall be 
defeated: So that if there be a Leaſe for life made by deed and not by will, ehe te- 
main det over in Fee, ot condition that the Leſſee for fife ſhall pay ten pound to the 


Leſſor ;if the Leſſee pay hot this ten pound, the eſtate in reminder is avoided alſo, , 


Er ſic f cenpetſo, unleſs by ſpeciall limitation it be otherwiſe provided, us if A grant 


by Indenture Land to & for life, the remiinger to in Fer, rendring Rent to A 


and his Heirs with condition chat if the Rent be behind, to teenter and retain the 
Land during che life of Bid no more, and A doth enter in the life time of B for 
edt hid} roy not 1 * remainder. Dier 117. Co. 10. i Mary 
ortingtens caſe. ſuper Litt. 230. Litt. 74. Perk ſect 564. F 108. Dit. f. 224. 
Dies. 127. Cv. ſuper Litt. —— Wan OP H 
Oo 2 And 


* 


4. The nature 
of a condition 

in nd of | 
a limitation. 


575 njagani,e., Camo, 


n condition 


that i. c. hat then the Frome or be foal reenter; this is good aut de- 


cſtate-limizen by way of ue, a5 in Frances cars Ce, 8. 90. ) And yet if A, wake a 
gift in w ty , the remainder to B in Fee upon condition not to alien, and 3 
doth aliep; this doth defeat. the eſtate taile ogely, and not the I Alſo 


6 a, Feoffment is made of two acres, on conditi 
that if ſuch a thing bappen, the Febffer ſhall enter into one of them, 215 farts 


when ds that bath rigbt doth reenter by forge of ſuch condition, he ſhall avoid alt 
charges and incumbrances put upon the 


foregand s limitation cannot make an eſtate to be void as to one perſon, and good 

28 to snnther, as if a gift be made in tailę toone and his Heirs males, untill he doe 

ſuth at hing. and then his eſtate to cegſe and goe to anotber : yet herein they differ. 

1. A ſtranger may take advantage of an eſtate determined by limitation, and ſo 

be-canoot upon a condition: 2, A limitation doth always determine the eſtate 

wirbout entrie or claime, and ſo doth not a condition. ſee Brown..1 part 31, Co. 4, 

121. Dier. 127 Perk. ſe. $40. Ste Infra. Lite. ſeft 380, Ce. 9. 128. 8. 17. 6, 41. 
Wen. 41:33 Cb. 10. 40. Dier co. Litre ſeft, po 1 

Conditions annexed to eſtates are ſometimes ſo placed and confounded amongt 

3 mat be covenanss,ſometimes ſo atnhiguouſly drawn, and at all times have in their drawing 

ſo much affinity with limitations, that it is hard to diſcern and diſtinguiſh them. 

And what Know therefore that for the moſt part Conditions have Conditionall words in their 

words will ftontiſpige. and doe , begiotherewith, and that amongſt theſe words t here are three 

4 — words that ate moſt proper, which in and of their. own nature and efficacy without 

That not. and any addition of other words of ceentry inthe concluſion of the condition that doe 

how a condi- make the eſtate Conditiona!l,as Previle Jra quod, and ſub conditione, And there: 

non may be fore if A gtant Lands to B, To have and to hold to him and his Heirs Provided that, 

— or ſo as , or under this condition, that B doe pay to eA Ten pound at Eaſter next; 

og limitation. this is 4 good condition, and the eſtate is Conditionall withour any more words, 

Proutſe, lia But there are other words as Si, ff contingat, and the like, that will make an eſtate 

quod ſub condi» Conditionall alſo, but then they muſt have other words joined with them, and 

81.57 — added to them in the cloſe of the condition as that then the Gramor ſhall reencer, 

> eat. or that then the eſtate ſhall be void, or the like, And therefore if A grant Lands 

to B. To have and to hold to him and his Heirs, and if, or but if it happen the ſaid 

B doe not pay to A Ten pound at Eaſter, without more words, this is no goo 

condition, but if theſe or ſuch li kewords be added, that then it ſhall be lawfull for 

Ato reenter, then it will be a good condition. Co. 2. Lord Cromwels caſe. 10 May 


Portingtons Caſe. Co. ſuper Litt. 204. 27 H. 8. 16. Lite. ſect. 3:8, 329. 330. 


331. 15 1 | | 
But here note that theſe words Provi/o, Ita quod, and ſub conditione, albeit they be 
the moſt proper words to make conditions, yet doe they not always make the eltate 
by the deed to be Conditionall, but ſometimes doe ſerve for other purpoſes ; forthe 
ward Prebiſe hath divers operations beſides; for ſometimes it doth ſerve. for, 
and work a qualification or limitation, and ſometimes it doth ſerve to make and 
work 2 covenant onely, Aad then only ( being inſerted amongſt the covenants of 
the deed ) ii doth make. the eſtate Conditionalſ, when there ace, theſe things in the 
cale. Ce. ſuper Lire- 146.:Co. 2. 70. Dier 152. 311. Litt. Bro. 256. Dier 6. 222 
. Plow. 136.5 H. 7.7. Perk, ſet, 732. r. 
. 1. When 


— . 


Junge, *(onſongainity, &c, © 


" 


1. When the chauſe wherein it is, hath no d upon any other. ſentence in 
the Deed, nor doth paxticipate with it, but Bards e y ard of it ſelf. 
2; When it is compulſbry e OP: Sc. -, When it comes op the 
part, and by che words of the Feoffor, nor, Lefſor, Kc. 4. When it is applied 
to the Eſtate, und bot to joge other matter, As if one gtanht 4 Manor wictr un Ad- 
vawfon appendant, and afer the Habengym ard reſervation of Rent atydogft the 
Covenants, chere is this clauſe inſerted, L Provided car the Grantee Nil] regrunt the 
Advowſon for the life of ghe Grantor.] chis is a good Condition. Ant thus it may 
be alſo a Condition, and a Covenant; M if the words tun thus; Provided aways, 
and che Feoffee &c. doth covenant &c. that neicher he nor his heirs ſhall do ſuch an 
ac, this is both a Conditiog and a Covenant. But if che. clanfe have dependance on 
another clauſe of the Peel. or be the words of the Feoffee, &c. to compel the 
Feoffor to do ſomet hing, then is it not a Condition, but a Coveflant only : As if 
there be in the Deed a Covenant, that the Leſſee ſhall four the dirches ;/4nd then 
theſe: words follow, L Provided that the Leſſor ſhall}, carry away the earth.] Or 
there is a Covenant, that the Leſſee ſhall repair the Houſes ;; and then theſe words 
follow, [Provided that the Leſſor provide Timber. J Sq if this clauſe be applied to 
ſome other thing, and not to the thing granted, then it is no Condition; as if a 
Leaſe of Land be made repdring Rent at B. Provided, that if fuch a thing happen, -it 
ſhall be paid at C. this doch not make the Eſtate conditional. Or a Leaſe is made for 
s withont impeachment of Waſte, pr o2i/o quod non proſt ernet demus valuntarit ; 
in this caſe howſoever this doth. make the privilege, yer doth it not make the Eſtare 
conditional. Or a Leaſe is made for years rendring Rent, provided that the Leſſor 
ſhall not diflrain for the Rent; in this caſe this is a good Condition, but not annexed 
to the Eſtate. So if ina Deed of Bargain and Sale of Land, after the Habrudamy, 
there are theſe words, viz. upon theſe Conditions following; vic. I hat if the Vendot 
pay the Vendee twenty pounds at Eaſter, and enfeoff him of the Meadow called 5. 
before hit ſintide, that the Bargain ſhall be void: Provided nevertheleſs, that the 
Bargainor-ſhal] hold the Land for 20 years without let of the,Bargainee ; it ſeems this 
Provided in this caſe doth not make a Condition. So if a Leaſe be made of x Houſe, and 
amorgſt che Covenants theſe words are inſerted, [Provided alſo, that᷑ if the Leſſor 
will d well upon it, or keep it in his hands, then the Leſſee, his Executors and aſfiens 
doth covenant upon one years warning to remove and give place to the Leſſor, this 
Leaſe notwithſtanding ; ] it ſeems this is no Condition, but 'a Covenant only, 
Dyer. 318. 27 H. 8. 15. Hro. Condition 7. If a Leaſe be made, provided that if the 
Rent be behind, without any mote words; this is no good Condition, Curia Paſch, 
14 Pac. Br. in the Caſe of addy. ¶ v. ſuper Lit. : 

Proviſo, ſometimes makes a Condition: As if one ſealſe Land, Provided that the 
Leſſee ſhall not alien without the aſſent of the Leſſor, under pain of Forfeiture. 
Sometimes it is taken for an Explanation: As if I have tuo Manors called Dale, and 
T leaſe to you the Manor of Dale, Provided that you ſhall not have my Manor of Dale 
in the occupation of J. S. Sometimes for a Covenant: As if one leaſe à Houſe, and 
the Leſſee covenant to keep it in Repair, provided that the Leſſor ſhall find great 
Timber. Sometimes for an Exception: As if I leaſe to you my Meſſuage in Dale, 
Provided that I will have ſuch a Chamber my ſelf. Sometimes for a Reſervation : 
As if I make a Leaſe rendring Rent it ſuch beaſts as 7, S. ſhall name, Provided that 
the Feaſt of S. Michael be one. Coldib. 13 1 pl. 27. See more, Brownl. 1 par. 45. 170, 
2 par. 150. _ | & 1 a 

The — „ alſo doth not always make à Condition; for ſometimes it makes a 
limitation, as when a Leaſe is made for years, if 7. f, ſhall live ſo long. 

There are other words alſo, that in the Kings Grant, in laſt Wills and Teſta- 
ments, and other ſpecial caſes do make Conditions; as, ea intentione, ad effettum, 
propeſitum, intentionem, Payzyg, and the like. So that if, one deviſe bis Land to F. J. 
ea intentione, & c. that he ſhall pay to . S. Ten pounds, or paying, or ſo as he pay 
to *. . Ten pounds, or to fell, &c. theſe are good Conditions: But theſe words re- 
gularly do not make a Condition when they are uſed in Deeds. DION RES 


4 


And 


Covenant. 


vent in Fee: ea int tntiont, ad i fellum, Cc +. tha 
z theſe wotds-do; not make the "tar 
conditional, but it is a desde „ And yet perhaps theſe worde being 
conjoined with ſome others, may Aae: See 4 if Lands be grauted e jw. * 
tent iaue 3404, defecerit, c. tunc quidreintrabir, or the like. Ca ſuper Id. 236. 
237, Doft.& Stv. 23. Dyer 138. Pl, 125 7H. 25 Ci. fuper Lif:204(Ceto gaz, 


er 318. Hoch. C $t.34,, 4. Dyer 6.91. 63.9 5" 
A Allo 3 5 are ſo 5 lim; ne ade of cally in "Dffres and Leaſes for years, 


withour any of theſe forms words; be —— intent of the: Leſſor is 10 
5 . conditional» albeit the"words be for uſed as the Words of the 
as the u wort 'of the Leſſee, of Teil 0 18 And therefore it 

| 28 id, That! 5 ndercure be flade between and B. thus: It is 


vic 2 d herween e parties aforeſaid, that B-ſtiall have the Land for fart 
115 not alie be pa ;, that this Eftace i is conditional. But it ſeems this is 


ut if this clauſe be inſerted ampngſt other Covenants,” viz. IF the Leſſee 
hinder * Lfariof ll, cut, and carry away the Trees upon the Lands deviſed, that 
the Leſſor may re-enter, and the Leaſe ſhall be void; his is 4 good Condition, and 
ſo it hath been adjudged ii in the caſe of Haward and Fulcber, Hil.'2 Car. . R, 
And if a Leſſee for oy do covenant in bis Lea'e, that if he; bis Executors or 


Aſſigns ſhall alien, chat it ſhall be law fbr the Leſſor to re-enter 31 it ſeems this i 
a.good C ndition, and got a Covenant only. And if a Leaſe for years be made, and 
this clauſe, is inſerted iu ip the, Deed : It is agreed between the parties, That if the 
Lille do, not. pay Ten to the Leſſor at Eaſter, from thenceforth the Leaſe 
ſhzll be yoid;rbis i is a Gn nditoin. And if a Leaſe be made wich this clauſe inſerted 
Inge Deed :, It is a Thar wh whoſoever ſhall have have the Eſtate or Intereſt, 
it he or they ſhal > Suretjes within the year for the Rent, otherwiſe the Eſtate 

ll e it ſeems thus js a good Condition. Dyer 86:65. Curia M 37,38 Elis, 
B. K. 9 Ag Leaſe 1.80 be made with this clauſe inſerted, And that it ſhall 
nfl for the Lei r 13 71 Ae alien without licence of the Leſſot, under pain of 

por ns pn 20998 op. And if a Leaſe for years be made of a Houſe, 
ore is clauſe inf Deed, Ard the Leſſee-ſhal} continually dwell upon 
the ſame Houſe, u 8 wy k Forkeiture of the ſaid Term; this is a good Condition, 
Dyer 79. 27. Co, ſuper L. it. 2-4. Plow.132. And if in a | Leaſe for years, the Leſſee 
covenant to pay ſo ach Rene, and then theſe words art inſerted ; And if it ſhall 
cirly Rent, &c. then tlie Leſſee doth covenant and grant, &c, 


happen the fa id yeirſy 
that the Leaſe ſhall be 25 it ſeems this is a good Condition, and ſo hath it ever 


been — Hy as was ſaid by 7 of. Dedridg, Hil. 3 Car. And in all theſe caſes the Eftate 
is co But i 7 8c 14 Feoffients in Fee, Gifts in tail, and Leaſes for life, 


it ſeems wo manner will not make Conditions; but that in theſe 
caſes the e and 0 words of x Condition are requiſite. And therefore that 
if a Feoffment be ma ind therein is inſerted this clauſe ; Thar it isagreed, 
or that the b eoffor do venarit, chat if the Feoffee do ſuch an act, that the Feoffor 
ſhall re-enter ; this is 55 ndition, nor the Eſtate hereby made conditional. And 
yet ſee Perk, ett 42 16 61047 Lit, 2 f. Dock. & Stu. 94. Dyer 65. 138, 
Ik one make a Leaſe fi n condition to pay Rent at four Feaſts ; and after 
there isa clauſe in the Deed, A ef if the Rent ſhall be behind, &c. that He hall diſtrain; 
— BY doth r not take away the Condition, but the fame doth continue, and the 
tional ſt 05 Dyer 348. T more in the next Queſtion. 
ing of Ef 275 ok is regarded: And in caſe of the Grant of 
= arne, make a Condition; as if a woman give 


to a man and bis NY 7 imomi prælocuti; in this caſe if ſhe either 


; min, or the map refuſe to marry her, ſhe ſhall have the Land again to 
Ea od her ew, But on the A fide, if a man give Land to a woman and to her 


. heirs cau/a- matrimonij praletuij ugh he marry her, or the woman refuſe, he 
2 ht the Lands ; * qt im 3 his heirs. And in the caſe of a Grant exe» 


cutory, the word pro may ni ke a Condition. Co. /#per Lit. ꝛ04. 10. 42. PI. 141. 
9419. 15 Ed. 2. Dyer 6. And 


'Crar.50, (. n{anguinity, &c. — _ 


And therefore if a man grant me an Annuity pro una acra terre, Or pra decimit, &c. 
or if he grant me an Annuity fora way; or u gutter. through my ground, this is 
Conditionall, and if he be diſturbed in the way, acre: of Land, Tiches, or Gurter, 
he may refuſe to pay che Anauity. So if an Annuity be granted to an, Officer for 
the executing of his Office, or [pro conſilie impendendo, if the Grantee. doe not 
execute the Office, or give coun ſell, &e, the Annuity ſhall ceaſe. But if one grant 
me Tithes or an Annuity, and I grant an Annuity for theſe Tithes, or grant to give 
counſell for the Annuity ; it ſeems the Grants that ate in this manner are not 
Conditionall,but abſolute.So if I pro conſilio, &c. Or pro una acra terre &c. mike a 
Feoffment in Fee, ot Leaſe forlife of another acte, theſe eſtates are not Conditional. 
And if one deviſe Land to be ſold by his Executors, and to be diſtributed for his Teſtament, 
foul ; by this it ſeems the eſtate or power of the Execators is Conditionall. So if 
one deviſe his Land to find a Preacher or a Chaplain, Bus otherwiſe it ſeems it is of 
Land ſo canyeyed by Deed in a mans life time. And if a Feoffment be made of 
Land 44 trudiendum filings, ſome have ſaid this eſtate is Conditionall. Dier 7. 127 
ſee Teſtament. Plow, 141. 142. | 

The Moſt apt and proper words to make a limitation of an eſtate are Quamdis, — 
Dummodo, Dam, Quad ue, Ji, and ſuch like. And therefore if «grant Lands 
to B. To have ind to hold to him and his Heirs, untill & goe to Rome; or untill he 
be promoted to a Beneſice, or untill & pa 0.4, or A pay to B twenty pound, or 
ſo long as J. S, ſhall live, or if A grant Lands to B, To bave and to hold to him, his 
Executors, &c. if I. S ind I. D. ſhall live ſo long. Or if 4 grant Lands to B, T9 
have and to hold to him for the life of I. So that B, pay 20 pound to 4 at Eaſter 
following ; zheſe are not Conditionall, but limited to eſtates. So if 4 grant Lands to 
B To have and to hold to him for ſo long as he ſhall keep himſelf « Widower, of 


— 


dum ſold fut, or durante viduitate, if the Grantee be a Widow, theſe are good 
— but ry words * ngt qake Y * be Conditionall. Ga; 
Sthe2 34. 235 » CM 19. 42. Plow, 415. Litt. ſeth. go. Dier 2900. | 
as words in the claſe or concluſion of a condition bee thus, that the Land 
ſhall return to the Feoffer q c. or that he ſhalltake it again and turn, it to his own 
ptoſit, ot that the Land Mall revęrt, or that the Feoffer ſhall recipere the Land; 
theſe are either of them gaod words in a condition to give a Reentry, as good as the 
word C rerneer ] and by aheſe words the eſtate will be made Conditional. Dier 125. 
Plem. 1s Perk, ſeſt. 4. 0 A 8 
-The Tenant by the cufteſie, the Tenant in Taile after the poſſibility of iſſue ex - 6 hat ſhall 
tinct the Tenant in Dower, the Tenant for life, the Tenant for years, by Scatute, * 
or Elegit,*Gardian, &e..dot hold their eſtates ſubject to a condition in Law, ſo that dition in Law. 
if either of: them Alien his Land in Fee, or claime a, greater eſtate in a court of And when an 
Record then his own, he doth forfeit his eſkare, and he in Remainder. or Reverſion ©!!a** ſhall be 


may. entbt.; and if ſuch; a. Tenant, doe. wait ,, be in Reverſion, ſhall recover 1nd 


the. place waſted: , The: Tenant in Fee-fimple- doch hold bis eſtate ſubjeR 

to 2 condition in Law qſo that if be, Alien bis. Land in Mortmain, . he doth 

forfeit it v and the Dod may enter, upon bim. So alſo be that doth take 

Laod ig ennbangt dom hoid it unden a rondition in Law, viz, that if che Land he 

give in Exchange ſor that Land be recovered from. him that bath. it, that be 

ſhall enter upon his 6ws Land again. Alſo every Officer that hath, co doe in 

the Admigjſtzation of Juſtice, all Keegers of Parks, Stewards. Beadles, Bailiffes, 

and ſuch ie hold their Offices under a; condition in Law ; ſo that if they dor, What hail 

not duly execute it, and doe all that thereunto ' doth appertain, they be faid a'good 

may forfeit them, and the Grantor may put them out. /» 39 git conditioning 

delinquit in eo eſt de jure puniendus, Co. ſuper, Litt, 233. 234. Co, 8. decd or limi- 

44> | oy | '7 — 
To every good condition is required an externall form. i. Words tion. And 

to declare an intent in the party to have the eſtace Conditionall, as in the What not. 


caſes before. 7 1For the man- 
And an internall form, that is, ſuch matter as whereof a condition may be — 
made. oy making of it. 


Az 


. eee gs, Crane 


As to things executed, the condition muſt be mide and annexed to the eftate at 


the time of the making of ic, but as to things execucory, it may be made afterward 
And if che condition be made in another ted, and not the ſame deed — cha 


eſtate is made, if it bee delivered at the ſame time it is as good as if it were contained 
3 And therefore if a man make a Feoffment, Leaſe, or the like, by 
one deed abſolute, and at · che ſame time make another deed of Guſtdſance or con- 
dition, and deliver both er, this is 4 good condition, and will make the eſtate 
Conditionsll, But if the defeaſance he ſealed and delivered before, or after the 
Detd, contra. And therefore if one make an abſolute Feoffment in Fee, and before 
or after the ſealing or delivery of that Deed the Feoffer declare himſelf by Deed : 
or the Feoffer and Feufſte agree by deed that the eſtate made before, or to be made 
after, ſhall be Conditional, yet this is not Conditionall, And yet if an Annuity be 
0 abſolutely by one Deed, and aſter the Grantee grane to the Grantor, that 
the Grantor doe ch a thing, the Annuity ſhall ceaſe : in this esſe the Annumy it 
Condicionall. Perk, Fett. 717. (0. 1. 113. Plow. 133. Cv. ſuper Litt. 146. 21 5. Co. 
2, 71. | 
A condition may be annered to an eſtate by way of uſe, av if a Feoffment be made 
to a A, tothe uſe of B. and his Heirs, on condition that B Thall pay to the Feoffor 
twenty Ir * nbi is a good condition, So if one Covenant to ſtand ſeiſed 
of Lands to the u of B-arid his Heirs, on condition ehat if he pay him Ten 
pound, the uſe ſhall be void, of the like. Alſo a confitfen may be annexed to an 
te created by Will, as if one deviſe Land to I S. for his life, Provided that he 
ten pound yearly to 7. D. ehis is « pood condition. Whereof ſee in Teftament, 
A Hil: 40. Iac. J. R. muri cuſe: Co 1. 112. Hibanies caſe, Dier 126, 


A Rent, or any fach — — may be granted on condition; that if fach = thin 
be or be hot done, the Rene ſhall ceaſe ſor u time, and then revive agam, and rhi 
condition is good. But in taſe of Land it is otherwiſe, for chat caonve be granced 
after this m#mer. Allo à condition to mike an eſtate void for a part of rhe time 
is not good, Aud yr oe Feoffment be on condition, that uyon ſuch 2 con 
tingent the Feoffer all enter and have the Land for u tine, ot the eftite ſhall be 
void for a part of the time; ot make a Leafe for Ten years; provided that upon ſuch 
a contingentit ſhall be void for five years ; theſe conditions are not good: And yet 
if a Feoffment be made of two acres, provided that upon ſach n contingent 
the eſtate ſhall be void ast6 one acre onely ; this is a 60d condition Co. . 17. 24 
Ed. 3. 29. Co.1. 86. Perk; ſet. 718. Co: 4. 121. Dier 6. | 
A condition that a ſttanger, or the Heir of the Feoffor ſhall doe an act is good, 
bs if a Feoffment be made to J. & on condition that J. D. ſhall pay to the Feoffor, 
Ten pound at Eaſter next; or if a Feoſſment be made 6n condition thit if the Heir 
; 6fthe Feoffor pay Twenty ſhillings to theFeoffee, that rhe Feoffor and his Heirs 
ſhall recriter. But a condien to gives a reeutry is void fo fur forth. And 
therefore if un eſtate be tialle condition, that upon ſuch u contingent a 


ſtranger ſhall enter, or the fate ſhall eriſe, and another ffiſll have it; hom ſoever this 
tiay be ſo dretyg, ad it may he a good condition to give hun bis Heirs, &c. that 
doth make rhe eſtate iii entry, yet it cammot be good 

Nravge! be made on condition thie 


to the ſitanger.. 80 


If 
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Cn P;FO. 4 onſangrinity, Os. 


Ir l infeoffe / S of land on condition that if I D give 30 him ten pound, or goe 


to Rome before ſach a day &c. that #deothe feoffec hall pay to ine ten pound 
&c. this iv/s good condition. Pert. Sofi 2966. 3 

Ia Noffment be made to one and dis heirs., on condition that if the feoffee pay 
tothe feoffor ten pound, hee ſhall have the fee of land; this is not a good con- 


= TIT \ 2711 711 2. 
e ſay further, And if he fail to pay that, the feoffor ſhall reenter , this 


00d.” {fv {mper Litt.207+ „ iu. 369% . 2. 
or T Of Aal be made to a man/and:the beirs ofi his body, and if he die without 
heirs of h body, that then the donor and his heirs ſhall reenter; this is avoid cot 


dition, for wben the iſfues fail, the eſtate is at in end. Co. feh- Lier Sell. 


: | ; 15 = 1. 9 £ ' 
TA man makes a leaſe for years rendring Rent on Condition with a Covenant 
chat the le ſſee ſhall repair'the houſe with othet C ovenants. And after he deviſeth the 
fame land to the leſſee for more years rendring the like Rent and unter the life Co- 
venants as in the firſt leaſe the Remainder in fee to another ; in this caſe there is no 
Condition made by the deviſe. to give Entre to him in Remainder. Gold:. 74. 


„ 


Conditions that are ſo penned , as they are inſenſible and altogether incertain are ,g 


void. as if one make a leaſe on condition that if the rear be bebinde to reſtrain, 
and if there bee not ſufficient, the ground to enter into the premiſſes this condition 
is void for inſenſibility, and che eſtate is abſolute. E fic de ſimilibus. Muddy & 
Garters caſe. Adjudge paſche 14. Nac. . R. Ce. 6. 41. | 

A condition to enlarge or encreaſe an eſtate may be good, as if a gift be made 
in tail, ot a leaſe be made for life or years, on condition that if ſuch an act be done 
or not done, the leſſee ſhall have the land to him and his beirs, as if one make 4 
leaſe for life to one, and if the leſſor die without beit of his body, then be deth 

nt the land to the leſſee and his heirs for ever. Or if land be granted to a man 
or 5 years, on condition that if the grantee pay to the gtantor within the two firſt 

rs ten pound, then that he ſhall have the fee-fimple ; otherwiſe that be ſhall 
— the land but for five years, and livery of ſeiſin be made according to the deed; 
this is a good condition , and by this upon the performance of the condition the 
fee-fimple will paſſe. Co. 8.75. Plow. 477. 481. Litt. Seft.350. Perk, Set. 
710. Plow. 135.10, A. pl 15. Perk. Seft. 745.707. Plow 25. Lit. Sect. 
70.3 50. Pla. 272.482,48 3.4. H.7-4. See more in the Lord Staffords (aſe, Co. 8. 
* if one grant land for five years rendring tent, and that if the leſſee will hold it 
over to him and his heirs, that he ſhall pay twenty pound rent; this is a good con- 
dition, and if he pay the rent, be ſhall have the feeſimple. So if a man inake a leaſe 
for years, and ar the ſame time for the ſurety of the terme to the leſſee makes a fe- 
offment to him upon condition that if he be diſturbed in his term, hee hall have 
the feeſimple of the land, and deliver both theſe deeds at one time, and give livery 
of ſeiſin accordingly ; this is a good condition. So if a leaſe for life be made upon 
condition, that if the leſſor or bis heirs pay to B or his heits, ten pound at a certain 
day, that then the leſſor may reenter, and if he doe not pay it at that time, and 
the leſſce pay to the leſſor or his heirs ten pound at a certain day, after the for- 
mer day, that then the leſſee ſhall have the land to him and bis heirs for ever; this 
is a good condition. But in all caſes where theſe kind of conditions ate good to 
make the increaſed eſtate good, tete muſt be theſe things in the caſe. 
1. There muſt be a precedent particular eſtate as an eſtate in tail for life, or years, 
for a foundation to ereR the ſubſequent eſtate upon, and that firſt eſtate alſo muſt be 
certainand irrevocable, not upon contingency, or with power of revocation. 

2. The privity muſt remain untill che time of the performance of the condition, 
for if the donee or leſſee doe grant away the firſt eſtate, the condition cannot after- 
wards be performed to effect and produce the encreaſing eſtate. 

3. The ſubſequent eſtate muſt veſt co inſtanti, when the contingency upon which 


the condition dependeth, ſhall happen or never. 
| Pp "lh | 4.The 


To enlarge an 
cAare, 
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Covenant. 


To abridg an 
eſtate," - 


2. For the 
matter and 
ſubſtauceof ir. 


Prerogative- 


Teſtameat . 
Uſe. 


Repugnant 
conditions. 


To reſtrain 
Alienation. 


Prerogati ve. 


Cenſangamity, Cc. Geo. 
4. The fieſt and ſecond eſtmte muſt take eſſect by one ind che ſame derd, or elſe 
by two deeds dellveredl at de fame time, for que incintinenss finnt meſſe widenrny, 
5. The condition upon which increaſe is, muſt. he pofſibleand lawfull, tos upon ag 
impoſſible conditivn it eat gadupon:imwniawfall condition it ſhall not increaſe. 
Brown. 1 124. 128049. 230. G b 1 Jö 
ar one whe Leaſe for life, provided that if the Leſſee die within lixty years, 
that bis execurers ſhall havexbe Land for io wany of che ft years us lf he to 
come at the time of his death ; this is no good condition to make the. eſtate 40 in. 
veeaſe, but it nity be x Covenarit. And if & tes fc for years be made, on condition 
that if che Leſſ⸗t ſell the te eon of the fame land, cheteflee hill have the Fee 
of it ; cha is no good condition to increwt ie eſtate. And! a poſſibility cannat do- 
creaſe upon a poſſipility, as aLeaſe for years to aLeaſe for liſe by one cor tingent and 
the Leaſe for life-ro a Fee-ſimdle by another. And. if a Leaſt be made to a man and a 
woman for their lives, on condition that which of them two ſhall fu ny that one 
ſhall have the Fee & they intermary ; in din taſe neither of them ſhall. have the Fee 
ſor incertainty. Co. 1. 155; Drier 150. C1054. Co. 8. 75. Co ſuper Li. 218. 
If a man make a Leaſe for life, and add chis: condition, mit if the Tele within 
one year doe not pay twenty ſhillings, that he ſhall have but a Term of two years, 


and he doe not pay the 20 6 by this bis Leaſe for life is gone, nad he bach, dow but 


a Leaſe for two. years. Co. ſuper Lite. 218. 50 Ed z. 22 N 

If a Leaſe be made, on condition that if a ſtranger diſl:ke, x, ot be diſcontented 
with ic, that the:Leaſe ſhailþe void ; this is « good condition. 1 H. S. 13. 0 

If a Leaſe be made, on condition that if the Leſſce be outlawed, the Leaſe ſhall 
be void; it ſeems this is a good condition. Hi. 6 Jac. B. R. Curie - 

' If a Beoffment be made; on condition that if che tcoffoe.commir treaſop; that the 
Feoffor ſh} teenter ;in this ce the condition ia vain; fur i the Feoffor enter, his 
emry is not lawfull, for the King is inticked, and his title ſhall be preferred,” Tria 3 
. 6, por Cnrdan, TIM ＋ 1 
No condition or limitation, be ir by act executed, limitation of « uſe, ot hy devile, 
ot laſt Will. that doth contsin in it matter repugnant, and tending to the utter ſub. 
vet hon of the eſtate, or matter that is againſt Law, or matter that is impoſſible to 
de done is good. And therefore in all ſuch caſes if the condition be ſubſequent, the 
eſtate is abſolute, and the condition void : And if the condid on be to goe before the 
eſtate, the efare and t e condition both axe vdid. Co. 1./83 4. 43. Co. 9.128. 

If a Feoffment or other conveyance be made of Land, or a grant of Rent, &c. ig 
Fee · fimple by deed or will, upon condition that the Feoffee or Grantee ſhall not 
alien to certain perſons, as to I. J. or to J. J. and . S. this is a good condition, 
So if one make a Feoffment in Fee of Land, on condition that the Feoffee ſhall not 
alien it in Mortmain ; this is 4 good condition. So if A be ſeiſed in Fee of black 
acre, and B deth infeoffe of white acre in Fee, on condition that he ſhall nat 
alien black acre; this is a good condition. But if the condition be that the Feoffee 
or Grantee ſhall nor alien the thing granted to any perſoa whatſoever, or that if 
he doe alien to any perſon, that he ſhall pay a fine co the Feoffor ; theſe conditions 
are void inthe caſe of a common perſon as repugnant to the eſtate, But in caſe of 
the King, ſuch conditions are good. And in the cafes of a common perſon allo the 
alienation is good until it be avoided by the Feoffor. And in Paſc. 19. Pac. B. R. i 
wes held by Juſt. Dodridge and Chamberlain, that if a Feoffment be on condition 
that if the Feoffee alien, le ſhall pay 10 | to the Feoffor ; that this is a good con- 
dition: but Ch. Juſt. and Juſt. Haxghrox held the contrary, for then this ſhall be a 
circumvention of the Law. If a gife bad been made to an Abbor, and his ſucceſſors, 
on condition not to alien, this had been a good condition. Co. ſuper Litt. 223. 
Brag ge and Tauners caſe. Dot. & St 124. 

If one make a Feoffment of Land to an infant, on condition be ſhill not alien to 
any petſon; this is a good condition during the minority of che infant, but not after- 
wards, In like manner as if one make a Feoffment to a hathand and wife, on con- 
dition they ſdall notakien ; this condition to ſome intent is good,. i. to reſtrain alie- 
nation by Feoffment or deed, and to ſome intent repugaant and void, i. to reſtrain 

enayien by fine, for that is lawſull. So 


Cup. Conſangumity, Cc. 
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go if a pifebe made in taile, on condition that the Tenaat in tail may alien for the 
fie of bis iſſues ; this is a good condition. And ſo if Land be given in tail, upon 


condition chrat the Tenant in Tail or bis Heirs ſhall not alien in Fee-Gmple, Fee-tail, 


nor ſorche Term of any. others life, but for their own lives ; this condition is 
Co, ſuper Lit. 224. 10H. 7. 11. 13 H. 2. 283. Co: 10. 30. Perk ſeth. 739. 21 
H. 6. * 2.1 : 
"| Bur © Lands be given in tall on condition, char the Tenant in tall, ot his Heirs in 
rail ſhall not fuffer a common Recovery, levy a fine with Proclamations according 
to the Steves of 4 H: F. and 32 H. 8. to bar the iſſues, or on condition that he 
thall not make Copybold eſtates of _ — Land, according to the cuſtome 
of the plate; or make Leaſes according to the Statute of 32 H.8. ca. 28. theſe con- 
ditions are betd to be repugnant, and for that cauſe void. And yet ſee, for the laſt of 
theſe caſes the opinion in Co. ſuper Lirt. 223. to be contrary, and that a con- 
ditibn to reſtrain the making of ſuch leaſes is ; for this is not incident 
to the eftate, but given to him collaterally by the Stature, and Qu3liber poteſt rewnn- 
cue ji pos fe introdutte. But rota curis in Mary Pertingrons caſe is againſt him. 
If a ma make a pift ini tail to . the remainder to him and bis Heirs, on condition 
that be ſhall not alien; this condition as to the eſtate tail is good, and void as to 
the other: And therefore if an alienation be, he ſhall defeat it only as 
to the eftare tail. And F a man make a gift in Tail on condition that the Donee 
or his Heirs ſhall not alien ; this is a good condition to ſome intents, and void to 
other; and therefore if he make 8 Beoffment in Fee, or any other eſtate by which the 
reverſion is diſcontinaed tortionlly, the Donor ſhall enter; otherwiſe if he ſuffer a 
common recovery. And a gift in tail, on condition that the Tenant in tail ſhall not 
make a Leaſelfot his own life, is not a good condition, by Co. 6. 43: agaiaſt Co. ſu per 
Lim. 223. If one ſeiſtil in Fee of Land, and make a Leaſe of it for years or life, on 
condition that the Leſſee hall not alien the Land leaſed, or any part thereof during 
the Term, or on condition that he ſhall not alienir, or any part. of it, during the 
Term without licence of the Leſſor ; theſe are conditions. So if one be ſeiſed in 
Fee of a Manor, and he make 2 Leaſe of years of it to 7{S. on condition that he ſhall 
not make voluntary eſtates by copy; this is a good condition, But in a Feoffment in 
Fee ſuch a condition is repugnant and void. And if one be poſſeſſed of a Leaſe for 
s, or of a houſe, or of any other chattel reall or perſonall, and be give or ſell all 
is intereſt therein, upon condition that the Donee or Vendee ſhall not alien the 
fame ; this condition is void for repugnancy, and the gift or ſale is abſolute. Dier- 
48. Co. 6. 4;. Co. ſuper Litt. Idem Dier. 427. Co. 6. 43. Co. 6. 43. 4. $4. ſuper 
Litt. 223. 

If one make a Feoffment of Land in Fee, on condition that the Feoffor ſhall retain 
the Land for twenty years without interruptien ; it ſeems this is a good condition 
and not repugnant, (v. 2. 72. Dier 38. 

If I grant Land to another for life, if it ſhall pleaſe me ſo long to ſuffer him; it 
ſeems this condition is repugnant and void. Dier. 94. 

If a Feoffmenr be made of Land in Fee, on condition that the Feoffee ſhall not 
enjoy the Land, or ſhall not take the profits of the Land, or on condition that the 
Heir of the Feoffee ſhall not inderie the Land, or condition that the Feoffee ſhall 
not doe waſt, or condition that his wife ſhall not be endowed; in all theſe and che 
like caſes the condition is void as repugnant to the eſtate. Co. 10. 39. /wper Lice. 
2c6. Plow. 77. 133.21 H. 7. 8. 8 H. 7. 10. Perk. Set. 73 1. 

If a gift in tail be made, on condition that the Donee or his iſſues ſhall not take 
the profirs of the Land, or on condition that if the Donee die, bis eſtate ſhall 
unto another, or on condition that their Wives ſhall not be endowed, or on condi 
tion that they ſhall not do watt, or on condition that warranty and aſſets or a 
collaterall warranty ſhall not bar the iſſues in tail; all theſe conditions are repug- 
nant and void. Co, 6. 41. 184. ſwper Litt. 224. 

If Lands be given or granted to two and their Heirs,on condition that the ſurvivor 
ſhall have the whole notwithſtanding particion , or on condition that the ſurvivor 
ſhall not have the whole albeit there be no ſeverance; theſe conditions are tepugnant 
«nd void, Co. 1.8. | Pp 2 if 


_” 


Conſanguinity, &c. 


It one make 4 Leaſe for life, on condition cht the Leſſee: ſhall not doe'featy, 
this condition is not good Furt. fol; 1480 N J TTETT: is 2% 
If Lands de given to one and the Heirs males of his body, provided that if be die 


without Heirs, Females of bis body, that the Donor ſhall reenter; this condition is 
(1 


 v 
* 


repugnant and void, Co. Juper Bitt. 264. ö ; NA wn) + 

If one have Land in poſſeſſion, or reverſion, and he grant a Rent out of it; on 
condition chat the grant ſhall not charge the perſon of the Grantor ; thif is a po0d 
condition, and uot repugnant, But if a mANrant a bare Annuity, ot gcam a Rem 


- charge, out of another mans Land wieh ſurh conditiou, dri if one · grant in Rent 


charge, on condition that the C rantee ſhall not diſtraia nor charge abe perſon of 
the Grantor, or if one grant a Rent out of Land, on conditib n. that the Laqd ſhall 
not be charged: with ie4 all theſe conditions are repyggant and veil. So if two 
granta Rent chatge out oi Landi provided vat ir ſhall not iextend to one of them; 
this conditio ĩs repugnant and void. Co. ſuyir Lith 146.10 H. 7. 8. H. 6. 41. 3. 
H. 7. 7. 7-H. 6. 44. Perk, ſect. 732. f Ki id o N 4 ny £243 

If a man ſeiſed in Fee of Land make a-Leaſefor years! rendring Rent; and after 
the Leſſee makes a Leaſe to the Leſſor of other Land, om condition that he ſhall nut 
diſtrain for his Rent in the former Leaſe:made to this Leſſee ; this a a good 
condition, and not repugnant, Perk. feb: 33. u i ee 2th 

If one make a Feoffmeut in Fee, or. Leaſe fot life, wich warranty, on condition 
that the Feoffee or Leſſee ſh ill not vouch to marrant, not recover in value, or if the 
leaſe be made without impeachment of waſt, un xondition that if the Leſſerdoę waſt 
the Leſſor ſhall reenter ; cheſe. are good conditions and not repugnam. Peri. ſedl. 
734. Dier 47. a ; ' 0.3 <1: $hnf, 523093 0057901 


Conditions a» JN + All Conditions annexed to eſtates heing ompulſory to compell i man to doe 


gaiatt Law. 


Conditions 


impotltic, 


any thing that is in ics nature good or indifferent, or being teſtrictive, to reſtrain ar 
[ forbid the doing of asy thing which in its nature is waladl def, as to kill aman,.or 
the like, or malam probibitum, being a thing ſorbidden hy any Statute, or the like; 
all ſuch conditions are good, and may ſtand with the eſtates; But if the matter of 
the condition tend to provokt or further the. doing of ſume unlawfull act or to te- 
_ or forbid a man the doing of his duty; the condition for the moſt [part is 
void. a 13 9 3 4. > © NN 5&1 

And therefore if Lands be given or granted to a man, upon condition, that he ſhall 
kill a man, or upon cond tion that he ſhall burn his neighbours houſe, or upon cot. 
dition that he ſhall forſwear himſelf, or upon condition thatche ſhall ſave and keep 

harmleſs the Grancor whatfoever he ſhall doe, ot that if he doe not thefe things, the 

grant ſhall be void; this condition is void, Or if Lands be given or granted to an 

Officer, upon condition that he ſhall not daly execute his Office; this condition 

is againſt Law, and void: Et fic de ſimilibhut. So if a gift be made in tail, upon con- 

dition that the Donee ſhall diſcontinue, or one give or grant Land on condition that 

the Grantee ſn il be a foreſtaller againſt the Statutes ; theſe and ſuch like conditi- 

ons are void. And hereupon it is, that conditions annexed to Land, that the profits 

thereof ſhall be employed to ſuperſtitious uſes are void. And hence alſo it is that 

ſuch conditions as are againſt the Liberty of Law, as that a min ſhill not -marry ot 
the hke, 'arevoid. And hence aſſo ſuch as are againſt the publique good. And thete- 

- forejt ſeems if one grant his Land to J. Son condition that he { being a husband- 
mar) ſhall not ſow his errable Land this condition is void; And in all theſe caſes if 
the condition be ſubſequent to the eſtate, the condition only is void, and the eſtate 
good and abſolute; if the condition be precedent, the condition and eſtate both are 
void, for an eſtate can neither commence nor encreaſe upon an unlawfull condition. 

ſee Brownl: 2 part 138-139. Co. ſuper Litt. 223.224 207. Perk, Left. 722.723 
Perk. ſeſt. 927. (0 1. 24. 6. 43. Dier. 343. Co. ſuper Litt. 206. Co. 11. 33. 7 E. 
3. 69. Perk, ſet. 772, 725: 

All conditions annexed to eſtates that contain in them matter at the time o 
making of them impoſſible to be done ate void. C 6-41. ſuper Litt, 207. 219. 
206. Dien 272. 262. Plow. 1j 2. Perk. ſe. 935. 7:9. Plow. 272. 286. Ce 1. 84 

ſuper Litt. 207, X . 1. 
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And thete fer ei if g ne give or nt land an condition that a man ſhall go to 
Rome in thtet deys, ot condition that a man ſhal infeoffe a cot oration, when there 
ix none uch,.e if one give {and} in tale, go condition that che efate (hull ceaſe, as 
if the tenant in tail bee dead, or i one grant lands, on condition that a man-ſhall in- 
genffe his wile Alf cheſe and ſuch like conditions are void. And in theſe caſes allo, 
if the oondtion be ſub ſequent, che condition is void onely, and the eſtate is Abſo- 
hate ;-a6d if the sondition bee, precedent; the condition and the eſtate both are 
void for ao eſtate can neither, commence; nor increaſe upon au impoſſible con- 
ion... Andif the ching to he done by the condition be poſlible at the time of 
the making df che condition „Hand doe altetwards by the act of God become 
icpoſible z; the condition 35 become void, and the eſtate abſolute, as if a 
feoſfment be made, on condition that the feoffee ſhall before Eaſter following 
eofcoffe the ſpaffot, and the froffce die befote che day, or on condition that the 
feaff:e ſhall appear in ſuch a Court before or ac Exfter, and be die before the time; 
in theſe caſey the condition is gone, and the eſtate is abſolute. 72 
Aod the ſame Law is for the moſt part of Limitations, if they bee repugnant, im- I inntion. 
pollible, or againſt Law; as is before ſhewed to be of Condigions. See more in the 
next diviſieo fullo wing Co. 4 T. 1. 84.0% 3 
.3..Itis 4 genecslh rule, That ſuch conditions annexed to eſtates as goe in defeaſance, , con- 
and tend to the deſtruction of the eſt to bring odious to che Law, are taken ſtrictiy, dition in d-ed 
and ſball not bee extended beyand theiggwordss, unlefle it be in ſome ſpeciall caſes. or a limitaticn 
Abd therefore if n leaſe be: made, : on condition that. if ſuch a thing bee not ſhall be taken 


gone, the Jedlgr Lwichontzany words of heirsg- executors &c.] ſhall.reencer 4 gun 


and avoid itz; in this caſe regul:rly dhe heir, Euch, Kc, hall not take advan- muſt & ought 
tage of this! condition. So if zone make a years of a houſe, on eobdition to be perform- 
that if the leſſor ſhall be minded to dwell in the houſe, and ſhall give notice to ed. 

the leſſee , that bee ſhyll, depart ; in this caſe if the; leſſor die, bis heire, = reſpect 
executor., &c,;fhall,nor, have the like advantage and power as the leſſor bim. TP: 
ſelf, for the conditjon ſhall not be extended co tbem. And bence it is, that if a 
leaſe for years be made, on conditioa th u ithe leſſee: ſhall not alien without the 
licence of the leſſor ; in this caſe the xeſtraing ſhall continue only during the lives of 
the leſſor asd the leſſee, and no longer. And yet this role bath an exception , for 
if a min mortgage his lang to V. upen, condition that if the mortgagor and J. F. 
pay 208. ſuch a Gay to the mortgagee,, that then he ſhal reenter, and the 
mortgagor die before the day; inthis caſe J. S, may pay the money and perform 
the condition. But other wiſe it is whiles the moxtgagot doth live, for in that time To pry mony. 
1. S. alone without him may not tender it, and if he do, this tender is no per- 
formance of che condition. And in cafe where a condition doth tend to create an 
eſtate, there it ſhall have the moſt favourable expoſition that may be, and therefore 
in that caſe albeit the words he not ſatisfied, yet if the intent be ſatisfied , it ſufficerh; 
And therefore if one make a feoffmentin fee, on condition that the feoffee ſhall * 
make an eftare back again in tail to the feoffor and his wife before ſuch a day, and 

before that day the feoffor die; in thiscaſe the condition ſhall be performed as neer to 

the intent as may bez& therefore if the condition be, that be ſhall make the eſtate to 

them two Habendum to them and the heirs of their two bodies engendred, the re- 

mainder to the right heirs af the feoffor, the eſtate ſhall be made to the wife for 

life without impeachment of waſt, the remainder to the beirs of the body ofthe 

husband begotten on the wife. And if A, enfeoffe B. on condition that B. ſhall 

make an eſtate in frankmaciage to C. with ſuch a one the daughter of the feoffor; 

in this caſe albeit an eſtate in frankmariage may not be made, yet an eſtate ſhall be 

made to them fot their lives. Et ſic de ſimilibus. Conditio beneficialis que ſtatim con- 

ſtruit benigne ſecundum verborum intentionem eſt interpretanda, o liaſa autem qus 

ſtatum deſtruit ſtricte ſecundum verborum proprietatem eſt acc ipienda. Brownl.1; 

gart. 13 5. Co. 8 90 ſuper Lit: 219.27. H. 8. 14. Dier. 66. C oſuper Litt. 219 Litt, 

Seft 35 2 C e Litt 219. Co. 8 60; 2.1n teſped 

In all caſes where a time is ſet for the doing or perfarmance of the matter con- time. 

tained inthe condition, be it to pay mony, make an eftate, ot the l.ke , it muſt be 

done at the time agreed upon;and ſet dowa in the condition. An! 


Not to alien. 


To make an & 
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And in caſes where it is to be done before a time certain, it muſt be done before 
that time, or elſe the condition is broken, (oſwper Lit. 109. 208219. Cu. 2. 79. . 
31. Liu. 3331 Pl. 30. Perk. Self. 155. 779.794.785.793, 789.88. 58. Ed. 3. 11. 
Dier 311. 5 „EK: „ 609 22211834 | 
6 in all caſes where no time is ſet for the doing of the thing -comeined in the 
condition, be it co pay money, make an eſfate, or the like, if the act to be done, 
bee to be done to the party that doth make the eſtate ; or be to be done to him and 
a ſtranger, and be ſuch a thing as is for the benefit of him that doth make the eſtace, 
and for his benefix only, there regularly che — that is to doe ihe thing 
ſhall have time to doe it during his life, e de party, feoffor, &c. that 
doth make the firſt eſtate, hereunto the condition is annexed}, doth haſten the 
doing thereof by requeſt: for if he requeſt the doing thereof and ſet no rime, it 
maſt be done within a convenient time aſter that requeſt;and if derequeft and 
2 time convenient when be doth deſire to have it done, it maſt be done at that tima 
To pay mony. and in theſe caſes the condition cannot be broken without a requeſt, ſo long as he 
reſlament. to whom the eſtate upon condition is made be living. Aail chereſore 
in this caſe ir is not like to a condition made by a Wil, for if one deviſe his fand «© 
15, ſo as be pay the twenty pound to I D, the Teſtator deth owe him, and ne 
time is ſet for the payment thereof} in thin caſe he muſt pay it av ſoon as it is de- 
manded, or he doth forfeit the land, and the heir may enter. But if the thing to 
be done, be to be done to a ſtranger, and be for the ptoſie and benefir of a 
only: a if a feoff nent be made do condition that the feoffee ſhall mary the 
To mar) £3: daughter of the feoffor,, or on conditiow that the feoffee ſhall inſeoffe 3 
intens and no time is ſer for the doing heres 7, iti theſe caſes the feoffee ſhall not have time 
during his life to doe it, but be muſt do it in a reaſonable time, and that without 
any _— at all, or elſe he deth break'the” condition: Abd in ſome ſpeciall caſes 
Togranten when t — — Wh the party ſhall not have 
Adv-wion OT time to doe it duting his life, as if one grant to 15, on condition that he ſhall 
— grant an Advowſon to the grantor for bis life, or on condition that be ſhall grant 
a rent charge to the grantor during bis life, to be paid at Michaelmas and our Lady 
day ; intheſe caſes the grant of the Advowſon muſt be before the Advowſon fall, 
and the grant of the rent muſt be before either of the diies of payment come, and 
that without requeſt, elſe the condition is broken. And if the condition be that if / 
S, do ſuch an act, that then the feoffee ſhall pay ten pound to the feoffor , elſe that 
To pay mony: the feoffor ſhall reenter,and no time is ſet when the feoffee muſt pay this ten pound; 
in this caſe it ſeems the payment muſt be as ſoon as the ſame act is done, and that 
without any requeſt at all. And in caſe where the feoffee &c. or a ſtranget be to 
doe an act, and be alone is to doe it, and ir doth nothing concern the feoffor &c. 
a5 to goe to Rome, or the like, there the feoffee &c. or ſtranger ſhall have time 
To mak a leat. during bis life to doe the thing, and it cannot be haſtned by requeſt. Perk. Set. 9. 78. 
Co. ſuper Litt. 209. | 
If lands be granted, on condition that the grantee ſhajl make a leaſe for life of 
other lands to the grancor, the remainder to a ſtranger: in this caſe the feoffee ſhall 
have all the time of his life to doe it, if hee be not haſtned by requeſt. But if the 
condition be to make a gift in taile to a ſtranger,” the remainder to the feoffor; in 
this caſe it muſt be done in time convenient without requeſt. Co. ſuper. Lit. 2 20.222. 
If the King licence his tenant to infeoffe A. and B, ſo as they give the land again 
to the feoffor, and the heirs males of his body. and he make a feoffment accordingly; 
mo © this caſe it muſt bee reconveyed before the death of the feoffor , or elſe the con. 
meme. dition is broken. 
If A. infeaffe B. of black acre, on condition that if C. infeoffe B. of white acre 
A. ſhall reenter; in this cafe C. ſhall have time to do this during bis life, if B. doe not 
To get the haſten it by requeſt. Co. ſuper Lit. ac 8. 
good will of If a leſſee grant his eſtate to a ſtranger, on condition that the grantee doe get 
G * the good will of the leſſor, and no time is ſet when he ſhall ger his good will; it 
ſeems in this caſe he ſhall bave time to get his good will during the tetme, and that 
although he deny it at the firft , yet if he grant it afterwards, chat this is ſufficient. 
Perk. Sett.795. When 
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V ben tue is fer in certain for the payment of mom, or the doing of any other 

thing [yintither aD nor patient art bound to attend any other time. And 

if the hin de do be done qu 4 day certaine , but no houre of the day u fer down 

whercinthe ſame ſhall be dont; in this cafe they moſt attend ſach a diſtance of time 

before the Sun ſet, as may be convenient to dot that work in And if che condition 

de to pay matey at a place vuttain, at any time during life; in this cafe the money 

may not be tendred at um dime in che place, in the abfence of bim that ſhould 

receive it bet be chat is to pay it muſt give notice to the other party before · band hat 

time he will tender it, that the other may be ready to receive it. Or if at any time 

the parties hap/ts meet at the place, a pant or tender then at that place is ſuffi» Obligation. 

dient. And iche ſume law is for the moſt part in conditions of obligations. Lit. Se, 

242. Ce. fp Lits. 213. | 3-In teſpe ct of 

In caſes where a place is fer down for the doing of the thing contained in the con · Place. 

dition, there it muſt atways h done at that place, unleſſe by ſome agreement made 

between the parties, after war ds another place be appointed, otherwiſe the condition 

is not performed, and the parties are not bound to attend in any other place. But 

in caſes where there is no place ſet down for the doing of the thing contained in the 

condition; if the thing to be done be a corpotall ſervice , as to pay money, or any 

ſuch like thing , the pacty'that is to de it muſt at his perill ſeek ont the perſon to 

whom it it 26 de done, if he de intra reguum Anglia: but if he be not within the 

kingdome , he is not bound to ſecł him , and yet che condition iv not broken, And 

if ehe thing to be done be ether locall, i ſuch a thing as muſt be done in or at a place 

certain, as the making of à feoſſment of land, payment of rent, or the hike; in this 

caſe the thing maſt be done mM chat very place, and a tender of doing it in that place 

is a ſufficient: tmance of che condition; as for example, if a feoffmcar be made 

on condition that the feoffee ſhall pay te the feoffor twenty pound on Eaſtet day at 

Dale; and the feoffee tender the twenty pound the fame day at Sale: And albeit che 

feoffor de at Sale, and he render the cweney pound to bis perſon there the ſame | 

dey , yet tha is no performance of che condition. And if a froffment be made ia To infeoffe, 

mortgage, on cdndition for the payment of money at a day, and no place is fer fot 

the payment thertof in thin cafe the mortgagor muſt ſeek te morrgagee and tender 

| to bis perfor! # bis perill and tender of the money upon t he land mo tpaged, is 

not a ſufficient performance of the condition, And if a feoffment be made, on con- 

dition that the ſeoffee ſhillinfeoffe the feoffor of white cre in Dałe; in this caſe 

the feoffment, ot the tender of it mnt be in Dale, and cannot be elſewhere, and a 

tender of it there is ſufficient to perf. rm the condition, So if the condition be, that 

the feoffce ſhall in Eafter Terme next acknowledge ſatisfaction upon 2 Judgement 

inthe Kiogs Bench ; this muſt be done there, and cannot be done eiſewbere, Soifs gehe. 

feoffment in fee bee made of whire acre, rendring rent to the feoffor and his heirs, — 

os condition ther if the rent be not paid, the feoffment to be void, and no place is 

ſet for the payment oſ it; in this caſe the feoffee is not bound to tender his rent any 

where for the ſaving of the condition, but upon the land, and a tender rhere is fuf- 

ſeient. Andif a man make a feoſſment in fee, without any reſervition of rent pre- 

cedent in the deed, on condition that the feoffer and bis heirs ſhall render a yearly 

rent of twerey ſhi ling 52-year to the feoffor and his heirs, and if they fail, rac the 

ſeoffor ſhalt reertrer ; in this cals alſo ir ſeems the payment or render muſt he upon 

the land, Bur if the condition be, that he ſhall render twenty ſhillin;s a year to a 

ranger, and his heirs ; this is no rene, nor in the nature of tem, and thereſote 

in this cafe the ſeoffee muſt tender it to the perſon of the ftxamper where he can find 

him at the day, or elſe hee doth break the condition, and render upon the ground 

is not ſufficient. But in theſe caſes if the vature of the thing to be done be ſuch as 

will not admit of fach a ertiage from place to place to feek our the perſon of the fe- 

offor &c. there albeit the thing to be done be corpordll or tranſient, and not a lo- 

tall thing, yet he that is to 400 it ſhall nor be bound to ſeeꝭ ont the-perfors of the 

other; as for example. If an eſtate be made, on condition that the grantee ſhall To deliver 

defiver twenty quarters of when , or twenty load of wood to the grantor at ſuch a wood or corn: 

time, and fs place is fer for the doing thereof; in this caſe the gruntee is 
. not 
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To pay moner 


To pay money 
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Obligation. 
A Caveat. 


4 In reſpect of 
other matters 
To pay mony. 


To make an 


eſtate. 


To deliver 
houſhold: 
ſtuffe, or pay 
money. 


To clenſe 
dirches. 

To dwell in 
the houſe, 


Togive goods. 


not bound to cary the ſame about to ſeek the Feoffor or Grantor, as-he is 
bound to cary money; but before the day, the Grantee is to know of -the 
Grantor where he will appoint to receive it, and there it muſt be tendred, 
And the like Law, is for the moſt partin conditions of obligations Co ſuper Liee, 
210. 211, 213. Lite. ſect. 343+ 345. Bro. ¶ ondition 60, * 25.39 uu 21 | 

It is beſt therefore in all theſe caſes, and herein be that is to be the agent is to take 

care to have certainty of time and place ſer down in the condition for the doi 
of the thing that is to be done, and the more certain it is, the better it is fog 
him. 
If a Leaſe be made, on condition that the Leſſce ſhall pay to the Leſſor all ſyuchſums 
of money as the Leſſor ſhall lay out in ſuch a buſineſs; in this caſe the Leſſor muſt 
firſt tender to the Leſſee a note of the charges before che Leſſee is bound to pay, and 
untill this be done the condition cannot be broken. And after a note is given alſo, 
he ſhall have ſome reaſonable time to provide the money. And if he tender him a 
note of more then in truth he dctb lay out, the Leſſee if he know it. may pay ſo 
much as is la: d out, and he may refuſe to pay any more. Per Juſt. Bridgemas. 

If Lands be granted, upon condition that A ſhall make an eſtate. of Lands. at the 
charges of B; in this caſe 4 muſt doe the firſt act. viz. -notifie to B what aſſurance 
be will make before Bis bound to tender the charges. Co, 5. 22. 

If a Feoffment be made, on condition that the Feoffee ſhall give ſo much houſhold 
ſtuffe to the Feoffor, or ſo much mony for it:as it ſhall be xated at by two indifferent 
perſons to this end to be choſen ; it ſeems in this caſe the election of the two men 
muſt be by the Feoffee : but if the words be by two : perſons to be indifferently 
choſen, then the election ſhall be by both parties, for in the firſt caſe the word In- 
different doth goe to the praiſing, not to the perſons, Paſche 17. Pac. B. R. 

If a Feoffment be made of a ground, on condition that the Feoffet ſhall take the 
ditches, in this caſe if the Feoffee doe it once, it is « ſufficient performance of the 
condition, And yet. if a man grant a houſe for life, on condition that the Leſſee 


\ ſhall dwell and be reſident in the houſe during the ſaid Terme; in this caſe it is not 


ſufficient that he dwell in it once during the Texme, but muſt doe ſo all the Terme, 
or elſe the condition is broken. 27 H: 8, 1.P low. Colthirſts caſe. 21. 

If an Annuity be granted of Ten marks per Annum to a man, on condition, ot 
till he be promoted to a benefice by the Grantor, and it is not ſaid. of what value 
the benefice ſtrall be, in this caſe it ſhall be taken for. a benefice of as great value, 
and of as good an eſtate as the Annuity is, otherwiſe the Grantce may refuſe it, and 
yet his Annuity ſhall continue, Perk. ſe. 804. 

If a Feoffinent be made on condition that the Feoffee ſhall give all his goods 


qe, fuerint, or give all his Pikes in his pond þ que fervint ; in this caſe the wo 


Nor to diſturb 
the Leſſor in 
taking the 
wood, 


To pay Rent, 


ſhall be taken in the preſent tenſe, for the goods and Pikes that are at the time of 
the grant. But if a Feoffment be on condition that che Feoffee ſhall give all his 
goods in London i que fxerint, that did belong to J. S. in this caſe the words ſhall 
be taken in the preterperfect tenſe. Perk, Set 742. 

If one make a Leaſe of the Manor of Dale(wherein is a wood called Dale wood) 
excepting all che woods and underwoods growing in Dale wood and all the great 
trees growing elſewhere, and this is upon condition that if the Leſſee ſhall diſturbe 
the Leſſor to cut and ſell the wood and underwood excepted the Leaſe to be void; 
in this caſe it ſeems the condition ſhall extend only to the wood and underwood in 
Dale wood, and not to the trees elſewhere , but if the words of the condition be 
D ſhall diſturde, 8c. to cut &c. the wood and underwood on the premiſſes ] contra 
Haward & Fulchers caſe. Hil. 3. Car. B. R. 

If one grant Land rendring Rent at the Feaſts of S. Michael and our Lady or 
within a Moneth after, on condition that if it be behind after the Feaſts and 
daies limited by the ſpace of eight weeks that the Leaſe ſhall be void; in this caſe 
the eight weeks ſhall be accounted from the Moneth which is the twenty eight 
day after thewFeaſt. Dier 142. 

: If the condition be made in the Copulative and conſiſt of divers parts, every part 


muſt be obſerved, or the condition will not be performed. But when it Fo 
made 
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made in the disjunctive, if any part of it be obſerved it is a ſufficient performance 
of the condition. And therefore if a feoffement be made, on condition to reinſeoffe 
and pay twenty pound, and the feoffee do reinfeoffe but not pay the twenty pound; 
in this caſe the condition is broken. But if the condition be to reinfeoffe or pay 
twenty pound and the feoffee doe one of them; it is a good performance 
of the condition. And when it is made in the copulative and dis junctive both, 
it ſhall be taken in the dis junctivxe only, as if a leaſe be made to A. and 
B. his wife, on condition that the ſaid A. and B. or any child between 
them ſhall ſo long live; this ſhall be taken in this ſenſe, if the husband 
wife or child ſhall ſo long live, ſo that the leaſe ſhill not be determined by 
the death of the husband or wife alone, If there be two proviſoes in two 'ſe+ 
verall indentures of conveyance of ſeverall Manors to A. and B. that if the 
feoffor pay or tender twenty ſhillings to A. and B. or the heirs of A. that 
the Conveyance ſhall be void, and A. die; in this caſe tender to B. is not 
ſufficient, and it muſt be made to the heir of A. and it muſt be twenty 
ſhillings for every proviſo : but otherwiſe it is of a collaterall act. 12. H. 7. 10. 
If tne words of a condition be thus, that upon ſuch a contingent the party ſhall 
enter and retaine the land untill the thing be done&c. in this caſe and by theſe words 
the eftate is not determined, as it is by theſe words, [chat the eſtate ſhall be void, 
or that the grantor ſhall reenter,or the like.] And in theſe words there is a difference 
alſoto be obſerved: for if the words be, that upon ſuch a contingent the eſtate ſhall 
ceaſe and be void, and it be a leaſe for years to which the condition is annexed, the 
eſtate is ie facto void without entry cr claime, and can never be affirmed after- 
wards; but if the words of the cloſe of the condition be, that the feoffor, leſſor, 
&c. ſhall reenter , without any other words, albeit it be in a leaſe for years, 
yet the leaſe is not void untill be bath made an actuall reentry. But in both 
caſes if che eſtate to beavoided be an eſtate in fee, or for life, it is only voi. 
dable by the breach of the condition, and muft be made void by entry or 
claimg, and untill this be done the grantor can make no new eſtate of the 
land. But in the fitſt caſe before the party ſhall retaine the land and take the 
profits of it in the nature of a pledge untill the thing be done agreed upon in 
the condition, and then the other party ſhall have the land againe, See more in the 
next queſtions. And in Obligation Numb.7. Covenant Numb;6. Co 3.64ſuper Lit. 9 When and 
203, 204 Dier.6.127:11.H.7.21, | — — ag 
The words of a condition may be performed and not the intent, and the intent tion ſhall be 
may be performed and not the words; and then for the moſt part a condition is ſaid to be per- 
performed when the intent and meaning of it is obſerved. And therefore if a feof» formed; Or not 
ment be made, on condition that the feoffee or his heirs ſhall make an eſtate to , Fea 
the feoffor and his wife in taile before ſuch a day, and before the day the husband — 
die, and then he make an eſtate as neere it as he may, viz. to the wife for life the parties 
without impeachment of waſt and after to the heirs of the body of the husband; themſelves. To 
this is a good performance of the condition. And if the condition be that the gran- make an eſtate. 
tee ſhall make a feoffment of land ; and he make a leaſe of the land firſt, and then 
a releaſe to the leſſee and his heirs ; this is tant amount and # good performance of 
the condition. 'Co-8.9@, Liit. ect 352, Co. 3. 64. 282.2 H. 4. 11. *71 
If a feoffment be made ; on condition that if the feoffor or his heitt pay ten 
pound by a day the feoffment to be void, and the feoffor before the day doth com- 
mit treaſon and is executed and ſo dieth without heire, and after before the day 
the heireis reſtored, and he at the day doth pay the money ; in - this caſe this is a 
good performance notwithſtanding there was once a diſability. So asif heretofore 
one had made a feoffment, on condition to reinfeoffe by a day; and before the day 
the feoffee had entred into Religion, and then had been demrraigned, and at the day 
had made the feoffment; this had been a good performance of the condition. Cb 
ſuper Litt. 22 2. Perk. ſełt. 80 2,83. 5 4 
If a Feoffment be made, upon condition that if the Feoffee ſhill payto tlie Fe- "fs end — 
offor Ten pound ſuch a day, that then he ſhall have the land to him and his heites, ſhall bee paid 
otherwiſe that the Feoffor ſhall re-enter, or if it be made on condition that the upon a condi- 
Qq Feoffee tion. 


To pay money 
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feoffee ſhall pay ten pound to the feoffor ſuch a day; and before the day the feoffee 
ſell the land; in this caſe the ſeller or the buyer either of them may tender the 
money at the day, and this will be a good performance of the condition, for he 
that hach intereſt inthe land onthe one fide , or in the condition as party or privy 
on the other ſide m ay tender and perſorme the condition tofaye the eſtate. Co, 5,6 
& ſuper Lit1.208. 207: {15 | 
If lands be mortgaged, (or which is al one) if a feoffement be mage of lands on 
condition that if the morrgagor or feoffor pey ten pound to the feoffee ſuch a day 
that then the eftate ſhall be void, and before the day the mortgagor or feoffor 
die; in this caſe the heire or executor of the feoffor, the Ordinaty , the Gardign 
in Chivalry or Socage of the heire of the feoffor , or any other by either of their 
commandement precedent, or aſſent ſubſequent may pay this money at the day, 
and t or tender of it by either of chem at the day is a good performance 
ofthe condition. And fo it ſeemes is the law upon a deviſe of land to J. 
Teſtament, S. paying to J. D. twenty pound; if 7. S. die bis heire or executor may pay 
twenty pound, and this is a good performance of the condition. But in theſe caſes 
if a ſtranger of bis owne head without any ſuch commandement or agreement pay 
the ten pound ; this will be ne good performance of the condition. And yet 
perhaps if the party that is to pay it be an Ideot ; the payment or tender by any 
one in his bebalfe ſhall be a good performance of the condition. And if a feoffment 
be made, on condition that if the feaffor pay ten pound to the feoffee that the 
eſtate ſhall be void, and no time is ſer for the payment of this money, and the 
feoffor die before any payment or tender made; in this caſe bis heire cannot ten. 
der it and fo perform the condition, Lir.SeF.534.537.15-H. 7. 2. Cv. ſuper Litt. 
206. Litt. Bro. Sect. 125. Litt. Sect. 3 37. | 
If a feoffment be made, on condition that if the feoffor and 7, F. pay ten 
pound fuch a day, the feoffmeat to be void, and the ſeoffor die before the day and 
1. S. alone pay it; this is a good performance of the condition. (o ſuper Lit 
207. Bro: Condition 109. 
If a feoffment be made, on condition that if the feoffor pay to the feoffee 
or his heirs ten pound fuch a day, and before the day the feoffee doth 
ant the land away to another; in this caſe the money may be paid to the 
coffee himſelf, or if he be dead to his heirs, and this payment is a good per- 
formance of the condition. And if the words of the condition be [ That if he 
to the feoffee, his heirs or aſſignes &c. ] ia this caſe payment to either of chem 
is a good performance of the cordition ; ſo us if in this caſe the feoffee make 
« feoEment over, it is in the election of the firſt feoffor to pay the money 
to the fir ſt or ſecond feoffee, and if the firſt feoffee die, to pay it to his heire ot 
ſecond ſeoſfee: But payment to an executor or adminiſtrator in this caſe is not 4 
good performance. And yet if the words of the condition be, that if he pay 
to the coffee [ without words, heites, executors & c. ] cen pound ſuch a day, is 
this caſe the payment may be made to the executor or adminiſtrator of the feoffee 
after hs death, and ſuch a payment is a ſufficient performance of the con- 
dition: And if the words of the condition be that if the feoffor pay to the feoffee, 
his heirs, executors or adminiſtrators &c. ] in this caſe payment to either of then 
1s a good performance of the condition. But payment to an aſſiguce in this 
caſe & not . And iſ che words be, that if he pay to the feoffee and bis heir 
&c,ia this caſe payment to bis executors or to his aſſignes is not a good performance 
of the condition. So that in all theſe caſes it ſeemes for the perſon to whom pay- 
ment is to be made the words ofthe condition are preciſely to be purſued. Co. ſa- 
per Litt. 210.5. 96. Dier. 18 1. 101. (6.6.69. Litt.Se4-339 
made If a feaffment be made, on condition that if the "feoffor ſhall tender twelve 
money. Hence to the feoffee ſuch, a daythe feoffment to be void, and afterwards the feoffee 
is diſſeiſed of the land, and after the feoffor doth tender the ewelye e to the 
feofftr at the day ; this is a good performance of the condition. PA.. ac. 5. Sir 
Richard Lass caſe. | J if 
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If a feoffment be made to two men, on condition that they ſhall reinfeoffe the To reinfeoffe. 
feoffor, or make a leaſe to him by a day, and before the day one of them die, and 
the ſurvivor doth reinfeoffe, or make the leaſe ; this is a good performance of the 
condition. And ſo alſo it ſeemes the law is if both the feoffees he living, for by his 
owne acceptance it ſeemes be bath diſpenſed with the condition and ſo cannot emer 
forthe breach of it, Dier. 69. 41. E. 3. 25. 

If a feoffment be made on condition that the feofſee ſhall infeoffe the feoffor of 
the Manor of Dale by ſucha time, and before the time appointed the feoffee doth 
grant a rent charge out of the Manor to ſtranger, and then at the time appointed 
makes a feoffment of the Manor according to the condition; in this caſe this is 4 
good performance of the condition. Bat if in this caſe the feoffce before the time 
appointed grant away to a ſtranger twenty acres parcell of the Manor, and then 
doth make a feoffment of the Manor according to the condition; this is no good 

rformance of the condition. And if a feoffment be made on condition that the 
Fodfees or leſſees in truſt of ſuch land ſhall grant an Annuity out of it, and ſome of 
them only doe grant this Anagity ; this is no good performance of the condition. 

Plow. 23. 3 H 7.4.21 H. 6. 101 

If chere be a feoffment made, upon condition that the feoffee ſhall make a leaſe To make a 
of land to the feoffor fac lite, the remainder to 1, S. in fee, and the feoffee make leaſe. 

« leaſe to the feoffor for life, and after by another deed doth grant the reverſion to 
J. S. this is a good performance of the condition. 44 E. 3. 22, 

If a feoffment be made upon condition that the feoffee ſhall purchaſe lands or 
tenements to the value of twenty pound per Auuum, and he purchaſe a rent com- 
mon, or any ſuch like thing to that value; this is a good performance of the con- 
dition. But if in this caſe the feoffee and another purchaſe ſo much land together 
jointly this is no good performance of the condition. So if the feoffee alone purchaſe 
lands te the value of twenty pound per Aunum, and there is a rent iſſuing of it 
which muſt be deducted; this is no good performance. And yet in theſe cates, if 
the ſtranger Jointenant releaſe to the feoffec all his right in the land, or the grantee 
of the rent releaſe ro him the rent before the time of the performing of the condition 
the condition is well performed in both caſes. 7 avtum valet terra quantum vends 


To purchaſe 
lands. 


. 

And if one make a feoffment in fee, on condition that if the feoffee purchaſe p 
land to the value of twenty ſhillings, the feoffment ſhall be void, and after the fe- W 
offee diſſeiſe another man of land to that value: it is ſaid that by this the condition 
u performed, Sed quere. And that if he recover ſo much land in value in an action: 
that this is no performance of the condition. Sed quere. For this ſeemes to me a 
better performance of the condition then the former. Perk. ſect. 807,808. 21 H. 4. 

28. Dier. 18. Perk, ſect. 812. 

If lands be granted, on condition to pay money, and the money is tendred ac, To pay mony: 
cording to the condition, but either no body is ready to receive it, or it is reſuſed: Tender. 
this is a good performance of the condition. And after a man hath once refuſed the 
money ſo tendred to him according to the condition, he hath no remedy in law 
to recover it except it be money lent upon a mortgage. Dier. 18 1. Lit. ect. 3 3 4,335. 

338. Co. ſuper Lit. za; g Termes of the law tit ¶ vine. 

And if the payment be made part of it with counterfeit Coine, and the party ac- 
cept it and put it up, this is a good payment and conſequently a good performance 
of the condition. Co. ſuper Litt. a 1 2. Fitz. Barre 343. 

And if at the day of payment the parties doe account together, and he towhom , 
the money is to be paid being indebted to the other,that debt by zgreemen: is allow- ETA 
ed, and the reſidue is paid and accepted : this is a good performance of the con- 
dition, Co. ſuper Lite. 212. 

So if the party that is to receive it accept and take new ſecurity by bond or ſtatute 
— the money: this is a good performance of the condition, Dier .45z Co. 5. 

96. 

And ſo in moſt caſes, when by a condition a thing is to be done one way; and 

to be done to the party to the condition himſelf and not to a ſtranger , and 
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he doth accept it another way: this is a goed performance of the condition. Velen; 
non fit jniuria. But if the thing to be done be to be to a ſtranger, and one that is no 
party to the condition, and it be done in any other manner, and he accept thereof: 
this is no performance of the condition. And fo alſo if the time of doirg the thing 
be paſt, as if one make a feoffment to me, on condition that if he pay me ten pound 
ſuch a day the feoffment ſhall be void, and he doth not pay me at the day, but doth 
die, and after by agreement between his heire and me be doth pay me the ten pound, 
and I receive and accept it, and thereupon I ſuffer him to enter and hold the land: 
in this caſe the condition is not performed, but I may enter upon bim and out him 
notwithſtanding. Perk, Sect. 392. 

If the mortgagor pay the money according to the condition, and after the mort. 
gagee deliver it to the mortgagor as his own money, the condition is performed, 
and the mortgage diſcharged notwithſtanding. Adjudge Mich 40. & 41. Flix, B. . 
Powel verſus Bartholomew. | 

If a feoffment be made to IS. on condition that if the feoffor pay to the executors 
or adminiſtrators of 7, S ten pound the feoff nent ſhall be void; and J. S, die, and 
the ten pound is paid to the «xecurorsof 7 S. according to the condition, but it is 
covinouſly done, i there is a private agreement that the feoffor ſhall have all, or 
part of his money againe : this payment in this caſe is no good performance of the 
condition, but that payment that muſt be a performance of a condition in this caſe 
to fetch lands out of the hands of an heir muſt᷑ be reall, full and effectuall. Brownl; 


part.64. f 
To get the If a I:afe be made, on condition that the leſſee ſhail ger the good will of I. 5. 
good will and the leſſor doth come to J. S. firſt and aske his good will, and he denie it him, 
off, S, and after when the leſſee doth aske it he doth grant it him ʒ in this caſe the condition 


is performed. So if the condition be, that he ſhall get his good will by ſuch a day, 
and at the firſt being deſired he denieth it, but afterwards and before the day he 
doth grant it. And yet if no day be ſet, and he, deſire his good will and I. S. denieth 
it and afterwards he doth get his good will; it ſeemes this is no performance of the 
condition. 14 H 8.17 | 

If there be two things in the copulative to be done by the condition, both muſt 
be done, otherwiſe the condition will not be performed . Perk, ſect. 246, ſee 
before. 
2. when the 1772 feoffment be made, on condition that if the feoffor and J. S. pay ten pound 
act is to be at Michaelmas the feoffment ſhall be void, and before the day the feoffor die, and 
1 J. S. pay the money; this is a good performarce of the condition. But if the fe- 

ger, to 3 a 
pay Money. offor beliving, contra. Co./uper Lit 219. 
If a ſeoffment be made on condition to make an eſtate to a ſtranger by a day, and 


3. When the 
act is to be hefore the day he die; in this cafe if an eſtate be made as neere the condition as may 


done toa be it is ſufficient, Plow. 13 3. Co. 3 64 


— If a feoffment be made to J. S. on condition that he ſhall infeoffe J. D. and 
an eftate» his heirs; and 7. S. doth render the feoffment to J. D. and he doth refuſe to take 
Tender: it; this is no performance of the condition in this caſe. But if it be to be done to the 


feoffor himſelf, contra. And fo alſo it is, if the condition be to make an eſtate taile, 
or any leſſer eſtate to a ſtranger, and he tender it and the ſtranger refuſe it; this is 
no good performance of the condition. And if a feoffment be made, on condition 
to reinfeoffe the feoffor and his wife in tail the remainder to W. in fee, and he 
tender it to the wife only and not to him in remainder; this is no good performance 
of the condition. Co. ſuper Lite, 209.19 H. 6.67. Perk, ſict. 815, 8 16.2 E. 4.2.19. 


H. 6.67. 
10. What act And the ſame law for the moſt part is in conditions of obligations, See more in 


ſhal be abrea. h Oli ations at Numb. g. 
of 2 Condi. 155 a feoffment be made, on condition that the feoffee ſhall not infeoffe J. 5 


tion in deed of the lend, und the feoffee doth make a feoffment to I. & and 7: D. this is a breach 


And wh 5 1 . 
— of the condition · And ſo allo it is if the feoffee make a feoffment to 7. D. to che in 
deed ſliall be tent that he ſnhall alien to J: & Quando aliquid prohibet ur fieri, directè prohibetur & 
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And yet if the Feoffez in the caſe before alien to J. D. and after he doth 
alien to I & . this is no breach ofthe condition. And if the condition be, that the Nor to alien. 
Feoffce ſhall not inſeoffe J, . and he die, and bis Heir enfeoffe J. S. this is no 
breach of the condition. Co. ſuper Litt. 222. Dier. 45.46. 

If a Leaſe for years be made, on condition that the Leſſce ſhall not aſſigne, or 
alien, the Term, or the Land during bis life without the licence of the Leſſor, 
the Leſſee doth give it by his will without licence; this is a breach of the condition 
and forfeiture of the eſtate. But if he make an executor of his will only, this is no 
breach. And if the condition be that the Leſſee ſhall not alien, and he die, and his 
executor alien, t his is no breach of the condition. And if the condition be that the 
Leſſee ſhall n- c alien, but to bis children, and the Leſſee by will deviſe it to his 
executors; it ſeems this is a breach of the condition. So if he deviſe that A. his ſon 
ſhall have his Term after his wife, & doth make Ahis ſon his executor it ſeemes this is 
a breach of the condition, But if he doe not make A his executor, contra. And in 
caſes of deviſe albeit the executors doe not aſſent yet the condition is broken, as in 
caſe where a teverſion is granted on condition that the Grantee ſhall not alien it, 
and he doth alien it, but no atturnement is to this grant; yet it ſeems this is a breach 
of the condition. And if a Leaſe for years be made, on condition that the Leſſee or 
his aſſi gnes ſhall not alien, and the Leſſee doth make his wife his Executrix, and ſhe 
doth take another husband, and he doth alien it; it ſeems this is a breach of the 
condition and a forfeiture of the eſtate. But if a leaſe be made on condition that 
the Leſſee ſhall not alien without the licence of the Leſſor, and, after the Leſſor 
die, and the Leſſee affigne, or the Leſſee die and bis executors or adminiſtrators 
aſſigne; this is no breach of the condition in either of theſe caſes, So if a Leaſe 
be made, on condition that the Leſſee ſhall not alien the terme during his life, and 
he makes an executor, but doth not deviſe it to him; this is no breach of the 
condition. And if a Leaſe be made, on condition that the Leſſee his executors or 
aſſignes ſhall not alien the Terme to any perſons without the licence of the 
Leſſor but to the wife or one of the children of the Leſſee, ard the Leſſee die, 
and his Executors alien to one of the children of the Leſſee and he alien to a 
ſtranger without licence; this is no breach of the condition. And if one make a 
Leaſe of a houſe and Land, on condition that the Leſſee ſhall not parcell out the 
Land or any part of it from the houſe, and the Leſſee doth grant all his Terme in 
the houſe and part of the Land, and doth keep the reſt, and after doth Leaſe that 
part alſo ; this is a breach of the condition, If a Leaſe be made to J. S. for 
years on condition, that if he (hill deviſe other then for a year, that the Leſſor 
may teenter, and after he deviſe it by will; this is a Forfeiture, Gouldib. 184. Dier 
45. 65. Per. 3. Inſtices B. R 3. fac. Dier 6. Dier 152. Cv. 4. 120. Hil. 38, El. 

Marſh verſus Curtis. Py 

If a Leaſe be made of a houſe, on condition that the Leſſee ſhall not ſuffer — 
any woman great with child to harbour or lodge in the houſe (ix daies after notice child in the 
given by the Leſſor, ard the Leſſee doe ſuffer any ſuch perſon after notice given, houſe. 
albeir the Leſſor conſent to it; yet the condition is broken. But if the Leſſor doe 
nolens volens keep ſuch a woman there againſt the mind of the Leſſee; this is no 
breach of the condition. Co. $9 2. | 

If a Leaſe be made on condition that if any waſt be done the Leſſor ſhill re-enter; Not to * 
in this caſe if the houſe fall by a tempeſt, this is no breach of the condition, for this 
is not walt : but if it be uncovered by tempeſt, and the Tenant hath a convenient 
time to repair it, nd doth not, but doth ſuffer the timber to periſh for want of 
n—_— this is a breach of the condition and the Leſſor may enter and put out 
the !.efſ-e. And if a Leaſe be made on condition that the Leſſee ſhill not doe waſt, 
and he ſuffer waſt to be made in decay of the bouſes, &c it ſeems the condition 
1 Sed quære. 12 H. 4. 5. Bro. Condition. 40. Per Dier and Walſh Inſtices. 

ier. 281. 

If a Leaſe be made, on condition that if the Leſſee be minded to (ell his eſtate 2 — 
the Leſſyr ſhall have the firſt offer thereof, giving as much as another will give; in {ce = any 
this caſe if the Leſſee doth not give notice when he is minded to fell it, he other, 

doth 
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doth break the condition: but if when he is minded to ſell he doth tell the Leſſu 
of his purpoſe and hat he is offered for it, and the Leſſor doth either ſay he wil 
not have ir, or that he will not give ſo much for it, or doth not accept jr, but doth 
delay, &c. and then the Leſſee doth ſell it to another: this is no breach of the con. 
dition, neither is he bound to wait upon him in this caſe. Dier 3. 
If a Feoffment be made, on condition that the Feoffee ſhall make a Feeffment in 
-U -— n Fee, gift in taile, leaſe for life, or years of the Land to the Feoffor, or to # firar 
; by a day; and before the day rhe Feoffee doth diſable himſelf to doe it, either 
making ſome eftate of the ſame thing to ſome other perſon in taile, for f 
ears in preſent or future, or for one year, or by taking a wife wh 
e may be entitled to dower, or by ſuffering a recovery of the Land, or 
granting of any Rent. Common, or the like, or by entring into any Statute, &c, 
or by ſuffering any Judgement to be had againſt him, or by doing any other 
ſuch like act, whereby he cannot convey the Land according to the condition in the 
fame plight, quality and freedom it was at the time of the conveyance made: in 
either of theſe caſes the condition is iyſo facto broken, And albeit the Land be after. 
ward diſcharged and the party againe enabled before the day to performe the con. 
dition, yet this will not ſalve the breach. And fo alſo it is of a limitation. But when 
the condition is to be performed of the part of the Feoffor or Grantor, there 
diſability before the time will not hurt ſo as he be againe enabled at rhe time. 
And ſo alſo it is when the condition is to be performed of the part of the Feoffee, 
and there is no certain day ſet for the performance of the thing, for in this caſe 
atbeirhe be once diſabled, yet if he be afterwards again enabled, and doe it within 
the time that the Law doth give bim to do it; in this caſe the condition is not 
broken. And ſo alſo it is, if the Feoffee be diſſeiſed, and during the diſſei 
be doe any ſuch act as before; in this caſe before his entry this is no breach 
the condition, for till then the charge doth not bind the Land. And ſo likewiſe 
iefis when the diſability doth proceed from another cauſe, as where one doch 
make 2 Feoffment on condition that the Feoffee ſhall re-enfeoffe before 
ſuch 2 day, and before the day the Feoffor difleiſe the Feoffee and keep him ou 
till the day be paſt, or one doth make a Feoffment, on condition the Feoffee ſhall 
marry B. before ſuch a day, and before the day che Feoffor himſelf doth marry 
her ſo that the Feoffee cannot perform the condition ; in theſe cafes the condition 
is not broken. Co. ſuper Litt. 221. 222. Co. 2. 58. Perk ſect. 80. 803: Lit. 
ſeR. 355. Co. ſuper Litt. 206. 
To employ the If one make an eſtate of Lands ( held i» {apite ) on condition that he to whom 
profits to cha» it 18 made ſhall employ the profits thereof co divers charitable uſes , and he die his 
ritable uſes. Heir within age, by reaſon whereof the King hath the Land during the minority of 
the Heir, ſo that the profits cannot be employed; this is no breach of the condition, 
Trin. 13 lac. Slade verſus Tompſen. B R. 
If one make a Feoffment of Land, on condition to reinfeoffe in convenient time, 
To reinfeoffe. and the Feoffee doth not ſo but doth make a Leaſe to another; this is a double 
breach of the condition. And the ſame Law is of a Deviſe by will in this manner, 
Ce. I. in Porters caſe. 

If a Feoffment be made, upon condition that the Feoffee ſhall make ſome eſtate 
to the Feoffor, or ſome other by a day, and the Feoffee before the day ſay to him 
to whom the eſtate is to be made, that he will never make the eſtate, notwith- 
ſtanding he doth make the eſtate before the day according to the condition; in 
this caſe it is ſaid the condition is broken. Sed quere of this, for it ſeemes if he really 
deny it before, and actually performe ir at the day, that this is a good performance 
of rhe condition, 

To ſuffer one AS if à Leaſe be made of a houſe,on condition that the Leſſee ſhal not diſturbe the 
to take his Leſſor in the taking away ot his goods out of the houſe, and when the party 
goods, doth come or fend to fetch them the Leſſce doth only forbid them ; this in 
this caſe is no breach of the condition , and it was agreed in this caſe that 

words without ſome deeds , as ſhutting the dore-againſt them, forcible re- 
ſiſtance or laying of hands upon them, or the like are no breach of ſuch a —_ 

An 


To make an 
eſtate, 


_ = 
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And if a Leaſe be made, on condition that the Leſſor ſhall be four times a year in 
the houſe demiſed without being ouſted by the Leſſee, and the Leſſee ſee ing him 
comming doth ſhut the dores or wiadows againſt him ; this bath been thought 
to be no breach of this condition. Brown. 2 part. 277. Perk, ſe. 796: Cv. 8. 90. 
ſee the parable. Mat. 21. 28. 

Ifa {ale be made, on condition that the Leſſee ſhall pay yearly to the Leſſor 
during the Terme ten pound; in this caſe if be faile of payment once, the 
condition is broken and eſtate forfeit. So if one make a Feoffment in Fee 
of Land, on condition to pay ten pound yearly to J. . if he faile once, the 
condition is broken. Dier 33. 3 H. 4.8. . 

If a Leaſe be made of a Manor in which ate divers Copybolders, on con- 
dition that the Leſſee ſhall not moleſt, ven, or put out any Copyholder 
paying his duties and ſervices, in this caſe is the Leflee enter upon, and put 
out any one Copyholer, this is a breach of the condition. But if he enter 
vi & armis upon a Copybolders Tenements, and there beat him only, or 
the like : this is no breach of the condition. Penner verſus Glover 37. & 38 El. 
Mich. B. R. per curiam. | 

If there be a condition to pay Rent, and the Leſſee let part of the Land to other 
undertengnts, or let all the Land to another for part of the time, and be undertake 
the Rent ſtill, and faile of payment : in this caſe the condition is broken and eſtate 
forfeit, But if there be any covin and ptactiſe in the caſe between the firſt Leſſor 
and che Leſſee, the undettenants may perhaps have relief in equity. Cramp. Pur. 65: 

If one make a Leaſe for years of Land, and then alſo make a Feoffment in Fee 
of che Lands on condition that if the Leflee be diſturbed in his Terme that be ſhall 
have the Fee-ſimple, and he is diſturbed by the Feoffor or by his means; in this 
caſe the condition is broken and the Leſſee ſhall have the Fee-fimple, But if the di- 
Kardaoce de * ſtranger and not by the Feoffor or by his means or conſent ; chis 
is no breach of the condition. Co. 8. go. 

If a Leaſe be made on condition that the Leſſee ſhall not be outlawed, and be i 
outlawed without proclamation ; it ſeems this is no breach of the condition, be- 
cauſe the outlawry is not good. Per 2 7uftices H. 7 Jac. B. R. 

If a condition poſſible ar the time of creation become after impoſſible in part by 
the act of God, and the party doe not performe that which is poſſible, the condition 
is broken. L itt. ſe, 35 2. Co. 2. 59. 

If a man make a Leaſe for years on condition, and the Leſſee doth not know of it, 
and after the Leſſor doth by wi 575 the Land to the Leſſee without condition, aud 
the Leſſee doth ſuch an act as is a breach of the condition; in this caſe the condition 
is not broken, for the Leſſee muſt have notice of the condition ere be can break 
him. Co. 8.92, | 

If a Leaſe be made rendring Rent, ga condition, that if the Rent he not paid 
within twenty daies the Leſſor (hall re. enter, and the Rent is not paid; in this caſe 
the condition is broken, but the Leſſor cannot enter untill he hath made a legall 
demand, and if he die before he doe it, his Heir hall never take advantage. of that 
breach, but it is diſcharged for ever. DoF, and Stu. 35.23 H. 4. 17. 

When an aQ is to be done in time convenient, or otherwiſe, and the party 
2 by che time appointed by Law); the condition is broken. Lot. ef. 
453+ £ WW. 0. 

If ons grant an Annuity pro conſilio spepenſo c impendendo, and the grantor re- 
quire Ae and the Grantee refule or — to give it: this is a breach of the 
condition and a fotfeiture of the eſtate. And if the deed. be, that be ſhall goe to 
ſuch a place, to give counſel] and be require him to goe thither, and he refuſe 
it, this is 3 forfeiture of che eſtate. But if he refuſe to gor with bim to another 
place, or give counſel! to his adverſary heing not required to give couaſell to him, 
dus is no breach of the condition nor forfeiture of his Annuity. And if one bad 
heretofare deviſed his Land to be ſold by his executors, and to bave been 
Giltributed for his ſoule, and the executors had not ſold it in time conyenient, or 
had taken che profits to their awa uſe 2 this had been a breach of the condition. 

See 
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See more in the laſt foregoing diviſion, and in Obligation Numb. 10. Covenant 
Numb. 7. The ſame Law is for the moſt part of conditions of obligations. See 
Obligation Numb. 10 21 FC. 3. 7.8 H. 6. 24. Dier 369. Litt. Sect. 38. 

Every particular eſtate hath a condition in Law Annexed to it, and therefore if 
Tenant for life in Dower, by the courteſie, or after poſſibility of iſſue exting, 
Leſſee for years, Tenant by ſtatute merchanr, elegit or the like make any abſolute 
or conditional eſtate of the Lands they hold in Fee-fimple, Fee · tail, or for life, and 
give livery of ſeiſin thereupon or levy a fine Sur conuſance de droit or ſuffer a re. 
covery of the Land, or the like; this is a breach of the condition in Law and a 
forfeiture of their eſtate. Alſo if any ſuch Tenant (except tenant in taile after 
poſſibility of iſſue extinct) doe waſt in the Lands they doe ſo hold; this is a breach 
of the condition in Law, and a forfeiture of their eſtate in ſo much as the waſt is 
committed. Butif anInfant or feme covert that hath ſuch an eſtate ſhall make any 
ſuch eſtate, &c. this is no breach of the condition in Law. And yet if ſuch a perſon 
doe waſt, this is a breach of the condition in Law. And ſoalſo if any ſuch perſon 
be an Officer and doe any thing which is a cauſe of forfeiture in another; this will 
be a forfeiture in him vr ber alſo. Cv. 2. 15. 8. 44. ſuper Lite. 233. 

If any keeper of a Park without warrant kill any Deer, fell or cut any wood and 
convert itto his own uſe, pull dowa the lodge or any houſe with the Park uſed 
for hay for the D:er, or the like; this is a breach of the condition in Law, So alſo 
if a keeper ſhall not look to the Game, bur the Deer be killed by his default, 
and damage come to the Lord; by this alſo the condition is broken, But the not 
attending upon ſuch an Office for two or three dayes if the Lord have no ſpeciall 
loſs thereby, is no cauſe of forfeiture. Co. ſeper Litt. 223, | 

Offices that are for the Adminiſtration of Juſtice, or of clarkſhip in any Court 
of Record, or concerning the Kings Treaſare, Revenue, Account, Alnage, Audi 
torſhip, &c. have alſo conditions in Law annexed to them, and therefore if ſuch 
Officers ſhall ſell cheir Offices or miſdemeane themſelves in their Offices, by this 
the condition in Law may be broken, and they may forfeit them. Co. ſuper Liti. 234 

As no man may create of annex a condition to an eftate, but he that doth create 
the eſtate it ſelf, ſs neither can a man give or reſerve the power, title or benefit of 
re-entry and avoidance of an eſtate upon the breach of a condition to any other but 
to him or them, or at leaſt to one of them that doth make the eſtate, bis or 
their Heirs, Executors or Adminiſtrators, &c. for it is a Rule of the common 
Law, That none may take advantage of a condition but parties and privies in 
Right and repreſentation, as Heirs, Executors, &c, of naturall perſons, and the 
ſucceſſors of politique perſons : and that neither Privies nor Aſſignees in Law, as 
Lords by Eſcheate, nor indeed, as Grantees of Reverſions, nor Privies in eſtate, 
as he to whom a remainder is limited, ſhall cake benefit of entry or re-entry by 
force of a condition. Lite, Sef. 247. Plow. 175. Co. 2. 62. 347. 5.56, Dier. 131, 
— Litt. 214. 215. Doct. & Stud. 93. Perk, ſect. 8 30. 83 1. 833. 835. Plow. 
488. 489. | f | 

And therefore if a man had made a Leaſe for life reſerving Rent, on condition that 
if the Rent be behind, the Leſſor, his Heirs and aſſignes ſhall re-enter,and after had 
granted the Reverſion to a ſtranger ; this Grantee ſhould not by the common Law 
have bad benefit by bis condition. But if the Leſſor had died, bis Heir or the 
Gardian inChivalry or Socage of ſuch an Heir if he had been an Infant and in ward 
might have taken advantage by the condition: And if one had been poſſeſſed of 3 
Leaſe for years, and had grar ted his Terme upon condition and had died; bis 
Executorsor Adminiſtrators might have had advantage of this condition. Brown. 
I part 149.2 part 56. 224. Cc. 

And at this day the Law is ſtill the ſame as touching Privies in blood, for an Heir 
ſhall take advantage of a condition, though no eſtate deſcend to him from the 
Anceſtor. And therefore if one be ſeiſed of Land of the part of his mother, and he 
make a Feoffment in Fee of it, on condition, and die, and the condition is broken ; 
in this caſe the Heir of the part of the Father ,ſhall enter, but as ſoon as be bath 
entred, the Heir of the part ofthe mother ſhall enter upon him and enjoy the bo_ 

n 
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A rid if a ma Be Seiſrd of Land in ele right of Nis wife, and he make a Feoffe. 
ment in Fee of it, upon condition, and die; the Heire'of the Busband ſhall entet 
for che condition broken, but che wife ſhall have che Land. And ſo alfo is the 
Low e&s touching Privicy in right and tation, fot Executors and Admini- 
fracors ſhall take xdvantape of u condition; now ay Hetrrofore. Aud ſo aife ſhell 


ide Succeſfors of a Deane and Chrpter, op, Arch:dracon, Parſon, Prebend, 
or any body —_ ot Corporate, Ecciefiafticalf or Temporz!l ; cheſe hall rake 
advantage of conditionsas keterofore they did. So alſo the Law is the fame as 


rouching Privies in Lu, for they faſt av more tate advantage of a condition now 
then heretofore. But as touching Grantees of reverfions and Privies in eſtate, there 
is fome alterstion made of the La, for by a n Law it ir provided, Thar all 
perſons which fhiff have any Grant of the King of any reverſion of any lande 
&c, which! pertained ro Monaſteries &c. as alſo aff other perſons 22 —— 
or affigners &r. to or by any other t or perfons, and their Heirs, 1 
dueceſſort and 4 „ ſnall have Ike advantuge againſt the Feoffees &ær. by entry 
for not payment of Rent, or for doing Waft , or for other Forfeirure &e, as the 
nid Leſſors or Grantors themſelves ought or wight bave had. Sat. 32. H. 8. 
Cap. 34. 

420 for the true underſtunding of the ſenſe of chis Stature and the ancient 
Common Law further rotching this point, 1. Thefe Diverſities muſt be obſerved to 
de raken before the Statute which take place fl. Co. ſwper Lit. 214. Plow. 
27. 

1. Between a condition that doch „ Roy, and a limication that doth 
e fatto determine the eſtate without , for aide a ſtranger might not take 
advantage of the firft, yet he might take advrnenge of the laſt by the Common Law. 
And therefote if a may at this day makes Lexſe to another quonſque, or until 7, 
S. come from Rowe; or if a man make a Leaſe to a woman quamdis caſta vixeris, 
or if « man make a Leaſe to a widow þ tau i priya viduitate viveret, or if a man 
make 4 Leaſe to anorlier for one hundred years if be live fo feng, and chen the 
keſfor dotir grant che reverſion to a ſtrauget in all theſe and ſach like caſes the gran, 
tee of the reverſion may take udvrtieige of the limitation, for after the eſtate is en- 
ded by the Hutation he may enter. Co. 10. 34. F. X. B, 201. 

2. Between à condition atmexed to a frechold and a condition annexed to a leaſe 
for years, for if before rhe Statute a man had made a gift in taile, or leafe for life, 
on com ition that if the donee or leſſee did not pay tenne pounds by fach a day the 
Sift or leaſe ſhould be void ot ceafe ; in this caſe the grantee of the reverfion could 
not by the common law have taken advantage of the condition, for it could not be 
void or ceafe, but by entry which could not be ttauſferred to another. But if a leaſe 
for years had been made on ſuch a condition: a grantee of the reverſion — — 
the common law have taken advantage of chis condition, forthe eſtate in this 
was by the breech of the condition % facto void without entrie, But now the 
grutiter of the revetſion ſhall have advantage of the condition in both theſe caſes. 
Co, 3. 64, 65. Cv. aper Lit.114, 11 H. 7. 17. Plow,1;6- 

3. Between a condition in deed aud x condition in law, for by the very common 
law notobly the grantee ofthe reverſion, but alſo the Lord by Eſchent, may either. 
- — dave advantage of # condition in law for any breach in his one time. Co, 
per Lit. 214. 

2; Theſe Reſolutions atid Judpements upon the Statute muſt be marked. 1. 
Thut the Seatute is geterall, and the grantee of the reverſion of —— go 
fon as well us the King muy rake advantage of conditions: 2. That the Statute doth 
extend to Stancs made to the ſacceſſor of the King aſwell as to the King, albeit he 
only be tizned in rhe Statute, 3. Thar he that comes to the reverſion by fine, fe- 
olfement, grant, limitation of uſe, common recovery, or bargaine and fale, is ſuch 
4 grantre as is within the intendment of the Statute. 4. That where the Statute 
doth ſpenl of Feoffees &c. that it doth not extend to gifts in taile , and therefore if 
4 pſt in twite be upon condition, and after the donor grant the reverſion; chis 
grantee (mall never buve any benefit of this condition, Co. ſaprr Lir.2 14: Co 5 — 3 
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F. That where the Statute doth 2 of gran ees and aſſignees of the reverſion , 
that hereby an aſſignee of part of che ſtate of the reverſion may take advantage of 
the condition, as if leſſte for life be, and the reverſion is granted for life &c, or 
if leſſee for years be &c, and the reverſionis granted for years &c. in theſe caſes the 
grantees of the reverſion ſhall bave advantage of the conditions. 

So if a leſſce for one hundred years make a leaſe for renne years, rendring rent 
with condition of reentry, and the ſitſt leſſee doth afterward grant his terme and 
eſtate to I S.; in this caſe I & is ſuch a grantee and aſſignee of the reverſion as ſhall 
take advantage of the condition. Davie and Mathews caſe per & 2 fuſtices Trin.14 

ac. B. R. 4 a 
7 6. That as well mediate as immediate grantees i. The grantees of grantees ;, %. 
finitum are intended within this Statute. Co. 5. 112. 113. Co. ſuper Litr.2 14. 
That a grantee of part of the reverſion cannot take advantage ofa condition 
by this Statute. And therefore if a leaſe be made of three acres reſerving rent upon 
condition, and the reverſion is granted of two of the three acres ; in this caſe the 
rent ſhall bee apportianed;, but the condition is deſtroyed except it be in the Kings 
cafe. And yet a condition may be — by the act of law, or by the wron 
of the leſſce. As if a leaſe be made of two acres (the one of the nature of Burrough 
Engliſh, and the otber at the Common ſaw) upon condition, and the leſſor hayi 
iſſue two ſons diethʒ in this caſe each of them ſhall enter for the condition broken, 
And if the leſſee upon condition make a feoffment of part of the land, this doth not 
deſtroy the condition. There is therefore herein a difference between a condition 
that is compulſory, end a power of revocation that is voluntary: for he that hath 
ſuch a power may by his o act extinguifh it in part, by levying a fine of part of 


the land or otherwiſe, and yet his power may remaine for the reſidue as inthe caſe 


of a lim. tation; but in the caſe ef a condition he cannot do fo. Co.5.113,114. Ce: 

8.92. | 
| = Soch crantees 2s.-ſhall have adyantsge by this Statute , muſt be complex 
grantees, and therefore. grantees of reverſions by fine, or deed, muft have at- 
turnment ere they can take advantage of the condition. And yet if a, reverſion be 
granted by fine to one that hath an no atturnment, and he grant it to ano- 
ther that hath atturnment; in this caſe the ſecond grantee ſhall take gd- 
vantage of the condition, albeit the firſt grantee ſhall not. And the leſſee muſt 
have notice of the grant of the reverſion, ere he in reverſion can take any advants 
of a condition. And therefore it is, that if the lefſor bargain and ſell the land by deed 
indenred and inrolled (in which caſe there needs no atturnment); or if the leſſor 
make a feoffment of the land, and ſo out the leſſee , and the leſſee reenter (which is 
an atturoment in law) ; the grantee or feoffee in theſe caſes cannot take advantage 
of any condition before he hath given notice to the leſſee of this grant of the te- 
verſion. (Cv. ſuper Litt. 2 14. Paſche. 7 Pac. Co. B. per 2 Juſtices, 

9. Such as come in meerly by act of law, or paramount, as the Lord of a Villain, 
the Lord by eſcheat, the Lord that doth enter for Mortmain, or the like, cannot 
take advantage of a condition within this Statute. And hence it ſeems it is that if 
thel eſſee for forty yeares make a leaſe for thirty ſeven years on condition, and after 
ſurrender his eſtate to his leſſor, that the ſurtendree ſhall not have advantage of 
this condition. Co. ſuper Litt.215. Dier. 309. Curia in Leeks caſe. Paſche 7 Jac, 
Co. B. 

10. Albeit the words of the Statute be generall, yet grantees and aſſignees ſhall 
not take benefit of every forfeiture by force of a condition, nor yet of all conditions 
but onely of ſuch as are inherent.i. Such as are either incident to the reverſion, as for 
pꝛyment of rent, or for the benefit of the State, as for reſtraining of waſt, for cau- 
ſing of reparations, making of fences, skowring of ditches, preſerving of woods,and 
the like. And of conditions that are collateral), ſuch grantees ſhall not take bene- 
fit. And therefore if the condition be for payment of a ſum of money in gtoſſe, to 
reſtraine alienation, for the delivery of corn, wood, or the like, the grantee of the 
reverſion of the land ſhall not have advantage of it by this Statute, for theſe remain 


as they were before the Statute at the Common law. Per puſtice Bridgman. * 
: 11. duc 


on FO. (onſanguinity, Cc. 
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11. Such conditions as are on the part of the Leſſor, it ſeems are not within this 
Statute ; And therefore if one make a Leaſe for years, on condition that if the Leſſur 
his Heirs or aſſignes, pay ten pound to the Leſſee at our Lady day, the Leaſe to be 
void, and the Leſſor doth gront the reverſion to a ſttanget before the day; it ſeems 
the Grantee ſhall not take advantage of this; but the condition is gone. 

If ane make a Leaſe for years rendring Rent to him and bis Heirs, on condition 
that if it be not paid within fourteen days, that be and bis Heirs ſhall reenter, and 
the Rent is behind, and the Leſſor doth demand it, and then die; in this caſe che 
Heir may enter. But if. he die before demand, the Heir cannot make a demand, and 
ſo take advantage of that breach of the condition, which was in the time of bis 
Agceſtor. Def. & St. 38. 13 Hl. 4.17, 

If a man be poſſeſſed of Land for twenty years in the right of his wife, and be make 
2 Leaſe of it for ten years rendring Rent, with condition of reentry for def :ult of 
payment. and after the husband die; in this caſe the wife ſhall have the Rent, but 
it feems ſhe ſhall not take advantage of the condition. Perk ſect. 834. 

If a leaſe be made to 7. S. on condition that if ſuch a thing be, or be not done 
that the Land ſhell remain to J. D. or that J. D. ſhall enter; in this caſe J. D. ſhall 
never take advantage of this condition, either by the Common Law or by this 
Statute; Co. 1. 85 ſuper Lite. 379. Dier 127, 117. | 

Regularly where a man will take advantage of a condition, if he may enter, he 
muſt enter, and when he cannot enter, he muſt make a claim; for an eſtate of 
freehold or inheritance will not ceaſe without entry or claim. And he that is to 
have advantage by the condition, may wave his advantage if he will. And untill 
ſuch entrie or claim made, the party that ſhould enter can make no good eſtate of the 
thing io any other. But herein a difference is to be obſerved in the penoing of a con- 
dition, and between a Leaſe for years and a Leaſe for life or a greater eſtate ; for if 
a Leaſe for years be made, on condition that upon ſuch a: contingent the eſtate ſhall 
ceaſe, or the Leaſe ſhail be void ; in this caſe when the thing doth happen, the 
Leaſe is 5pſo facto void without entry or claim. But otherwiſe it is of a Leaſe for life, 
albeit there be the ſame words in the condition. And if one make a Leaſe for 
years, on condition that if fuch a thing be done, the Leſſor ſhall te- enter; in this 
caſe an entry is needfull to avoid the eſtate. Co. ſaper Litt. 218. 237. 

If one make a Feoffment in Fee, gift in taile, or Leaſe for life, on condition that up- 
on ſuch a contingent the eſtate ſhall be void;in this caſe there muſt be an entry made 
after the condition is broken to avoid the eſtate. So if one bargain and ſell bis Lind 
by deed indented and inrolled. with proviſo that if the bargainor pay &c. then che 
eſtate ſhall ceaſe and be void, and he doth pay che money; in this caſe the eſtate is 
not reveſted in the bargainor before an actuall re-entry is made. And ſo it is alſo 
if Lands be deviſed to a man and his Heirs, on condition that if the Deviſet doe not 
pay twenty pound at a day, bis eſtate ſhall ceaſe and be void; in this caſe the eſtate 
1s not void untill an actuall re-entry be made. And ſo alſo it is if a reverſion, Re- 
mainder, Advowſon, Rent, Common, or the like, be deviſed on ſuch à condition; 
in theſe caſes there muſt be a claim before the eſtate will be determined. And there- 
fore if a man grant ſuch a thing to another and his Heirs, on condition that if the 
Grantor pay twenty pound on ſuch a day, the ſtate of the Grantee ſhall ces ſe or be 
void, and the grantor doth pay the mony according to the condit on; in this caſe the 
ſtare is not reveſted in the Grantor before u claim made at the Church in caſe of an 
Advowſon, and in the other cafes upon the Land. But in caſe where a man cannot 
make an entry or claim, there the Law will not compell him to it. And therefore 
if one grant Land to another for five years, on condition that if he pay to the Gran- 
tor within the two firſt years forty marks, that then he ſhall have the Fee, otherwiſe 
but for tearm of five years, and livery of ſeiſin is made accordingly, and the Gran. 
tee doth not pay this mony; in this caſe after the two years are paſt, the freehold 
ſhall be in the Grantorwithout entry or claim, for as this caſe is, be cannot enter, 
but be muſt our the Leſſoe of his term. So if I grant a Rent charge out of my Land 
upon condition; when the condition is broken, the Rent is extinct, and here needs 
no claim. 

Rr 2 


So 


13. Where en 
try or claim is 
needſull, to a- 
void an eſtate 
on condition. 
And where a 
man may take 
advantage of 
1 condition 
without entry 
or claim. And 
where not. 


208 


Conſanguinity, &c. Cap. 5c. 


Rent. 

14. When a 
condition bro. 
ken ſhall make 
the eftate, xe. 
void ab initio, 
And when 
nor, And to 
what inrents 
the Leſſor, 
Feoffer, &c. 
ſhall be ad- 
judged by his 
reentry to be 
in of his firſt 
eſtate. And to 
What intents 
nor. 


Equity, 


So if a man make a Feoffment of Land to me in Fee, on condition that 1 ſhall 
pay him twenty pound ſuch a day, &c. and before the day I let the Land to him for 
years, rendring Rent, and after the condition is broken; in this caſe he may retain 
the Land without entry or claim, and the Rent is extindt. So if one covenant to 
ſand ſeiſed to the uſe of himſelf for life or otherwiſe, and then aſtet to the uſe of 
others, with a proviſo of revocation &c. and after he doth revoke it; in this caſe all 


the cftares are reveſted in him without entry or claim. 


It is generally true that he that doth enter for a condition broken, doth make 
the eſtate void ab initio, and that he ſhall be in of his firſt eftate in the ſame courſe 
and manner as it was When he departed with the poſſeſſion, and at the time of the 
making of the condition, Co. 4. 120. Perk, ſett. 840. Plow, 186. 482. 14 H. 8. 
17. 8 J. 5 N 
"And hence it is, that if there be any charge or incumbrance on the Land, as if 
Leſſee of Lard upon condition grant a Rent cbarge out of the Land; or entet᷑ into a 
Statute or Recogniſance, and the Conuſee have the Land in Execution and this 
charge is after the condition is made; in this caſe when the condition is broken, 
and the party dorh re-enter, he ſhall by relation avoid the Rent, ſtatute, and recog. 
niſankes, and hold the Land freed from them all. And if an eſtate he to paſs by 
way of increaſe, upon condition, or a Leaſe is to be made upbn a condition precedent; 
when the condition is performed, the party ſhall hold his eſtate free from all after 
charges and clogs. Co ſuper Litt. 234. Perk: ſeft 843. 844. (v. ſaper Litt. 233 
And if a man enter: for breach of a condition in Law, he all avoid all charges 
and acts done after that thing is done which doth produce the forfeiture, but he 
ſhall not avoid any thing d one before that time; for he muſt rake the tfung as he 
findes it : t if a houſe ot Land belong to an Officer in reſpect of his Otmñce, and he 
grant a Rent out of it for his life, and then he doth Forfeit it; inthis caſe the Rent 


mall continue. And if Leſſee for life of Lard grant a Rent out of it, und then make 


a Feoffment in Fee of the Lind; in this cu ſe the Rent ſhall'continue abd'the »Leſſor 
cannot avoid „ eee | 
But if Leſſee for life of Land make a Feoffment in Fre of it, and then grant 1 
Rent outof the Land; in this caſe the Leſſor ſheſl avoid it. Aud iſ i Leſſee grant 
a Rent out of. his Land, and then doe waſt, and the Leſſat recovet the Land; 
he cannot avoid this Rent, but ſhail hold the Land charged with it. But if the 
Leſſec doe waſt firſt, and then he grant a Rent charge ro a ſtranger out of the 
Lind, and after the Leſſor recover the place waſted ; in this caſe beſhall bold 
the Land diſcharged. And if Leſſee for life make s Leaſe for years arid after enter 
upon the Leſſee for years, and make a Feoffmen: in Fee; this ſhall not avoid the 
Leaſe for years. ('rompr Pur. 64 65. 

And if a man make a Leaſe for years: rendring Rent with clauſe of entry for non 
payment and the Leſſee doth make under-leafes of part of this Land, and after 
the Rent is unpaid, and the Leſſor doth enter, in this caſe he ſhall have all 
the Land, and avoid all the under leaſes: 

But if there be any covinous practiſe in the caſe, the under-tenants may bave 
remedy in Equity Co. 10. 41- | 

And if a Leaſe be made for life, the remainder in taile on condition ; in this 
caſe if the condition be broken, both the eftates be avoided. Er fic de ſimilibus, 

But this genera)! rule doth faile in divers particulars : asifa man be ſeiſed of 
Land in the right of his wife, and he maketh a Feoffment in Fee by deed indented, 
upon condition that the Feoffee ſhall deviſe the Land to the Feoffer for life, &c. 
and the husband dieth, and then the condition is broken; in this caſe the Heir of the 
husband ſhall enter, and yet he ſhall not have the eſtate of the Feoffer, for this doth 
preſently after his entry vaniſh away. Co. ſuper Litt. 202. Perk, ſeft, 242. 842 
842. 

So if a Tenant in ſpeciall tail hath iſſue, and bis wife dieth, and Tenant in 
taile maketh a Feoffment in Fee upon condition, the iſſue dieth, the condition 
is broken, and then the Feoffer doth reenter; in this caſe he ſhall have but 
an eſtate for life as Tenant in Tail after poſſibility of iſſue extin&, | 
80 


Cuar, 50, Con ſanguinity, &c. 


So if a leſſee for life or years make a feoffment in fee on condition, and after doth 
enter for the condition broken; in this caſe be ſhall not be in the ſame courſe , 'fot 
now his eſtate is ſubject to entry for forfeiture though he be tenant for life ſtill. 
Jo if a diſſeifor be of certain land, and he die ſeiſed thereof, and bis heir is in by de- 
ſcent, and the diſſeiſee enter upon the beir, and inſeoffe aſtranger upon condition, 
and the heir of the diſſeiſor doth enter upon the feoffee, and che diſſeiſee doth ſue a 
writ of entry ſur diſſeiſin, againſt the heir of the diſſeiſor, and doth recover and 
bath execution, and the feoffee on condition doth reenter, and after the condition 
is broken in this caſe the feoffor is not in the ſame cafe, for now the diſſeiſor 
cannot enter upon him as he might before. And in ſome caſes the feoffor by his 
reentry ſhall be in bis former eſtate, but nat in teſpect of ſome collaterall qualities: 
as if tenant by homage Anceſtrell, mike a feoffment of the land he doth ſo hold in 
fee, on condition, and entreth for the condition broken: in this caſe ir ſhall never 
be held in homage Anceſtrel again. And ſu if a copyhold eſcheat be, and the Lord 
make a feoffment in fee upon condition, aud entreth fox the condition broken; in 
this caſe the cuſtome annexed to that land is gone. So if there be Lord and tenant by 
fealty and rent, and the Lord: is in ſeilin of che cent, and granteth his Seigniory to 
another and bis beirs on condition, and theteriand doth atturn and payeth his rent 
to the grantee , the condition is broken; U Urd diſtraineth for his rent, and re- 
ſcous is made; in this caſe che. former ſeiſi Well not enable him to have an aſſiſe 
without new ſeiſin. If there be Lord and tenant, and the Lord diſſeiſe the tenant 
of che tenancy, and thereof doth enfeoffe:n ſtranger on condition, and after the 
condition is broken, and the Lord enter; and the tenant doth enter upon him; in 
this caſe the Seignioty is not revived . 101 

If tenant iii tail make a feoffment in fee on condition, and dieth, and the iſſue in 
tail within age doth enter for the condition broken; in this caſe he ſhall be in fitſt 
as tenant in fee ſimple, and heit to his father, and then ſhall be preſently remitted: 
but if he be of full age he ſnall not be remitted . 
If one'make a feoffment of white acre and black acre; on condition &c. and that 
be ſhall enrer-into black acre onely; in this caſe upon breach of the condition, he 
ſnall enter into chat part onely. {'o,ſaper Litt. 202, 203. 
If the words of a condition be, I hat if ſuch a thing be not done, the feoffor or 
leſſor ſhill enter into the land, and take the profits thereof untill the thing be done, 
or to the like effect; in this caſe if the feoffur or leſſor enter upon the breach of the 
condition, hee doth not avoid the eſtate, or ger any thing by his entry, but the poſ- 
ſeſſion onely in the nature of « pledge. or a diſtreſſe untill the thing be done; And 
if the condition be for the payment of the rent, he ſhall hold the land untill he be 
paid the rent. | 

And if the words be ( I hat the Feoffor, xc. ſhall enter and take the profics, untill 

thereof he be ſatisfied, or untill he be ſatisfied or paid the Rent) in the firſt caſe as 
ſoon as he is paid, either by receiving of the profits, or payment of the Rent behind, 
or both together; and inthe laſt caſe as ſoon as he is paid the Rent by the Feoffee or 
Leſſee, the Feoffee or Leſſee may enter again into the land. 

If a condition be poſſible in bis creation, and after become impoſſible by the act 


of God, the condition is diſcharged and gone for ever, and the eſtate is abſolute: byehat means 
As if a feoffment be made to me, on condition that I ſhall reinfeoffe the feoffor be- a condition 
tore a day, or on condition that I ſhall appear at Weſtminſter in the Kings Bench ſhall be dif. 
ſoch a day, or on condition that I ſhall go to Pars about the 8ffairs of rhe feoffor — = 
before ſuch a day, and before the day appointed it doth happen that I die: in all — 4s: (oem. 
theſe caſes the condition iv:diſcharged. So if the condition of a feoff nent be that ded for arime, 
if the feoffor or his heirs pay ten pound to the feoffee ſuch a day, and before the or not. 

day the feoffor dieth without heire; in this caſe the condition is gone. And if the _ the act of 


condition become impoſſible in part onely, then it is diſcharged for ſo much onely. Conditions 


ſee Goldsb. 18 1. Co. ſuper Lit.107-219.15.H,7.13 Dier. 262. 

If there be Lord and teoant, and the tenant doth enfeoffe a ſtranger on condition 
and the feoffee die without heir, ſo that the tenancy eſcheat; in this caſe the con- 
dition doth continue, and the Lord muſt hold it ſubject to the condition. Perk. 
Fett. 8 19. Albeit 


310 | Conſanguinity, &c. CHAP. 50. 
2. By the Ac Albeit a condition cannot be divided by the act of the parties, but it will be de. 
of Law. ſtroyed, yet it may be divided by the act of law ; and therefore if a leaſe for years 
be made of two actes of land (the one of the nature of Burrough Engliſh, and the 
other at the Common law) on condition, and the leſſor having iſſue two ſons dieth, 
in this caſe albeit the condition be divided , yet it is not gone, but doth continue 
ſtill, and each of them may enter for the condition broken, But if one that hath a 
condition knit unto his reverſion, grant part of his reverſion to 4 ſtranger; the con- 
dition is deftroyed in all, for it cannot be apportioned by the act of the parties, as ir 
may by the act of the law, or the wrong of the lefſte. Co. ſaper Litt. 215. Co. 4. 
120. 22 
3. By the ad A condition may be deſtroyed in the very creation of it; as if one deviſe lands 
of rhe parties. for life with expreſſe words of a condition, and not words of limitation, or words 
that may be ſo taken, the remainder over to a ſtranger; in this caſe the firanger 
cannot enter, neither is the remainder good, not the condition effectuall. 
Co. 2.59 the Lord Cromwels caſe, Dier,z0g9. Co. ſaper Litt. 265.379. Cao, 
41 : 


Or it may be diſcharged by matter ox poſt fatto : as in the examples following, 
If one make a feoffment in fee of lund upon condition, and after and before the con- 
dition broken, he doth make an abſs!ra# feoffment, or levy a fine of all or part of 
the land to the feoffee, orany other; bythit che condition is gone and diſcharged 
for ever. And yet if one grant £ rent out bf bis land, upon condition, and after make 
2 feoffment of this land, this doth nut extiapuiſh the condition. And if a fine in this 
caſe be levied in purſuance of a former "agreement; 28 if one by Indenture bargain 
and ſell his land to another, and in the Indenture there is a covenant that all other 
aſſurances ſhall be to the uſe of che bargainee, according to the firſt agreement, 
and the ba: gaine and ſale hath a conditionannexed that the bargainee ſhall make a 
feoffment of part af the land to the bargainor , and after the bargainor doth levy a 
fine to the bargainee in cortoboration of the firſt bargain; in this caſe the condition 
is not extinct, but ſaved by the original agreement. And if one make a feoffment 
in fee of land upon condition, and after and before the condition broken, be doth 
make a leaſe for years onely of the land, or part of it to the feoffee or any other; by 
this the condition is fuſpended for that time. And if the feoffor after a feoffment 
made of land upon condition , enter upon all or part of the land and be impleaded, 
and loſe it: by this the condition is gone for ever. Co.2.59. Perk, S 819,8 20 
163. Litt Bro. Sect. 212. Co ſuper Litt 219. | 

And if he enter and hold the poſſeſſion onely , by this the condition is ſuſpended 
during his poſſeſſion , and if he hold the poſſeſſion ſo long that the feoffee cannot 
perform the condition, the condition is diſcharged for ever. And if one make 2 
— of land upon condition, and after and before the condition broken, the 
feoffee doth make 8 feoffment of all or part of the land to the feoffor , by this the 
condition is gone for ever. Co. 7. 14 4.5 2. Litt. Iro. Sect. 2c 2.85. Co. ſuper Lins, 

218. ; 

And if the feoffee make a leaſe for life or yeares onely of part of the land; by 
this the condition is ſuſpended for that time. But if the feoffee make a feoffment in 
fee, leaſe for life, or years to a ſtranger; chis is no extinguiſh ment not ſuſpenſion of 
the condition. And ifthe condition be to pay mony, or do any ſuch collaterall 
thing; if in this cafe the feoffee make a leaſe to the feoffot, this doth not ſuſpend 
the condition. Brema. _ 24. 225.56. 

Releaſe If the feoffor or leſſor releaſe to the feoffee or leſſee all conditions, or all de. 
: mands in the land, or confirm the eſtate of the feoffee without condition &c: by 
either of theſe means the condition is deftroyed and gone for ever. Perk. Sect. 8 23. 

C.. i. 147. See Releaſe and con ion. 

If one make a leaſe for life or years of land on condition, and aſter grant the re- 
verſion of part of this land; heteby the condition is deſtroyed for ever. And if he 
make a leaſe of part of it onely; by this the condition is ſuſpended. Co. 2.59.Perk: 
ect. 163. Co. 4. 19. 


A 


— 


= 


Crap: Fo. Conſanguinity, &c. 


A condition may be extin& or ſnſpended by the intermarriage of the parties 
to the condition; as if a Feoffnent be made by a woman on condition to pay ten 
pound, or on condition to infeoffe her by; a day certain, and before the day they 
two do intermary, an4 the marriage doth continue untill after the day; in this caſe 
the condition is gone. And if the condition be to reenter for not payment of 
Rent; the condition ſhill be ſuſpended and no Rent be paid during the coverture. 

. ſeft. 763. 765. 764. 
e bi 75. for years, on condition that the Leſſee or bis aſſignes ſhall 
not alien without the licence of the Leſſor, and the Lefſoc licence che-keſſee alone 
to alien, or licence him to alien a part of the Land, orſſicence him to aben al the Lagd 
for a time, or if the leaſe be to three on ſuch a condition, and the Leſſor licence one 
of them to alien in all theſe caſes the condition is gone for ever; 4 119: Fi 

; 2,59. 714. Dier 309. ** 2 
= Enfeoffed me,on condition that I ſhould pay him ten: pound at Eaſter, 
and before the time he bad entred into Religion, and made me his executor, and 
had nat been deraigned ; in this caſe the condition bad been gone for ever. Perk, 


ſett. 766. | TH 1 

If I be ſeiſed of Land in Fee, and take a Wife, and during the marriage enfeoffe a 
ſtranger on condition and die, and the Feoffee endow my wife of her third part; in 
in this caſe the condition is not deſtroied, and yet the third part is freed from the 
condition, but the reverfion of that third part is not freed from the condition. 
And if ſhee grant her eſtate again to the Feoffe, the condition is revived: 
So if there be Lord and Tenant, and the Tenant make a Feoffment in Fee upon 
condition, and the Feoffee is atrainted of Felony, &c. ſo that the I enancie doth eſ- 
cheate ; in this caſe the condition is not gone, but the tenancy is charged with it. 
Perk. ſet; 8 12. FF} 122 A 

If « Feoffment, or Leaſe be made rendring Rent, on condition for not paymeng 
a reentry, and the Feoffer, or Leſſor after the breach of the condition doth diſtrain 
or bring an aſſiſe for the Rent, or doth accept the Rent at another day; hereby the 
condition is not deftroied but it is diſcharged for,that time, ſo that the Feoffor or 
Leſſor cannot rake any advantage of that breach : and.if the a& to be done by the 
condition be a cotlaterall act. as not to alien, ox the like; ind the condition is broken, 
and the Feoffor not having notice there doth accept the Rent; in this caſe alſo and 
by this means che condition is not diſcharged, (v. 3. 54. ſwper Lite. 211. 

If one diſſeiſe rhe Feoffee, or the heit of the Diſſeiſor, or any other that hath 
Lards by a jaſt title, and thereof enfeoff: a ſtranger on condition, and the Lund is 
lawfully recovered from him by higf that bach the title; hereby the condition is de- 
ſtroied for ever. And if a Diſſeiſor make a Feoffment in Fee on condition, and after 
the D ſſeiſee doth enter upon the Feoffee on condition; this doth extinguiſh the 
condition. But if the Diſſeiſee releaſe ro the Feoffee- on condition - this Releaſe 
doth not diſcharge the condition. Batif a D ſſeiſor make a Leaſe for life, and the 
Leſſee for life make a Feoff rent in Fee on condition, and the Diſſeiſee rele:ſe o the 
Feoffee of the Tenant for life, by this the condition in Law is deſtroied. And ir the 
Feoffee upon condition make a Feoffment over without condition, and the Diſſeiſee 
releaſe to the ſecond Feoffee; by this the condition is deftroyed, be the releaſe be- 
fore the condition broken or after. And if Feoffee on condition make a Leaſe for 
life, and the Feoffor releaſe to the Feoffee on condition or Leſſee for life all conditi- 
ons, or all demands to the Land; by this the condition is diſcharged. And if the 
Feoffee on condition make a Feoffment to another on condition, and after the firſt 
Feoffor doth enter for breach of the condition, hereby the ſecond Feoffment and the 
condition alſo is gone for ever. Lit. ſect. 476. 477. Co. ſuper Litt: 277. Pert ſect. 
823.821 

If a man ſeiſed of Land in Fee let it to a ſtranger for years, and one that hath 
no right doth out the Leſſee, and thereof die ſeiſed, and his Heire is in by deſcent, 
and he dpthmake a Feoffment to aſt · anget upon condition, upon whom the Leſſee 
for years doth enter within the terme claiming his terme;in this caſe the Leſſee ſhall 
hold the land diſcharged of the condition. Perk, ſect. 820. 

CHAP. 


4- By the AR 
of a ſtranger, 


Releaſe. 


=_ Contempt, Coopers, TY Car 


CHAP. LI. 
Of Comempt, and Coopers. 


one is or omitting to do what one is 

| tor der the commend of x Court in the Ke 
tort of ſome Wr directed to him; and the third Refuſab by him 
hertin, is eteemed « Contempt. And a ſpetial miſcarriage allo in 
the face of a Court is eſteemed a Contempt. This, however it be 
bt i chit flatare of a Treſpaſs; yet it is ſordetimes a greater, and 

Wee vai Ger e puniſnment is greater or leſs, ſome- 

mes by Eine and Impfiſontent both 2 ſometimes by one of theſe, Co, 8. 60, 

Dyer 177,128. * I, 36 F. 6. 27. Bro. ( ontemps, throughout. 


Of Coopers. 


$ to Coopers, theſe $ only are here to be known. 

A TR Ja el in Corporate- Town muſt ſet che Prices 
far Ale, Bel, aid 30 Sta. 8 Eb. 4h 9. 
— pe muſt tale their Veſſels of pdod Wood. and put their own Marks upon 

23 B:8.4. 

3. — — muſt contain thirty fix Gallons ; the Kilderkin 
— lows; the Firkin for Beer, nine Gallons 6f the King Sthndard- 
TEE — 

112 
No Coopet nec ke ary Veſſel! of aby other meaſure uhleſs be ſet down 
8þ01i it 4 Mark of the eerraln Coen of 

5. The Cobper wind ifs pur ts bon Mark upon the Velſcs be fol 

6. Sopt- makers Veſſel muſt be according to the Content of the Statare. 

7. In Lendum, the Wurdem of Coo —— muſt ſearch to fee if their Veſſels be fot 
| Ard out of Landi, Head Officers of porations and Conſtables of Towns muſt 
ſearch and ſee to it. 

8. No Veſſel thus made, muft be after diminiſhed. 

9. An Ale-Brewer of Beer- Brewer may keep a Cooper in his houſe to amend his 
my Ft. 1.2 — 

eſſels brought from beyond Sea muſt be gauged, if they be for Beer or Ale, 
$1 es, See Min ge Abfidgrient of the Statures, Tit. Coopers, 


— rr by what 
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CHAP. LII. 
Of 2 Copibolder and a Copihold. 


ne Copihold-Eſtate is that, for which a man hath nothing to 1. Copihola, 
; ſhew but the Copy of the Rolls made by che Steward of the t. 
Lords Court. For the manner is, that the Steward doth 
write out a Remembrance of this ( amongſt other things) 
That fuch a one is admitted to ſuch an Eſtate; and this com- 
monly-is tranſcribed in Parchment , which Tranſcript is 
called the Court-Roll, the Copy whereof the Tenant hath. Rolls of the 
under the Stewards hand: And this is all his Evidence, and Court, what. 
| be can make no title but by this Roll. 8 
The Copiholder is he which is admitted Tenant of any Lands within any Manor, Cpibolder, 
which time out of mind by uſe and cuſtom of the Manor hath been demiſed and de- What. 
miſable to ſuch as will take the ſame in Fee-fimple, Fee-tail for life, years, or at will 
(is the cuſtom is) according to the cuſtom of the ſaid Manor, by Copy of Court. 
Roll of the ſaid Manor, weſt. 1 Symb. l. a. ſefF:646. Co.4-25: Lit. ſect. 13. 
So that to make a Copihold eftate, two things are requiſite. 
1. It muſt be a parcel of a Manor, Seck. 1. 
2. It muſt be demiſed or demiſable time out of mind, &c. And if either of theſe 
fail, the Copihold-renure is gone. For this cauſe the Tenure cannot be made at this 
day, unleſs it be made by Act of Parliament, Star. 35 H. 8.13. Co. 1 par. Inſt 
ol. 5 8. 
5 Theſe Tenants in moſt places are called Copiholders and Cuſtomary Tenants ; but Tenants by the 
in ſome places they are called Tenants by the Verge, Baſe-tenants, or Bond- tenants, t. 
&c. and ſo are the Lands called Bafe-lands, Bond-land, &c. | | 
The Grant of this Tenant is at the Will of the Lord. So the Tenant was antiently 
a Bondman, and his Tenure a Baſe-tenure : But time hath changed both, and now he 
and his Eſtate both are ſo far free, that if he pay his Rent, and do his Services accord. 
ing to the cuſtom of the place, the Lord cannot hurt him or his Eſtate, Co. 4. 29. 
And if he or any other evict him, he fhall have relief againſt chem. Whereof ſee 
afterwards, | | 
If any of the Tenants will transfer or alien any of their Copihold- lands, it muſt be 2. How the 
done by way of Surrender to the Lord or his Steward, or ſome of the Tenants ac- Copiholder 
cording tothe cuſtom of the place, to the uſe of ſuch perſon who is to have ir for the LA es 
time agreed upon between them: and then the party is to pay his Fine, and to have Surrender. 
it from the Lord according to the Surrender, and to have it entred, and a Copy 
thereof according to the cuſtom of the place: And if the Lord after ſurrender refuſe 
to admit, or die, or his Eltate end before admittance, he or his Succeſſor ſhall be Admiſſion 
compelled to make the admittance, And by Deed or otherwiſe ſuch a Tenant can- Alienation. 
not alien his Land without committing a Forfeiture, no, not by way of Exchange Forfeiture. 
with another Tenant. And if the Copiholder will deviſe it, he muſt ſurrender it to 
the uſe of his laſt Will, and declare his intent, Cv. of Copibolds, f.35. 
And for this the Tenant need not alleage a Cuſtom, for this is the Conmon- 
Law; ſo neither for a Surrender out of Court into the Lords hands. But to ſur- 
render to three of the Tenants, or to the Bailiff or Reeve out of the Court, to make 
this Surrender good, there muſt be a ſpecial Cuſtom alleaged for it, Co. 1 per. f. 59. . 
And yet by a Deed of Releaſe he may extinguiſh his Right to a Copihold whereinto * — 
another is before admitted, and bath ſuch an Eſtate as upon which the Releaſe may 9 
enure. As if a Surrender be made out of Court to the uſe. of 7. S. and it is not duly 
pre ſented according to cuſtom, and therefore void; yet 5. S. is admitted according, 
and after he that hach the right doth by Deed releaſe all his right to 7. S. this will 
bar him, and make good the Eſtate. Contra, 1 the Eſtate to paſs by the Releaſe, 
5 doth 
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- Surrenderer by Releaſe may make it good, Co. of Copibolds, fol, 10. But it 7. 


2. Confidered 
according to 
the Common 
Law. 


Ejectione firmæ. 


doth paſs by way of Enlargement: As if a Copiholder by Licence leaſe for years 
and then doth releaſe to the Leſſee for years. But I may ſurrender my Reverſion in. 
to the Lords hands, and he may grant it to the Leffee, Co. of Copiboldr, f. 300. 
So where no precedent Eftate is by Admittance, as if one diſſeiſe the Copiholder 
and the Copiholder releaſe to the Diſſeiſor, theſe Releaſes are void, Co. 425. : 

One Copiholder being ouſted by another, cannot releaſe to him. If a Copiholder 
be ouſted, and the Lord admit him that ouſted him, by his Releaſe the Copiholder 
may extinguiſh his Right, Co. c.114, And yet if a Surrender be ade du cf Court 
upon Condition, and preſented as abſolute, and ſo the Admittante is made, the 
ouſted, and the Lord admit him according to the cuſtom, I may releaſe Ko 
If a Copibolder doth bargain and fell his Copihold-land to his Lord without any 
Surrender, it is faid this will paſs it: But if his Eſtate be an Eſtate of Inheritance, 
comva por curiam Mich. 2 Pac. B. R. ys | 

Theſe ſtates are in ſome caſes ruled according to the Common Lum, and in ſome 
caſes according to the Cuftom. And therefore if ſuch a Copiholder be pur out of his 
land by his Lord or any other, heretofore he had no but in the Lords Court, 
or in Chancery: yet at this day he may bave remedy againſt his Lord or any other 
by Ejections firma, or Treſpaſs, or in Chancery, as a man thet hach fach an Eſtate by 
Deed, Co. 4. 21. 29. 22, &c. And if be make a Leaſe rendring Rem, he may bring 
Debt for it; and if one cut his Trees, he may have an Action of Treſpaſs. 

He ſhall be barred by a Fine and Nom claim in ſeven years, as another man ſhall be, 
Brownl. 1 par. 181. 

If the Copiholder make a Leaſe for years by the Lords licence, he may after fur. 
render the Reverſion after this Leaſe for years; for it is the Copiholders, not the 


- Lords Leaſe. And yet perhaps if the Copitiolder forfeir, the Leaſe may be made 


Seck. 2. 
Eſtates in Fee- 
fimple,Tail, or 
for life. 


Freehold. 


Diſcent. 


Emaib 
Cuſtom. 
Diſcent. 


Eſcheat, 


good, Hob. Rey pl. 159: N 

The fame words which will make Eſtates in Fee · ſimple, Fee. tail for life, & c. 

a Deed, will make Eſtares by e if a Surrender be to the uſe of 
?. S. without limitation of any Eftare, hereby P. J. ſhall have an Eſtate for lis life 
only : And yet by cuſtom in places it is otherwiſe; 

And if a Copi in Fee ſurrender Halend. after his deceaſe to the uſe of his 
child i vemter ſæ mier, Ci.) in the mothers womb, and the heirs of this child ; and if 
it die before marriage or full age, then to the uſe of F. S. and his heirs ; By this the 
father hath an Eſtate for life, and the limitation to the child is void, and fo it feemsis 
the Remainder alſo, Co. 4. 21, 24, &œc. For a Freehold cannot commence 5» future, 
nor one Fee depend on another, - Simpſons Cafe adjudged Afich. 13 Pac. J. f. 

And Deſcents of this Land, as well as the Creation of the Eftate, ſhall be guided 
by the Rules of the Common Law] except there be any ſpecial cuſtom in the place 
to the contrary, the eldeft ſon ſhall inherit. Poſſeſio fratris facit ſororem eſſe heredem 
of the lands in a Fee · ſimple; otherwiſe it is the Iſſue of a Copibolder in tail: 
This land may be intailed by Cuſtom, Co. of Cepiboldt, f.136. and rhe Ire ſhall have 
a Formedon in Diſcender. If one have iſſue a ſon and daughter by one venter, and a 
ſon by another, and the eldeſt purchaſe a Copihold in Fee, and die without iſſue, the 
dzuphter ſhall have the land, Co. of Copiholds, f.143. But a Deſcent of a Copihold 
ſhall not take away an Entry, Aach 6. pl.13. 

If one have a Copihold-eftate to the heir of the mothers fide, and he die without 
iſſue, it ſhall go to the heirs of the mothers ſide, and ſhall rather eſcheat then go to 
the heirs of the fathers ſide. But if I purchaſe Copihold-lands, and die without iſſue, 
and have no heirs of my fathers fide, it ſhall go to the heirs of my mothers fide. 
If there be father, uncle and fon, and the fon purchaſe this land and die, it ſhall go to 
the uncle. not to the father. So if there be three brothers, and the middle purchaſe 
this land and die without iſſue, the eldeſt ſhall have it. And if there be two Partners 
or Tenants in common of this land, and one die having iſſue, his Heir ſhaft inherir, 
not the Survivor. Contra of Jointenants. (v. of Copiboldi, ſect. 50. ¶ atthrop, fol. 88, 
89, 92, 93. 44 
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But in other things they differ from other Inhernances, and the Rules of the 3- Conſidered 
Common Law. And therefate theſe Ioboritances ( except there be a ſpecal Cuſtam according to 
for it in the place) have not theſe Collateral qualities which coacern not Deſcent, uon. 
as other Inheritances have. For ſuch land ſh deſcended ſhall not be gt eνẽ“d A ſſets te 
in the Heirs-tiands to charge him upon any, Obligation; she Wife {hill nos be en- las. 
dowed,the Hlusband not Tenant by the ecureelie; Deſcent ſhall not take away Entry, Cowntepe, 


Co. 4. 13. a ä 

A burdondes made by a Tenant in tail of this land, (adawiting it may be entailed) Tail. 
or by a Husband of the Copibold he bath in the right of his, wife, makes no Duſcan. 
tinuance,” Cv idm of Copubo{dz, f. 1 4 4. Brawnl-1 far 121. Fur as an Eſtate- tai may Diſcautingunce. 
be created by: Cuſtom, ſo it may be barred or diſcontinued by vurrender by ( uſtom, 
and ſo hath it been adjudged, 27 Elix. for the Manor of North-hall in the Caunty 
of Eſſex, Brownl. 2 par. 121. | 

If the Lord enter into a Statute, or take a Wife, and after the Copihold become Statute. 
void, and in the Lords hand by Surrender, Forfeit or Eſcheat, whiles it is in his hands 
it is liable to this charge. But if he grant it de «wo according to the Cuſtom, the 

Copiholdes ſhall hold his Eſtate diſcharged of both, Co. 8. 63. 4. 23- The true 
reaſon is, becauſe whea the Copiholder is once admitted, he is in by Cuſtom, which 
is Paramount the Grant; therefore if the Lord grant a Rent-clarge, and then grace 
the Copy, yet ſhall che Copiholder hold the land diſcharged of the Rent, as it ſeem- Charge. 
eth, though then he be not his Tenant, 8 Rep.63 +. | 

The Lord of a Manor where Copiholders are for life, grants a Rent-charge forth 
of the Manor; one Copihold eſcheats, and the Lard grants again the ſame by Copy; 
in this caſe it ns judged that the Copibalder ſhall hold it diſcharged of the Ront, 
and ſo of Statutes, Recognizances, Dowers. Nut if the Grant were out of twenty 
Acres by name in the occupation of ſuch a Copibolder, there perhaps in ſuch a caſe 
the Copiholder may hold it charged, Brownl. 2 par. 208. 

Copiheld-land is not extendable upon a Starute-Stapie ; but upon the Statute of 

$ ic is extendable, Brownl, 1 par. 34: 

If the Feoffee of a Manor on Condition, before the Condition broken, make Copi- Condition, 
hold-Eftaces, they are good, Co. 4. 24. If the Copiholder acknowledg a Statute, 
and then ſurrender, the Land is not liable, Calth, f. B. 

If Tenant in tail (without a ſpecial cuſtom or Copiholder in the right of his wife 
ſurrender, this is no Diſcontinuance, {.4.23. Dyer 263. So if the Lord make a ? — 
Leaſe for years of the Manor, excepting all Woods and Underwoods, and the Leſſee — 
make Grants by Copy according to the cuſtom ; the Copiholder ſhall bave wood in ; 
theſe Woods according to the cuſtom, Co. 8. 105. So if the Copiholder be uſed to 
have Common of Paſture or Eſtovers in the Lords Wakes or Woods, and the Lord 
alien the Woods or Waſtcs to another in Fee, and after mae a Copiboid- eſtate Common. 
eceording to the cuſtom, che Copiholder will have Common there as hath been 
uſed, Co. 8.63. I he Copiholders have been uſed to lop for Repair and for Fire, 
and che Lord leaſe the Manor (excepting the Trees) for years; the Leſſee makes an 
Eſtate according to Cuſtom : In this cale the Copiholder may cut the Trees as be 
hath uſed to do; andjif the Lord cut down all the Trees, the Copibolder may have vert. 
an Action of ehe Caſe. So if the Lord eli bis Waſte, and the Copiholder die, and — * 
the Lord grant a new Copy, this Copibolder will have Common there, Brownl. f 
7 pay. 231. But in this caſe the Cuſtom i pleading muſt be laid ſpecially : Ocher- Sg. 3. 
wile it is of a Leaſe for life by Deed. | 4. What Grant 

As long as x Copibold of Inheritance is in the Tenants hands, if is not liable to any of a Copihold 
ERate or Charge of the Lord, as Dower, Courteſſe, Elegit, Statmre, cc. But when = — 
it is in the Lord hands, it is liable, Co 4-22. But a Cuſtom in this caſe may make it 4 In reſpect 
chargeable, Calth.88,$9. 92,93. 


of the Manor 


Divers things are cequiſize-to make a good Grant of a Copihold-eſtate. As, of the which 

- 1, Theremult of neceſſity be a good Magor and Court — For a Copi- 3 

hold - eſtate carmot be made wichaut Court, and a Court cannot be without a — Court in 

Manor; asd then there muſt be a Cuſtom for che ailowancerhercof,and this Cuſtom which the E- 

mult be of and in the ſame Manor. A Lord to give the Copihold ; a Tenant of ſtate is grant- 
S 2 


capacity ©** 


Copibolder and Copibold. Cuargz, 


Manor deſtroy- 
ed. 


Extinguiſbment 


Court. 


Judg. 


Franchiſe loſt. 


Saſpenſion, 


2, Ia reſpect 
of the Lord 


capacity to take, and the thing to be granted, which muſt be grantable, and may be 
held according to the tenure. But for the opening of theſe things, it muſt be known 
touching a Manor, | | 

1. Thata Manor cannot be made at this day. | 5 

2: Albeit it cannot be made at this day, yet it may be marred : For a Manor 
may be diſſolved many ways. As ficft, if the Court - Baron (which is incident to ey 
Manor) be deſtroyed ; for the Court and Manor ſtand and fall together. And there. 
fore if all the Freeholders but one eſcheat to, or be purchaſed by the Lord, hereby 
the Manor is deſtroyed : For there muſt be two Freeholders at leaſt to ſupport 
the Court-Baron, and two Copiholders at leaſt to ſupport the Cuſtomary Court. 
So if the Lord ſuffer all his C opiholds but one to fall in his hand, or mike a Feoff- 
ment of all-but one, hereby the Manor is diſſolved. | 

But here this difference muſt be heeded ; That there being ( as we have ſhewed 

before) in every Manor where are Frecholders and Copiholders, two Courts: 
A Court of Freeholders, which is by Common-Law forthe Trial of Actions wherein 
they ate Judges; and a Court of Copiholders, which is for the ſurrendring and 
granting of Eſtates, and making Admittances, and wherein the Lord or his Steward 
is Judg; that one of theſe may ſtand without the other. And therefore if the Lord 
ſell the Reverſion of all his Copiholds in Fee to one man, this man hath a Manor 
and a Court to this purpoſe, and may do all touching Copihold-eftates which the 
Seller might have done; and he that ſels may do all that belongs to the Freehold- 
Court, as he did before, Co. 4. 26. 6.64. Co. 1 par. 58. 
So if the Lord make a Leaſe for years of all his Copihold-lands, it ſeems the 
Leſſee for the time of the Leaſe may keep Courts, and grant Eſtates. But if the 
Lord make a Feoffment or Leaſe of one, or of ſome of the Copiholds only, it 
ſeems this Feoffee or Leflee cannot keep Courts ; and therefore the Manor, as to this 
parcel, is deſtroyed. 

It the Demeſns be once by the AR of the party ſevered from the Services in Fee- 
ſimple, or the Copiholds from the Manor, bereby the Manor is deſtroyed for ever, 
Co. 4. 26. 6. 24. by 

IF one have a Vanor, and grant the Moyety of it co another, hereby the Manor 
is deſtroyed, by Juſt, Zones opinion: Sed quere. So if the Lord ſell away the Inhe- 
ritance of all the Copiholds to ſeveral perſons, hereby the Manor Court of 
Copiholders are diſſolved. 

And if the Severarce be but for an inſtant, and without any tranſmutation of 
Poſl: lion, yet the Manor is deſtroyed. But by Act of the Law a Manor may be 
divided: As when a Manor deſcends, and is divided between two Partners, that one 
have one part of the Demeſns and Services, and another the other part; each of them 
have a Manor and a Court. 

If one Manor held of another eſcheat, they are united, and continue both. And 
yet if a Court- Leet, Waif, Stray, Wreek, and the like be together by Preſcription, 
— the Manor be deſtroyed, yet the Leer, Waifs, &c. continue. Caltbrep 

ol. 13. 

2. As a Manor may be diſſolved, ſo it may be ſuſpended for a time, and revived 
again: As if a Manor come to Parceners, and one upon the Diviſion hath all the 
Services, and the other all the Demeſns, and after one of them die without Iſſue, ſo 
that his part cometh to the other alſo ; by this the Manor is revived again. Fortier 
eſt diſpoſitio legis quam hominis, Co. 4. 26. 

The Court muſt be kept on ſome part of that which is within the Manor ; for 
if it be holden out of the Manor, it is void; except by Cuſtom, he having two 
—— have time out of mind kept one Court for both. C(okg upon Littleton, 

ol. 58, i 

The ſecond thing required to the making of a gaod Grant by Copy of Copihold- 

Land, is, a good Lord; that is, the party that makes the Grant muſt be ſeiſed, 


ol che Manor that is, he muſt be in poſſeſſion in, and have a good right or title to the Manor, of 
and his Eſtate. = whereof the Eftate is made. For the opening whereof, theſe things are to be 
nown. 


That 
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That any perſon who may be a good Grantor in a Deed, may be a good Grantee 
of a Copibold - Eſtate. For this any perſon, man or woman, that hath a lawful Eſtate 
in a Manor for a time, may be a good Lord to grant Copiholds, take Surrenders, 
make Eftates and Admittances according to the Cuſtom of the Manor, notwith- 
ſtanding the diſability of his perſon, or exility of bis eſtate. And therefore it is Diſability of 
| held, that a Lunatick or a man ow compor mentis, an Infant, an Excommunirate an, c. 
perfon, a perſon outlawed in an Action perſonal; a Felon before his Attainder by 
Outlawry, Verdi& or Confeſſion, being Lord of a Manor, may grant Copihold- 
Eſtates for any time according to the Cuſtom of the Manor, as another man may 
do, and Eftates made by them are unavoidable. So a Villain Purchaſor of. a Manor, 
and Alienee in Mortmain, may make Copihold-Eſtates till the Lord do make his 
Entry, (v. of Copiholas, f 89. 
A Tenant in tail for life, years, in Dower, by the Courteſie, by Statute or Elegit Sell. + 
of the Manor, may make Copihold-Eſtates, as well as a Tenant in Fee-ſimple. 
So may a Tenant at will of a Manor, by Copihold, or at Commor-Law ; and this 
of Copibolds in Reverſion, as well as Copiholds in Poſſeſſion. And therefore if a 
Tenant for life of a Manor grant a Copy in Reverſion according to Cuſtom, and 
die before the Copiholder ; this is a good Copy in Reverſion againſt all the ſuc- 
ceeding Lords. Adjudged 29 Elix. B. R. Sir Peter Carews Caſe. Brownlow) 
I par 231 
Pit one ſeiſed of a Manor for life, wherein are Copiholds of Inheritance, and a 
Copiholder doth ſurrender to the uſe of a ſtranger in Fee, the Lord may grant and 
admit accordingly, and this will bind him in Reverſion. But if the Copihold be only 
grantable for lives, it is ſaid then; the Lord upon-Surrender cannot grant more then 
for the life of the Grantor But if the Lord of a Manor, for or during the Minority 
of a Ward, of which the Copihold is demiſable for three lives ſucceſſively, and not 
ſeverally ; if there the Copiholder dieth, the Lord may grant it being void for three 
lives at his pleaſure, and this ſnall bind him in Reverſion, ar his Heir at full age, 
Calibrep Read. 50. But gquere of this. 
If a Copiholder in Fee ſurrender to the uſe of the Lord for life, the Remainder 
to a ſtranger in Fee, or keepeth the Reverſion to himſelf, the Lord cannot grant this 
in Fee by Copy. Nemo poteſt plus juris in alium transferre, quam ipſe habet. X 
So may a Feoffee or Leſſee of a Manor on Condition, till the Condition be broken, Grantee in 
And yet a Leaſe for life by Deed in this caſe will be avoided : And it is held by Cndition. 
ſome, that if a Leaſe be made for life on Condition, and the Leſſee afrer the Con- 
dition broken, and before Entry of the Leſſor, make Copihold· Eſtates, that theſe 
are good, becauſe this Leaſe is not void, bur voidable at the pleaſure of the Leſſor; 
. of Copiholds 89. 
If the Feoffor or Leſſor, after the Condition broken, keep Court and make 
Copihold-Eſtates, theſe are good; for the keeping of the Court is an Entry in Law, 
Calthrop Read 94. 
If a Feoffee of a Manor on Condition, enfeoff another of it, and the next day, or 
the ſame day after he hath the Manor, make Copihold-eftates, they are good; for it 
ſufficeth if he be lawful Lord for the time. But if a Tenant for life of a Manor, make 
a Leaſe for years of it and dieth, and then the Leſſee for years maketh Copihold- 
Eftates, theſe are voidabſe by the firſt Leſſor. So if a Leſſee for years of a Manor 
grant a Copihold in Reverſion, and before the Reverfion happen the Term is ex- 
pired, the Grant is void ; and ſo it is if the Leſſee ſurrender his Term, and before 
the Leaſe ſhould have ended, the Reverſion happen, yet the Grant is not good, 
Co. of Copiholds 88. 
A Gardein in Chivalry that bath a Manor of the Wards, may make Copihold- Gardein, 
Eſſates upon it. The Husband and Wife, within.a Manor he bath in right of his 
Wife, but not the Wife alone, may make Copihold-Eftates; nor may the Husband 
alone (as it ſeems) make Eſtates. | 
If the Husband and Wife in free marriage make Copihold-Eſtates, and they be Nba and | 
afterwards divorced, the Eſtates made before the Divorce are good; ſo if the Wife Wife 
be after divorced for Infarcy. 
If 


318 


( opibolder and Copibold, Cu-. 32 


— 


Deviſee, 


Boch Palitick, 


Parſon, 


Tenant by 
Statute. 
Tenant in 
Do wer. 


D iſſeiſor. 
Abator. 


Admittances, 


H one ſeiſed in Fee of a Manor, by his Will in Writing deviſe, that bis Execytors 
ſhall fell or make Copihold-eftates according to the Cuſtom, for payment of his debes 
or the like, they may make good eftates accordingly, Ca. upon Lit. 58. And yet if 
the Lord deviſe that his friends ſhall keep Courts, or make Copibolds, and no more, 
this is not good, Calthrop, f.95- d 

So if one die ſeiſed of a Manor, having a daughter, his wiie privily with child of a 
ſoo, the daughter may make Copihald-ettares till che ſon is born. 

A Corporation, Biſhop or Prebend ſeiſed of a Manor, may make Copihold- 


res. 

If a Parſon that hath a Manor after inſtitution, and before induction, make Copi- 
hold. eſtates, it ſeems theſe are not gaod: S0 if after induction he had not read the 
Articles, and he be after removed for this. But if he be deprived after for any crime, 
his Grants before are gaod;: Co. of Copiboldi, f $9,92+ 

If the Lord acknowledg a Statute, and after make a Copihold-eſtate, and then it is 
extended, this will not hurt the eſtate. So if the Lord take a wife, and then make 
Copibold-eftates, and then dieth, the wifes Dower will not hurt the eſtate, though 
ſhe be endowed of the Manor, And yet if an Heir after the Lords death make Copi- 
bold- eſlates, and after the Manor is aftigned-co his wife, ſhe may happily avoid this, 
Co. of Copi holds, 8 4. | 

If the Lord make a Feoffment in Fee, Leaſe for life or years of all his Copiholds, 
the Feoffee or Leſſee may make Copihold-eſtates, take Surrenders, Admittances, &c. 
But if the Lord grant the Reverfion of one +. opihold, neither he nor the Grantee, 
nor bath af thera together are able to grant any Copihold-eftate of this land. 

If the Lord releaſe all the Services of the Frecholders of the Manor, or all the 
Freeholds eſcheat, yet the Lord doth continue a good Lord, and able to make Copi. 
hold- eſtates of the Copihaid-lands. 592 N 

In all caſes where the Lord may make Copihold-eſtates 4 »ove, be may take Sur -· 
renders, and make Admittances. But in theſe caſes, and cheſe perſons, a Diſſeiſar, 
Abator, or Intrudor in a Manor, the Heir or Feoffee oſ a Diſleiſor, Grantee of a 
Tenant in tail, one that boldeth after his Eſtate is ended as a Feoffee or Leſſee upon 
Condition, efcer the Condition is broken ; one that bath no Eſtate at all, or no good 
Eſtate, or the Copihold is deſtroyed ; theſe cannot make any Copihoid-eſtate by 
way of voluntary Grant, or take Surrenders and make new Grants accordingly. 
And yet it is thought, that a Diſſeiſor of a Manor, or any ſuch Lord that hath poſſe 
ſion only of a Manor, may make Admietances upon Deſcents, or do any ſuch like act, 
and that this will bind him that hath righr, Co. 4. 27. 8.63. 64. 1 par.58.74. Calthrap 
fol. o. ꝙ . 90.91. (0. of Copibolds 36.80.87: Dyer 375. 

And yet if the Cuſtom be deſtroyed by granting away the Reverſion, or where 
there is one Copiholder only left; in this caſe he cannot make Admittantes, or do 


any thing as Lord, Co. 4. 27. 


Sect. 3. 
g.In treſpcct of 
the Steward. 


Ability, 


Judg. 


To make a good Grant of Copihold- land, there muſt be a good Steward of the 
Court wherein the Eftateis granted. And as touching this point, theſe things are to 
be known, 

1. Any man may be a Steward: And therefore if an Infant, Lunatick, Nen compo: 
ment is, Outlawed or Excommunicated perſon be made Steward, all Acts that he doth 
according co his Office are good. 

2. He may be retained by word, as well as by Patent: Otherwiſe it is if ic be « 
Stewardſhip of the Kings Court. And any colourable authority may be ſufficient to 
make a man a Steward to this purpoſe : Yea, it is held, that a Copihold granted by 
an Under-Steward without any authority from the Lord or High-Stewatd, is good, 
C9.4.3, of Copibold 126.27. Gatcbrop f.73. ' 

3. His authority is derived wholly from che Lord, whoſe perſon he doth repreſent; 
and under him in his abſence he is Judg of the Court. 

4. He muſt do all in the Lords name: As if he take furrenders, make Grants or 


Aumittances, or give licence to alien where he hath ſpecial power from the Lord, or 


is enabled by. ſpecial cuſtom ſo to do; he muſt do this in the Lords name, (v. of 
Copiholds 125. | * 
: 5. Ide 
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5: The Steward cannot 40 fo nuch ds che. Lord blomelf For che Lord himſelf Licence, 


ma Derr he plea ſe<vithour- as well as within Adi e. 
the dance 3 bat the And che Lord may 
ive licence to bis Tena to aden bis (2nd by Devd 3 but it is doubred whethet d 
d cum ſo do or noi in Court hon a ſpeciaſ cuſtom of the place, or a ſpecial 
authority from the Lord to enable him thereto, Co, of Ceiholdi, . tag. 
6. This Office may be forieit many ways.” 4 By 3-23 if the Steward burn Forfeit. 
the Court-Rolls, or be corrupt in his Office, orthe ike; 2. Nom uſer ; as when be 
is bound by his Patent to keep Courts at certain times in the year without — — 
and the Lord be prejudiced by this omiſſtom. 3. Refuler ; as if he be bound to keep 
Court apbn demand, and do not, albeir che Lord have oo prejudice by it, yet it is a 
Forfeiture, Co. of Copibelds, f. 129. 
7. The Stewadhmay appoint an Under-fteward, See for this, Co. of Copibetds, Vnderflewird, 
ol. 132 . ' 
£ Any one that * good Gtantot im à Deed at Common -Law, may makea — = _— 
Surrender-or Grant of Copitold-land. And as to this point, cheſe things are t ddt 


to be known. 1 3 0 e 12 — whe 
1. Any Body - Corporate or Politick, being Lord, may make a Grant z or being Grant or Sars 
Tenant, may make a Surrender of Copihold · and. render. 


2. Grants by Lords, and Surrenders by other Tenants, as Felons before Attainder, 4bility. 
Baſtard, Hereticks, Lepers, deaf, damb, or blind men, are good. - 
3. He that is not a good Grantor, cannot make a good Grant or Surrender of 
Copihold- land wichout a ſpecial Cuſtom to enable bim thertunto. And hence it is, 
that Surrenders made by Infants, Aliens, Idevis, fuck a3 are horn · deaf, dumb, or 
blind, and Women covert, Wives withour are not good. And yet it is 
held, chat a Womar-covert being Jointenent with another, may ſurrender her own 
part to the uſe of her Husband. But I doubt much of this. Co. 4. 26, 27. Co 1 pare 
f.42. of Oe f. Ca . | b u 
4 A Woman covert cannot ſurtender with her Husband, but ſhe muſt be firſt 
examined by the Lord or his Keward ; and this cannot be by the Tenants, Cult hop 
$6, $7. | | | 
5. Such perſons as may grant or furrender, cannot grant more then have. 7,intman 
And therefore if the Copiholder be a Jointenant, be — grant but his — part: — 
He chat is Copiholder for fe only, can ſarrender but for this life. And yet if there 
be two Jointenants of a Manor, and a Copihold eſcheat, and one of the Lords grant 
2 Copihold alone; chis is good to bind his Companion, (Cv. of Copiholds, 
of. 91. XY 
Any one that may be a good Gtuntee by Deed, may be a Graneee by Copy, 5.1nreſpett of 
a good "And — — * the —— 
1, A Surrender or Grant of Copihold-land may be made to a Lunarick, Baſtard, whom , or to 
man not of a ſound memory, petfon atrainr of Felony, Major and Commonalty, — * 
Tofant, Outlawed or Excommunicate perſon, Bondman or Feme- covert. But a Monk Ability, 
or Frier cannot be a Copiholder ; and it is doubted whether an Alien born may be 
a good Copihaider, or bt. Perk. fed. 32. Co. of Copihelals 97. Calth. f. 5. 
2+ The Surrender to the uſe of a Feme-covert is good, till her Hausband diſagree Incertaimy. 
to K. f - 
3. 10 caſe of an Infant or Feme. covert as to the Lords ſervice; for the Infant, un- 
= Io Gas by the Gardein or Prochein-amy ; and for the Wiſe, by the 
4. The Lord ſhall retzin the land of the Ideot or Lunatic till be come to himſelf. 
So ſome ſay for the Infants lands till he be of age, Calth.f.3 2465. 
5. A Surrender may be of Copidold - land to the uſe of the Lord himſelf, and he 
Ot yang his own uſe, Cv. of (i, f. 94, Doubted by ( althrep, 
6. The Husband may furrender to the uſe of his Wiſe, and by a ſpecial Cuftom Huchard ad 
-- bag may ſurrender to the uſe of the Husband, Co. 4. 21 30; Of Copied, Wife. 
Jv. 94- 


7. One 


— — — n P-ſ— — — . —ͤ— — 
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Jointensat. 7. One. Jointenant man ſutreader do eth uſe of another; Jointenan rg. 
de 8. A U H —— chat ſhatt be Heir of 
7. or thenem Child of AS o6r next Wile ar toihie chat r 
good ; fot nothing paſſeth till ad mixtante. Ocherwiſe it were of ſuch; a Grant by 
Deed, Co. of Copibolds, f. y. Quere-» And a Surrender to the uſe pf the right 
heirs of ?.S. ——— 2 oe cb RY 2 45 1 
kf 9. A gend Grantee may, e ttarney, C of Ci non 
10. A Gyant: of Copihold- land may be to two or more; and they ſhall be Joige. 
Moancs, Kb £148.57; 2d, een: nnr r 0 70 099 
6. In reſpet The Lord of Manor himſelf in perſon may make any nt of Copibold-land, 
of rhe place or take a Surrender, or make any Adaitrancethereof,: o Surrender or Deſeent in 
— it is any place as well without as within the Manor, and as well without as within the 
Pp +,” Court. But the Steward muſt do it chin the Manor, and in Hurt, or it is not 
good. And yet by a ſpecial Cuſtom of the place, a Surrender may be made to the 
| Steward, or to ſome of the Tenants out of Court;) and this as good. 
7. In reſpe& The thing granted or ſurrendted, muſt be at the time of the thing dote, 
of the thing parcel of the Manor. For the opening of which point, theſe things are to be 
ee e SY { 15 95840 
rrendred, 1 Cuſtomary Manor which hath Chpiholds within it, may be held of another 
Manor, and be granted by Copy as other Land may be, (911,18. So way Houſes, 
Lands, Meadows or Paſtutęs, and whatſoever doth contern them which, is of per- 
petuity and parcel of the Manor, as a Common, Advowſon, or Fair appendant, the 
Veſture or Herbage of Land, Underwoods out of a-great Wood, and that with. 
wut the Soil, if they have been uſually de miſed for Copy, And if the thing -granted 
de incertain, iaray be made certain hy Election, as in other caſes of Gram 


at Commen-Law, Co. 1 py. Inſt. fol. 38. of Copiholds 117, 118. Co. 4. 31.37; 


fauem 120. 85 # 


o 


or Advowfons in groſs, which/are incorporate Hereditaments, out of which no Rent 
can iſſue, are not grantable by Copy ; ſo the Lords Deme ſus pevet let by Copy, are 
not grantable by Copy. And yet if in this caſe the Lord grant them by Copy, be 
- himſelf cannot a void the Grant, but it will be good-againſt him for his life. 2 ere 
how he ſhall plead it, as Grant by Copy, or by Leaſe-paral. WE | 
Seck. 6. - 2. The'thing granted muſt be at the time of the Grant made, parcel of the 
Parcel of the Manor; otherwiſe the Grant will not be good. And therefore it the Lord make 4 
— Leaſe for years of the Reverſion of oneof his Copihold-Tenements, this Tenement 
during this Term is no part of the Manor, and therefore cannot be granted by Copy 
in the Lords Court. (Quatre 1 Inſt. 325.4 Plow. Com. 1044. Bur this bappily 
may be in time reunited to the Manor, and then grantable. But if a Feoffment be 
made wit h or without a Deed by the Lord of a Manor, of oog Copibold-Tenement; 
by this the ſame is divided for ever from the Manor, and cannot be granted by 
Copy : And yet the Grant made before the ſeverance, is good. So if obe gras 
his Manor, except one Acre, and after grant this Acre by Copy: this is por good, 
becauſe at the time of the Grant it was not parcel of the Manor, Co. ſuper Lit. 324, 
325. Of Copibold 82. Dyer 281; | | + 
Demiſed or de- 3. The thing granted muſt be demiſed , or demiſable time out of mind by 
miſable by Copy, Copy; ( that is) it is either let by Copy at the preſent, or capable of being let 
by Copy ; having been ſo let, and not by Leaſe, time aut of mind. And if when & 
were laſt let, it was let by Copy, and be now come into the Lords hands, and he 
never let it far many years — 4 by Deed or otherwiſe, this hindereth not hut 
that it may be let by Cop yůyy k . 42 g _—_ 
And in" this taſe it matters not hom it came into the Lords bands, whether by 
Eſcheat or Forfeicure, or Surrender. And yet if the Lord vurchaſe the Copibold 
of the Tenant, or it eſcheat, ſome have doubted if it be not extinct, and ſo not 
gtantable again, (But upon little reaſon, as I conceive.) Ca/threp, fol. 16.86. 91-99 
Idem 35. Go. ſuper Lit. f. 5 ;. | Fo 


But ſuch things as lie not in Tenure, as a Rent, Bailiwick. yr Stewardſhip Commons 


— 


4 
{ 
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And if a Copiholder forfeit his Land by Waſte, and a Seiſure is awarded, but 
the Lord ſuffereth the Tenant to occupy the Land twenty years to , without 
receiving Rent, ke may after it by Copy; but if after Seifure awarded, a 
ſtranger, enter, diſſeiſe him, and make a Feoffment in Fee, and then the Lord re- 
enter, and grant it by Copy ; this is not good by Calthrop, fol. 25. Quere for a diſ- 
ſeiſing, and Feoſſment, cannot alter the nature of the Land. 
If a man will overthrow a Copihold Eſtate, under pretence that it hath been let 
by Indenture, or otherwiſe then by Copy, he muſt ſhew it to be within the time of 
mans memory: For if it hath been let by Copy for fifty or ſixty years, it will hard- 
ly be admitted to the contrary, Calthrop, fol. 19: 85. : 
The Heir of a Copiholder in Fee, hath before his Admiffion, ſuch an Eftate in the 
Land, that he may ſurrender it, 2 bring Treſpaſs; and if hedie, his Heir ſhall have 
it by deſcent. Dyer 292. 302. Cv. of Fopibeld. 4. 21. : 
1 a Co of nk found, to the intent that a ſtranger may have a s mo 
Rent out of it; this is not a good Copihold-Rent, by Calthrop, fol. 92. = — 
No Copihold-Land can paſs from the Lord to his Tenant, nor from one Tenant the Grapt, and 
to another, but by way of Grant, or Surrender in the Court of the Mannor, ac- of Grant, w- 
cording to the cuſtom of the place; and as touching this point, cheſe things are to ne. 


be known. 
1. In ſome Grants a Surrender is ſufficient without Preſentment, or Admittance; r 
in ſome an Admitrance without a Surrender, or Preſentment; in ſome a 8. and Admit 


and Admittance, are both neceſſary, and in ſome a Surrender Preſentment, and 
Admittance are all neceſſary: As if the Copi-holder Surrender to the Lords uſe, 
there needs no Admittance: And if a Lord make a voluntary Grant of a Copihold 
in his bands, no Surrender is needful, but Admittance onely. If the Copiholder 
furrender in Court to the uſe of a ftranger ; beſides the Surrender, Admittance is re- 
uiſit. And if the Surrender be made out of Court, to the Lord himſelf, which 

te | Cuftom will Warrant, or into the hands of the Bailiff, or of two of 
the Tenants (which dy Horde Cuſtom onely is warrancable. ) In this caſe there muft 
be, beſides the S a true Preſentment of the Surrender in Court; by the fame 
perſons, into whoſe hands the Surrender was made, and an Admittance of the Lord, 
according to the effect of the Surrender, and Preſentment. Cv. of C vpibold. Sect. 
38, 

2. A Grant may be of Copihold-Land in Fee-fimple, Fee-tail, for life, or years, 
in Poſſeſſion or Reverſion, as the Cuſtom expreſly, or interpretatively will warrant 
it. Co, of Copihold SefF.47. But the Lord without a cuſtom, cannot grant a Copi- 
hold in Reverſion. 15 Car. B. . 14% 22 | 

3. If the Lord having Copihold-Land in his hand, grant it by Deed; or Iſſue, to 
Hold at Will, according to the Cuſtom of the Mannor ; this is not good to make a 
Copihold-Eftate: '{alrhrop, fol. 47. Wat | 

4. In all good of Copiho ld - Eſtates, it ſeems the Antient-Nent tuft be Ancient Rent; 
reſerved, not onely in quantity, but in all beneficial qualities: And therefore it is 
held, That if the Antient- Rent were in Gold, and the new be in Silver :; or the old 
were payable at four days, and the new be payable at two days: Theſe are not 
Copihold Grants: But this it ſeems is to be underſtood of Copiholds of Inherit- 
* 7 admittances into them. (v. of Cepiboldi, fol. 109, 110. Calthrop, ful. 

* 89, 1. 8 

A Surrender is the giving up of the Land by the Tenant to the Lotd, according Se. 7. 
tothe Cuſtom: And this is entred hi Ad havc curiam venit A_de B. Swrrender. 
& ſurſum reddidit in adm curis unum Meſnaginm, & in mans duni ad uſuns * 
k C. de D/ & beredum ſnorum ( vel heredum de ſmo exeuntinm, ) vel pro termino 
vita ſua. &c, Et ſuper hoc venit predifine C. de D. & cepir de domino in cadem curia 
Meſnagium pradiſtum, &c. Habendum & Tenendum fibi c heredibus* ſuis (vel 
$65 & heredibus de corgore ſus exenntibus, vel fibi ad terminam vita, &c.) ad vo- 
lantatem domini ſecundum conſuetudinem manerii, faciendo & reddendo inde reddirus, 
ſervitia & conſmetudines, inde prius debita, & conſucta, c, dar domind pro fine, &c. 
¶ ſecis dowina fidelitatem, Cc. 2 + dah 
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render. 


Attorney. 


Infant. 


Jointenants 
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his Ball k 2 And it may be rd out of Court, — 
8 without a — — 5c Mich, 37, 
Elit. Brights 2 
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, mull be 


ne 


Secondly, 1; aft be made 10 the Lasd, ibat can make Copibohl-Eſtates, or ſome 
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g. Ina Sutrender it matters not, whether the Partee to whoſe it be, be preciſely Incermist). 


expreſſed, if by any citcumſtance he may be known: And therefore 4 Surrender to 
the Archbiſhop of ( anterbury, Major of London, next of his Kin, or next of his 
Blood, his Brother, his Siſter, or his Son may be gobd, and it may be made certain 
by Averment. So if it be to a mans Wife without warming of her, or to the high 
Sheriff of Norfolk, But a Surrender to the uſe of ones Couſin or Friend, is void 
for incertainty ; ſo if it be to the uſe of three or four of Dale, or to the aſe of A. 
B. or C. D. C... 19. of Copibeld 906. 

10. The Surrender bindes the Land immediately, ſo as the Lord cannot avoid, or 


prevent the intention, nor prejudice him, that is to have it, By any act that he can The operation 
do: And yet it is rather a manifeſting of the parties intention, then the pafli of of a Swrender, 


an Intereſt. For till Admittance, the Surrenderer is Tenant to the Land, and (hall 
receive the profits to his own uſe, and he muſt perform rhe Services: And yet he 
cannot paſs the Land to any other, or make it ſubject to any incumbrance of his; 
nor hath the Grantee any intereſt to puniſh Treſpaſs, Sutrender, c. And yet 
he cannot be defeated of it; and he may compel the Lord to admit him, (v.. 26, 
29- of C opibold, fol. 106. If I make a Sutrender to the Lotd Ea intentione, that he 
ſhall grant the Land to 7. S. and the Lord refuſe to grant it accordingly ; in this 
caſe I may re enter upon the Lord: But 7. S. hath no remedy, as incaſe where the 
Surrender is made to the uſe of 7. S. by Calthrop. f. 6 l. 


11. A Surrender is not Countermandable by the Surtenderer; and yet if a Copi- Countermand. 


holder languiſhing in extremity, ſurrendreth his Land ont of Court to the uſe of 
his Couſin, in conſideration of Blood, or ts the uſe of his Son in confideration of 
natural love, and after recover before Preſemment; happily this may be revoked. 
But if it be upon good conſideration, as for payment of debts, and for any ſum of 
money paid; thongh it be made out of Couet, yet it is as binding, as if it were made 
in the Court. Co, of {opihbold, f. 106. 1 


- The Preſentment made aur of Court, muſt be afterwards duly pteſented at the Preſen ment. 


Court, according to the Cuſtom of the Mafior, in wach theſe things are to be 
1. This Preſentment is the Information of men, ſworn to the Lord or Stetrard, 
touching ſome things done out of Court. 
2 Ibis is either general, . of all things, and by the whole homage ; or it is 
ſpecials viz. by fome Fenaats or of one, or ſome things onely. 


3. This by the General Cuſtom, is robe made the next Court after the Surrender, Cuſt»m. 


but by the Cuitom of fome Manors, may be the ſecond or third Court after the Sur- 
render; and if it be not then preſented according to the Cuſtom, it is void. (v. 
1 part. 61, 62. 5 8 * 

4. This alſo muſt be made in all rhings according to the Surrender, otherwiſe it is 
not good: And therefore if the Sutrender be Conditional, and the preſentment ab- 
ſolute, all is noughr 5 and yet if the Surrender be rightly preſented, and the Entry of 
the Condition be omitted by the Steward; this upon ptoof may be hotpen. Co. 
F part. 61,62, of Copihotd, f. 107. | 

5- No death will hurt the Preſentment, and therefore if the Sarrenderer die, yet 
the Preſentment may be made after his death: And if he to whoſe uſe the Surrender 
is made, die before Preſentmont, the Preſentment may be made thereof after his 
death; and thereupon his bleir ſhall be admitted. So if 7. 5. Surrender to the uſe 
of A. for life, the Remainder to B. and 7. S. die, and A. die before the Pteſentment 
made, and after the Pretentment is made; in tfis caſe he in Remainder ſhall be ad- 
mired. So if two Surrender to the uſe of two joyntly, aud one of them die before 
Freſentment; in this cafe the other ſhell be admitted to the whoſe, So likewiſe if 
the Tenants that take rhe Surrender, die, the Lord may notwithſtanding opon the 
proof of it, cake in the Teaant by Admittanee. Co. 4. 39: of Copihold, Fett. 40. 
fol.107. Ce. 18,29, And yet if a Surrenuer be made to che Lord in the preſence 
of Tenams our of Court, and there che Lord doth grant it, bur he dieth before this 
7 A. or the Tenunt admitted; this it ſeemerh is not good. Calthrop, 
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(opiholder and Copi hold. 


Admittance 


upon Grant or 


Surrender. 


Sel. 9. 


Rent. 


Upon a De. 
ſcent, 


To the Perfection of the Copiholders Eſtate, admiſſion, as that without which no 
Eſtate paſſeth by the Surrender, is neceſſary z as touching which, theſe things are to 
be known. 

I. This is the receiving of the Tenant into the Copihold by the Lord, or his Ste. 
ward, according to the Cuſtom of the place; and it is thus entred, Ad hauc curiam 
J. S. petit aamitti, &c. Quem dominus per ſene/challum admiſſit, & unde admiſſus eſt 
tenens. Co. of Copihold f.115. , Calth f,62. | 

2. Some make it expreſs, and implied, / 5.) by acceptance of Rent, &c. {alth.f.6, 
It is alſo either upon a voluntary Grant or Surrender, or upon a Deſcent. Co 1. 140, 
3. It is a Judicial AR of the Lords, and in caſe of a voluntary Admittance, he is 
but an Inſtrument, and may be compelled according tothe Cuſtom to do it; for he 
is not eſteemed as owner to any purpoſe, and therefore he cannot prejudice the Sur- 
render in any caſe : And therefore as to this Act, the Lords Title to the Manor, whe- 
ther he hath it by right or wrong, is not much conſiderable. Co. of (opihold, f. i io. 

4. This is neceſſary, for upon voluntary Grants and Surrenders, the Tenant hath 
nothing in the Land till Admittance, and upon Deſcents he is not perfect Tenanttill 
his Admittance. Ce of Copshold,f.112,11;. Let in this caſe of a Surrender to the 
Lords uſe, no Admittance is needful; and where there is an imphicite 4 dmittaoce, 
there needs no Expreſs Admittance: And where Tenant in pofſeſſion is aduntted, he 
in the Remainder on the ſame Copy, need hot to be admitted. and yet the Heirs of 
a Copartner muſt be admitted into a moyety, Calth f.63,64. And he that enters for 
a Condition broken, needs no Admittance. Calth. f.61. If a Copiholder for years, 
die, the Executor needs not be admitted, ſo neither the Husband of the Wife, Copi- 
holder for years after her death, Calth f.95, 

5. TheSteward it is ſaid, may do it out of Court any: where within the Manor; 
except there be any Cuſtom againſt ic. Kzech.82, Co. of 'Copihold, f. 123. 1 

6. The Admiſſion muſt purſue the Surtender ; yet in ſome caſes albeit it do differ 
from it; it i good enough : and therefore if-the Surrender be to the uſe of 7 & tor 
life, or to the uſe of 7. Hi generally, andthe Lord doth ad mit him in Fee; this iu 2 
good Admittance for his life onely. And yet if the Surrender be on Condition, and 
the Lord omit the Condition, it is al} void, Co: of Copibeld, f. 1 1 2. So if the Surrender 
be to the uſe of 7. D. alone, and the new Grant and Admittance are to 7. D. and 
7. B. This is good ſot 7. D and void for 5. Z. Co. of Copibold, f. 111, 112. So if 
the Surrender be reſerving ten ſhillings and the Admittance be reſerving twenty 
ſhillings, ic is good for the ten ſhilliggs: But if che Surrender be reſerving twenty 
ſhillings, and the Admittance reſerving ten ſhillings, it is all naught ; the contrary 
ſeems to be deduced from the caſe of Weſtwick, 4. Rep, 28; 4. b. So if the Surrender 
be to the uſe of 7. S. and the Lord admit 7. G. and after admit 7 F. It is ſaid in ihis 
caſe 5. F. and 7. G. ſnall have the Land together. But if the Surrender be to the 
uſe of J. S. alone, and the Lord admit 7, G. alone; this is all void. Co. 4. 28. of Cepi- 
hold, f. 11 1. If the Surrender be to the uſe of A. for life, the Remainder to B. and 
A is admitted; this is good for him in Remainder, Co. 4. 23.24. 

7: The Admiſſion muſt be according to the Cuſtom, yet if the Cuſtom will war- 
rant the Womans eſtate durante viduitate onely, and the Lord admit for life, or the 
Lord admit not reſerving the Antient Rent in quantity or quality; chis will not pre · 
judice the Heir, but that be may avoid it. Co. of Copi bald f 199. 

8. Admittance cannot make a bad Eſtate good, nor change the Cuſtom. Xitcbh. 
$2. 86. See more of this after at Fit. Numb. . 10 6 

The Heir of a Copiholder in Fee hath ſuch a Poſſeſſion, and is ſuch a Tenant before 
Admittance, that he may (paying the Lord his Fine, which may be afterwards) enter, 
take the profics, Surrender, or bring an Action of Treſpaſs ; and if be die, the Heir 
ſhall. have the Land, and there ſhalſ be a poſſe/io frarras upon his Entry, And yet it 
hath been doubted, if a Copihold diſeend to a Feme-Coyert, and the Husband take 
the profits, but ſuffer a Court day to paſs without Admittance , whether he ſhall be 
Tenant by the Courteſie, or not. Dyer 291,292. Calth.60. But in Admittances up- 
on a Grant, or Surrender; as if one Surrender to the Lord to the uſe of 7. S. and 
the Lord grant it accordingly, it is otherwiſe; for there the Tenant hath * till 

_ mit- 
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Admittance. But the Heir of a Copiholder ſhall not be ſworn of the Homage, nor 
bring a Plaint in the nature of an Aſſize, till Admirtance. Q 0 that an Admittance in 
this caſe,is rather for the benefit of the Lord to help him to his Fine, then to ſtrength» 
en the Title of the Heir: Eut the Heir is in moſt places bound, under pain of For- 
feiture of his Eſtate, or ſome other great penalty to be admitted, and therefore he 
muſt be admitted. Co. 4. 23. Dyer 291. Cv. of Copibald, f 113,114, 117. Calth. 


2 — 


„62. 
l 9. Upon every Admittance there is fealty due to the party admitting, by the party 
admitted; a thing inſeparable to the perſon, which cannot be done by deputy; and yet 
if the Lord will accept it, or diſpence with it altogether, it is will enough. Co. of 
Copihold, f. 95. io. There is alſo a Fine due upon every Admittance: See aſter. 
There is in moſt places a (eremony uſed in the paſſing of the Lands; in ſome 
places there is the giving and taking of a Turff,and a Twig ; in ſome places the giving 
and taking of a Glove; in ſome places the giving and taking of a Straw; in ſome 
places the giving and taking of the Hand : but in moſt places the Ceremony is by 
giving and taking of a Rod: And albeit the Grant, or Sutrender may be good with- 
out this Ceremony, yet it is not ſafe to omit this. This the Copiholder that doth 
ſurrender, doth uſe to give to the Steward, or Bailiff, to deliver over to the party, to 
whoſe uſe the Surrender. is made in the name of ſeiſing; and herein, Conſuctudo loci 


eſt obſervanaa. 1 21 *Y 
1. If a Surrender be made to the Lord in general, without expreſſing to what uſe, no Grants 
it ſhall be taken to the Lords uſe, iich. 81. and Surrenders 


2. The ſame conſtruction (for the moſt part) which the Law maketh upon words ſhall be taken. 
in à Deed;it will make upon 4 Copy; and. therefore it is, that a Copihold Eftate made 
to one, and his Heirs- males, or Heirs-females, is accounted a Fee · ſimple, though it Fes ſimple. 
be otherwiſe in the Kings Grant, Co. 4. 29. of Copiheld, f. 139. So of a Gtant to 
one & ſanguini ſue hereditabili, at to à Ma jor, or Commonalty, or other Corpo- 
tation, where no eſtate is named. So if L Surrender to one and his Heirs, and he 
reciting this; doth furrender it to my uſe in the ſame manner as I ſurrendred to him. 
So if I ſurrender to 7. S. as large an eſtate as he hath in the Manor of Dale, and he 
hath a Fee · ſimple in that Manor; in all theſe caſes, the Law will conſtrue it to be a 
Fee · ſimple, Co 4. 29. of Copibold, f.139. 
If a Copihold be ſurrendted to a man & femini ſuo bereditabils de corpore, or to Fee. tail. 
a man & beredibus ex ipſo procreatis, or to à man in frank-marriage with his Wife; 
in the firſt of theſe caſes, an Eſtate - Tail paſſeth without the word Heirs, in the 
ſecond without the word Body, and in the third without either, Ca.. 29. of 
Copi hold, f. 139. | 1 & | 
If a Copihold be granted to man in à Fee · ſimple, or to a man & ſanguins Self. 10. 
[mo imperpetuum, or ſibi & aſſignatis ſuis imperpetunm, without the word Heirs, that 
is onely an Eſtate for life 80 if ſuch a Grant had been to an Abbot, and his Heirs ; 
fo to 7. S. and his Heirs, ſo long as 7. N ſhall live. And yet if the Grant be tu . S. 
and his Heirs, ſo long as ſuch a Tree ſhall gfow in ſuch a ground, this ſhall be a Fee- 
ſimple. Co. as before. N © EE 
If this Laod be granted to two men & heredibus without /x# ; by this nd Taherit- Joyntenarse, 
ance is made, and they are Joyntenants for life onely ; yet if it be granted to ?, S. 
& heredibus without ſui hereby 7. $. bach a Fee-fimple, and not an Eftate-rail. 
And if it be granted to àa man & liberis,p aut pueris ſuis de corpore ; this is no Eſtate» 
tail for lack of the word Heits. Co. as before _ | t .vd 1 
If the Grant be to a man, and the Iſſues-males of his Body; by this is made an g 
Eſtate for life: *. „ „ Ot leu. 24 29971 it 
If thisLand' be granted to three habendum ſucceſſive ; by this they are Joynte. 
nants, and ſhall take together, unleſs the Cuſtom as in moſt places it doth) do other- 
Miſe conſtrue it. Co as before 1 > rel 
If there be Copiholder for life, the Remainder to another in Fee, and the Copi- 
holder for life, doth ſucrender to the uſe of another in Fee, and the Lord admit ac- 
cordingly'; by this there paſſeth an Eſtate ſor life onely. Cu. of; Copibeld; fi. So 
if the Sutrender be to tha nſe of a firangee forilife, and the Lord grant in Fee; this 
is 
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is good for life onely, Calth. f. 61. So if the Lord grant a Copihold for life, where 
an Eſtate in Fee is warrantable ; and this Grantee doth ſurrender in Fee, to the uſe 
of a ſtranger, and the Lord admit him accordingly z by this it is ſaid the Fee doth 
Fe not paſs, Co. of Copibeld, fi. If the Surrender be to the uſe of the laſt Will, and 
> the Surrender deviſeth it to two, and one of them onely is admitted accordiog to the 
Will; by this both of them ſhall have it, Co. of Cepihold, ſ. 8. 

If one Copihold be between two Joyntenantsin Fee, and one of them ſurrender 
his parc out of Gourt to the Lord according to the Cuſtom, to the uſe of his laſt 
Will, by which he doch deviſe it to the uſe of a ſtranger in Fee, and dieth; and this 
is preſented at the next Court, hereby the Joynture is ſevered, and the Devilce muſt 
be admitted to a moyety of the Lands, Cs. ſuper Litel.59. 

Deſcent, If a Copiholder ſurrender to the uſe of his Wite for life, the Remainder to the 
right Heirs of the Husband and Wife, the Wife dies, and the Husband doth ſurvive; 
in this caſe, if he hath no Iſſue by bis Wife, his Heir ſhall have it, by the opinion of 
Calthrop, f. $2. And yet if the Wife hath Iſſue by anather Husband, it is doubted, 
and it is faid, That the Husband and the Heirs ſhall have the Land; yet if the Hu- 
band had firſt two Sons, the Heirs of the Husband, and Heirs of the Wife, ſhall 
haye the Land in Common after the deceaſe of the Wiſe, { atth. f.33. 

If Land be given for life, rhe Remainder co two men and their Heirs, in this cafe 
they cannot have one Heir ; and therefore if the Tenant of life, die before them in 
Remainder, they ſhall be Joyntenants. But if neither of them be alive. when the 
Tenant for life dies, then the Heirs of them in Remainder, ſhall hold in Common. 
(atth f 84. | 

If a Copihold be furrendred to the uſe of 7 S. and his Heirs, till he marry 4. g. 
and then to the uſe of them two in ſpecial Tail; this iv good, and ſhall enure accord- 
ingly. Calth f.22. — 

If a Copiholder ſurrender to the uſe of 4 ſtranger, in conſideration that the tra» 
ger ſhall marry his Daughter before ſuch a day; in this caſe, if the marriage ſucceeds 
not, the ſtranger ſhall take nothing by the Surrender. Hut if the conſideration be, 
that the ſtranger ſhall pay fuch a ſum of money, at ſuch a day; albeit the money be 
not paid, yet the Sure is „ Calth. f. 37. | 

If the Copiholder in conſideration of twenty pound to be paid by f.S: doth make 
a Surrender of his Land to V. R. This Surrender ſhall be to the uſe of , f. and 
not to the uſe of V. . Bur if in the Copy the uſe be expreſſed to V. A and no con- 
ſideration mentioned, the uſe expreſfed ſhall ftand againſt any Conſideration to be 
averred. Calth. f. 37. 

If a Copiholder ſurrender his Land to the uſe of 7. S. fo that 7. S. pay twenty 
pound oy ar a day, if he pleaſe; this is an abfolure, not a conditional Surrender, 

alth. f-39. 
9. In reſpect 4 The payment of the Fine by the Tenant, is neceſſary to the continuance, 
1 but not to the creation of the Eftate, for the Eſtate is made perfect without 
1 — payment ; But for the more full underſtanding hereof, theſe things are to 
nown, 

1. A Fine is a ſum of money to be paid of Commum tight to the Lord for an 
In- come into the Lands; and this is ſometimes by the change, or alteration of 
the Lord, and ſometimes by the change of the Tenant, the change of the Lord 
cannot produce a Fine; except it be by the act of God; but by the change of the 
_ be it either by the act of God; or by the act of the party 2 Fine may be 

e. 1 | 

2. This in ſome places is certain, and in other places incertain; and where it is 
_— the Lord cannovinereaſe it, and where it is incertain, yet it muſt be reaſon- 


Cuſtom,” 3. By general Cuſtom this is to be paid onely upon Admittances, hut it may be 
Admittancet. alſo hy ſpecial Cuſtom upon Li to Demife by Indenture 

4 The Fine is to be paid upon Admittances, in theſeicaſes following, vc · Where 
the Lard after a Copihold come into his hands, and he-thake a voluntary Admittance ; 
and where a Copjhetder doth. Surrender to the uſe of aiſtranger, Lorddoth 


admif 
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mit him. vo 6 hoſe ule the Satrender is ad. amd where a Copihold of Inberit- 
alte keederh and the Heir is to be admin! So where the Wife is to come in as 
Tenumt in Dower, or che Hoobaad as Tenant by the Courtefie : Andfo alſo, where 
one doch enter av a genera), or ſpecial Occupam. And fo alſo where the Copibotd 
Lands of a Bankrupe are to be ſold upon the Statute of the 13 Elic. 1. In all chefe 
cafes vie Ferant is «be admitted and to pay a Fine. So allo if à Copihold be 
tothe wſe ode for life, the Remainder tothe uſe of another, and the 
Tenant for life die, he in Remamder muſt pay Fine upon his Amme; Þ where 
the Aon of the Grant i ſucteiſſi v, and one of them die, the next muſt be ad- 


mirted, and pay Fine. 
So if tu or Tenante ia Common be, and one die, and the whole de- 
upom the Admittance. Bax if there be two 


Sea, 11. 


Air; roſerving 
Leſhe Copitoſd be granted on-Condai 
Granter re- entreth — 


a Jury; and therefore if it be un · 
in the che Tenuant, Hob#urd. pl. 


179. | * 
5 The. Lord muſt demand his Fine, as lie muſt his Rent, at the time, or aſter it 
doth become due before any forfeiture can be, Hebbard. pl. 180. 
6. If the Lord uſe to take SorhisFiney ſometimes two pence, ſometimes four 
„ ſomorknes fix pence an ACH; chis's fo-ucertain; chat it ſhall be ſaid to be 


pence 
Arbitrary, e. i i 

Tbe Stecurd of the Court mull take-care 10-Record, and Into} afl the Convey- 10. In reſpect 
anceof Bitates; for ſome hams beld, That if dw Lond ir dpen Court grane a Copi- of Envy in the 
hold-E tate, and no Entry is made hereof inthe Court Rolls; that the Grant is not — of the 
good, and dur ris Collaceral proof will mau it good; Catrbrop. f. Bot if tbe 
Tenant have no Copy, or loſe his Copy, the Roll of the Court is a good Evidence, 
— theſe Roth be loſt, ris eoupirclavly it muy be ſupphed by proof; Ca/th. 
And yet i By lum be nnd and emted onthe Rolls, and the Rolls be lot, the 57 Lows. 
* are gone, otherwiſe it is of Cuſtoms and Priviledges, inrolet and loft, Cen. 
1 | | AY 2 


That che Gran made by Copy o Court Roll may be good, it mull be made u- "+ 1" "eipeR 
cording to ille Cuſtom of — ol ind cus Cuſſom muſt be avcortliog to Law : — — 


bus ax tonchimg Cuſtons, choſorbingy ave t he know). 


1. A Cuftom is a Law, or Right not written, which bei eftabliſhed by long uſe, Cuſtom. hat. 


andthe corfewof our erde den barn, andir ily pratitiſed. 
2. Though Cuſtom Pryſbeiption, Uſpge; and Li vs, be much of Airy, 
and one of chem bett en derne Jener an vrer ; For * 


1. Cuſtom can have no beginning ſia n men — — Preſcription. 
2. Cuſtom twarhetir my mery in Common, __ by contiuuamte of time 
Rave gotten o Night ; aud chis4s alleagedrhus, Phar in ſacl a place is fuck a Cuſtom, 
but Preſcription toucheth this or that man, when e By conrinuence of titie Harb ob- 


tuned a Right again another men; and this is herſbhal, and alleaged in the name 
af ſocme: perſtnim Cettuim thus That he und Arteſtors, and whoſe Eftxres 
be hath timo ont o minds; Mr. al | X 


3. Uſage 
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Vſage. 


Limitation, 


Se. 12. 


To have a. 


ine for a 
Treſpaſs, or 


ether Cauſe. 


. 


3. Uſage is the Efficient cauſe, or life of both, for both loſe their being, if Uſage 
fail. Calthrop. f.17. Cv. of {opibold, Seft.33. ; | 

4. Limitation is where a Right may be obtained by reaſon of a Non claim, by{the 
ſpace of a certain number of years, differing in account of time from Cuſtom and 
Preſcri ion. 

1. The meaſere whereof is ſo long, as mans memory cannot remember the con- 
trary, that is, That no man alive hath heard, or knoweth any thing to the contrary, 
But Limitation hath a certain time of beginning and end. | 

2. Cuſtoms are either general, as which is part of the Common Lam uſed ingll 
places alike ; or particular, which are uſed onely in ſome places; as in Kent, Norehs 
Wales, Gavelkinde, Burrongh-Engliſh. And theſe again are either diſallowi 

al Cuſtoms do allow: — the Copiholder ſhall not ſell his Land to a 
er, and compel the Lord to admit him, till he hath firſt. offered it to the next of 
blood, or the next of kin, or next neighbor «6 eriente ſali-; who giving as much ag 
the party to wbom the durrender is ſhall have it: Or elſe they be ſuch as do 
allow what general Cuſtoms do diſallo w. As for a Copiholder to let his Land 
for longer ume then a year without Licence, which by the Cuſtom of ſome 
he may do Cenſuetudo ex certa canſa rationabili uſitata privat Communem legem, 
Cu. of. Copibula- Se. 33. * | | | 

3. To know what Cuſtoms are good, and what not, theſe Rules muſt firſt be 
taken. FF 


Firſt, 1 and 1 muſt — reaſonab be 2 224. M4 
Secondly, They m according to Common Right, 42 Ed, 3. 4. 
- Thirdly, They muſt be upon good conſideration, 5 Hen. 7. 9. 
Fourthly, They muſt be compulſary, not voluntary, 42 Ed.3. Avowry 66. . 
Fifthly, Tbey muſt be certain. 13 Kd „ ic+þ 
Sixthly, They muſt be-beneficial-to them that claim them, 3 1 Ed. 3. Preſcription 
40. 28. g 
— It cannot help a man to that which is gained onely by matter of Re- 
cord. . 242 5 
Eightly, It cannot extend to a thing newly created. | 
Ninthly,' They need not he uſed daily and hourly, but according to time and octa · 
ſion. Calthrop, f.22. 21. | | | ; 
Tenthly, Non «ſer, as if the Lord bath been uſed to have Work-days, and have 
75 had them for twenty years together; -this will not hurt the Cuſtom. Calthrop, 
25. | Lai er 0 
—— hly, Cuſtom may oppoſe the Common Law, but not a Statute Law. Ca 
[4 0 87. 21 > d | Y 
Hence it is, that theſe following Cuſtoms are not allowed to be good, viz. That 
no Tenant ſhall uſe his Common by putting in of his Cattle in Camps ſeminatus, after 
ſeverance — 5 Corn, till the Lord put in his Cattle ; for he may chuſe, if he will, 
to put in at f U Ic 4 | 
That if any mans Beaſts be taken Damage-Feſant on the Lords Demeans, he may 
keep them till 17 him ſach as he ſhall pleaſe ; for this is to make him 
Judg in his own caſe : if che Cuſtom be, that if the Copiholder Treſpaſs him, 
— it be preſented at Court, that this ſhall be a forfeiture is good, Calibrop . 
A of Als , ISA 
That every Copiholder ſhall pay the Lord a certain ſam of money for every Court 
he keeps 5 or that he ſhall never keep a Court, till when it pleaſe him; for this Court 
being to do Juſtice, muſt be gratu. And yet ſuch a Cuſtom alleaged to be for the 
keeping of an extraordinary Court, is good. F 
hat every ſtranger that ſhall make a pound breach, ſhall pay one pound; and yet 
it is held, that a Cuſtom laid, that every Tenant that ſhall make a pound breach, ſhall 
forfeic five pounds. Calthrop. f.3 1. | 
That every one that rides through the Kings High-way, within the Mannor, muſt 
pay the Lord ſuch a ſum of money. And yer if it be, that every one that paſſeth over 
ſuch a Bridg within the Manror, which the Lord doth maintain ; it is good 
| hac 


— 
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ſo mach to the Lord for a Fine 5 and yet where the Cuſtom doth admit the Husband 


Tenant by the Courteſie, and Wife to be Tenant in Dower, or to have Widows 
eftace of the Copihold 3 that in theſe Cakes they ſhall pay a Fine, is a good 


hy CE Copi-holder ſhall hold his Land, without paying any Rent, or Service 
to his Lord; And yet it is held a good Cuſtem: to preſcribe by Fealty, forall manner 
of Services is held good. Caltbrop, f. 29. 80 à Cuſtom may be good to exempr 
one Tenant from that, which all the reſt of che Tenants do bear, and good. Caltbrqp, 
fe 22. ; i "TRY 
That e\ Cppibolder ſhall give to the Lord, fo much in thetime of War, every 
ck cadres bockerges.4 And yet if it be that he fhall pay ſo much to the Lord, 
for this it is goods the reaſon of the difference in, becauſe a payment is 
Compullory, a Gift voluntary. 
That when one Copiholder dieth, another of the Copiholders (and ſay not which) 
ſhall hold the Land for tie year following : And yer if it be, that if a C 
die without — eldeſt —— of that name within the Manor ſhall have the 
Land 3 this is » Colthrop, f. 31. 8 

ACufom, chat if any Copibolder commit Felony, and it be preſented by the 
Homage, that the Lord may take and ſeiſe the Land, was ruled good. Brownd. 2 part. 
217. See a Cuſtom, That a married Wife, Copibolder, might ſurrender to the 
uſe of herflaſt Wull, and aſter might deviſe to her Husband, was adjudged good. 
24 #lizs\ Shegs cnle. Brown. d hrt. 18. 
„That the Wall have for his Fine, two Rent an Acre, and when he 

the Lord preſcribe to have two 


pleaſe, four pence an Acre: Aud yet happilyi 
pence an Azre Rent, oh pr wy | — coin ror War; this may be 
certain enough, and 


That every Copi-holder that doch marry, or ſhall marry his Daughter, ſhall pay | 


Incertainay. ! 


For Fine. 


Thata Copibolder hell ent donn what Timber he pleaſerb, fire, pull down, or To do fte 


deſtroy the houſes, or let them fall; and yet happily a Cuſtom, chat the Tenant 
ſhall have neceflary Fire boot, cc: That be may fell Under-woods and Shrouds 


may be $996k | | "Tot Wh | 
hat every Teuant ſhall pay a Fine at every Alienation of the Lord: And yet if To pay a Fine: 


it be, that every Tenant ſhall pay a reaſonable Fine at the Lords death; or that a 
Fine ſhall be. paid at every death, or alienation of the Tenant ; or that the Lord 
ſhall admit without Fine ; if the Lage ſo: Calthrop, fol.40. 

Thar if the Copiholder do not repair, he ſhall be amerced, and ir ſhall be levied 
by Diſtreſs, is u good Cuſtom; bat that for this, he ſhalldiftrain any mans Cattle, 
beſides bis own, upon the Land, is ſomewhat doubtful. ' Afarch 161, 

| That the Copiholder may Jop the Trees, growing upon his Copihold fgr neteſſary 
fire, and Reparationsis good: And if he hath been uſed to do ſo, it is and he 
may do it wichous alleaging a ſpecial Cuſtom for it. Brownl. 1 part. 23 l. 87. 

Theſe, and the like Cuſtoms as before are allowed to be good; bur theſe follow- 
ing Cuſtoms are not diſallowed, viz. 

, nos the Wife of a Copiholdee ſhall during her life, or Widows Eftate hold all 
the La 

That the Tenant ſhall haveCommon in the Lords Waſtes. 

That if he that hath Rigbt, claim not the Land within a year, and a day after the 
Anceſtors death, he ſhall loſe it; and yet this will not binde an Infant. 

That the Lard may grant for one two or three lives in Reverſion. 

That a Surrender may be made to the Bailiff, or Reeve, or two or mote Tenants 
out of Court. 

That the Surrender made by the Tenant in Tail, ſhall bar the Iſſue in Tail. 

Thar the Lord may keep his Court at another of the Manors. 

That the Lords Steward, or Bailiff, may grant Copihold-Eſtates to the 


Tenants. 


| _- a Feme- Covert may grant her Copibold-Eftate co her Husband by Sur- 
render. 
Vy That 


Seck. 13. 


To make S 
ren der. 
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That an Inſant of years of diſcretion may Surrender. 5 

That a new Tenant ſhall pay a Fine to the Lord, as he can agree upon his Admit- 
ance. * 5 

I bat Proclamation be made three Courts one after another; and if the Heir 
come _ and pay his Fine for Admittance, he ſhall loſe the Land. M. 7 Par. J. R. 
Lyferds cale. } 8 

5 the Copiholder may let for longer time, then one year without Licenſe, 
To Surrender That an Inheritance ſhall paſs by Surrender in the Lords Court, without his leave, 
out of Court. and be delivered over by the Bailiff co the Feoffee, according to the Deed to be in. 
rolled in Court. ; 

If the Lord preſcribe, that whoſaever take a Diſtreſs within his Manor, he muſt 
bave him in bis pound for a time z this is not good, for it is no benefit to him, But if 
he adde further , that the Lord is to have ſo much for the impounding , it is 
good, | | TORE 

„ erant Cob. A Cuftom to Copihold-Eſtates in Reverſion, is good; for without ſuch 
buf — a Cuſtom, it — Copiholds are not grantable in Reverſion. March 6, 
pl. 13. | 


cription, The Lord may not preſcribe to have Felons Goods, Fugitives Goods, Deodands 
ey becauſe they cannot be forſeit, till they appear of Record. But Waiffs, 
Wreck, and ſuch like things, may be gained to the Lord by Preſcription; for they 
may be gained by Uſage, wirhout matter of Record. | 
That the Wife of che Copiholder ſhall be Tenant in Dower, Husband Tenant by 
the Courteſie (a quert may as well be made of this, asof Intailing Copiholds; fince 
this Tenant by Elegi, c. commenced; by Statute, which is within the of 
| man) ora ſtranger Tenant, by Statute merchant (and ſo no Cuſtom can be of it, 
Co. of Copibold Sect. 47) or Staple of the Land in the hand of the Copiholder, are 
good Cuttoms, Co. of Copihold, 136. | 
To make That the Tenant may make a Leaſe for twenty years after bis death, is a good 
Leaſes. Cuſtom. Co. of C epilold. f.93. | | | 
To pay Rent. That the Tenants (hall pay the Lord every fourth year, the double Rent. and ey 
ſixth year an half years Rent, is a good Cuſtom. So that when they ſow their Land 
they ſhall pay their Rent in Corn, and when they feed it, in money, is a good Cu- 
ſtom. Calthrop, f.25. Goldsb. pl. Ss. "4 i 
Itis a good Cuſiom to Demiſe for longer time then a year, but without ſuch « 
Cuſtom, the Copiholder cannot let for longer time then for one year without Licence 
of the Lord, Brownl. 1 part. 133, ' 
hey ſhall All Cuſtoms, eſpecially ſuch as are in derogation of the Common Law, are taken 
decken. ſtrictly. but not literally. And therefore where a Cuſtom is, that a man may grant in 
To wake Fee z by this he may grant in Tail, or for life : So where the Cuſtom is, the 
Eſtates. Lord may grant for lite, by this he may grant Durante viduitate cui licet quod ma 
jus, non debet quad minus oft non lictre; ſed non & converſo. But where the Cuſtom is, 
chat the Wife of the firft caker ſhall have her Widow-hood ; by this the Wife of 
the ſecond ſhall not have it. Co. 4. 30. of Copiheld, 70. 77. 
If the Cuſtom be, that the Copihold · Land may be leaſed by the Lord, Ye! ſuper- 
viſor', vel deputat ſuperviſer' , the Lord cannot by this Teſtament, appoint, 
authoriſe one to keep Courts, and make Eſtates. Ca 4. 30. of Copibold, fol: 


| 35. 
To pay If there bea Cuſtom, that for every houſe in the Manor two ſhillings Fine ſhall 


Money. be paid. If the Tenant maketh one houſe into two houſes, or maketh a new houſe, 
no Fine ſhall be paid for theſe new houſes. 
Common. So if I have Eſtovers Appendant to my houſe, and I build a new houſe, I ſhall 
an have Eſtovers to this new houſe. But if I onely change the Rooms, my Eftovers 
o continue. h 


So it is of a Water · courſe to a Fulling - Mill, converted to a Corn-Mill, or of a 
Light in an Hall. converted to a Parlor. Co. 4. 3 2. Littl. Seft. 74. 

[be proof of theſe Cuſtoms and due preſident, as to prove Leaſes, may be made 
for longer time then a year, to ſhew one Leaſe, is no proof of a Cuſtom. 


P:of of it. 


In 
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Cuſtom there is Ter. * 
" When according 5 and —_— it — — I * 
: Noun Uſer ; 5. r want of time on, through negligence, or 
forgerfulnol 3 this will not hurt the Cuſtom : r there 
be a Cuſtom that the Tenants ſhall do work for the Lord yearly, and it bath not been 
done for divers years; ye the Cuttom remaineth, if any man living can remember it 
hath been done, And ſo it is, if one have a Market one day a week, and do not 


it. 
* If the Tenant uſe to pay the Lord when they ſowe their Land, Rent-Corn, and For payment 
when they feed it. money, or 2 Lord every fourth year a double Rent, and f Ren. 
every ſixth ear an half Rent; this is a Interuſer. 
oi Abuſer is where the Tenanc put in other Cattle, or more Cattle in the 
Lords Soil then he ought ;- this doth not deſtroy the Cuſtom, but this is finahle at 
the Lords Court. And ſo it is, if the Lord a Fair or Market one day of the 
week, and be keep it another day; this is not a forfeiture of the Cuſtom, And yet 
if be bath it two days, and keep it three days; this is held to be a Forfeiture, Calth, 

10. 


f. 43, 44. See more to this in the next 


For the clearing of this point, theſe things are to be known. . When and 
1. The Copbeld is lefiroyed and 5 


in all theſe caſes following. 5s. When the how 2 Copibold 


Copihold is either by act of Law, or act of the Lord, or the Copiholder, ot I — be — 


become not demiſable by Copy : As for example, If the Lord by Fine, or Feoff - : 
ment, or otherwiſe, by Deed grant the Reverſion of one, or ſome of the Copihold wa 
Tenements, of the Manor in Fee, or for Leaſe to me ; by this it is gone, And in 
this caſe alſo it is ſo gone, that no inge of Rent, or Admittance of the Tenant, 
aftet will revive it. But if the Lord grant the Reverſion of all his Copihold Tene- 
ments; by this the Manor is not deſtroyed. Co.4. 27; of 222 

Or, if when — Copihaly is come ba N he do by Fine, Feoffment, 
or Recovery, pals away the Fee, or or years of the Land, or 
ſuffer it to be extended on a Statute, ot Elegi r, or if 
after it come into the Lords hands be dig, it he afterward a to his Wife 
is deſtroyed for this (6.3. 17. 


it ſeems the Cuſtom is gone for | oe Copihold, 244rch.256. pl.246., So if the Lord by 
Deed do grant and con im to the Co 
. 220. Or if the Lord or bis Leſſee of the Manor, doth make Leaſe of the 


Copiholder of the Copihold; the which he de 
for years to the Copiholder bitnſelf z this do 
make a Leaſe fur years to aogtber, and he Copiboſder, it is doubted. 


c | ie me £1 ion is 
bee Cali o 58, 91. Put if che Lord grant part Hosch, 
Nas it is clear the Manor is gone, | | ; 


4 by Copy- If cherę he a fox years 


N ; by thus the Copiholdi 2 but ĩt is ſuſ- 
pended. And if a Copihold, bein hand, and che Lord alen by ine, or Feoffmeor, 


Se. and was endowed accordingly of part of the Demeſns, and part of the Copihold 
ea 7 Services ; 
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Services; in this caſe it was adjudged, the Copihold was gone, at leaſt, during her 
Eſtate, and that ſhe could not grant Copihold Eſtates upon the Copihold Land: 
Bur perhaps if ſhe had demanded and recovered by the name of a third part of a 
Manor, it had been otherwiſe, and ſhe might have had a Manor. Goldib. 35. pf. 
For the Grant of a Copihold cannot be without a Manor. And if a Copihold be 
granted to three for their lives, and the firſt of them take an Eſtate by Deed, with 
Livery of Seiſin from the Lord; by this, the Copihold for that life is at leaft ſuſpend. 
ed. Dyer 30. Ce.4.31. But the Copihold is neither extinct, nor ſuſpended in theſe 
following caſes. viz. | , 

a Seit.14, - Where the Copihold is Surrendred, Forfeit, or doth Eſcheat into the Lords 
hands, and the Lord doth hoop it in his own hands, or let it at Will onely ; or the 
Tenant having Licence from the Lord, make a Leaſe to a ſtranger according to his 
Licence, or without Licerice make a Leaſe to the Lord, C9.4. 30. So where the im- 
pediment is tortious, as if the Lord be diſſeiſed, andthe Diſſeiſor die ſeized ; or the 
Land be recovered by falſe Verdict, or erroneous Judgment. and afterwards is re- 
continued. Qæod contra legem fit pro inſecto habetur; non valet impedimentum, quod de 
jure non ſortitur effettum. Co.4.31. of Copihold, f.178. | 

But in all the caſes before where the Copihold is gone, by Grant of the Rever. 
ſion, it is not ſo gone, but that the Tenant ſhall hold his Eſtate ſtill, - and ſubje&to 
Forfeiture as before; and he muſt ſtill perform the ſame ſervices (Suit of Court ex. 
cepted as before, and the Cuftoms incidefit to the Land, as if it be Burrow-Engliſh 
or Gavelkinde continue Milf. a e Alienation and Admittance is gote 


and the Tenant cannot now ſnrrender or pals his Eftate by any way, but by a Decree 
in Chancery; and this will binde the perſon onely, Co. 4. 25. of [eopihold, ful. 
17. 6. | 1 # « , >» #49 ny F , | , * "4 
6 What Ade Of Acts which amount to a Forfeiture, ſome are Forfeitures ' 5p/o fatto, & win 
amount to the ſtanti, that they are done, ſuch are offences apparent, and notorious; of which the 
N of a Lord by common preſumption, cannot but have notice: Some are no Forfeitures, 
or — late, fill a Preſentment be made thereof. Other Acts there are which are offences, but are 
not ſuch as cauſe a Forfeiture ; yet are they Finable to the Lord. | 
| Of the firſt ſort are thefe following Acts 3 
1. Ly norcom- If by ſpecial Cuſtom upon the deſcent of any Copihold of Inheritance, the Heit 
= nba take be bound upon three ſolemn Proclamations at three ſeveral Courts, to come in and 
Admiſſion. be admitted into his Copihold, and he cometh not; this is a Forfeiture if he do not 
come, this is ipſo facto a Forfeiture. (althropsf. 69. Co. of Copihold,f.164. And 
5 if pry enter before Admittance, this is no Forfeiture without a ſpecial 
Cuſtomfor it. Sa | 
i: By denying i 2 Copiholder being ſufficiently warned to appear at the Court Baron of the 
2: Suits of  Marjor, and hewilfully make default, having no excuſe for his abſence : And thi 
; abſence is greater, if be do wilfully refuſe to come; or being come to be ſworn of | 
the homage, or being ſworn to preſent; or if he depart without Preſentment ; 8 
if thirteen be ſworn, and twelve preſent, and one refuſe; But if a Copiholder be 
hir:dred' by ſickneſs, waters, debts, or the like; his default is no Forfeiture, but ottier- 
wiſe it is ipſofatto, a Fotfeiture. Dyer 211. 31. (alth. f 67. Dyer 233. 9. H.6-44 
So if he ſwear in Court, be is none of the Lords Copiholders, or being required to 
be ſworn of the — refuſe it for that cauſe: This ir ſeems is a Forfeiture, and 
that yyrchont Preſentment. 0 Arg 45 ” 
So if the Steward fhew a Roll, whereby the Tenant is proved a Copiholder, und 
the Fenan? fay he isa Fretholder, and, fhew a Deed to that purpoſe, and tear in 
pieces thę Court Roll /this is ſuch a Forfeiture, And yet if there be a doubt in it, and 
the Gopiholder do his Tervice witli à Proteſtation, that it may be recorded, as it ſhall 
fall oyt'; this is no Forfeiture, nor Finable. So if he ſpeak unreverent words of the 
Lord in the Court, asf he ſay, he doth exact and extort unreaſonable Fines, and 
undue Services that is onely Einable: So if he ſay, he will deviſe a means to be no 
| 1 © 85 ; chi is neicher a Forfeiture, nor Finable. 
re the 


g. By non. the ine upon Admittance is certain, if after Admittance it be upon de- 


Fine. 


p:yment o'he mand denied, or not paid, ot where the Fine is uncertain, and the Lord hath ſets 


reaſonable 
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reaſonable Fine, and the Tenant doth not pay it in a reaſonable time after demand ; Pe nan 
in theſe caſes, it ſeems there is a Forfeiture : But it is no Forfeiture in him to deny the. 
payment, if it be ſet unreaſonable. ' And of this point the Judges, not the Jewry 
ſhall be Judge; and yet of this alſo, ſome hold there mult be a Preſentment, before 
there can be a Forfeiture," Cv. 4. 27, 23: Calth. f.67. Tris. 4 fac. B. R. But no 
Forfeiture can be by this, without demand, made at, or after the time of the Fine ſer, 
ſo alſo of 'a Rent. Hobbard, Rep. pl. 179. - : —- 
If a Copiholder ſue a Replevin againſt the Lord, diſtraining for his Rent, or Ser- 4. By bringing 
vice; this is ſuch a Forfeiture. Co. of Copihol f. 1 65. So if the Lord bring Treſpaſs Nein. 
againſt the Tenant, and he plead it his Freehold. | 
And yet if the Copiholder doubting of the truth hereof, whether it be due or not, 5, By Plead- 
intreateth of the Lord, that the Jewry may enquire thereof; chis is no For- ing. 


feiture. | | 
If a Copiholder for life ſuffers a recovery by Plaint in the Lords Court, as Copi- 6. By ſuffering 
holder of Inheritance; this is ſaid ro be ſuch a Forfeiture. And yet if ſuch a Copi- # &ecovery» 
holder ſurrender in Fee; this is no Forfeiture. | 
So if Copiholders in Fee, make Partition; this is no Forfeiture: Cal:hrop, 


ol. . 3 

4 11850 Lord demand his Rent of the Copihelder, and he deny to pay it, or he „ Ry not pay- 
delay to pay it, without the Lords Agreement; or if the Lord come upon the Land, ing Rent. 
aud there continue demanding of the Rent, and it is not paid; this is ſuch a For- 

ſeiture: For the Copiholder knowing the time of payment, is to provide it againſt 

that time. And this alſo by a ſpecial Cuſtom may be a Forfeiture before the Ad- 

mittance of the Tenant. Co. of Copihold, fol. 167, Mich, 7 fac. B. R. 

But to demand it after the day, can be u Forfeiture. Brownl, 1 part. fol, 


143. 
*Wate in a Copiholder is either voluntary or permiſſive If a Copiholder 8. By doing 
commit voluntary Waſte, as if he pluck down any ancient built Houſe, or build a We. 
new Houſe, and. then pull it down again, or Plough up Meadow-ground , ſo that 
the ground.is thereby made worſe; or cut more Timber then there is need of, or 
being cut, idoth miſ-imploy it, or doth not employ it in due time; or lop the Trees, 
nd ſell the loppings; or cut down any Fruit-trees for fewel, having other Wood 
ſufficient ; or behead Trees, or break the Boughs, ſo as the Bodies do thereby pu- 
trifie. All theſe things are Fokfeitures, and yet the cutting and carrying away 
22 „ or Underwood is no Forfeiture , without a ſpecial Cuſtom to make 
It 10. , 
So if the Tenant hath a Grant of the Trees, ora Licence to cut down Trees: Ses. 15; 
in this caſe it is no Forfeiture. But [otherwiſe in theſe and ſuch like eaſes without a 
ſpecial Cuſtom (which ruleth much herein) to enable the AR, it is a Forfeiture. 
9 H.4.12. (alth. fol.68. 36,37 Elix. Co. B. (0.4. 27. of Copihold, fol.168, 4 
(lth. 99. Co. 1. 63. And theſe things will be a Forfeiture, when they be done by 'J 
the Leſſee at Will of a Copiholder, and the Copiholder ſhall have bis Remedy over 
againſt the Tenantat Will, by Action of the Caſe, | 
Soalloit is for permiſſive Waſte, as if the Copiholder ſuffer his Houſe to decay, 
or fall for want of repair, or ſuffer his Meadows, or Lands by his ill Hasbandry tg 
be ſpoiled. And yet ſome are of another opinion in ſome of theſe caſes, for they 
hold that many of theſe are no Forfeitutes, till there be a Preſentment of them, 
And herein they diſtinguiſh between voluntary and involuntary Acts, and Acts that 
lie in Non-feaſance, which they ſay muſt be preſented, and Acts that lie in Mit- 
feaſancę. which needs no Preſentment. Calth. f 68.50; 3 
Of the next ſort/where of the Lord maſt have a Preſentment, before he can take 9: By commit- 
advantage of the Forfeiture, are theſe things following, viz: —— — 
Where the Copiholder doth commit Treaion, or Felony, and be therefore attaint, 9 
or be convict for Recuſancy, or be Out- lawed, or Excommunicated, õr goeth about 
in any other Court to intitle the Lord to the Copihold. 
Or if he alien his Copihold Land by Fine, Deed, ot mike a Leaſe of it without 10. By making 
Licence of the Lord, and yet this Leaſe as to all others, hat the Lord himſelf is good. 0 eiſe, Licence, 
N But V 
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Forſcit, and 


how. 
Infant. 


Fem.-Lovert. 


Guardian. 


due uſe. 
Py 


But in caſe where the Cuſtom will warrant a Leaſe for a year,there it is no Forfeiture 


- whether it be by word, or wriing ; for withour a Cuſtom af Enablement, it is held 


that a Copibolder by the Common Law, cannot make à Leaſe for a year, 35 Ex. 
21, Trin. 3 Jac. Curia. C0.4-27.\ Litil. Set.74, If the Copibolder having a L. 
cence to let for ten years, and he let for twenty years; this is a Forfeiture ; Yer if 
the Copiholdet for life ſurrender to the Lord, to the uſe of another in Fee, or make 
a Feoffment in Fee, or Leaſe for life; but doth not make Livery or Seiſin upon it, 
or not make a good Livery upon it, or doth bargain and fell the Land withont enrol- 
ment of the Deed ; neither of theſe is à Forfenure. Trim 36 Elix. 2. Ca 4, 23. 
of Copihold fc 9. Brownl. I part. 39. . 

So if the Copiholder have Copihold Lands, and other Lands in Dale, and he bar. 
gain and (ell all his Lands ig Dale, and the Decd is enrolled, by this the Free- land 
onely paſſeth, ergo, this is no Forfeiture : But if he have no Free-land, there c u 
Forfeiture. And all theſe offences are the greater when they are willingly done. 
Of che third ſort of Offences, are theſe following. vsz. . - 

Where the Copiholder being of the Grand- Jury, doch indict the Lord, or give 
evidence againſt him z or being a Bailiff, if he arreſt him, ar ſue him at Law (except 
it be in the caſe of a Replevin before,) neither of theſe acts is a Forfeiture, not is it 
Fmable. So neither if the Copiholger diſſeiſe the Lord of any other Land. Cath. 
f.63, 91. So if the Copiholder abuſe the Lord in words, or abuſe the Lords Com. 
mon with his Cattle, or rail upon another Copiholder in the Court, or uſe any ſuch 
like words, or Deeds of Contempt, that do not tend to the Lords diſcinhericance: 
Theſe things are at the moſt but Finable. Calthrop, s. 

Inanſwer to this Queſtion, theſe things ate to be known. 

K 1. A Copiholder of Nea ſane memurie, an Ideot, or a Inantick, cannot forfeit his 
ſtare. | 

2. An Infant under fourteen years of age, cannot farfrit ; for be is till then to be 
in Ward to the next of Kia, or Beiliff, according to the Cuſtom of the place : Nor 
can he forfeit by any negligent, or ignorant offences as non-claimed, not coming to 
be admitted, not repairing, not walefa/ſavs. Thus, if be bting a Replevio-apainſt the 
Lord; alien by Deed, or the ike act: : But by à voluntary Waſte, or obftinate denial 
of Rent, an Infant may commit a Forfeitutt, and ſo he may by doing a Feloty. Co. 
of Copihold, 17 | * 3 Vt 


3. A Feme-Covert cannot by any act ſhe can do alone forfeit her Eſtate; but her 
Husband, or ſhe with che conſent of her Husbaod, may; yet if a ſtranger wich the 
Wives conſent, without the conſent of her Husband, commit a Waſte: This is got a 
Forfeiture, Ce 27+ of Copibold, f. 172, 173. F | 

4. The dian of a Capiholder may forfeit his Wardſhip;but he cannot forfeit 
his Copibhold. Ce, of Copibold, f. 7a, 73 11 

5. Cey que «ſe of a Copihold cannot forfeit it. 

6. A Diſſeiſor of a Copihold cannot forfeit it. | | . 

7. He that deoth forfeit. can forfeit but his own part; and therefore if there be 
two Joynten ants, and one of them commit a Forfeitute: Leaſe for life, the Re- 
mainder for life, or in Fee, and the firſt Tenant for life commit a Forfeiture, or pur- 
chaſe the Manor, and extinguiſh the Copibold, the Remainder is not hurt. If the 
Hus band and Wife be Joynt-Copibolders of ihe purchaſe of rhe Husband, during 
Coverture ; and he is attainted of Felony, and dieth, his Wife ſhall have all the 
Land: But if the purchaſe were before the marriage, then a Moyety is gone, Calth, 
F. 92, 97. <o:where the Eftate is made to three ſucceſſive, and one of them doth 


commit a Forfeiture ; this gannot hurt the Eſtate of rhe other two. So where a 
Capiholder in Fee, by Licence doth make a Leaſe for years by Deed,” or without 
Licence by Copy, and eicher of theſe Leflees commit Wafte : By this the Reverſion 
is not forteit. Co. of 7 F. 172. . | nia 
1 a Capibold be ſurrendred to the uſe of f. S. he cannot forfeit this before 
mittance. | 5.3097 ; _ 


9. If one hath ſeveral Capies, the Forfeituse of one of them is not the Forfeiture 
of the other. Co, of Copibeld, f. 174. | * 


Regularly, 
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Regularly, None can take advantage of the Forfeiture, bur he that is Lord of the 9. Who ſhall 
Manor at the time of the Forfeiture ; and therefore if the Copiholder make a Fe- . —_ 
offment, and then the Lord doth alien the Manor : in this caſe, neither the Granter, — — 
nor the Grantee, can take advantage of the Forfeicure. And yet if there be Tenant 
for life of the Manor the Remainder in Fee, and a Copiholder commit a Forfeiture; 
and the Tenant for life of the Manor die before his Entry ; in this caſe he in Re- 
mainder mayenter. And he that was never Lord of the Manor, ſhall take advantage 
of the Forfeiture, as where the Lord make a Feoffment of the Copihold in Fee; in 
this caſe the Feoffee ſhall enter upon the Forfeiture. Co. 4. 24. of Copibold, 176. 

Incafe where a Capihold is forfeit, and the Lord hath notice of it, if he ſhall do 10 What 44. 

any thing afterward, whereby he ſhall acknowledge the Copiholder to be his 2 f gan, fer. 
Tenant, as diſtrain upon the Land for Rent, admit him to be Tenant, or the like : {.;,. 
By this the Lord is concluded to take ad of the Forfeiture. And yet if the 
as done by the Copiholder be ſuch an act as doth deſtroy the Copihold, as if he 
make a Feoffment of the Copihold, or the like; in this caſe no ſubſequent act of the 
Lord will help. Cv. of Copibold, 176. 

They are expreſſed in theſe following Statutes, Rich. 3.4. A Copiholder that hath Sec. 16. 
twenty ſix ſhillings and fix pence per am, may be a Juror as well as he that hath 11. In what 
twenty ſhillings per ann of Freehold Land. 1 Ed 6, 14. About Abby Land. EA 6.8. «ater the 
About Offices found, 1M. 12. Now expired touching the aſſi ſtance of Juſtices of ey is 
Peace to ſuppreſs a Riot. 5 $/iz. 14. About Forgery to defraud a Copiholder. included, or 
13 Eliz.7. About the Copihold of a Bankrupt. 14 Eliz. 64 About his Copihold that not. 
doth depart the Kingdom without leave. 35 Eliz.2. About a Recuſant. When the 
Scatute doth alter the Service-Tenure, Intereſt of the Land, or other thing in pre- 
judice of the Lord, Cuſtum, or Manor, or of the Tenant there, the general — of 
Tenant, or the like, extend not to Copiholders: But when the act is for the good 
of the Commonwealth, and no prejudice may accrew, by reaſon of any alteration 
of the Intereſt, Service, or Cuſtomof the Manor, there uſually Copiholders, and 
Copiholds are included. Co.3.8. March 36. Brownl. 1 part. 34. For this cauſe it 
is judged, they are not intended in theſe following Statuces. viz. Wem 2.1. of 
Intails. And yet by Cuſtom ſuch Lands may be intailed. 

Weſtm. 1. 26. Of an Elegit. 16 R. 2. 5. Of Forfeiture of Lands by receiving Cuſtuns. 
Bulls, ce. 2 H. 5. 7. Of the Forfeiture of Hereticks. 27 H.8,10; Of Uſes. 

31 H.8.1. 32 H. 8. 32. About Partition. 32 H. g. 28. Of Leaſes made by 
Tenant in Tail, or Husband and Wife. 17 Ed. 2. 18. Of Idee Lands. Merton 1. Of 
Damages. Co. 4. 30. Weſtm.2.3. 31 Hl. 13. And that of 3a H. 8 g, Of Chan- 
10g. Co 4. 26. 4 H. 2. 24. Of Fines. Co. g. 105. See Bro. 2 pt. Kg, 86,7778. 
or che better underſtanding bereof , theſe things are robe known; | 

1. For any thing which doth concern his Copihold, he cannot ſue, ot be ſued in 12. How the 
any real Action, or Actions . of the teality elſwhere, but in the Lords Court. C hibolder may 
But he may bring an Action perſonal in any other Court, and the of a Copi- ſue,or be ſued, 
holder may bring an Siectiene firme in any other Court. Co. of Copibold,r 47. 

2, If the Lord out him he may bave an Ejections firme or Tr againſt the £jeSione firme. 
— in any Court; but he cannot have an Aſſize againſt the Lord. Co, of Copi- 

146. 

3. A Copiholder of baſe Tenure in Antient Demeſn, cannot have a Wtit of Droit 
Cleſe, or Monſtraverunt, bur Tenants, of Franek-tenure in Antient Demeſns may, 

Co. of ¶ opihold. 46. 

4. It che Copibolder by Licence of the Lord make a Leaſe of the Land, and the 
Leſſee cut down Timber, there being a cuſtom that the Copiholder may cut down 
Timber; the Copiholder in this caſe muſt puniſh this in the Lords Cours. 

5. If a Wife dowable by cuſtom, recover her Dower by plaint in the Lords 
Court. and in the Action ſhe recover damagesalſo,ſhe may not ſue for theſe damages 
at the Common Law. Co. of {opihold, 1 46. | 

6. If a Copiholder make a Leaſe by Copy for years, or by Deed, with Licence 
rendring Rent, an Action of Debt; for this Rent may be brought in any other Court. 

Cv. of Copibold, 146, | . 
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Corn and Corrody. Que. . 


13. Of a Li- 
cenſe to Alien. 


Tranſportation, 


Cuſtoms, 


Ingroſſing. 
Foreſtalling, 
Cc. 


Pu veyors. 


7. If a ſtranger cut down the Trees growing on the Copihold, an Action of Tref. 
paſs lieth againſt him; for this at Common Law. So if the Trees ay vo 
to che Tenant. and the Lord doth cut thetn down. Co. of Copikold, 143. 

8. If -rhe Copibolder Surrender to the uſe of the Creditor in truſt to pay his 
Debts and then to have the Land again, and he keep it; in thus caſe this being proved 
by Examination of Witneſſes upon an Engliſh Bill, the Lord may reſeiae and reſtore 
the Land. Catthrop, f. 74. : 

9. If the Lord hath a great Waſte, and he grant a Rent out of it; the Grantee 
may diſtrain the Tenants, unleſs. they can ibe to have Common there. Cat. 
thr op, f.97. bs | 

211. Steward, Bailiff, or Tenants, into whoſe hands the Surrender is 
refuſe to preſent, or admit the Tenant; in this caſe be is to fue by Bill or Petition, to 
the Lord in bis Court. And if the Lord there will not do him right, the Tenant may 
fac him and them in Chancery, and there he ſhall have relief. Co. of (opihold, 180. 

11. For the order of Proces in Suits in the Lords Court, inquire Cuſtom of 
the place, and ſee Calthrop, f-75. 98. | 

For this cheſe things are to be known. 

1. That the Lord may Licence his Tenant to let by Deed for years, if there beg 
Cuſtom for it. And the Entry of this in the Court Rolls is thus, Ad hanc curiam 
J. S. petit licratiam domini demittendi, c. Cui dominus licentiam dat, . Andif 
it be by the Steward, Cui dumiuus per ſeneſc hallum licentiavit. Co. of Copiheld, 123, 
123. | 
- 2. This Licence (it ſeemeth) is not grantable by the Steward, wichout a ſpecial 
Cuſtom to enable him to do it, or a ſpecial Warrant from the Lord to give him power 
ſo to do, Co. of Copihald, f 24. ä N 
3. If a Tenant for life of a Mannor, grant a Licence to a Copiholder to Alien, 
and the Lord die; in this caſe the Licence is good. Co. of Copibola, f. 8 5. 
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Of Corn, and a Corrody. 


Or Corn theſe things are to be known. 
r. None may tranſport any Corn, whatſoever, nor any 
Malt made thereof, nor any Beer, Batter, Cheeſe, Herring, 
or Wood, but for victualling of Ships, or the like; without 
the Kings Licence, it be in — — when 
Corn is very cheap and from ſome Ports, and with ſome kinde 
of Ships onely, and by allowanee, and direction of ſome 
Officers. | 
| 22. The King by his Proclamation may reſtrain the Tranſ- 
portation of it at his pleaſure. . 
3- The Kings Cuſtoms muſt be duly paid therein. 
4. He that doth Tranſport, mult at one place. 1, 2 Phil. & Mar. 5, 
13 Elix 13. 35 Eliz.7. 
5. There is no Act now to forbid the importing of Corn, for that Stat. of 3 EA 
4.3, is repealed by _ 28. ä 
6. None may buy Corn to ſell again without Licence. 5 Blis. 12. 
7. He that ſhall buy Corn for the change of his Seed, muſt bring in as much other 
Corn to the ſame Market. 3 EAG. 14 13 Eliz. 25. 
8. Corn when it is of a ſmall price may be ingroſled and kept in Grainers,- 15 Ed. 
6. 14. 13 Eli4-25. | 
9. Purveyors muſt take Corn by meaſure ftriked, and not without the owners con- 
ſent. See Parveyors. 74 
: | 10. None 


—_—_ 
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10. None may buy Corn to ſell it in Meal, unleſs he be licenſed under the hands 
and ſeals of five Juſtices in open Seſſions, under pain of treble value, and two monerhs 
Impriſonment wirbout Bail, A.23 Oftob. 165d. See more in Wingetes Abridgment, 
Star. 5 Elis. 13. 13 Eliz.13, 3 Car. 4. 


of 4 Corody. 


{orody' was an Allowance of money, or meat or drink, due to the King from Cor0dy, hat. 
"A an Abbey or Houſe of Religion of his own founding, towards the reaſonable 
ſuſtenance of one of his Servants, being pur to his Penfion; where he thought good 
to beſtow it. But a Jenſion was taken for money given to one of the Kings Chaplains Penſion, what. 
for his better maintenance in his ſervice, until he can be better provided for by a 
Benefice The Corody was given to one of the Kings ſervants that did live in the 
Abbey; the Penſion was given to bim that did attend on the King. Terms Law, 
F. N. B. 230. &. Stat. 33, 34 H. 8. ch.19. 


— 


CHAP. LIV. 
Of Cofts and Damages. © 


Oſts are the Expences laid out in the proſecuting of any Suit 1. Coffs, what 
in Law, which is ſo much as the Court will allow him that · 
is the Plaintiff or Defendant in the Action, and is to have it 
at the end of the Suit. 1 
is ' l Seck. 1. 
1 to this Queſtion „all cheſe thing: muſt be wer 
1. Where a Plaintiff doth recover the thing ſued for in — 
any Perſonal Action, there he ſhall recover Coſts of Suit or not. 
„ alfo, Plow.340, 9 H6.32; 
2. Where a Plaintiff is Nonſuit after Appearance, or after Verdict given againſt 
bim in an Action of Debe, Treſpaſs, Detinue, Covenant, or upon the Caſe, the De. 
fendant ſhall recover Cofts againſt him, 13 H8.15, Dyer 32. 
3. Whereſoever a man ſhall recover Damages by the Common-Law, or by 
the Statutes of 6 Ed. 1. cb. 1. or Merton, 1. there he ſhall recover Coſts alſo, 
Co. 10. 110. 
4. Where an AR of Parliament doth give increaſe of Coſts, there ſome Cofts 
were recoverable before, Stat. 2 H.4. 1. 27 H. 6. 10. 14 H. 6. 13. 8 EAA. 13. 
F. N. Z. 148. 
5. In a Aertdaunceſter, Aile and Beſale, and Intruſion of his own doing, the 
Demandant ſhall recover Coſts, Gloxc. ch.1. 
6, In an Attaint. Cofts ſhall be recovered, 11 H. C. 4. 
> Where the Defendant fuech a Writ of Error, the Plaintiff ſhall recover Cofts, 
11 H. 7.10. 
8. Wbere a Verdict is found for the Defendant, the Plaintiff muſt pay Coſts, al- 
deit the Declaration be inſufficient. So it hath been often adjudged, as two Judges 
faid, Paſch. 19 Pac. 
9. If an Executor avow for Arrearages of Rent upon Sr. 32 H. 8. and recover, 
« ſeems he ſhall recover Coſts, Trin. 22 Zac. B. R. 
10 In a Suit in Chancery, if the Bill prove falie, or the Plaintiff delay his Suit, 
the Defendant will have Coſts there, Bro. Conſcience, 24. 
11. But he that ſueth, or is ſued 5» forma Panperis, a Plaintiff or Defendant that 
is admitted ſo to ſue, ſhall neither recover nor pay Coſts, neither party ſhall pay 
Coſts, 22 H. 8. 15. Bro. 45 2. Paſcb. ac. B. R. Eſlins Caſe: 
XX 


12. If 


CL. u and Damages, \ Outs. 


12. If the Syit be in phe Kings name, and it be Nonſyit, qr Judgment is given 3. 
gainſt the King, after edi 50 Coſts ſhall be recovered, Itat. 23 AE chi 
24 H.. f. A fe. 3. 1 Hl; 43 Eli v1. 1 

3. Where in any Suit double or treble Damages is * yen by any Statute, and nd 
Damages was recoverable before, as in the caſe of Walte and Q. impedit, and foix 
other Actions, there no Coſts ſhall be gecovered,. Co. 10. 116. Kelw.26. 27 HG 10, 
2 H.4.7. Curia Tac. Co. B. CIO > > 

14. Inan Action of Debt for Ingroſſing, where 2. gest Sum of money is re. 
covered, na C oſts ſhall be fer | {£319 (0. 0) 440 

15. In caſe. where the Achon brought doch not exceed Forty ſhillings,” Debe ge 
Damages: zhere no Cofisſhpl} be recovered iq it, 43. be r J 

16, If an RNEcUrOB H Agm ner he lonſuit, gr Verdict {5 againſt him 
rar or wy Hi ae the Tl to defi 

in tar a ching dome 49 » ASAQF bing away FINQ5 om bimfelf, and th 
like, and he be kh or Verdis dae bm, 1 be ſhall pay 
Experience. The Iſſue was, That the Plaintiff was not Executor, and the Fury f 
for the Defendant, and yet the Court would not give Coſts to the Defendant, 
Brownl. Rep. 1 par. 79. : „ ny 

17. No Coſts ſhall be recovered againſt an Executor or Adminiſtrator, upon 
the Statute of 8 Eliz. 2. nor upon the Stachtę of 47%. 2. By the Court, A. 6 pa. 
B. R. See more of theſe things in Brownl. Rep. par. 66. 79. 107. Weſtm 2.5. Mark, 
ch. 17. 6. 4. And ſee more in Damages, March. f.57. pl. &. .o i pl. ga. 


ing 


For this, take theſe things fo . 22 
1. That in an Action of the Cafe for ſlanderous words, if the Jury do give under 


Forty ſhillings Damages, then the Plaintiff ſhall rauer vo more Coſti than the 
Jury hath gung hip in Jamgge, Star, 21,746 ne. = 
* if bp: Action be Perſonal Action, and do not concern Land, or « B 

and the Debt or Damages to be recovered de not come to Forty ſhillings, or x 
the Coſts muſt be no more than the Debt or Damages is, 43 Eliz.6. I Par.. 
3. Where Officers are ſued for any thing about thejr Offices, and Verdict 7 


' againſt thg Blaintiff, ox he is Nanſuit; chare in ſome caſes the Officer ſhall 
double, urſame caſes trablę Coſts. And for this ſee tha ſeveral Statutes of 43 E 
ch. 2. 7 fac. 5 Ordinance. March 164. Ste more for Coſts, 11 H 6 4. 3 H... 
19 H. 7. a, 23 H. 8.15. 24 H. 8,8. 8 Re- 2. 43 Flix 6. 4 746 II. 21 fac 11 
3 fac. i 5. Mingus Abriggment. And id all caſes the Coſts axe to 10 taxed and 
ſer down by the Court wherein the Action is, and at the end of the Suit, and ng 
before, Ca 10. 116. 119. Mer 191. art | 

In ſome caſes the ( gurt may and, datha idg, and in ſome caſes increaſe the Coſts 


Coſts may be piven by the Jury. And this the Court doth as it ſeeth cauſe : For if the Court doth 


apparently ſee tha Jury bath given exceſſive Cafts, LAN made, it will ahate 
it: Andif jt perceive the other to put him to exceſſive Coſts, as if Iſſue eryed 
the other get an Injunction to ſtay the Suit, and he get it diſſolved ; in this caſe upon 
Motion to the Court, it will increaſe the Cofts, 21 Hd. 4.78. | 
Damages taken largely, is a recompence for a wrong: Bur taken ſtrictly, it fi 

fieth a part of that which the Iurort ave to packer uy. paſſing for the Plaintiff or 
Demandant in any real or perſonal Action, For, after Verdict given of the principal 
Cauſe, they are then asked their conſciences touching Coſts and Damages, which s 
concerning the loſs that the Plaintiff or Nemandant hath. ſuffered by means of that 
wrong done to him, So that Damne is either pro W ilata, for the wrong done, 
or expenſe litis, for the charges laid out in the Suit. And this Damages for. the wrong 


In what A. dang, is always to be recovered from the Tenant os Defendant; bur Coſts may be 
Aion — recovered againſt the Defendant by de Plaintiff, or againſt the Plaintiff by the De- 


ſhall be reco- fendant, Ca. upon Lit 257, 22 H.6.27, 


For anſwer to this, we are to know theſe thing. | 
1. That regularly Damages are to he recovered in all Perſonal and in all Mixt 
Actions, and in ſuch Real Actions wherein any Statute bath given Damage; other- 
wiſe not: For otherwiſe by the — A no Damages are recoverable in Ke 
e 


c 


Lc 
* 
1 
al 
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real Action. And for this, ſee Co. 10. 116.106. 9. 74. Plow. 82, Stat. 6 EA. 1. 1: 
Weſtm.2.35- 13 Ed.1.5. 1 Ed.z.6. 22 H.8.3, 11 H. 6. 4. Co4.30.71. Co. ſuper 
Lit. 3.3 3. Dyer 284. 14 H. f. 25. 33 H. 8. 39. 18 Eliz 5. 27 Elix. io. 21 H. 8. 19. 
7 H.. 4. 3 H. 18. Bro. Cofts, 29. x 

2. In ſome caſes ſingle Damages only are to be given, as in Dower , and regularly 
in all Actions. For which ſee Stat. 52 H.;.cb.z. 20 H.3.1. 8 Eliz.23. 3 Ed1.36. 
6 E4.1.8.6. 5 H.4:6. 1H. 6. u. 52 H.3.6. 3 £4.1.34. 17R. 2.6. In ſome Caſes 
and Suits double Damages are to be recovered : And tor this ſee Star. 2 H. 4. chu. 
34 Ed.v, 22 EA] 51.5 Eliz14. 2 Ed 6. 12. 23 H.8.5. 28 Ed. 1. 9. 12 Ed 2.5. 
13 BA 1.26. 37 Ed. 3. 2. 1 R. 2. 9. And in ſome caſes treble Damages are to be 
recovered : And for this, fee Stat. 36 Cd. 3. ch.i6, 8 H. 6.9. 8 Elix. Z. 3 Cd. 6. 3. 
2 H 4. 25. 

3. A man ſhall never recover more Damages then he doth declare for in his 
Declaration, Co. 0. 113. 13 H.. 16. 

4. In Perſonal Actions, the Damages ſhall be only for the wrong done before 
che Writ brought: But in Real Actions the Plaintiff doth never count tor Damages, 
for there he is to recover at the laſt for all the time, Co. 10-116. 

5. Ho a Jury may tax Coſis, and where it may divide the Coſts, or not, See 
Con. 5. 10.130. 18 H.8.1, 

In ſome caſes the Court may alſo increaſe Damages; and ſo the Court may in 3. where the 
ſome caſes alſo abridg the Damages given by the Jury. But it muſt be in a cafe ob- Damages may 
vious to the Court; as for the Maim of a man (which is to be ſeen) when the Jury be increased 
give fmall damage. And ſo when every man that looks upon the wrong, and damage — abridged, 
given for the wrong , they ſee it to be exceſſive; in this caſe the Judges do uſe to N 
keep the Plaintiff from his Judgment, until he do releaſe the Exceſs of the 


The Writ to enquire of Damages, is a Writ that ifſueth forth after a Judgment Writ to enquire 
had in Treſpaſs upon a Conſeſſion or Default, to enquire by a Jury what Damages I Damates, 
the Plaintiff hath fuſtained by the Trefpaſs: And then upon that Inquiſition, the what, 
final Judgment is given for ſo much as the Jury ſhall find, and for Coſts of Suit, 

See more for this Coſts and Damages, St.] Pac. 15. 21 Pac. 16. 4 Pac. 3. 43 Eliz.6, 
23 H. 8.15. 3 H. 10. | | 


CHAP. LV. 
of Cottager. 


f 
Cottage is a little Houſe newly built, that hath not four Acres of 1. Cottage. 
— to it: And he is a Cottager, that doth dwell in ſuch a 
e. 

> A Houſe built ſince 3 1 FA. for habication, or any Building 2. What ſhall 

or Houſing made for other purpoſe, that ſince that time hath been be ſaid to be a 
or ſhall be converted or ordained to be uſed as a Cottage for habi- Cottage, and 
ration or dwelling, where there is not aſſigned and laid to the ſame Cottage or Build- — = — 
ing four Acres of ground at the leaſt, to be accounted according to the Statute or — 2 
Ordinance. de terris menſurundis, lying neer to the faid Cottage, being his or her ſhall be pu- 
own Freehold and Inheritance that doth enter or convert the Cottage or Building, niſhed. 
and to be continually occupied and marured therewith ſo long as the ſame Cottage 
ſhall be inhabited; is to be accounted: a Cottage within the Statute. Wherein theſe 
things are to be known. 

1. If a man convert that Building which before this Statute was one Dwelling- 6,8. 1 
_ into two Dwelling-bouſes ; theſe are two Cottages puniſhable by this 

catute.. 


Ty 1 2. IF 
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2. Inmates or 
Under-rcnants 
who they are, 
and how they 
ſhall be pu- 
niſhed, redreſ- 
led or colera 
ted. 


2. If one build a new Houſe upon an old Foundation, in the ſame quantity that 
the old was; this is no Cottage within this Statute. 

3. If one build two · diſtjnd Cottages together, the one upon the old foundation, 
the other upon the new: That which is buiſt upon the old foundation, is no Cottage; 
but that which is built ppdi:the rew foundation, is a Cottage. 

4. If one build a Hopſe;uppg an old and new foundation together, fo that the en- 
tire Houſe doth ſtand upon boch together; this is a Cottage within this Statute, 

5. If a man have a Houſe, and one hundred Acres belonging to it, and he fell the 
Houſe from the Land, or the Land from the Houſe, or ſell all the Land, and keep 
the Houſe; this is now become a Cottage within this Statute: And if a man erect a 
Houſe, and lay four Acres to it, and aſter take it away again; now this is become a 
Cottage within this Statute. 

6. Any Houſe ordained or erected for habitation or dwelling in any City, Town. 
Corporate, antient Borough or Market-town, or for the neceſſary and convenient 
habication of any Workmen in any Miners] works, Coal-mines, Quarries, or Delfs 
of Stone or Slate, in or about the making of Bricks, Tile, Lime, or Coals; ſo as the 
ſame Building be not above one mile diſtant from the place of the ſame Mineral or 
other Works, and be uſed only for the habitation of the ſaid Workmen, ſhall not be 
accounted a Cottage within this Statute. | 

7. Any Houſe made within a mile of the Sea, or upon the fide of ſuch part of any 
Navigable River where the Admiral ought to have juriſdiction, ſo long as no other 
perſon ſhall dwell therein but a Sailer, or man of manual occupation, to or for making 
or furniſhing,or victualling of any Ship or Veſlel uſed to ſerve on the Sea; nor made 
in any Forreſt, Chaſe, Warren or Park, ſo long as no other perſon ſhall dwell therein 
but an Under- keeper or Warrener, for the keeping of the Deer or other Game of 
the Warren ; nor any other Houſe made, ſo long as no other perſon do dwell therein 
but a common Herdſman or Shepherd, for keeping the Cattel or Sheep ofthe Town, 
or a poor, lame, fick, aged or impotent perſon; is not to be accounted a Cottage 
puniſhable by this Statute. But no Cottage ( by this Statute ) made for a common 
Herdſman, for a common Shepherd ( called a Sheep- coat) or a poor, lame, ſick, or 
impotegt perſon, that was not made before the Statute, is excepted by the Statute; 
for it was meant only of ſuch as were then in being. Co. 2 par. Inſt. 737. 

8. Any (ottage that ſhall be by Order of the Juſtice of Aſſize at the Aſſizes, or 
Juſtices of the Peace at the Quarter- Seſſions by their Order entred in open Aſſizes, 
or at Quarter-Seſſions for any juſt cauſe upon complaint to them, be decreed to 
continue for habitation, for ſo long time only as by ſuch Decree they are tolerated 
and limited, is not to be accounted a Cottage againſt this tatute. 

9. And therefore if the Churchwardens and Overſeers of a Pariſh, or the greater 
part of them, by the leave of the Lord or Lords of the Manor, whereof any Waſte 
or Common within their Pariſh is or ſhall be parcel, and upon agreement before 

with him or them made in writing, under the hands and ſeals of the ſaid Lord and 
Lords, ſhall ſet up any Houſe in a fic place within the ſaid Waſte, at the charges of 
the Pariſb, for the habitation of the impotent Poor of the Pariſh, by Order of the 
Juſtices of Peace at their Quarter-Seſſions, is not a Cottage againſt this Law. 
n 10. Four Acres by Copy for lives, or for any number of years, will not ſerve to 

y to it. »._ a 

11. This Statute doth not extend to Cottages erected, or Houſes converted to 
Cottages before the 29.day of March, 15 89. Co. 2 par. Inft.737. 

12. The Forfeiture of hiw that ſhall erect any ſuch Cottage, or convert any Houſe 
into ſuch a Cottage, is Ten pounds : And the forfeiture of him that. ſhall afterward 
willingly uphold and maintain any ſuch Houſe erected or converted, is Forty ſhillings 
for every moneth the ſame is continued; and theſe Forfeitures are to go to the 
King, Stat. 31 Elix. chap.7. Reſolved by the Judges 8 (ar. B. R. Stat. 31 Flix. 
per Juftice Bridgman. Stat. 43 Eliz, chap. 2 Stat. 31 Eliz. Co. 2 part of his 
Inſt. 736: | vj n | 

Inmates be thoſe that are admitted to dwell for their money, jointly within an- 
other man; though in ſeveral Rooms of his Manſion-houſe, paſſing in and out at 

one 


— 
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one door, and being not able to maintain themſelves, Kitch. 45. Stat. 3 1 Eliz. 2. 

AD. 7. 

" f 4.4 muſt not be an Inmate, or more Families or Houſholds then one, dwelling 
or inhabiting in any one Cottage erected, placed or ſuffered, Kiteh. 45. Wherein 
theſe things are to be known. j 

1. If one demiſe part of his Houſe in which he doth dwell, to a Gentleman that 
doth not keep his Table there, but goeth to Victualling- houſes for his Victuals, and 
yet he hath certain Rooms in the houſe ; this is not an Inmate, Xitcb. 5. 

2. If one keep his Daughter that is married, and her Husband, or his Son, by 
Covenant or otherwiſe, and he doth find them, and they have ſome Rooms in his 
Houſe z this is not an Inmate, Ktch.45. 

2. It one keep his Daughter that is married, and her Husband, or his Son and his 
Wife, by Covenant or otherwiſe, and he doth find them, and they have ſome Rooms 
in his Houſe ; theſe are not to be accounted Inmates, neither ſhall they have Com- 
mon. But if theſe live in one Cottage, and they part the Houſe between them, and 
diet themſelves ſeverally, it ſeems they are Inmates, Xitch. 45. 

2, If ore have a Houſe, and he let certain Rooms of it to another to dweil in with 
him, he is to be accounted an Inmate, and yet he ſhall not have Common in the 
Lords Waſtes and in the Fieids, except he be of ability; for if he be a man of ability, 
he ſhall not be ſaid to be an Inmate in any caſe. But if one take one into his Houſe 
to Table; or ſojourn with him, and let him certain Rooms, he is not to be accounted 
an Inmate, neither ſhall he have Common, Xitch. 45 

4. If the Inheritor of a Houſe demiſe a certain parcel of his Houſe in which he 
doth dwell, and ſever it from the other part, ſo that there are ſeveral doors into the 
Hich- ſtreet; it is now as two Houſes, and is not to be accounted an Inmate, but 
he ſhall not have Common. Bur if there be but one door out into the ſtreet for 
both the Families, then he that is taken in is to be accounted an Inmate, St, 43 Elis: 
ch. 2. But an Inmate within the meaning of this Statute muſt be one that is in a 


Cottage. 2. It extendeth to Cottages as well made before, as after the Statute. 


3. And as well to Cottages that have four Acres of ground, or more laid to them, 
as thoſe that have not four Acres of ground laid to them, Co. 2 par. Inſt. 73 8. 

5. Inmates may be placed by the Order of the Juſtices in their Quarter-Seſſions, 
with licence of the Lord of the Manor, in any Cottage built upon the Waſte of the 
ſame Manor for the impotent Poor, by the Churchwardens and Overſeers ; and they 
are not to be puniſhed that do ſo place them. 

5. It ſeems the Statute of 31 Elis. as to Inmates, doth extend to Cities, Bur- 
roughs and Market- Towns; for it is put generally, and the Exception in the Statute 
— go to the erection of Cottages, and not to Inmates; and ſo is che common 
practice. | 

7. The Forfeiture of every Owner or Occupier of any ſuch Cottage, placing or 
willingly ſuffering any ſuch Inmate or other Family then one, is Ten (billings for 
every moneth any ſuch Inmate ſhall ſo dwell in any ſuch Cottage. And this For- 
feiture is to go to the Lord of the Leet where the Cottage is. The moneth ſhall be 
accounted by 28 days: Co. Book,of Entries. 165 b. 


All the offences aforeſaid may be heard and determined by rhe Juſtices of the AC. - 


ſizes, and Juſtices of Peace in their open Seſſions, and by Lords withia the Precincts 
of their Leets, and none others may do it; the Sheriff cannot do ir. And they may 
award Execution for the levying of the ſaid Forfeitures, as cauſe ſhall require. The 
Lord hath election to ſue in any Court for the Forfeiture, or to diſtrain and ſell the 
Diſtreſs, and give back the oyerplus, , And if he bring an Action at Common-Law, 
when he hath Judgment, he ſhall have Execution by Fieri facias, E legit or Capias, 
as the words of the Statute are, Co. 2 per. 1»ſt. 738. And as touching the For- 
feitures for Inmates, the Lord in his Leet may cake the Preſentment of the Jury there- 


uſe, St. 31 Els, c.7. Co. 2 par Inſt. 73 8. 3 H. 5. 4. 


of, and afterward levy the ſameForfeitures by Diſtreſs and Sale of Goods to his own 
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Covenant. 
Covenantee. 


2 The Kinds: 


3. The uſe and 
operation of 
it, 


A Writ or 
Action of Co- 
venant what. 


Covenant, Cnar.ss, 


CHAP. LVI. 
Of Covenant. 


Covenant is the Agreement or Conſent of two or more, by 
Deed in Writing ſealed and delivered, whereby either or one 
of the parties doth promiſe to other, that ſomething is done 
already, or ſhall be done afterwards. And he that makes the 
Covenant, is called the Covenantor; and he to whom it is 
made, the Covenantee. Terms of the Law. Plow.308, 
And this is either expreſs, or in Deed, i when the Covenant 
is expreſſed in the Deed : As when A. by Deed doth covenant 
with B. to ſerve him for a year, and B. doth covenant with 4 
to pay him Ten pounds for this ſervice. Or it is implied or in Law, 5. when the 
Deed doth not expreſs it, but the Law doth make and ſupply it. As when one doth 
make a Leaſe for years by the words [demi/e or grant] without any expreſs Coye- 
nant for quiet enjoying; in this cafe the Law doth intend and make ſuch a Covenant 
on the part of the Leſſor, which is, Thar the Leſſee ſhall quietly hold and enjoy the 
thing dewiſed againſt all perſons, at leaſt having title under the Leſſor, and at ſeaſt 
during the Leſſors life and(as fomeahink ) during the whole Term. And hereupon an 
Action of Covenant may be brought againſt him in the Reverfion : So that if the Heir 
that is in by Deſcent put out the Termor of his Father; the Termor may have this 
Action againſt him Terms of the Law, tit. Covenant. Co. 4. 80, 5: 17. F. N. J. 
145, 146. Dyer 338. 257. " Ent 
Covenant is alfo either rea], i. that whereby a man doth bind himſelf to paſs a 
real thing, as Lands or Tenements : As a Covenant to levy a Fine of Land, in which 
caſe the Land is to be recovered or when it doth run in the Realty fo with the Land 
that he that bath the one, bath or is ſubject to the otter ; and fo a Warranty is called 
a real Covenant. Or it is perſona}, i. when it doth run in the Perfonalty, and not 
with the Land, but ſome perſon in particular ſhall have-benefir by it, or be charged 
with it: As when a man doth covenant to do any perſonal thing, as build or repair 4 
houſe, ſerve him, or the like. And theſe alſo are ſome of them ſaid to be inherent, 
i. ſuch as are converſant about the Land, as that the thing demiſed ſhajf be quietly 
enjoyed, fhall be kept in teparations, ſhall nor be aliened, or if it be to be ſold, that 
the Lefſor ſhall have the firſt refuſal ; ro pay Rent, not to cut down Timber-trees, 
or do Waſte, to fence the Copices when they be new cut, to make further Aſſurance, 
or the like. And ſome of them are ſaid to be collateral, 5. that are converſant about 
ſome collatęral thing that doth nothing at all, or not fo immediately concern the 
thing granted: As to pay a ſum of money in groſs, to build a houſe in another mans 
ground, to make a Feoffitient or Leaſe of other Land, to give other Securityto perform 
the Covenants, or to pay the Rent, or that the Leſſor ſhalt diftrain for the Rent in 
ſome other Land then that which is demifed,or the like, theſe are collateral Covenants, 
There is alſo a Covenant to ſtand ſeiſed of Land to Uſes, which is now become 
a kind of Conveyance of Land. For which read Vſci.at large. Brownl. 1 par, 22, 
23. | | 
The moſt frequent uſt of a Covenant, is to bind a man to do ſomething i» future; 
and therefore it is for the moſſ part executory: And if the Covenanter do not perform 
it, the Covenantee may have thereupon for his Relief an Action or Writ of Cove- 
nant againſt the Coveriatitor,ſq often as there is any Breach of the Covenant, Ce. 1. 
154. Lit. Bra:30g. 27 H.8,16. Plew.3c8. F. N. B. 145. 5 
And this Writ of Covenant is therefote defined to be a Writ lying where a man is 
bound by a Covenant in a Deed, and hath broken it. And in this caſe commonly the 
party damnified. ſhall recover Damages only for the Breach : And if he have 2 
Judgment in an Action brought for one Breach, and after the Covenantor doth break 


the 
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vetzant again; in this caſe he may bring a new. Action, and ſo for every Breach. 

— — ſomerimes alſo make a tranſmutatien of a Property and Poſ- 
ſoſſion of things, as in caſe of a Covenant to ſtand ſeiſed of Land to Uſes, for which v/e. 
ſee Uſe. And in caſe where one doth covenant, that another ſhall have a piece of Leaſe. 
Land for five years; this is a good Leaſe for five years, for which ſee Leaſe And in Contra. 
cafe where one doth covenant with another, T hat if he pay him Ten pounds ſuch a 
day he ſhall have all his Cattel in Dale, or his Leaſe fos years he hath of the Manor 
of Dale ; in this caſe it. ſeams if he pay the money at the time, he ſhall have the Pro- 

of the Goods, and ofthe Leaſe for years. It is ſaid therefore, that in ſome caſes 

the Wric of Covenant, the party ſhall recover the Land it ſelf out of which he 

v jected. | 

* — may be in the Affirmative, or in the Negative. And it may be exe- — _ — 
cutod, 3. that a thing is done already ;. or executory, i, that a thing ſhall be done — 
hereafter: And theſe are all good. But if it be of a thing preſent, as if I covenant peed, upon 
that my" Horſe is yours; this.is void. Plow. 330. 27 H. 8. 16, Which an A- 

And theſe Covenams being made by a Deed poll, are as good and effectual as when Gion of — 
they are made by a Deid indented, fo as the party have the Deed to ſhew; for other- g n 
wiſe a common perſon cannot have an Action of Covenant; for it doth not lie upon not. 

a Verbal agreement, neither can it be grounded without a Writing, except it be by 1. In reſpect 
a ſpeciat Cuſtom as in Londox, F. N. B. 145. g. Co. 3. 63. Ewers Cale, 8 Jac. ol che — 
And chere needs not in chis caſe-formal and orderly words, as Covenant, Premiſe, . making It. 
and the like, to make a Covenant on which to ground an Action of Covenant. For 
a Covenant may be had by any other words, and upon any part of an Agreement 
in writing, in what words ſoever it be fet down for any thing to be, or not to be 
done j the party to or with whom the Promiſe or Agreement is made, may have this 
Action upon the breach of the Agreement, Lit. Iro ſect. 450. Co. Lord Cromwels 
Caſe. Dyr 57.150. 21 H.. 32. 40 6.3.3. 

And therefore if theſe words be inſerted in a Deed amongſt other Covenants, 
Lu the Leſſce ſhall. repair, Provided always that the Leſſor ſhall allow Timber: 
Or that the Leſſee ſhall ſeour ditches, Provided always that the. Leſſot do carry 
away the earth; ] theſe are good Covenants on boch ſides. And if a Leaſe be made 
of Hoafes by Patent to 7. S. for Twenty one years, and therein is inſerted this clauſe, 
' And that the ſaid 7,$. and his Aſſigus ſhall repair the Houſes when they ſhall he 

yed; J chis is a _ Covenant. Aajudg. Paſeb. 14 Pac. B. R. Sir Thomas Bret 
verſ. Cumberland Cale; 

And ſo alſo it is where theſe or the like words be inſerted amongſt other Cove 

nants, [And that the Leſſee ſhall pay Ten ſhillings a year Rent. or that the Leſſee 
ſhall-nor alien; ] cheſe fhall he faid ro be Covenants, unleſs it be in ſuch caſes 
whete there is ſome other means to inforce the doing of the thing: as if in caſe of the 
Rent there be a clauſe of Diſtreſs, Re- entry, or mine pe. Bro: Cov. 21.26, G 
Co. & Dyer abi ſupra. 
- Andin all cafes regularly, where words that do begin the ſentence be conditional, 
and have the effect of a Condition, and do give another remedy, there they ſhall not 
be conſtrued to make a Covenant, as in the cafes of Condition before. And yer if 
words of Condition and words of Covenant be coupled together in the ſame ſen- 
tence, as C Provided always, and it is Covenanted, or the like; ] in ſuch caſes the 
words may be conſtrued to make a Covenant and a Condition both. Covenant with 
two ſeverally is good, March 103. pl 176. | | 

It a man make a Leaſe for liſe by Indenture, and therein are inſerted theſe words; 
[ It is provided, that if the Leſſee die within ſixty years, that then his Executors and 
Aſligns ſhall have the Land until the ſixty years be ended, to be accounted from the 
date of the Indenture ; ] this, albeit it be not a good Leaſe, yet it is a good Co- 
venant. 

If a man make a Leaſe for years, and warrant it to the Leſſee, his Heirs and Aſſigns 
during the Term, or he that hath right to the Land confirm the Eſtate of the Leſſee 
for years with Warranty; in theſe caſes howbeir this be not a Warranty, nor in the 
nature of a Warranty, yet it ſhall be conſtrued a good Covenant ia Law for the 


quiet 


L eaſe. 
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quiet enjoying of the thing, Bro. Covenant 38: Deſcent 50. 21 H. 7, 31, 

If the Lord grant to his Tenanr, that he will not diftrain him in ſuch a part of 
his Land for his Rent; this ſhall be taken to be a good Covenant, by this word 
Lgrant. ] Perk, ſect. 69. . 

2. In reſpece A Covenant to do any thing chat for the ſubſtance and matter of it is lawful, or 
of che matter not to do any thing that for the matter of it is unlawful, is good. As if the Grantor 
or ſubſtance covenant, That he is ſeiſed or poſſeſſed of a good Eftare of and in the thing he doth 
_ grant, and hath power to grant it: That the Grantee ſhall quietly enjoy it: That 
it is and ſhall be om Incumbrances: That he will make further Au 
if need be. That if the Grantee be evicted, he ſhall pay no Rent: That the 
Grantee ſhall pay Rent: That he ſhall diſcharge all dues, and fave and keep barm- 
leſs the Grantor. That he ſhall. not alien che thing granted; or if he do, that the 
Grantor ſhall have the firft refuſal thereof. That he ſhall not do Waſte, That he 
ſhall have Houſeboor, Hayboor. That the Grantor or Grantee ſhall repair the old 
Houſing, or build new. That he ſhall pay and diſcharge all Rents and payments 
iſſuing out of the Land, That he ſhall not fell Trees; or if he do, that he ſhall pa 
to the Grantot ſo much in money for every Tree. That if he fell any Uaderwood 
he ſhall fence it. That he ſhall make an Eſtate of Land. That he ſhall be quit of any 
Suit, Service, or Payment, Thar he ſhall give ſufficient Securicy to 7. S. for an 
Hundred pounds he doth owe him; and all theſe and the like Covenants are good, 
See weſt. Jymb. in his firſt Part toto, & infra Plow.30?,302. 27 H. 8. 16. Dyer 13, 
324 253.251. Fita. Cov. 1. | | 
And generally where a Condition for the matter of it is good, a Covenant com- 
prehending the ſame matter, is good alſo. See {ondition, nwmb.7. But if the matter 
required to be, or not to be done by the Covenant, be for the ſubſtance thereof un- 

. Againſt Law. lawful, then is the Covenant void and doth not bind. See Conditions againſt the Law, 
numb. 7. Dyer 6: And therefore if one covenant to kill, or rob a man, or the like; 
this Covenantis void. So if one covenant that he will maintain another in his Sui 
or that he will not appear in Iaqueſts, or that he will break the Peace, or that he wi 
foreſtall Corn, or the like; theſe Covenants are void. So if one be Tenant in Fee» 
ſimple of Land, and he covenant that he will not alien it; this Covenant is void. 
So if a man be a Tradeſman, and he covenant that he will not uſe or exerciſe his 
Trade; this Reſtraint, if it be abſolute and continual, is void; but if it be f mods 
only, as that he ſhall nor uſe his Trade at one time, or in one City or Town only, 
this Covenant may be good. 18 Pac. B. R. 7oilliff verſme Broad. Paſch. 19 Pac. B. R. 

a Tanner verſus Brag. © t 

So if a man be by Covenant reſtrained to ſow the Land which hath been uſed to 
be ſowed; and this be either abſolutely,or ſub modo, i. That if he ſow it, he ſhall pay 
thus much an Acre for it; theſe Covenants have been held to be void. Sed quare 
how the Law is now); for ic ſeems the Statute of 39 Eli. ch. 2. is diſcontinued: 
If A. owe money to B. and B. owe money to C. and B. doth make a Letter of 
Attorney to C. to ſue A. at his own charge, and B;. doth covenant with C. that he 
will not releaſe the Debt to A. In this caſe, albeit this be Maintenance in C. to Tue 
at his own charge, yet this is a good Covenant, and not againſt Law. Hil. 20 fac. 

; C. Z. Maire verſus Stapleton. | 

So alſo if a Dean and Chapter, or the like, covenant to renue a Leaſe, contrary to 
the meaning of the Statute of 18 Elix. ch. 11. it ſeems this is a good Covenant, 
Trin.14 Pac. Co. B. T ailors Cale. 

IwpoſTiblc, And if che thing to be done by a Covenant, be in the nature of it impoſſible, the 

Covenant is void, 27 H. 8. 27. 4 H.7.4, And therefore it is, that if a man covenant 

to go to Reme in three days, or the like, the Covenant is void, So if a man covenant 

to make a Feoffment to his wife, this Covenant is void. But if a man covenant to 
make a good Eſtate of Land to her in Fee. ſimple, or otherwiſe, or to find her Main- 
renance, or to give her ſo much by the year; theſe are good Covenants. And gene- 
rally, there where the matter being in a Condition, will make the ( ondicion void, 
becauſe it is againſt Law; there it being in a Covenant, will make the Covenant 


void. tee Condition, num.7. Brownl, 2 par. 281. 


If 
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If a Leſſor Covenant with his Leſſee, that he ſhall and may have Houſ-boot, Hay- 
boot, Plough-boor, $c. by the atiignmenr of the Bailiff of the Leſſor ; this is a 
good Covenant: And yet it ſeems it doth not reſtrain the power that the Leſſee hath 
by the Law, to take theſe things without Aſſignment. But if the Leſſee do Covenant 
that he will not cut any Timber, or Fuel, without the leave, or without the Aſſign- 
ment of the Leſſor ; this is a good Covenant, and doth reftrain him; for in this, 
and ſuch like caſes, the rule is, Modus  conventso vinewnt legem. Dyer 19. 115. 
If an Obligee Covenant with the Obligor, that he will nor ſue him upon the Ob- Releaſe. 
ligation until Eeffer following; this is a good Covenant, bit no Releaſe or Suſpen- 
- fion of the Debt. Mich. 36,37 Eliz. Co. B. R. Adjudge Deanx verſus fefferies. 
21 H.7-23- 
l If — be Lord and Tenant of three Acres of Land, White-acre, and two others, 
and the Lord grant to the Tenant by Deed, that he will not diftr ain in White-acre for 
his Rent, or Services z this is a good Covenant, but doth not determine the + eigniory, 
Perk: Set 69. 
If one man grant a Mill within bis Manor, and Covenant for him and his Heirs, 
that there ſhall be no other Mill ſet up within the Manor; it ſeems this is a good Co- 
venant. Fitz; ¶ ovenant 5» | 
If one make a Leaſe, wherein are divers'Covenants to be performed on the part of 
the Leſſee, and after the Leſſee doth Covenant, that if any of the Covenants be 
broken, that the Leſſor ſhall enter upon the Land demiſed, and hold it until the 
Leſſee-make him amends for the damage done by the breach of the Covenant; it 
ſeems this is a good Covenant, and that the Leſſor may take advantage thereof ac- 
cordingly. See more in Brownl. 1 part.21. Fitz, (ovenant 3. 
If a man ſeiſed of Land in Fee, Covenant to ſtand ſeiſed of it to Uſes, and no 
Eftate doth riſe by the Covenant; yet this may be good by way of Covenant, and 
give remedy to the Covenantee in an Action of Covenant. But with this difference. 
If the Covenant be future, as where one doth Covenant with another, that in con- 
ſideration of a marriage, his Lands ſhall deſcend; remain, or revert to his Son and 
Heir Apparent, and to the Heirs of bis Body; on the Body of his Wife; in this caſe 
the Covenantee may have a Writ of Covenant upon the Covenant. For if a Cove- 
nant be preſent, as that a man and his Heirs ſhall from henceforth ſtand and be ſeiſed 
to ſuch and ſuch uſes, and the uſes wilt not ariſe by the Law in the caſe ; in this caſe 
no Action of Covenant will lie upon this Covenant, for this Action will never lie up- 
on any Covenant, but upon ſuch a Covenant, as is either to do a thing hereafter, or 
that a thing is or hath heretofore been done, and not when it is for a thing preſent, 
as when A. doth Covenant with B. that his black Horſe ſhall be for ever after the 
Horſe of ; this is no good Covenant to give the Horſe to B. or to give him an 
Action of Covenant for him, but A. may keep him ftill notwith ing. Plow. 
307, 308. 21 H.. 18. 27 H.8, 16. Fincheſlty 49. 
If one Mortgage upon Condition to re-enter upon payment of an hundred 
at a day, and the Mortgagee doth Covenant that he will not take the pro- 
fits of the Land, until default of payment; this is a good Covenant, and the Mort- 
gagee therefore may not meddle with the profits, until the day of payment come. 
Agree, 8 Car. | 
If one make a Leaſe for years of Land; by the words L Demiſe or Grant, ] and 3. What ſhall 
there is not contained in the Leaſe any expreſs Covenant tor the quiet enjoying of ®* Hd © 890d 
the Land; in this caſe the Law doth ſupply a Covenant for the quiet enjoying of — 
it againſt the Leſſor, and all that come in under him by title, during the term, and which an A#i- 
upon this the Leſſee, his Executors, Adminiſtrators, or Afſigns, may have an Action en of Covenant 
of Covenartif he be diſturbed. But where there is an expreſs Covenant in the Deed ] be had, 
for the quiet enjoying of the Land, there the Law will not make this implied Cove- hr mn 
" nant. E xpreſſ! um facit ceſſ, are tacitum. N 'M 
And therefore herein this is not like to the caſe, where a man doth make 
a Leaſe for life by the words of Dedi & conceſſi, or make a Leaſe for life 
by other words, Reſetving Rent; (in which caſes the Lew doth create a War- 
ranty againſt all men, during the life of the Leſſor :) For if in theſe caſes there 
Yy be 
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be an Expreſs Warranty in the Deed, yer this doth nor take amay nor qualifi 
the implied Warramy , but che Leſſer cnay make uſe of which of chem he with if © 
be ouſled or evicted by one thas bach an elder title. Browel, 2 part. 212, 413. 214. 
Co.4.80. 5. 17. Trin. 3 Jace B. R. $riles caſe. Paſche, 7 Pac. 8. K. Wanch- 


combs caſe. 

A Covent at in particular (being one part of a Deed) is ſubject to the general 
Rules of Expoſition of all parts of Deeds in general, asto be always taken wot 
#rongly againſt che Covenancor, and mot in advantage of the Covenantee. 2. To 
he taken accordiag to the intent of the parties. 3. Ve res mages valeat, we: 
4. When ao dime is limired for che doing of the thing, ic ſhall be done in reaſonable 
time, and the like. Plow. Fett. 287, See the Expoſition of Deeds before 5s 
toto. 

In caſes where the Covenamtees have, or are to have ſeveral Intereſts or Eftates, 
there when the Covenant is made to, and with the Covenantees; Er cams gueliber 
trum, aut altero eorum ; in this caſe theſe words make the Covenant feveral : At if 
one by indeatare Demile Bleck-acre to A; and White-acve to B. and Green-acre to 
C. and Covenant with them and extber of them, or Covenant with ther, and every 
of them, that he is lawful owner of all theſe Acres; in this caſe the Covenact is 
ſeveral ; Bat if be Demiſe to them the three Acres together, and Covenant in this 
manner g the Covenant is joy nt and not ſeveral, And if A. and B;. do Covenant joynt- 
ly, and ſeverally ; in this caſe the Covenant maybe joynr, or ſeveral, and the Cove- 
nantors may be ſued, either the one way or the other, at the Election of the Cove- 
nantee. Co 6g. 19. Dyer 318. Bro. {overent 4D. 1 

If one make a Leaſe of Liod to another, and Covenant that he (hall quietly eu- 
joy it without the let of any perſon whatſoever, or without the let of any perſon 
whatſoever claiming by, orunder the Le ſſor; in both theſe caſes the Covenant (hall 
be taken to extend to ſuch perſons 28 heve title, or claim ſome EfRete under the 
Leſſor; for if in che firſt cafe any perſon that bach no title, and in the ſecond cafe 
any per ſon that ſhall claim under another, and hach title, or that ſnall claim under 
the Leſſor, claim, or enter. ot atherwile diſturb the Leſſee ; this is held to be no 
breach of the Covenant, Sed quere of the firſt caſe ; for herein ſome concove a 
d:fference berween a Covenant in Deed: and 4 Covenant in Law : And that howſo- 
ever the Covenant in Law # extended to evictiom by title, yet that the Cove- 
nant in Deed ſhall be extended further. Nui cherefone that if A. make a Leaſe for 
years to B. and doth Covenant that B, ſheil-quietly enjoy it, during the term, with- 
out the interruption of any perſon or perſons ; that if a ſtranger in this caſe, that 
hach no right, doch interrupt B. chat he may have an Action of Covenant; as 
when ſuch z promiſe is by word, an Action of the caſe will lie upon it. See Brown. 
1 part. 20, 21, 22. F. N. B. 145. Dyer 328. 26 H. f. 3. Aich. 7 ac. J. . 
Accord in Gambles caſe. C4. 80. Dyer 328. By Furuer at Len Aſſize, Giocefter. 
23 Car. 

And if the Leſſor Covenant with his Leſſee, that he hath not done any act to pre- 
judice the Leaſe, but that the Leſſee ſhall enjoy it againſt all perſons ; in this caſe 
theſe words ¶ Againſt all perſons ] ſhall refer to the firſt, and be limited and refirain- 
ed to any acts done by him, and no breach ſhall be allowed, but in ſuch an act. Cu- 
ria Jerwss verſau Pad. Mich. 40, 41 Elix. B. R. 

he Covenant in Law upon the words Demiſe or Grantalſo ſor the quiet enj 
ing of the thing demiſed, is general agunſt all perſons chat have title, during 


term, and extendeth to the Heir after the death of the Leſſor, as againſt himſelf 


oneſy, and ſhall charge the Executors or Adminiftrators for any diſturbance in the 
life of dhe Covenantor, but not for any diſturbance afterwards ; he that doth ſuc 
therefore upon this Covenant. muſt ſhew that he was moleſted or evicted by one 
that had an elder titls, Co. 5. 17. 22 Hen. 6. chap. 5% (v. 4. 80, Dye 


op 
Q 


ſo much as the 
F-\ 


If one doth Covenant to enter into Bond for the quiet 
doth not fay what Bosd in this caſe it ſhall be talen to be a 
Lard to ke xnjoyed is worth. Co.g.78. 


— 


Cup. 56. Covenant, 


A Warranty in a Leaſe for years,ſhall be taken for a Covenant for quiet enjoying, 
Fitz, Covenant. 21. See before. 7 Eliz. 4 6. Bro. Gram” 64. 


If one Covenant with another, to acquit him of all charges iſſuing out of the To free from 
Land, and after by Parliament the tenth part of the value, not of the Iſſues of all Incumbtanccs 
Lands are givento the King; in this caſe it ſeems the Covenant ſhall not extend to d, Charges. 


this. But if the Parliament had given the tenth part exit#zm terre ; the Covenant 
would have extended to this as well as to Rents, Commons, ard ſuch like thir gs, 
wherewith the Land is charged. Brownl. 1 part. 19. 20, 21. 


If A. Covenant with B. to make ſuch Aſſurance, or ſuch further Aſſurance of To make Aſu- 
Land as the Counſel learned in the Law of B. ſhall adviſe ; in this caſe albeit B. be ne of Land, 


learned in the Law himſelf, yet he may not deviſe this Aſſurance, bur ſome other 
learned in the Law muſt adviſe, otherwiſe A. is not bound to make it. Co 5. 19. 
And if A. Covenant with B. to make fuch Aſſurance of Land by a day, as B. or 
his Heirs ſhall deviſe ; in this caſe B or his Heirs muſt firſt deviſe the Aſſurarce be- 
fore A. is bound to do any thing. And therefore if one fell Land for money, and 
the Vendee doth Covenant to make back to the Vendor and his Heirs, ſuch Aſſurance 
of the Land, as the Counſel of the Vendor ſhall deviſe within one year, provided, 
hat if the Vendee make default in the Aſſurance, then it he do not pay twenty 
pound to the Vendor, that then the Vendee ſhall ſtand ſeized to the uſe of himand 
his Heirs, and the Vendor tendet no Aſſurance, the twenty pound is not paid; in 
this caſe the Land is in the Vende e freed from the Covenant. And therefore in theſe 
and ſuch like caſes, where a man is to make ſuch Aſſurance, as A or his Heirs, or their 
Counſel ſhall deviſe : A. or his Heirs muſt take care, that in time they have an Aſſu- 
rance reaſonably drawn, and ready to be ſealed, and to tender it to him that is to ſeal 
it, for until then there can be no breach of Covenant. But if A. be bound to make a 
Feoffment, Leaſe, or other Aſſurance of Land to B. by a day; in this caſe B. need 
not to demand it, or tender the Aſſurance, for A. at his peril muſt do it, otherwiſe he 
doth break his Covenant. Co. 5. 19,20.” Dyer 361. And by Juſtice Bridgmas. 
And yet if in this taſe N. do get the Aſſurance drawn, and tender it to A. it ſeems 
A. is bound to ſeal it, or otherwiſe he doth break his Covenant. Trin. 20 Jac. B. R. 
Steed verſus Spike. A Wy | 
And if the caſe. be ſo that H. is bound to make ſuch Aſſurance to . by a day, at 
the coſts of ; in this caſe 4. muſt do the firſt act, viz notifie to B. what manner 
of Aſſurance he will make, that he may know what money to tender; and when the 
money is tendred, A muſt ſee that he do make the Aſſurance accordingly at his peril, 
and if he fail in either of theſe, the Covenant is broken. Brownl. 2 part. 383. Co: 
5. 20,22. 1. 1 
If A. be bound to make ſuch Aſſurance to B. as by the Counſel learned of B. u) 
on requeſt made, ſhall be deviſed ; in this caſe it is ſufficient if the adviſe be givear4 
B. and that he do make it known to A: and it is not needful it be given to A. imme- 
diately. Co.5, 20. And if. A. Covenant with B. to make ſuch Aſſurance to B. as 
S. ſhall deviſe, . doth deviſe a reaſonable Deed of Bargain and Sale, and 
tender it to A. to Seal; in this cafe a. is bound to Seal it _ and he ſhall 
not have time to adviſe with his Counſel upon the Deed ; but if he be illiterate and 
cannot read the Deed, he may refuſe and delay to Seal it, until he can get ſome body 
to read it, which he muſt do as ſoon as he can: Dyer 338. Co. 2. 3. And if one be 
bound by Covenant to make an Aſſurance upon requeſt ; the Covenantee muſt re- 
queſt and tender an Afurance alſo, aud he muſt tender ſuch a one alſo as is reaſon- 
able, otherwiſe the Covenantwill not be broken by the refuſal or negle to do it; as 
if one be bound to make a Feoffœent to A. upon requeſt, in this caſe A. muſt get a 
naked Deed of Feoffment drawn without Warranty or Covenants, and tender it. And 
if che Covenant be to make ſuch-a Leaſe as the former; in this caſe the ſecond Leaſe 
muſt not differ fromthe'former,& if it do, the party is not bound to Seal it. Experientia. 
If one Covenant to levy a Fine at the next Aſſizes for thirteen years extanc; this 
ſhall be taken from the time of the Fine levied, and not from the time of the Cove- 
nant, Curia. Hil. 7 Fac. Co. B. R. 
Yy 2 If 
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Covenant. Cap. 36. 


To repair the 
Houſes, 


For the having 
of Houſeboot, 
Cc. 


To convey 
Lands of the 
value of, G Co 


That the Lei- 
ſee ſnall make 
Eſtates. 


That if the 

Leſſee ſell, che 

Leflor ſhall 
ave the firſt 
ſuſal. 


To do one 
thing for an- 
other. 


If one bargain and ſell Land to me by Deed indented, and before the Inrolment of 
the Deed, I do Covenant with 7. S. to convey all the Land, whereof I am ſeized, and 
to do this before ſuch a day, and before the day the Deed is inrolled ; in this caſe my 
Covenant ſhall not extend to this Land conveyed to me by this bargain and ſale. 
Adjudge in Sir Fo. Brets caſe. | | 

If 4. Covenant with B. that in conſideration of a marriage between the Son of 
A. and ſiſter of . that be at the coſts of his Son, and by his ſufficient Deed, will be. 
fore Eaſter day, aſfure Land to his Son; and B. doth Covenant, that if A. do per- 
form this, then he will make him a general Releaſe; in this caſe albeit A. be ready, 
and the Son do not tender the Aſſurance, and the Conveyance is not made, B. is not 
bound to make any Releaſe. Dyer 371. 

If one Covenant to keep and leave a houſe in the ſame, or as good plight as it was 
at the time of the making of the Leaſe ; in this caſe the ordinary and natural decay 
of it, is no breach of the Covenant: But the Covenantor is hereby bound to do his 
deſt to keep it in the ſame plight, and therefore to keep it covered, c Brownl. 
I part. 23. Fitz. ¶ ovenant 4, 

If the words of a Covenant be [ That the Leſſee ſhall have thorns by the Aſſign. 
ment of the Leſſor and neceſſary fuel alſo:; ] it ſeems by this, that there muſt be an 
Aſſignment of the fuel, as woll as of the thorns. Dyer 19. 

If the Leſſor Covenant with bis Leſſee, that he ſhall have ſufficient Hedgboot, by 
Aſſignment of the Bailiff of the Leſſor; in thiscaſe, and by this the Leſſee is not re- 
ſtrained from that liberty that the Law doth give him, and therefore that he may take 
without Aſſignment : But if the words be Negative, that he ſhall not take without 
Aſtignment, or that he ſhall take by Aſſignment, and not otherwiſe, contra. Dyer 


19, 20. | 52 0 
If A. doih Covenant with H. that where as 8 marriage is intended to be ſolemnized 
between A. and C. the Daughter of B. at or before the fourteenth day of Ag 
next, and where the ſaid B. hath paid to the ſaid A. a thauſand — for portion, 
&c. the ſaid A. in conſideration thereof doth Covenant with B. that he within one 
year of the day of the marriage, will aſſure Lands of the value of four hundred 
pound per annum; in this caſe, albeit the marriage be not before that day, yet the 
Covenant mutt be performed. Tris. 21 Jac: B. R. Grorge verſus Lane 
If one make a Leaſe for years of a Manor, and Covenant that the Leſſee ſhall 
make eſtates for liſe or years, and that they ſhall be good; in this caſe it ſeems this 
Covenant ſhall not be taken to enable the Leſſee to make eſtates for a longer time 
then his eſtate will bear. By Juſtice Bridgmes. 2 
If the Leſſee Covenant with the Leſſor, That if the Leſſee be minded to ſell his 
eſtate, the Leſſor ſhall have che firſt refuſal ;. in this caſe when the Leſſee is minded to 
ſell, he need do no more but acquaint the Leſſor with his purpoſe, and know bis 
minde, and if he do not anſwer him preſently, he may ſell it to whom he will: And 
if che Covenant be further, that the Leſſor ſhall give as much as another will, the 
Leſſee muſt tell him what another doth offer him, and ask him whether he will give 
ſo much; and if he refuſe or do not accept it preſently, the Leſſee may ſell to whom 
he will. Dyer 13. * 
If one Covenant to ſerve me a year, and I covenant to pay him ten pound for it; 
in this caſe albeit he do not ſerve me, yet I muſt pay him the ten pound, But if I 
Covenant with him to pay him ten pound, if he ſerve me a year, contra; for in this 
caſe I am not bound to pay him the money, unleſs be ſerve mea year. So if one 
Covenant to make new Pales, ſo as he may have the old; in this caſe it ſeems he is 
not bound to make the new. Pales, unleſs he may have the old Pales. So if one Co- 
venant to pay money for ſervice, counſel, or the like, or Covenant to marry ones 
Daughter, or make an eſtace, and the Covenant is penned conditionally, and ſoas 
one thing is the cauſe of another, and it is not ſet down by mutual ard reciprocal 
Covenants; in all theſe caſes, if the cauſe or condition be not obſerved, the Cove- 
_ ſhall not be performed. Cs, ſuper Litti. 204. Dyer 371. Aich. ) Jact Co. 
K. 
If 


np. 56, Covenant, 


Ho 


bound to make the Fee-fimple to him, But if the words of che Covenant he, that if 
term, and then pay the ten pound ; in this caſe the Leſſor is not hound to make the 
Fee-ſimple, for it was got paid within the term, Ce. 1. 144. 


If one Covenant to do a ting to 7. S. or his Aſſigns, or to 7. S. and his Aſſigns Aſſigns. 


a day, and before the day f. F. die; in this caſo it myſt be done to his Aſſigns. if 
4 before the day, name any Aſſignee z and if be do not, it muſt be done to his Exe» 
cutor or Adminiftrator,which is an Aſſignee in Law. See mote in Condition. Num. 8. 


Obligation 7. 27 H. 8. 2, 


If one be ſeized of Land in Fee, or poſſeſſed of a term of years, and he doth 2: When a 
alien it, and ſuppoſing he hath a good eſtate he doth Covenant that he is lawfully - 
« ſeized or poſſeſſed, or that he bath a good eſtate, or that he is able to wake ſuch an halt be aig 
alienation, &c. And in truth he hath not, but ſome other hath an eſtate in it before ; tobe broken, 
in this caſe the Covenant is broken, as ſoon as it is made. Dyer 303. Co. and when nor, 

4 


60. 
g And if I bargain and ſell Land by Deed indented to B. and before the Deed is in · 


of it in Fee, and after the Deed is inrolled.; in this caſe the Covenant is broken. 
Adjudge Sir Peral Brocas caſe, 32 Flix. 


, Co 
If A. let Land to B. and Covenant that he ſhall quietly enjoy it without the let of For quiet en · 
any perſon whatſoever, and A. himſelf, of any other perſon that hath any title to ng. 


the Land, by, or under him, as if he make a Leaſe of it, or grant a Rent que of it to 
gnother, or any other perſon that hath gny title to the Land, albeit it be not by, or 
under A. 8s if A. were a Diſlciſor,, and the Diſſeiſee do enter or diſturb ; in all 
theſe caſes the Covenant is broken. And. ſo alſo is the Law deemed to: be by ſome 
in caſe of Coyenant, in Deed for quiet enjoying, where a.@raoger or one that bath 
go title to the Land, doth enter or diſtatb B. But othexwiſe it is in caſe of Cove- 
nant in Law for quiet enjoying; for in this caſe, if a ſtranger that hath no title to the 
Land, doth enter or diſtui b the Leſſee; this is no hreach of the Covenant in Law. 
And in all caſes where any perſon hath title, the Covenant is not broken until ſome 
Entry, or other actual diſturbance be made by him upon his title. Mich, 8 fac. 
Lambs caſe, Dyer 328. F. N B. 145. a6 H. 8. 3. Hil. 39 Elid B. R. Corns 
caſe. Fitz, Covenant, 26. Bro, Covenant, 40. 

If a man make a Leaſe of Land, and after make a FeoFment of the Game Land, 
and the Feoffee doth diſturb the Leſſee; in this caſe ic bath heen ſaid, this is a breach 
of the Covenant for quiet enjoying. Sg que Brownl, 1 part. 20, 21, 22, 23,24. 
78. 80,81. 20 Pac. Bro, Counant 7. > 

If a map purchaſe Land to him and his Wife, and his Heirs in Fee, and then make 
a Leale for years of it to 7. S, and Covenant for him, bis Executors and Aſſigns, that 
the Leſſee, his Executors and Aſſigns, ſhall quietly hold and enjoy the premiſles, 
without the let of the Leſſor, his Heirs or Aſſigns,or any other perſoo, by or through 
his or their means, title or procurement, and after the Leſſor doth die, and his Wife 
doth enter and diſturb ; in this caſe, and by this means the Covenant is broken. Hi. 
20 Fac. Adjudge B. R. Butler verſus Lady Swiverton, 

And ſo it is alſo, if A. purchaſe Land of B. to bave and to hold to A. for life, 
the Remainder to C. the ſon of A. in Tail, ard after A. doth make a Leaſe of this 
Land to D. for years, and doth Covenant for the quiet enjoying as in the laſt caſe, 
and then he dieth, and then ¶ doth out the Leſſee ; in this caſe this was held to be 
no breach of the Covenant. SA caſe: M. 7, 8 Eli. 

So likewiſe if A. be ſeized of White-acre in Fee, and take to Wife B. and then 
make a Leaſe of it to ( with ſuch a Covenant as before, for the quiet enjoying, and 
then A. doth die, and after . doth recover Dower ; by this the Covenant is broken, 
ind yet if the Mather of A. recover Dower, and out the Leſſee, contre. So alſo if a 
Tenant in Tail doth make a Leaſe with ſuch 8 Covenant, and his Iſſue doth diſturb 
| the 
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ake a Leaſe for ten years, and Coyenant char if the Leſſee pay him tem That the Leffe 
hn vithia the ten years, that be ſhall haye the Fer ſimplo, and the Leſſee ſurrender ar have the 
bis eſtate within the time; in this caſe, if the Leſſee pay tbe money, the Lefſar ii 


ovenant in 
ecd or Law 


Thar the Co- 
zolled, I grant the ſame Land to C. and ( ovenant that I am ſeized of a good eſtate cn tor 15 


Covenant : 5 Hap. 56. 


the Leſſee ; this is no breach of the Covenant. And yet if the Leſſor be the cauſe of 
the Gift in Tail, or procure-the diſturbance, this may be a breach of the Covenant 

And ſo alſo it is where a man is ſeiſed of Land in Fee, and he doth make a Leaſe with 
ſach a Covenant, and afterwards he doth die, and then his Heir is in Ward by reaſon 
of a Tenure, and hereby the Leſſee is diſturbed ; it ſeems this is no breach of this 
Covenant. Dyer 42. 26 HS. 3. Fitz. Covenant. 6. 26. 

If one Covenant that the Wiſe he is abont to marry ſhall quietly enjoy all her 
Goods, and that the Covenantee ſhall take it inte his poſſeſſion, and the Husband 
doth orely take the Goods, and keep them in his poſſeſſion ; this is no breach of the 
Covenant. Curia. B. R. Paſch. 6 Car. CroWls caſe. 

If a Covenant be for the quiet enjoying againſt all perſons, but the King and his 
Succeſſors, and the Patentee of the King do difturbe ; this is a breach of this Coye. 
nant. Adjudge. Hil. 38 Eliz. Woodroffe verſus Greenwood, 

If two make a Leaſe, and Covenant that the Leſſee ſhall enjoy the Land without 
the let of them, or any other, and one of them alone doth diſtuib the Leſſee; this 
is a breach of the Covenant. Adjudge. Mich. 2 Car? B. R Sanders caſe, 

If a Leſſee grant and aſſign all the Land contained in his Leaſe ro A. and doth 
Covenant with him, that he hath not done any act or thing by which the Grant ot 
Aſſignment might be impaired, but that the Aſſignee his Executors, Cc. may enjoy 
it againſt all perſons, and before this time the Wife of the Leſſor had recovered and 
had execution of a thitd part of this Land for her Dower; in this caſe this is no 
breach of the Covenant, for the words Lbut that, &c. ] do refer to the former, and 
are not abſolute. Dyer 240. Q: 44% ö | 

If A. grant the Bailiwick'of *. to B. for life, and B. aſsign it to C. for three years 
and after to D. and C. doth Covenant with D. that he will not do or ſuſſer tobe 
done any act, during the ſaid three years, by which the Grant made by A. may be 
forfeit, but that after the three years ended, he may enjoy it in as ample manneras 
C. did, or might have done without any act by C. and after the three years 
E. doth execute a Proces there; and thereby incroach upon the Office; this ic nd 
breach of the Covenant. Adjudge. Rich. verſus Row, Paſche, 13 fac. Ci 
A, i 1 1200. nner | | 

To free froth If A. grant Land to B. and his Heirs, tendring ten pound Rent, and 3. doth fel 
Charges and the Land to C. and his Heirs, and doth- Cbvenant with C. that from ſuch a dayhe 
Incumbrances. ſhall enjoy it, diſcharged of all Intumbrarices, and before that day a Common Re 

covery is had againſt C. in which A. is youched, and this is to the uſe of C. and li 
Heirs, ſuppoſing hereby the Rent had been gone, which is not ſo; in this caſe the 
Covenant is broken, forthis Rent is an Iacumbrance. Browsl. 1 part. 20,21. Cinis, 
Hil. 20 fac. Co. B. R. Greenway andiPuckfalds caſe. | 


viduitate, and after to his Son, and he in Reverſion doth ſell the Fee to the Wo. 
man, during the Widowhood, and doth Covenant that the Land is diſcharged of al 
former $ales, Rights, Titles; Charges; in this caſe the Covenant is broken ac the fitl 

by reaſon of — the Son Co. 52. 
If A. grant White acre to 3. and Covenant that B. ſhall enjoy it againſt all lo- 
eumbrances, and C. doth diſturb him in the taking of Common there, and this is1 
Common which is againſt Common Right, and which he hath by Preſcription; in 
this caſe it ſeems this is a breach of the Covenant, But if it be of a Common that s 

of Common Right, Contra. 9 Eliz. (0. B. R. 

at If A4. Covenant with B. before Eaſter to make him a good ſure Eftate of Land, 
— 72 diſcharged of all former Bargains, Leaſes, and Incumbrances whatſoever. (Leaſes ot 
— Grants for life or years, reſerving the ancient Rent during the term onely excepted) 
and A. after this, and before the eſtate made, doth make a Grant of all or parti 
the Land, reſerving the old Rent; it ſeems this is no breach of the Covenant. Brownl. 
I part. 84. Dyer 139. a * 
| If one make a Leaſe to 7. S. for years, and Covenant with him that upon the 
, Surrender of that Leaſe, he will make him a new Leaſe, and the Leſſor before 7. J. 


If a Leaſe be made of Land for years, and the Leſſee deviſe it to his Wife durante 


can make any Surrender, doth ſell away the Reverſion, or make a Leaſe to another 
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Land, and fo difable himſelf; this is «p/o fatto a breach of the Covenant, 
—— Surrender made by che Leflee, in this caſe is not needful, Far, 
Lex mee cogit ad vans & innucilie prragends. So if one be ſeiſed of Land in 
Fee, and Covenant to make a Feoffment of it to 7. S. by a day upon a Requeſt, and 
the Covenantor before the day doth make @ Feoffment of it to another, and then 
doth die before any Requeſt made to him ; in this caſe the Covenant is broken. Co. 


41. 
5 If A, Covenant with I. to make ſuch Aſſurance as B. or as the Counſel learned of 
J. ſhall dewife, and . tender fuch an Aſſurance to A4. co ſeal, and A. dock refuſe or 
delay vo fealir; this ina breach of the Covenant. Dyey 338. C. 2. 3, 

H A. doth Covenane with . C. D. and E. to make them a Feoffment ſuch a day, 
and they come to the Land at the time to take it, and A. doth not make the Feoff- 


ment; by this the Covenant is broken. And fo alſo if B. and {{ onely, or one of 
chem 


come to the Land ;; for it may be made to any of them in the name of the 
reſt. Nut if none of them cometo the Land, albeit the Feoffor never come there, it 
ſeems the Covenant is Bot broken. Bro. {ovenant 3. | 

If A. Covenant with B. before Eaſter next, to aſſure bis Houſe to him, and X. 
his Wiſe, during che life of F. J. and A. ſarrender his Houſe to the uſe of B. and 
fach as K. ſhall name at the Requeſt of B; in this caſe the Covenant is broken, for 
this is no performance of #. Caria, J. A. 


If one Covenant to repair, ſuſtain, and amend a Houſe, and the Houle is burnt by To repair; 


the negligence of the Covenantor, and got repaired again ; this is a breach of this 


Covenant. And if che Leſſee Covenant for him and his Executors, to repair at his 


own coſts (the principal Timber not hurt or in decay for lack of reparations, or 
atherwiſe in deſauł of the Leſſee or his Executers onely except) and he die, and 
afrerwards the Houſe is burnt in default of the Executors; in this caſe the Covenant 


u broken, and the Executors may be charged. Dyer 324. 


If one Covenant to leave a Wood in che ſame plight he findes it, and be cut down 


Trees: in this caſe tbe Covenans is brokea preſently , for it is now become impoſſi- 


— me] by his out: But if in thiscaſe ſome of the Trees be blowed 
. ich the wind, or the like, by this the Covenant is not broken, for it is now 
become impodiible to be done by che act of God, and in this caſe the Covenantot is 
not bound to ſupply it. And fo kkewiſe of a Covenant to repair Houſes, or if one 
Covenant to ſuſtain Houſes or Sea-banks, or Covenant to leave them in as good ciſe 
as one doth finde them, end the Houſes be hurnt, or thrown down by tempeſt, or 
the like, or the Banks be overthrown by a ſudden flood, or the like accident; in this 
caſe the Covenant is not broken by this accident onely ; but if the Covenantor do 
pet repair, and make np cheſe things again in time convenient, the Covenant will be 
broken. Andif Houſes be let to me for years, and I Covenant to leave them in as 
plight as I finde them, and I throw down che Houſes; this is no breach of che 
for I may re-edific chem, and therefore no Action will lie upon this Co- 
venant until the and of the term. Fite. Covenant 29. Co. 5415, F. N. B. 143. 
Ce.1. o8. Perk, geit. 738. Dyer 33. Plau. 29. 40 EA 3.5: 

If one Covenant to repair a Houſe before a day, and it happen the Plague is in 
the Houſe before and until the day, and thereby it is not done; in this caſe the Co- 
venant is not broken, for this will excuſe, but then it muſt be done in convenient 
— afterwards , for otherwiſe the Covenant will be broken. Hil. 8 fac. 

Ari. 

. If « Leſſee Covenant to do all the 7 of a Houſe Demiſed at his own 
coltsand charges, and be cut Trees upon ſome of the Ground Demiſed to amend the 
Houſe; it ſeems this is a breach of his Covenant. See A arob. f.17. Dyer 198. 

A man makes a Leaſe, and that the Leſſee ſhall have Conveniens lignum nas ſucci- 
4 & venidend' avbores, and the Leſſee cuts down Trees; this #s a breach of 
Covenant. March 9. . 22. 


If one Covenant to pay money at five ſeveral days, and be fail of payment the ro piy money, 


fun day : by this the Covenant is broken. Co. ſaper Lin. 292. Brownl. Rep. f. 19, 
20, 22. 2 part. 176, 177,273. 
If 


* 
—— 
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To leave a If one take Land ſowed, or a ſtock of Cattle in Leaſe ſor years, and the Leſſee 

ſtock, G. Covenant to leave it in as good plight, -as he doth rake it; in this caſe he muſt leave 
it ſowed again, and if any of the Catcle die, he muſt make up the number, other. 
wiſe he doth break his Covenant. 40 Ed. 3. 5. b 

Not to ake If a Corporation do Covenant not to take Toll, and their Common Officer 


Toll. appointed for that purpoſe doth take it; this is a breach of the Covenant. 43 
Ed. 3. 17. 

To hui'd a If A. Covenant witty B. to build a Houſe by a day, and B. doth forbid him, and 

Houle. thereupon he doth forbear to do ir, and doth it not ; in this cafe the Covenant is 


broken, for this will not excuſe him: But if he do by any actual impediment binder 

him, or be the cauſe why che thing is not done, then the not doing of it is no breach 

To clenſe a of the Covenant. And . therefore if 'z Leſſee Covenant to clenſe one of the Ditches 
Dich. in the Land demiſed, and the Leſſor enter upon the Land it ſelf, and keep out the 
Leſſee, and be doth rot clenſe the Ditch by the time; by this the Covenant is broken: 

But if in this caſe the Leſſor do by force keep the Leſſee out of. the Ditch or place it 

ſelf, Contra. 18 Edw. 4. 8. Kelw, 34. Trin. 36 Er. B. R. (trrel wirſu 


Reade. | | 
To hare liber- If A. and B. be Joyntenants of a'Shop, and A. Covenant with B. that he aud 
tv to . -_ his Aſſigns ſhall have free ingreſs and egreſ⸗ in and out of the Shop, and' A. doth ap- 
duc ot 45%: point C. his Servant to enter as Servant to him, and to occupy in Common with 4. 
and this Servant doth expel the Setvant of B; in this caſe this is a breach of the Cove. 
nant. Hik. 16 Pac. B. Rr Siliard verſus Le. | 7 | 
Tn come into If A. Covenant with B. that B.. ſhall come four times a year into the houſe of 
a Houic, A. without being ouſted by A. and A. when he doth ſee B. coming, doth ſhut 
the doors and windows, and doth not ſuffer I eo come in; by this the Covenants 
rot broken. 3 H.4.8, : 70 * nne eee 
To marry an- If A. Covenant with B. ta marry the Daughter of N. make a Feoffment, or do 
other. any other act to C. (who is a ſtranget to the Covenant) and A. doth tender it and 
— nag — to do as much as doth lie in his power, but the ſtranger doth teſuſe it and ther- 
Ten det and by it is not done; yet this doth not excuſe; but the Covenant is broken. But if the 
Reſuſal. Covenant be to do any ſuch act to the Covenantee himſelf, and the Covenantor 
tender it, and the Covenantee refuſe it; by this the Covenant is performed. To 
pay Rent. See Brownl. Rep. J. 19, 10, 22, 24. 2 har. 176, 177, 273. 33 H.. 16. 
Bro. Covenant 3. Fitz, Bar 62. 20 7: $f "1 =s 
See more in the laſt Queſtion, and in Obligation, Numb. 7, &, 9. and in Condities, 
Na mb. g, 1o. Mich. 7 hac. Co. B. R. | £1170 74 
8, Who ſhall Any one that is party to the Deed, to whom the Covenant is made, may take 
or way have advantage of the Covenant, but not a ſtranger ; for if . Covenant with B. todo 
— ay an act to C. who is no party tothe Deed, and he doth it not, B. and not C. mut 
bred or Lew, Tue him upon this breach. 1 2 24 
and bring a If a Leaſe be made of Land to a Husband and Wife for years, and the Leſſor 
Wrizot core doth enter upon the Land, and put them both out, or the one of them after the 
EY 1 deathof the other; in this caſe both of them whiles they both live; and the ſurvivor 
or not. after the death of one of them, may have this Action of Covenant upon the Cove 
nantin Law: + er, ner 
Soif a Wardſhip be granted to a Woman by Deed, and ſhe take u Hus band and 
die; the Husband ſhall have advantage of this Covenant in Law made by the word 
[Grant ] if he be diſturbed, 
So if one by the words [ Demiſe or Grant] Leaſe Land to a Woman-ſole for 
years, who taketh a Husband and dieth ; in this caſe if the Husband be diſturbed 
2 take advantage of this Covenant in Law. Co. 5. 17. Dyer 257. 47 
Heir. If a Feoffment be made in Fee, and the Feoffer doth Covenant to warrant the 
Land, or otherwiſe to the Feoffee and his Heirs ; in this caſe the Heir of the Feoffee 
ſhall rake advantage of this. As if . Covenant with B. and his Heirs to infeoff 3. 
and his Heirs of Land, and B. die before it be done; in this caſe his Heirs ſhall rake 
advantage thereof, 2 220 
n 
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And if A. B. and C. have Lands in Coparcenary, and they purchaſe other 
Lands in Fee, and they Covenant each to other his Heirs and Aſſigns to make ſuch 
Conveyance to the Heir of him that ſhall die firſt, of a third part as he ſhall deviſe ; 
in this caſe the Heir, not the Executor, ſhall take advantage of the Covenant. 


er 338. 

Rm and Adminiſtrators ſhall take advantage of Inherenc Covenants, albeit Executors and 

they be not named. And therefore if A. Covenant to do a thing to B. and do not Adminiſtraters. 
name his Executors or Adminiſtrators, and it be not done; it ſeems the Executors 
or Adminiftrators of B. may have an Action of Covenant for the not doing of it. 
As if one Covenant with 7. S. to pay him money at Michaelmas, and do not ſay to 
his Executors, ec. and he die before the time; in this caſe his Executor or Admini- 
ſtrator ſhall take advantage of this Covenant, and may recover the money. (0.5.17. 
F.N.B. 145. Dyer 112. 271. 

Grantees of Reverſions ſhall have the like advantage againſt Fermors (by Action Aſſignees or 
onely) for any Covenant or Agreement contained in their Leaſe, as the Leſſors, their Canter. 
Heirs or Succeſſors might. And ſo alſo ſhall Leſſees againſt Grantees of Reverſions 
(Recoveries in value except) by the Statute of 32 H.8. 34. And herein (as in the 
caſes of a Condition before) a difference is taken between Covenants that are inhe- 

'rent, and Covenants that are collateral. For the Covenants whereof Grantees by 
this Statute ſhall take advantage, are inherent Covenants, (i.) Such Covenants as do 
concern the thing granted, and tend to the ſupportation of it: As where a Leſſee for 
life or years doth Covenant with his Leſſor and his Heirs, to keep the Houſes demiſed 
in good reparations, or the like, and after the Leſſor doth grant away the Reverſion 
of all, (Mich. 8 Jac. Primes caſe,) or part of the Houſes to 7. 5; in this caſe 

„S. ſhall rake advantage for any breach of the Covenant in his time, but not for 
any breach before the time the Reverſion was granted. But if the Leſſee doth Co- 
venant with his Leſſor and his Heirs , to pay him a ſum of money, or make him a 
Feoffment, or the like, and then the Leſſor doth grant the Reverſion to 7. 5; in 
this caſe ?. S. ſhall not take advantage of this Covenant: And yet the Executors 
or Adminiftrarors of the Leſſor ſhall take advantage of this Covenant. See Goldsb. 
175 pl. 109, See Condition, Numb. 12. Co. 5. 18. 9 fac. B. K. Wilborne and 
Beftwichs caſe. Accord. : ; 

Regularly, every Aſſignee of the Land or thing Demiſed, ſhall take advantage of 
inherent Covenants, as if a Covenant be, to have Eſtovers to burn in the Houſe De- 
miſed, or to have Timber to repair, or if the Covenant be that the Leſſor or Leſſee 
ſhall repair, or the like. And therefore of theſe Aſſignees in Deed and in Law AC 
ſignees of Aſſignees in 5nfixitm, ſhall take advantage, and Aſſignees of Executors * 
or Adminiſtrators, Tenants by Statute, or Elegit, or after a ſale upon a Fieri Facias, 

a Husband in the Right of his Wife; any one of theſe, and any other that ſhall 
come lawfully to a term, unto which ſuch a Covenant is incident, albeit he be not 
named, yet may he take advantage of it. Co. 5. 17. 

If a Leaſe for years be made to 7. S. by the words [Demiſe or Grant] and che 
Leſſee aſſign this over to 7. D; in this 1 D. may take advantage of the Cove- 
nant in Law, and bring an Action againſt the Leſſor, if he be diſturbed. Co. 4. 80. 

Dyer 257. Fitz, Covenant 30. 

If a Leaſe for years be made of Land, and the Leſſor doth Covenant with the 
Leſſee and his Aſſigns to do, or not to do ſomething ; in this caſe an Aſſignee by 
word, or an Aſſignee by Deed, may take advantage of this Covenant: (o. 3. 63. 

F. N. B. 145. 

If two Coparcenors make Partition of Land, and the one of them doth Cove- 
nant with the other to acquite her, and her Heirs of a Suit that iſſued out of the 
Land, and the Covenantee doth alien her part to a ſtranger ; in this caſe the Alie- 

— ſhall have the ſame advantage for acquital of the Land as the Covenantee 
a 

So if A. be ſeiſed of the Manor of B. whereof a Chappel is parcel,and a Prior with 
the conſent of his Covent, had covenanted with A. and his Heirs, Lords of the 
Manor to celebrate Divine Service in the — and after A. had ſold the Manor; 
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or nor, 
Executors, Ad- 
mini ſtrators. 


Heirs, 


—— 


in this caſe the Vendee or Aſsignee of the Manor ſhould have had the ſame advantage 
of the Covenant the Vendor had. But if the Lord had ſold the Chappel, the Aſsignee 
of the Chappel ſhould not take advantage of the Covenant. And if a Covenant be 
to ſay Divine Service in the Chappel of a ſtranger ; in this caſe the Aſsignee of the 
Manor, in which the Chappel is, ſhall not take advantage of the Covenant. Branul 
2 part. 56. 207. Co. ſuper Litt] 385. Co. 5. 23.18. 

Regularly, all thoſe that do ſeal and deliver the Deed, and are named and bound 
by che expreſs words of the Covenant, whether the Covenant be collateral ot inhe- 
rent, ate bound by the Covenant contained in the Deed : And therefore if Hyirs, 
Executors, Adminiſtrators or Aſsigns, be named in the Covenant, for the moſt part 
they are bound by the Covenant. And in all caſes of Inherent Covenants alſo, where 
a man doth Covenant for himſelf onely, and doth not name his Executors ard Ad- 
miniſtrators, or either of them; they are bound, and may be charged by the Cove. 
nant notwithſtanding : And in ſome caſes the Law is ſo alſo for collateral Covenants; 
and in moſt caſes of Inherent Covenants that tend to the ſupport of the thing grant- 
ed, (in reſpe& of which. ic is preſumed; the Leſſor tookthe leſs for the Land) ſuch as, 
have the Land, albeit they be neither Executors nor. Adminiſtrators, or either of 
them but Aſsignees, &c. ſha!l be charged by the Covenant, though they be not 
named; for theſe Covenants are ſaid to wn with the Land. Co.5. 16, 17, 08. 

If a Feoffment or Leaſe be made to two, or.toa man and his wife, and there are 
divers Covenants in the Deed to be performed on the part of the Feoffees or Leſſees, 
and one of them doth not ſeal, or the wife dath, or doth not ſeal during: the Cover- 
ture, and he or ſhe: that dath not ſea], doth notuithſtanding accept of the Eſtare, 
and:occupy!the Lands conveyed or demiſed; in theſe cafes, as tonchigg all Inherent 
Covenants, as for payment of Rent, and the acceſſaries thereof, as clauſes of Dig 
ſtreſs, of Re; entry, of Numine pœnæ, Reparations, and the like; tbey ane hound 
theſe Covenants as muc li as if they do ſeal the Deed. Sg if a leaſe he made to 
for years or life, the Remainder to 7. F. in Fee, and there id s Rent reſerveds or ther 
be divers Covenants on the part of the Gnantees, and 7. S. doth nevar ſeal the 
or Counterpart; yet if inchis caſe he accept the eſtate after the death of 4. he muſt 
pay the Rent, and per form all the Covenants that are Inherent» So alſa if therg be 
Covenants in the Kings Patent to be performed on the part of. the Patente. As if 
there be this clauſe in the Patent ¶ And that J. S. (the Patemee) ſhall re pair the Huuſe 
wen it is decayed ;}] in this caſe the Patentee is bound by this Covenant, and all ſuck 
like Covenants. But quere of collateral Covenants, in the firſt caſes, for therein it 
ſeems the Feoffee or Leſſee is not hound: And yet it is ſaid, That if an Indenture bg 
made between 4. of the one part, and B. and C. of the other part, and therein 
there ia Leãſe made by A. to B. and(*. onceriain Conditions, and B. and C. ate 
bound ta by the Indenture in twenty pound, to perſorm the Conditions , and B. 
onely doch ſral the Deed, and not C; yet in this caſe, if C. gcceprof the Eſlate he is 
bound by the Covenants, and one of them cantyot be ſueq without the other, whiles 
they! are hoth living. Qui ſentit commodum ſent ire dahet Gu Et tranſit terra 
eum dnerd. Co. fuper Lit tl. 23 . Dyer #3. Bro. Covenant 6. Det. 80. Experientia, 
Paſche, 14. Fac. B. R. Bret and Cumberland cafe, Co. ſuper Litil. Seft. 
231. . 6 
- If a van Covenant for him and his Heirs, to do any thing whatſoever ; bereby 
his Heirs are bound: But otherwiſe, except the Heirs be bqund by the, Deed by ex» 
preſs namę, an Heir ſhall ſcarcely be bound or charged in any caſe by à Deed. And 
therefore it is, that if the Leſſee for years be ouſted by any other but the Heir him. 
ſelf, na Action of Coveoant: will lie aghink the Heir, unleſs there be an expreſs Co- 
venant ubetein and whereby the Leſſar and his Heirs are hound. Bur if he be ouſted 
by the Heir himſelf, ic ſeems an Action of the Covenant will lie againſt him: And 
yet if he be ouſted by an elder title from the Leſſor, {otra ; for in this caſe the 


Heir ſhall not be charged. Co. 5. 17. Bro. Covenant 38: 32 H. 6. 3 2. Dyer 357. 


Executors, Ad- 
miniſtrators. 


Fitæ {atienant 3 . > I" 
If a man do Covenant for himſelf onely, to pay mogey, build a Houſe, far 
quiet enjoying, os the like, and he doch not fay in he Covenant. [ He, C, 


Deſcent 


Cuar,56, Covenant, z55 


Deſcent Adminiſtrators, &c. J Net hereby his Executors and Adminiſtrators are 
bound, and ſhall be charged. And yet if a Leſſce for years Covenant for himſelf, to 
repair the Houſes demiſed, omitting other words ; it ſeems in this caſe he is bound to 
repair onely during his life, and the Executors or Adminiſtrators are not bound. So 
if a Leſſor Covenant for himſelf onely, to diſcharge the Leſſee of all quit Rents out 
of the Land; it ſeems this Covenant is onely perſonal, and ſhall binde the Covenan- 
tor onely during his life. But if in theſe caſes theſe words ¶ during the Term] be 
added in the Covenant, as if a Leſſee Covenant for bimſelf to repair the Houſes, du- 
ring the tetm or the Leſſor Covenant for himſelf to diſcharge the Leſſee of all quit 
Rents, during the term; in theſe caſes it ſeerns the Executors and Adminiſtrators al- 
ſo, will be charged after his death- 10 Hy. 10. Dyer 19. 14. Bre. Covenant 50. 

erIl4., F rt | 14 
7 a Lake be ouſted by one that hath title; it ſeems an Action of Covenant will 
lie for this ouſter againſt the Executor or Adminiſtrator upon the Covenant in Law, 
if he were put out in the life time of the Leſſor, and not otherwiſe: For if there be 
Tenant for life, the Remainder in Fee to another, and the Teoant for life by the words 
[ Demiſe or Grant] doth make a Leaſe for years and die, and after he in the Remaind- 
erdoth enter and put out the Leſſee for years; in this caſe he cannot upon this Cove- 
nant in Law, charge the Executors or Adminiſtrators of the Leſſor : But upon an 
expreſs Covenant for quiet enjoying he may. Dyer 257. 

Ia ſome caſes an Aſſignee ſhall be charged — he be not named, and in ſome Aſfgnees or 
caſes ſhall not be charged, though he be named; and in ſome caſes he ſhall be charged nee. 
when he is named, as when the Covenant doth extend to a thing in eſſe, parcel of the 
Demiſe, there the thing to be done is Appurtenant and quedammods annexed to the 
thing, and ſhall binde the Aſſignee, though he be not expreſly named, as a Covenant 
to repair, e. But if the Covenant be annexed to a thing not in eſſe before, but 45 
novo to be erected on the thing, as to ſetup a new Houſe, or the like; in this caſe it 
will not binde the Aſſignees, unleſs they be named in the Covenant And if the Cove- 
nant be to d thing meerly callateral ; in that caſe it will not binde the Aſſignees, 
albeit they be named expreſly. Alſo when a contract is perſonal onely, and a man 
doth binde himſelf and his Aſſigns, his Aſsigns ſhall not be bound hereby: As if one 
Demiſe Sheep, or other ſtock pf Cattle, or any other perſonal Goods for any time, 
and the Leſſee doth Covenant for him and his Aſsigns, at the end of the Term, to 
deliver them in as good plight, as they were at the time of the Demiſe ,or ſuch a price 
for them, and the Leſſee afs6ign them; in this caſe this Covenant will not binde the 
Afignee ; But the Executors and Adminiſtrators of the firſt Leſſee are bound here- Zxecutors, 
by. Soif one Demiſe a Houſe and Land,” with a ſtock or ſum of money for years, 
rendring Rent, and the Leſſee doth Covenant for him and his Aſsigns to deliver the 
money at the end of the term; in this caſe an Aſrignee ſhall not be bound by this 
Covenant: as:the Executors and Adminiſtrators of the Leſſee ſhall. See more in 
Brownl. 1 part. 19, 20, Cc. Co.5. 16, | 

If a Leſſee Covenant to repair the Houſes demiſed, or to diſcharge the Leſſor & 
omnibus oneribus circa terram, or the like; in theſe caſes,and ſuch like, albeit Aſsignees 
be not named in the Covenant, yet Aſsignees and Afsignees of Aſeignees in infini- 
tum, and all others that ſhall come to the Land by the Act of Law. or by the Act of 
the Parties, ſhall be bound and charged by this Covenant, Co.5. 17. Dyer 27. Bro. 
Deſcent 50. 

If a Leſſee Covenant for him and his Aſsigns to build a new Houſe upon the Land 
demiſed within ſeven years, and the Leſſee alsign it over; in this caſe the Aſsignee is 
chargable. But if a man Covenant for him and his Aſsigns to make a Feoffment, Ob- 
ligation, or the like, in this caſe the Aſcignee ſhall not be charged, albeit he be named. 
And if the Leſſee Covenant for himſelf, or for himſelf, his Executors and Adminiſtra- 
tors onely to build a new Houſe upon the Land demiſed, and the Leſſee aſsign over 
the Land; in this caſe the Aſsignee is not bound by this Covenant. See more in Con- 
ditions of Obligations. (0.5. 17. 

If a Leaſe be made rendring Rent, and if it be arrear that the Leſſee his Execu- 
tors and Aſſigns ſhall forfeit three ſhillings four pence nomine pens, and the Leſſee 
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one doth Covenant to ſerve enorher-ſeven ytars, and he m0 ved ele even years be 
expired ; by this the Covenant is diſcharged. Cg. 
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5. It is ſaid alſo, That if a thing be delivered, to be given to another in ſatisſacti. 
on of ſomething before done ; that this is not revocable. Dyer 49.82. 

6. If one deliver a Deed to another, as an Eſcrow on certain Conditions perform. 
ed, to take effect as his Deed ; this is not countermandable. Perk. Seft. 141, 

7. If a Copiholder, like to die, do Surrender to Tenants out of Court, according 
to cuſtom; tothe uſe of his Wife or Children; and this is without any conſideration 
of money, &+& ard he recover, it is ſaid before the Preſentment act Adi 
this is countermandable, But if ix be to the uſe. of a ſtranger, it is otherwiſe; 

8. If two exchange Land by Deed, or without Deed, and neither gf. 
they may revoke or diſſalve the exchange by mutual conſent ; but it mitt ij 
by Deed. 3 H.. 13. F. N. B. 36. 3 7 

9. If I preſent a Clerk to an Advowlon, I cannot revoke it. 14 

10. If I grant a Reverſion, I cannot before Attornment revo 
Nominations and Elections. If 1 enfeoff ſuch a one a8 7, D. ſhal 
year, and he name 7. D. yet before the Feoffment, and within the year, he may 
name another, and Countermand che firſt Nomination: But if I enfeoff 7. 5. to 
the uſe of ſuch a one as 7. P. ſhall name within a year, and he name 7; D. and he 
do name within the time; this is not revocahle. 14 EA. gf. 2. l 

For anſwer to this, take theſe caſe. Sets ee | 

1. By the makiog of a latter Will of Land in writing, a former Will is revoked * 
and this, albeit it make no mention of the former Will. And if the former Will be onely - 
about Goods and Chatte lt, the latter, Will albeit it be hut Verbal, will reyoke a formet 
Will made in writing. Ca 8. go. Dyer 310. C0. 4. 60. If a Woman: ſoſe makes Will, 
and then take a Husband ; this is a Countermand of her Will: But if in this caſe ſhe 
happen to out- liye her Husband, and this Will continue, and no other Will is made, the 
Will perhaps will be revived, and good agam. Co. 4. 62. It one make 1 Will of Land; 
and after he make a Feoffment of the Land, ar a Bargain and Sale of ity but this Con- 
veyance is defective for lack of Livery of Seiſin or Inrolment ; yet this is a Counter 
mand of the Will. And yet if L do onely Covenant. to make an eftate of it, and do mit 
no eſtate of it; it ſeemsthis is no Revocation of the Will. And if I make A Deviſedf 
my Land, ard after make a Leaſe far years of it; it ſeems this is no Revocatior, but tie 
Will may ſtand good, for the Reverſion after the Leaſe for years ended, Dyer 74.477 
If one have a Leaſe for years, and give it by Will, and then Surrender it, and cakes 
new Leaſe ; this is a Countermand of the Deviſe, and if he die, the Deviſee ſhall not 
have this Leaſe, Goldib. Rep. 93, If a man that is of found memory, make his 
Will, and after this he becomes nog himſelf ; this is no Revocation of the Will in 
Law, for can he whiles he is in this caſe, make any expreſs Revocation of it. (6. 
4. C1. U ian 1 
2. If a Feme-ſole make a Leaſe for life, rendring a Rent, and after ſhe ſell the 
Reverſion, and then before the Attornment of the Tenant ſhe marry ; it is ſaid, 
That by this the Attornment of the Tenant is Countermanded, and that now it can- 
not be made. But if ſhe take to Husband the Grantee of the Reverfion, that this i 
no Countermand. 2 R. 2. 8. 4. 

3. If a Woman-fole ſubmit to an Arbitrement, and after ſhe marry, and after the 
marriage the Award is made; this Award is void: For by the marriage, the Submil- 
ſion is countermanded in Law. And let the Award be never ſo much to her profit, it 
is void. #hitengainſt Gifford, B. R. Adjudged. 

4. A Womar-covert whiles her Husband lives, can make no good Countermand 
of any thing ſhe did, whiles ſhe was unmarried, Co. g. 61% . 

5. The Countermand that is of force to revoke a Power regularly, muſt be made 
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after the ſame manner was made; that is, if the Power be created by writing, it 


Notice. 


be diſſolved in the ſame manner; in that caſe therefore, the Revocation muſt be bj 
writing alſo. | 

6. And regularly where there is an expreſs Revocation, there notice muſt be given 
of it, to him to whom the power is given, before he execute the power, otherwiſe i 
is not good: For if once the Power be executed, the Revocation comes too late: but 


in caſe of a Countermand in Law, there no notice is needful, And therefore if — 
make 
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make a Feoffment with a Letter of Attorney to make Livery, and before the Livery 
de made the Feoffor make a Leaſe or Feoffment to another; chis is a good Counter- 
mand without Notice. Fortior eſt diſpoſitio Legis quam hominis, (i.) The Diſpoſici- 
on of Lay, is ſtronger then the diſpolition of man. Viviunt caſe. Brownl. 2 Rep. 290. 

But for the Revocation of a Will, ſee in my Book of Common Aſſarances, cha. 23. 
Numb. 5. 6. 1 1, 12. And for Revocation of Uſes, chap. 24. Numb.g. And ſee more 
in Cold. Rep. 109. And in Titles, Licence, Arbitrement, in my Book of the Second 
Part of the Marre of the Law, page 139. And Authority, page 59- 


* * r * 


CHAP. LVIII. 
Of Courts. 


3 
j 


His word Court did ſometimes fignifie the Kings Houſe, where get . 
. 70 he did reſide and abide with his Houſhold: It doth alſo Court. What. 
8 ſignifie a Tribunal or place where Juſtice is. adminiſtred 
Jodicially. And of theſe Courts there are many kindes The kindes of 
$ They were heretofore diſtinguiſhed into Courts Eccleſiaſti- it. 
cal, Chriſtian, or Spiritual, ſuch as did handle Spritual Mat- Spiritual 
ters; aad theſe were ſtiled the Convocation, the Subſcripti- Gt. 
on, the High Commiſsion, the Prexogative, the Arches, 
SE; the Audience, the Confiſtory, the Courts of Faculties, of 

Peculiars, of the Archdeacon or his Commiflary, of Delegates, and incidently of 

peals, of Commiſsioners of Review, and of the Conſervators of the Privileges, 
of St. Johns of eruſalem; all which are now gore, and out of uſe, whereof you 
may read in Cook, in the Fourth Part of his Inſtitutet, from Page 321, to the end 
of the Book. / | 
- i And Courts Civil, which were ordained and uſed about Givil Matters; and theſe 
were very many; and of their thete are ſome out of ule, and others that are ſtill 
in Being, and of uſe, Thoſe Courts and Juriſdictions that are out of uſe and gone, 
are ſuch aa theſe: T be Council Table, the Courts of the High Steward of England, 
of the Star-Chamber wherein the Great Lords of the Council and the Judges were 
Judges, of Redreſs, of Delays, of Judgments in the Kings Great Courts, wherein 
were Judges, ſuch great Men as the King did appoint z a Court to enquire of, and 
certifie unlawkul and true Accounts in the Exchequer, wherein were Judges, ſuch as 
the King did agpoint; the Courts of Geaerah Surveyors of divers of the Kings Lands, 
ch. Of Chixalty before the Conſtable and Marſhal, of the Counting - Houſe of 
the Kings Houſhold, wherein the great Officers about the King, were Judges ; of 
the Lord Steward, Treaſurer, and Comptroller of the Kings Houſhold, concerning 
Felony, &c. Of Port-moots, kept in Haven Towns or Ports; about Beacons, Light» 
bouſes, Sgzr-marks oc. abour Ambaſſadors, Leagues, and Treaties, of Juſtices of 
Trailbaſton, of Court of Wards and Liveries, wherein the Maſter, Attorney, and 
Recoiveo (eoeral were Judges, of the Royal Franchiſe of EH, of the County Pala- 
tise of Hr. of the Eſcheator and Commiſaioners ſor finding of Offices, and 
ſome others; theſe are ina manner quite gone. 
But chere ane orhes Courts and Powers lite to Courts, ſtill in Being. more or leſs, 
as the Pgrlipmept, the Council of the Lord Protector, the Kings Bench, now called 
the Upper Bench, the Chancery, the Common Pleas, the Exchequer, wherein is the 
Exchequer Chamber, tho Firſt Fruits, Temhs, and Augmentation Courts, the Court 
of Admirahy, the Courts of the Juſtices of Aſsize, of the Juſtices of Nip Prius, 
of the Juſtices of Oyer and Terwiner of all ordinary forts, General and Special, and 
of Juſtices of Gaol-delivery ; the Courts of the Juſtices of the Peace, and of 
Juſtices in Eyre ; the Courts of the Marſhalſey, of Requeſts, of the Dutchy Cham- 
ber of the Cinque Ports; the Courts of the Counties Palatine, the Courts of the 
Citie of Londos, the chief wheregf is called the Huſtinga, the Courts of — Huſtings. Whats 

| | an 


. 


Courts. Cnap. 5. 


and Norwich, of the two Univerſities, of Wales of the North, of the Stanneric, 


in Cornwal and Devonſhire ; the Courts of the Forefts, of the Iles of Man, Cc. 
the Courts of the Tourn, of the Leet or view of Frank- pledg; the County ( ourt 
the Hundred Court, the Court Baron and Copihold Court, the Court of Ancien 
Demeſn, the Court of the Coroner, the Court of Pipowders, the Court of the 
Clerk of the Market; the Powers of the Commiſſioners of Sewers. of Bankrupes, 
and ſome others; all theſe are more or leſs of uſe amongſt us. And ſome of theſe 
are alſo of Record; and ſo they are all or moſt of them, except the County 

Hundred Court, Court Baron, and Copihold Court, which are not of Record, and 


therefore called Baſe or Inferior Courts. Of all which, you may read in Co. 4 part of 
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his Inſt. I part. 58. 260. 117. C romp. Jur. of Courts throughout. And you muſt 
know that in ſtead of the Kings Privy Council, there is a Council of the Lord pro- 
tectors. And for their Election, Office, and Power, fee the Act of Government, 
16 December. 1653. 

The Parliament is the Supreme Court and Power of the Commonwealth, ordained 
by the Common Law, made up of a great Aſſembly, choſen by the people, called 
Knights, Citizens and Burgeſſes, who are the Judges there: 

By the new Act of Government made, theſe things are ordained. 1. That a Par. 
liament be called every three years. 2. That during five moneths, without their own 
conſent, it be not adjourned, prorogued, or diſſolved, 3. The numbers to be choſen 
for England, Scotland, and Ireland, are there ſet down. 4. The ſending of Writs, of 
Summens, and manner of proceeding thereupon, and in the Election of Members is 
there ſer down. 5. That ſixty of this Aſſembly do make a Parliament, and the Su- 
preme Legiſlative Power is to reſt in the Lord Protector and them. 6. If they agree 
upon any Bills, and preſent them to the Lord Protector, and he do not within tw 
days agree to them, they may paſs them for a Law, without his conſent, if they | 
The Goverwment, 16 December. 1653. 

This Aſſembly by the ancient Common Law of the Nation, hath an abſolute Power: 
over and above all other Courts, they are to debate and conclude Matters for the 
Commonwealth: This Court bath power to make, revoke, alter, or change any of 
Laws or Statutes of the Nation, to judge of Matters in Law, to try any one for his lie, 
to reverſe the proceedings in any other Court, and to correct and reform all other 
miſchiefs, eſpecially ſuch as have no other ordinary remedy ; and for which thereis 
no Regular Redreſs in other Courts. And from hence there doth lie no Appeal; 
nor can any other Court examine any thing that is done in this Court, But for this 
Court, the Power thereof, the Qualifications and Privileges of the Members of the 
Aſſembly, the Proceedings therein, and the Officers belonging thereunto, and other 
matters concerning it, See Crompt, Pur. of Conrts 19. D. & St. 55. Ferieſcue, 
cap. 8. 4 Ed.3. 14. 36 Ed.3:10. 5 R.2.4, 4 H. 4. 23. 5 H.4.2. 7 Ha 15. 
1 H. 5. 1. 8H.6.1, 10H.6.2. 11H.6 11. 23 H.611. 7 H.8.16: 25H.8 
21. 31H 8.10. 34,:5 H8.13. 1 E46.12, And in divers other places, but 
excellently in Co. 4 part of his Inſtitutes, cap.1, | 

The Star-Chamber was a Court to puniſh Riots, Frauds, Perjuries, Forgeries, and 
ſuch like offences, that had not ordinary remedy in other Courts, it was held in 4 
Chamber at Weſtminſter, over which were many gilded Stars; it is now put down. 
You may read of it, in Crompt. ur. Co. 4. part of hu Inſt. It was diſſolved by - 
16 Car. 17, And ſo was the Orders of the Council Board. 

The Chancery is a Court of Equity or Conſcience inſtituted by the Common Law. 
But for this, ſee a large Treatiſe in my Firſt Part of the arrow of Law, cap. 59. 

The Court of Requeſts alſo, being much of the ſame nature with the Chancery, is 
a Court of Equity, inſtituted for the help of ſuch Petitioners, as in caſes of Conſci- 
ence, did make their addreſs by ſupplication to the King, wherein the Lord Privy Seal 
and Mafters of Requeſts were Judges. They had to do onely in cauſes that were 
meerly Equitable, or one of the Parties did belong to the King, or one of the Parties 
was poor and oppreſſed by a rich Man, or where any ſpecial Matter was ſent unto 
them by the King,or where the thing did concern Colleges, Univerſities, or Hoſpitals. 
But for this ſee Sir Tho. Smith, de Republica. Co. 4. 9. Minſtens, f.104. 1 
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Ibe Marſtial ſoy was the Court w the Marſhal of the Kings houſe was E | ” 
He was in hear and — and — offences done within, the Verge, Jude. 
ro determine all matters of difference; between ſoch as were of the Kidgs hoathold, 
and betwixt them and others within the, Verge, For this ſee Co. 4. 47- Crop far. 

Ce. 4 par Int. chi 6. > 1 
- Thereiss Court of the Steward and Marſtulof the Kings bouſe ; and it fe: ems to The Court of 
be included within the or inthe ſame Star, . ch. 3. " Steward and 

The Court of Common-Bench or Comnivn-Pleas, is that Court inſtituted by the bel. 


Common- Law for the Pleas and Controverſies of common Perſons, or common Commen _ = 


Pleas ; and herein th 2 g, , ge: the of this or C 
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Recoveries, which did formerly ſometimes paſs in F Power Bon: my ogy 
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Juſtices in Eyre, For the power and procęrding of 
Co 4 Ius. cio. 

The Court of the Exchequer is a Court inſtituted by the Common-Law, wherein Exchequer, 
all cauſes touching the Revenues of the Crown have been handled and decided. what. 

The Judges of this Court are the Lord Chief Baron, and three, four, or five.other Lacken 
Barons, as the Lord Protector ſhall appoint: And their work: and power is, to her 

ard decide all cauſes belonging to the Lord Protectors coffers, and to receive and Pay ez 

all morey due to and from bim, which is called the Regeipe- of the Exchequer. They —— e 
have there alſo a Court of Chancery the Chancello t and Barons of the EE 
cbequer, called the Exchequer- Chamber. For the Power and Proceeding of theſe 
Courts, ſee. C ramp. pr 5 a. 194. Co. 4 par. Iuſt. ch. 1. 1j. And herein now ig all the Coutr of Firf 
power of ordering of Firſt-fruits and I enths exerciſed. or which ſee C's. & Inſt, Ach Tenths 
14. Sr. 26 H.8.c.3.2 & 3 P. & M4. 1 Elix. 4. The Augmentatioꝶ Court ſeems and of Aug- 
— to be hete. See Stat, 27 H. 8. c. 27. 33 H. 8. 39. 37 H. 8. 4. 1 M. 10. Sen nes, 
Officers, ., 

The Court of Wards and Liveries (now aboliſhed) was a Court appointed by the Court of Wards 
Law for the ordering of the Kings Wards and their Lands. For which you may read and Liveries, 
dir The, Smith de Rep. 116. Cromp fur. 113. Co. Inſt. 4 par. what, 

The Court of Admiralty is a Court ir ſtituted by the 8 Law for che hear- 
ing and determining of matters done up n the Sea. The Aawiral is Judg here: 3 — and 

And he is ſaid to be an Officer whoſe au is in matters done upon and beyond 124. * 
the Sens; all which he is to determine by the Rules of the CiviLLaw. He was alſo Pose. 
to prepare and maintain the Kings Navy, and might haye arreſted Ships for. his ſer- 
vice. He is to ſuppreſs and chaſe Robbers. And his Juriſdiction reacheth into the 
_” Rivers of the Country below the Bridges, but not within the body of any 
Aaa Coun'y, 
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at Nn Fand e and the ſame Commiſfion, by our Judges in their Circuits at om 
the Great Aſſiſes. And theſe Commiſſions were deviſed, and are 
1 v5; She eaſe of the Pevple, that by this means chey'mey have Fultice neer home. 
And therefore it is at * that chere are Six Circuits ĩn this Nation ; -and the 
Judges go oyer all theſe twice a year, and uſe to ſtay three or four days in a 
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alſo are much caſed hereby. But in matters of great weight, and where the Title 
is intricate, the Judges are wont to retain thoſe Cauſes to be tryed at Weſtminſter, 
And in theſe Courts the Sheriff, and all the Juſtices of the Peace of the County are 
bound to attend, or the Judges may fine them for their default; and ſo they may 
for any other miſdemeanor in them, For the Power of theſe Courts and Judges, and 
their manner of Proceeding, See Cromp. pur. 104. 135. F. N. B. 151. Stat. 4 Ed 3.5. 
8 K. 2. 3. 33 H. 8.24 2 K. 3. 2. 20 R. 2.3. Weſtm.2.30. Co. upon Lit. 293. Co. 4 par. 
Inſt. 27,2 8.29, 0,31. 

The Court of the Juſtices in Eyre, was by Commiſſion ; the Judges whereof were Court of Ju- 
the Commiſſioners called Puſticiarii itinerantes. Theſe are now out of uſe, and in- Ace n Eure, 
cluded within the other Commiſſions. See for this Co. 9: in the Epiltle. Cromp. 2 

ur. 142. ; 

For the Courts of Green-Cloth, Chivalry, and ſome other Courts now gone and Of Greenecloth, 
forgotten, you may read in Co. 4 par. Inſt. ch On. 

The Court of the Datchy of Lancaſter , was a kind of Chancery-Court for of the Dutchy 
the heating and deciding of the matters that concern the Dutchy of Lancaſter : Of Lancaſter, 
And in this Court the Chancellor of the Dutchy was Judg. For this, ſee Plow. 

214. Cromp. ur. 134 163. Dyer 168. Co. 4 par. Inſt. 35. It was diſſolved by 
Stat. 16 Car. 17. 

The Courts of the Principalities of #/ales, were thoſe Courts that are held in and Of the Princi. 
for the Counties of Wales, For which ſee Co 4 par. Inſt. 47. St. 27 H. 8.26. 34 fl. 8. palities. 
26. 5 Ce. 29. They were diſſolved by the ſame Act. 

The Courts of the Counties-Palatine of Lancaſter, Cheſter, Durham, Pembroke, 
and Ely, were the Courts of theſe ſeveral Counties, and the Juriſdictions they have 
there. For which ſee Cromp. ur. 137. 27 H.8.:5. Co. 4 par. Inſt. 36, 37, 3 8,3 9,40. 
Theſe were diſſolved by the ſame AR; and ſo were all other Courts of like juriſ- 
dition. See Wingates Abridgment. 

The Court of the Five Ports or Haven Towns, are the Courts appointed for thoſe Of the Cingue- 
Towns only. See for this Cromp. ur. 146. Co. 4 par. Inft.42. Ports, 

The Courts of the ?»ftices of the Forreſt, are Courts appointed by the Inſtitution ofthe Juſtices 
of the Common Law for mattem of the Forreſt only. For which ſee Cromp. Pur. of the fe 
_ 7. 2 4 uy ch. 73. ; 

The Court of Commiſſioners of Sewers are by the Common- Law to ſee the Dit hes { 
drained, and Mounds well kept in the Mariſh or Fen-Countries, and the — —— 2 
rhe great Rivers ſcoured for the carrying of the water in the Sea, and for preſerving Se ers. 
the Country, St. 6 H. 6. 15. Co.4 pan Inſt. oa. 

The Court of the Quarter. Seſſons, is the Court of the Juſtices of the Peace held Of the Quarer 
in every County quarterly before the Juſtices of the Peace of the County, about 1 
matters of the Peace. And for this, and the power and office of the Juſtices of the — 7 0 
Peace, and their proceeding in this Court, and in their other Seſſions, ſee my two — 
Books of the uſtice of Peace Office, at large. ; 

The Court of Pipowders was antiently a Court by Common-Law, incident to Cour: of Pi- 
Fairs and Markets only, for the puniſhment of Diſorders there and the Trial of mat- e, What. 
ters done in and about the Fair: And in this Court the Steward is Judg. But at this Judges. 
day they uſe to try matters done out of the Fair, in theſe Courts. See for this Co. 2522 
4 MINIS. * 3 2 ry E —* . Kelw.99. St. 17 Ed.4. 2. ; 

ourt of the Clerk of the Market, is by the Common-Law kept 

before an antient Officer called the Clerk, of the — whoſe office — — — — 7 
Weights and Meaſures: And to keep the Standards, (i) the Examples thereof; Judges. 
whether dry, as Ells, Yards, Buſhels, Pecks, &c. or moiſt, as Pints, Quarts, Sc. Power. 
and to ſee that all the Weights and Meaſures of the Country be according to this 
pattern, and to puniſh them that buy or ſell by any other Weights or Meaſures. 
And forthis they are to go Circuit every year all the Country over in all places, and 
rag — An 2759. and return into the Exchequer what they find of De- 

r this, Co. 4 part Inſt. 6 1. Cromp. fur. 126. Weiftm. 1 ch. 10. Co. =] 
$+7. Stam l 1.52, 17 Ed.4. 2. # f . 


Of the Counties 
Palatine, 


Aaa 2 The 
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Seck. 5. The Court of- the Coroner, is a Court inſtituted by the Common-Law, and kept 
Sourt of the before an Officer ſo called; whoſe office therein is, ro enquire of every man that is 
1 what. ſlain, and eometh to an untimely end, by what means he came to his end; and to 

= enquire of every circumſtance, and to enquire who they were that committed 
Poxer. nq ry | the 
fact; and to enquire what lands, goods and chattels the party had at che time of the 
fact committed, and to ſeiſe them to the uie of the Lord Protector. And theſs Off. 
cers are alſo to enquire of Treaſure · Trove · Mag. Charta, ch. 9. Weſtm. 1. ch. 10 
Co. 46.5 7. Stamf. lib. 1. 52. Cromp. 7ar. 126. Co. 4 par, Inſt. ch.59. 
Court of the The Court of the Eſcheator was inſtituted by Common- Law to be held by an 
Eſcheator, Officer of that name, whoſe duty and office therein- was, to enquire and find þy 
— Office after the death of the Kings Tenants, what had happened to him, and to re- 
turn this Office into the Exchequer. But the Tenure in Capite being gone, this 
Office, Court. and Officer is gone with it. You may read of it, Star. 1 H. 8. 408. 
' 3 H.82. F N. B. 100. Co. 4 par. Inſt. 43. 
Of the Sheriff? The Sheriffs Turn, Leet, Law- day, and view of Frank- pledge, are Courts of one 
— 1 nature, uſe and end. And for the better underſtanding of them, we are to know, that 
of Frank pledg, at firſt all Adminiſtration of Juſlice was in the King; and no Law was uſed, not 
what. Juſtice adminiſtred, but what was before him. Afterwards when by the increaſe of 
people and cauſes, the burden grew too great for him ; as the Kingdom was divided 
into Counties, ſo was the Adminiftration of Juſtice divided into Courts, into the 
Kings-Bench, and other Courts; and amorgft other, Powers were given and Courts 
granted to every Sheriff within his — — antientty were the greateſt men of 
Tun. the County. And this Officer tor his help had ewe Courts : The one called the Tarn, 
| being a Court of Record inſtituted by the Common- Law fer every (ounty, wherein 
Judge. the Steward is Judg; and this is to reform puhlick · gritvunces, and matters of the 
. Crown. And to this Court all Lay- men above twelve yeats old, under the depree 
of Baron, were to appear and do ſervice, to be ſworn ti the King, to ſerve Offices, 
and to hear and be inſtructed in the Laus, be bound to de of good abeating, and be 
viewed to ſee how they kept thetr Bonds. Here Breakers of the Peace were puniſhed, 
and publick Anoyances tedreſſed: Here alfo Iane-keepexs, Vidualbers, Butchers, 
Fiſhmongers, and other Tradeſmen may be puniſhed'for{elkng by untawfol Weights 
or Meaſure, or by exceſſive prices. And this Court ax firſt was taken ont of the 
Kings-Bench. Pa 4 
The other Court which the Sheriff had, was called the County Court; end this was 
erected for to give remedy in Civil actions between man and man, in any matter of 
wrong under Forty ſhillings. And by theſe two Courts the whole County was go- 
verned at the firſt. After this, by reaſon of a greater iacreaſe of people, and fo of 
cauſes, and for eaſe of the people, derived other Leers or Eaw-days out of the Shes 
riffs Turn, and Hundred-Courts out of his County-Court, and granted to the Lords 
of Manors and Liberties mach of that Power the Sheriff had, as we find it at this 
day. And ſo one man hath, and may have a Leet in another mans Land or 
Manor, | 3 Fa 
Leet br Liu So that by this we ſee, that a Leet is, where one hath by Grant fromthe Ring all 
— ry 3 F that did belong to the Sheriffs Turn within a certain Precio, as Hundred, Manor, 
and PIE or the like ; wherein the Steward alone is Judg, and wherein he hath the ſame power 
within that Precinct, as the Sheriff had in his Turn over all the Coutiry, So that now 
the Sheriff is not to meddle within that Preeinct, except in caſe where the other 
Stewards of Precincts do neglect their duties thete, or when the Leet is forfeir ( as 
it may be) into the Kings hands: And if the Sheriff do ſo, he is a Treſpaſſor. And 
if he warn to his Turn any of them that are under another Leer, they may be dif- 
charged by a ſpecial Writ for that purpoſe. Theſe Courts Had comfence of 'lefſer 
offences and cauſes: The greater offences and eauſes were heard and determined in 
the Kirgs-Bench, Common · Pleas, by the Judges there, anli by the Judges in their 
Circuits in their Courts there: See for this, Aſag.Charta, ch:3 5 Bro. Leet. Dyer 30. 
Finches law, f.241. Co 6. Gy. 9. in his Epiſt. Inſt 4 pay. ch gg. Stat. 1 EA. 3. 14. i. 
1 Ed 3.17.4. 1 Ed. 4.2. 28 Ed. 3. 9. 42 Ed 344c 11 H. 7. 15. 13 £41 26. Marl io. 
Weſtm. 2.3 2. 31 Ed 31. 19 H. 5. 24. pu 
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All cheſe three Cutts. the ( aunty · Court, the Hundred. Cours, and the Cvart- Sef. 6. 
Baron, are much of one nature, and much alike in all their Procceding The County- County-Court, 
Court is for the whole County; the other for the Hundred; and the aſt for the ä 


Tenants of the Manor to which it is incident : For to every Manof there is a Court- —— 
Baron incident; and to every Sheriffs Office his ( vunty- Court is incident; and that — 

ſo inſoparably, that the King could not by his Grant have divided them, or the profits Power. 
thereof from the Sheriffs, albeit the Grant were made before the Sheriff were 

made, 

The Censtj · Curt then is a Court not of Record, incident to the Sheriffs Office, Conty-Coutt, 
for the heatiſg and determining of ſmail matters urder Forty ſhillings, between party —_— 

and party within the County. And in this Court the Sheriff is only a Regiſter, and 

no judg; but the Freeholders of the County are Judges, and called Free-ſuitors. Fer ſuitoys 

The Hundred. Court is detived out of this, ard is of the ſame nature and extent of Hundred. Curt 
power within the Hundred, as the other is within the County: And in this Court what. 
alſo the Steward is but a Notary, the Freeholders of the Hundred ate Judges. 

The Goxrt- Baron is the Court that every Lord of a Manor hath as incident to his Cout-Baren, 
Manor. And this is in ſome Manors double, 5. The one is called the Copiholders hat. 
Court, which is for Trial of the l itles of their Lands, and for the taking and paſſing 
of Eſtates, Surenders, Admittances and Grants; and herein the Lord or his Steward 
is Judg. And the other Court, which is called the Freeholders Court, is only for the 
Trial of Actions, ſuch as are triable in the County or Hundred Court; wherein 
= Frecholders of che Manor are Judges. And for this ſee Manor and Copi- 

old. 3 L 

To ſhew the I ime and Place for keeping theſe Courts, Power and Juriſdiction 
thereof, and manner of Progeeding therein, by particyfars, would of it ſelf fill a 
Book. But for this, being for the greateſi part of it done by me already, See it itr 
my Book called the (omrt-keepers- Guide. And fee Co:4 par. Inft. ch. 55, 56,57: 

6.4.3 3-6,» 11 43. 174. Iifl.g8. Cromp. pur. 2595231; = 

A preſentmunt is an Iaformarion given in by a Jury i a Court, to any Officer Peſenment in 
which bath authority to panifh any offences done cortraty to Law. The word is , what. 
alfo taken for a/Prefentation to a Church, Terms of the Law. See my ?uft. of Peace 

2 par, in #its Indi{ments. (o 9.113. 8 : | 
— ſuch as be appointed in a- Court-Leet, &c. to mulct ſuch as have Agenrg what. 
eommitteth any fault whichvis arbitrably puniſhable, and for which no expreſs penalty 2 
* 2 Statute. Ste tot this at large in my Comrt- Keepers Guide, p. 22, 23. 

Co. 8.40. a 

The Spiritual Courts, that are now taken away, were for Spiritual matters; for „ Sell. 7- 
Tythes' Legacies, and againſt men for Hereſies, Defamations, and the like. And in Cenvocation, 
theſe Courts Eccleſiaſtical men, as Biſhops, their Chancellors were Judges. — DO 

There were many of theſe kinds of Courts: As the Convocation of the Clergy fon Court, F 
who were to puniſh Hereſies, Schiſms, and the like offences. The High. Commilſion- what, 

Court, which was the Court held by the Biſhops and other Commiſſioners upon the 
Statute of 1 E1zz. ch.1. for the ordering and reforming. of ſome ſpecial offences 
appertaining to Spiritual jurildiction, by the puriſhment of Fine and Impriſonment. 
Which is diſſolved by Stat 16 Car.17. 

The Prerogative-Conrt of the Archbiſhop of Canterbury; which was for the Prerog. Curt of 
proving of Wills, and granting of Adminiſtrations, in the caſe where the party dead te hb. of 
within his Province had boxa notabilia within ſome other Dioceſe then that wherein t. What. 
hedied ; which regularly was to be the value of Five pounds, bur in the Dioceſe of 
_ Ten __ * poſition. And this Power doth continue ſtill, and is now 
veſted in and exerciſed by certain Commiſſioners in Le | 
Differ Cots oners in Londsn , who do fit in the 
: The Court of the e Arches or Audience, which had ſome peculiar juriſdiction in Curr of the 
Spiritual cauſes; the which was uſually kept in Bow-Chxrch before the Dean of A#d'ence or 
the my Juds there. Arches,what. 

The Court of Audience, which was uſed to be kept by the Archbiſhop in his C- 

Palace, with Confirmations of Biſhops , el Elections, Adin — — 


and 


* 


* 


4 
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and Inſtitutions into Benefices, Diſpenſing with Banes of Matrimony , and the 
9 like. 

court of Fa. The Court of Faculties; which did belong to the Archbiſhop or his Subſtitute 

culties, what. and was to give Diſpenſations to marry, to eat Fleſh on days prohibited, to have ewo 
or more Benefices, and the like. 3 : 

Of Pecyliars- The Court of Peculiart; which was a peculiar Juriſdiction which the Archbiſhop 
of Canterbury had in divers Pariſhes within the City of Londex , and other Dio. 
ceſes, &c. 

conſſtom. court The {onſeftory-Court of every Archbiſhop and Biſhop in his Dioceſe, was 

'of — 2 which 2 A held hefore the Chancellor in the Cathedral - Church, or von 

— his Commiſſary in the remote places of the Dioceſe. 

Of the Arch- The Court of the Archdeacon or his Commiſſary, which was a Court of the Arch. 

Deacon, or his deacons, held where and when he pleaſed ; wherein he had, and did exerciſe Jurif. 

Commiſſa!y. diction in ſome Spiritual cauſes within his Archdeaconry. 

Of Delegates The Court of Delegates and Appeals; which was a Court wherein perſons dele. 

and Appeals gate by the Kings Commiſſion, did ſit to hear Appeals in the Chancery in certain 
cauſes. 

Of Commiſſion The Court of Commiſſſoners of Review ; which was a power granted by the Ki 

ers of Review, certain — to review a Sentence and Cauſe — — 
others. 

But for theſe Courts and Powers, they being aboliſhed and gone, we ſhall ſay no 

more of them; but refer him that deſires to read of them, to Co. 4 par. Inſt. ch.74; 
5. 51. 11. 54. D. & St. 164, Dyer 240. Stat. 24 H. 8. ch. 12. 1 K. 2. 13, 14. 
2 & 3 Ed. 6. 13. E. N. B 52. Brownl. Rep. 1 par 34. 

Citation, Libel, Their courſe of Proceeding in theſe Courts, was by Citation, which was the Pro. 

what. ceſs by which the party was called into their Courts to anſwer : And then by Libel, 
which was the original Declaration in the Suit, and delivering a Copy ; 
the which if the Defendant could not have gotten of the Eccleſiaſtical Judg , be 

ago libelfi de- might by a Writ called Copia [bells deliberanda, have forced him to it. They could 

liherands. not have impoſed any Pecuniary mulcts, nor given Damages in any cauſe ; nor could 
they have enforced ſubjection to their Sentences, but by Eccleſiaſtical cenſures, as by 

7 — Penance, Interdiction, and Excommunication. By Penance, (i) by ordering the 

— Offender to do ſome open penance in ſome publike place. Interdiction, (5. ) the 

tien. forbidding the Adminiftration of Divine things. Excommunication, (i.) the cafting 

of a man out of the Church. But ſee theſe things in the places before cited: And ſee 

more in Officers, Fudge, 7udgment, and other Titles. 
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CHAP, LIX. 
1 Of the Offences. ard matters heretafore called of 
* tbe Crown. | 
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endeavor by any open Dead. | 

4. If any one (not an Officer or Member of the Army) ſhall plot, contriye or 
d&deavor to fiir up any Mutiny in any part of che Army, or to withdraw any Soldier 
wOtkes from their obedience to their Superiars in the Army, or from the preſent 

ernment. 

' 5, Many mall procure, invite, aid or aſſiſt any Forginers or Strangers to in 
Farhad, denden, or Ireland, or any the Daminions thereto ah or {1 
* — — — 8 ** 

6. It any ot, contrive or enleavor t aying, ſurrendring, or pie 
ap any Ciry, Town, Fore; Magazine, Ship, Veſſel. or Forces 2 
ing to this Commonweaich. 

5. If any ſhall counterfeit the Greet Seal of England, or of Scarlgng Or Ireland 
for the time being, uſed and appointed by authority of Parliament, or the Lord Pro- 
teRtor with the conſenc of the Council; or the Sign Manual, Privy Signet, or Priry 
Seal of che Lord ProteQor for the time being, 

' 8, Af aay perſon ſhall proclaim, declare, publiſh, or any way promote any of the 
Iſſde of the late King, or any deiming by or under bim or them, to be King or chief 
Magiſtrate of England, Scat land. or Ireland, or either of them, or of any of che 
Dominions to either of them belonging. Or ſhall keep or hold any Iatell 
whatſoever by Letters Meſſages, or echerwile, to or with Charls Stuart, or fame, 
Stuart, their Mother the late Queen, or any of them. 

9. If any counterfeit the Money of this Commonwealth, or bring any falſe 
Money, either counterfeit, or cher like to che Money of this Commonwealth, into 
this Land, ( knowing it to be falſe ) to che intem 40 merchandiſe, ar otherwiſe : Or 
ſhall falfly forge or counterfeic. any fuck kind of Coin either of Gold or Silyer, 
which is not the proper Coin of this Commonmeatth, and yet is ar ſhall he current 
within the {ame : Ox ſhall bring Fom beyond Sea into any of the Dominions of tis 
Commonwealch any ſuch falte or counter leit Coin, being current within chis 

Common · 
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handi 
or otherwiſe ; Or ſhall impair, dimingſh, life, clip, waſh, round, file, Kate is 
lighten for gain any of the Movies of this 1 or any of the * 

of it, or the Coin or Monies of any other Dominions allowed or ſuffered to be cur- 
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The kinds and The next deg 
degrees of Fe- and ſome of them relative. And ſome of them conoern the Commonweakh; andere 


lonies. 


Sed. 2. 


Petit-Treaſon, * 


wllat it is. 


againſt it; and ſome more immediately againſt private perſons. Some of. thele ao 
co touch the body, ſotne the goods, and ſome the body and goods: together, and 
ſome the goods only; That which doth concern the body only, is either by making 
away the life thereof, which is called Homicide ; or by abuſing it without death, 3s 
by cutting'out the Tongue, Buggery, or the like. ber 4:14 © 

Homitide is either of ones ſelf, or of another. That of another is either voluntary, 
or involuntary. That which is voluntary, is either diſpuniſhable by the Law, whey 
is commanded for Juſtice ſake ; or allowed or excuſed for other cauſes, which be no 
Felonies.* Or it is puniſhable : And that is ſometimes upon malice, which is Murder: 
or ſudden adventure, as by a ſudden falling out, and in hot blood; or without 207 
5 — malice, or iu a mans own defence, or by a meer chance i Chen | 

e offence of killing man i therefore greater or leſs, according to.circumſtances in 
theſe und other particulars: For if a woman kill her Husband : Child, a Parent: We 
Servant; a Maſter ; theſe are Petit-Treaſon. And of all theſe offences a man ] 
be puilty ſimply, or by relation, when a man doth participate of the offence of at 
other man by advice, counſel, or the like. Hence we have the diſtinction of a h 
Cipal offendor, and an Acceſſary thereunto: 2 6 
The next offence in order, is Petit-Treafon. ' © | E 
Petit · Treaſon is, where any Woman killeth her Husband; Man or Maid-ſervat, 
his or her Maſter or Miſtreſs ; Son or Daughter, fis or her Father and Mother; 
this is petit. Treaſon. So if a Servant reſolve to kill his or her Maſter or Viſtreſs, and 
after, before it be done, he or ſhe be out of his or her ſervice ; yet this is Petit- 
Treaſon. So if a Woman procure her Servant to kitther Husband,jt is petit- Trea 


againſt the Woman and her Servant: Otherwiſe it is in a ſtranger , il gr 
Enna a 
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So if the Servant hold the Candle, whiles another doth kill her Maſter, ſhe being in 
the : And if 6ne do ſuffer a priſoner for High Treaſon to eſcape, it 
ſeems it is Petit-Treaſon in bim; theſe offences are petit · Treaſon. For the which, The puniſh. 
a man ſhall loſe all his Fee · ſimple Lands, all his other Lands, Goods, and Cbattels: ment of it» 
And if it be a Man, he muſt be drawed and hanged ; if a Woman, ſhe muſt be 
burned. Alſo ſome rank Sodomitry and Hereſie, under this offence, and Sorcery. 
See Finches Law, f. 119. Cv. 3 part of his Inflitates, chap.2. 

The next ſort of o are Man-killings, or Homicides, of which there are di- 
ven kindes and — — es alſo, of which there are many kindes. 

Mat kiffing or Homicide taken ftritly, is where one man killeth another; but Sei z. 
taken e 8 man is killed by any thing elſe. Sram. lib. 1. chap 12. Co, Homicide,what 

» TAIF. ch. /, 8. It its 

; opts 4 he ng of a manFelony, two things are requiſite. 1. That the party 
killed be in rerum naturd. 2. I bat he die within a year and a day after the wound. 

Man- killing or Homicide, is either by one or more; and it is either Spiritual or The kindes of 

ral; Corporal Man- killing of Homicide, is ſaid to be either liaged by tongue, it 

ot fatto by deed. Corporal Mar- killing ot Homicide by the tongue, is Firſt, Di/- 
fſuafrne, by diſſwaſion, by diſſwading a man from helping to fave anothers life. Se- 
condly, Precegeo, by precept or command; by commanding one to kill another. 
Thirdly, Defeafone vel r95tione, by defending or ſaving the murdeter ; by helping 
to pack 4 murderer, or by him from his tryal. Fontchly, Conſilis, 
dy counſt, by counſelling one to kill 

Corporal Mar-kilting or Hotnicide by fuck, may be either, Firft, f«/fiti6, by 
Joſtice, which is alſo twofold ; by Compuſfive Juſtice, As when an Officer is com- 
manded to execute an offender 3 of by Permiſfive Juſtice, as when a Felonrefifteth 
the Office, and will not be apprehended, and he kitl the Felon. Secondly, Nere/frate, 
by neceſſity, which is alſo two ways; — — of offence, As in cafe of 

ence 


War or Execution of Jaftice, or by way of! a when one killech another 
in defence'd# hitnſelf. Thitdly, Cen, by chance, which may be done by men, or 


other animate Creatures, or by inanimate things. By men two ways, either 
25 lewfulty, as when one doch a lawful a, and uns warts killeth a matitheredy ; 
pr alice, uelawfully , as when by un untawful act. one killeth another man 
unievwares ; #8 when one doth Rrike u om, and ill anothet man. Fourthly, Velen: 
dur, by will, — m—_— ey be ald rn ; dither conſul] with de- 
liberation, as when one man another of mice prepenſed ; or incon/alr}, 
without denberation, us when ore kiſletharother upon a ſudden affray. n 
a — — — — ents 
0 which are una ful, , with greater punifh- 
ment z aud ſome are (eſs, end ponifed wi fel ad ; — 


ſeveral examples apdeaſes beneach. eee 
For of this Queſtion, take theſe exſes. 

1. If a man ſet upon me ds rob me upon de Higti-way, T may kifl him aff juſti- geg. ,, 
fie i. . oth : | 5 — Aer: 
e e eee, Tor knpof my {hariles 


* nd 1 Sobdiet my Kifl . cmany of rhe enemies a3 he can, and 
7 +. $0 Jad | . unll the Officer ap- 
za to that t may ifie it. | 
55 J0 ff 2 Rove ce ede Rene him! ede hnot be appre- 

bended, and the party «ppdtitel] tp trke bim, kin him, he may it. 
8. 80 if Prifoners tivedglly fert the Gaoker, ſo chat be cannot otherwiſe ſuppreſs 
them, and bel — oy — 
7. here men refiſt che Juſlicet, and they cumot otherwiſe ſuppreſs 
them, ur Heep the peace. 
be brougſtt before the Judge, he may com- 
Bbb 9. S0 
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do if a Foreſter, Parker, or Warrener, do Kill any that were doing butt in they in their 
Foreſ, Park, or Warren, if they will not yield after they be required, or he cannot 
apprehend them ; in this caſe he may juſtifie it, 21 Ed. i. 
10. So if one do kill anot her upon tryal by Combat, it is juſtifiable. 
11. And in all theſe caſes a man need not ſue any pardon of courſe for his life; as 
in caſes of Man · killing, by defending himſelf, or by chance. 
2. But one cannot juftifie the killing of a man attainted in a Premunire,s El 1. 
13. And if a man be adjudged to be hanged, and the Sheriff behead him, or exe. 
cute him in any other manner; this is not ſahabd by the Sheriff: S0 if any other 
that hath no Authority, will of his own. head, execute ſuch a perſon ; this is Feloy 
in both theſe caſes, though it were the Judg bimſelf chat condemned him, 
14. So if any man ſhall kill a man that is out-lawed or condemned for Flea i 
is Felony in him. 
15. So to kill any perſon attainted upon a Premunire. 
16, So if one ball robbed anothers Houſe, and after he hath done, 510 is gone, 
the true man kill the Thief, this ſeems to be Felony. 
17. So if one man kill another i in an unlawful War, which i is nog undepraken by 
Authority of the Lord Protector, 35 H,6..58- (0.5, 1. 22 A Ly 21 H. 39, 
1 fac. 8, 1 Mar. 1 2. 21 £41. Dyer 327+ 37 H. 6. 21. 35 H.6.58.. 3 Flix 1. 
Murder, what NMurther is where one -man doth kill another of malice, prepenſed fox painor re 
The vomit. venge; this. is properly called Wi murther, for which offence the, 
mor PIN} ſhall forfeit and loſe alf his Lands, Goods, and Chattels, and he hitnſelf mul be 
banged, Plow:261. 52 3,26 26, Kebp, 136; Powlt.de pre. 120. Co, ] pit. lil 78 
For the Anſwer to thi ſe 
Se8. 3. 1. If I bid another kill me, e. and he ad it is mk. in him, Dyer 186. 
What Adts 2. If a Woman bid ak gg 4 - pg alloons iris berg, "an Goda 


ſhall be ſaid * it is murder in 


Murder, or not i 
oy ets i 3. If one kill an he benches he Kings Protechon, it is murder 4 
— 4. If one have malice prepenſed,, and, i ſtrike the 'firſt blow, Yet: tt pale 

him, if he kill me,  Powlt, de pace * 
5. If one do wilfully poyſon xr lay poyſon for one and another hap to tale 


it, and be poyſoned ; in both 3 Fs it is murder, 1 EA. 12, Kae 
6, If one ſtab or thruft another, that had chen no weapon drawn, , nor' then 
firicken the party that did ftab, and Freund the party die wich — 82 
is of = pare of 3 er. ; 11 45. 6 1 ei 
7. If one kill a able, Bai IN genug, 
or their aſſiſtants, or any other in i, ee of Jaſti Le 
upon Proces out of any Court, or by. Warrant from gute c or inthe 
keeping of the King peace, or the 1275 his 3K is murder, and fo. able „Tn 


de pace, 121. Co. 9.66. 68. 98. 4 
8. If a Thief kill a true man about to e ee 
Gels Law will A cle bee mas malic 


him his purſe, or becauſe he nee 


9. If one kill another 1 any cau 


and therefore it is murder, id > ad 

Io. If one db willy hold a man pa Dd murder Jam, or 1 
him and incourage and abet another, or grumandeth gngther, or came 1 
of purpoſe to kill tim , and ſtand by bie another doth kill him; n is m 
all. Xo non ſunt i immune! 4 culps mh tk eſſe i Immune 4 dens, Ci 5 9. CJ. N 
Co. 11. 0 

malice agai ad be about x9/aſſayle him; g 8.,withitzod 

him, a erb kill B. 175 $M + ag 2 455 he did ee malice, ev. 101. 


12; If one 4 5 acce et a be kom che and fight 
it ſedato animo, and he 1 the challegj "thi is 2571 70 1 15501 9 fucs, 

I3, If. two fall out Hf minſter oy ent, and — piped after 
they meet and appoint to _— the next day; and then ap . ni ie ae 
is murder, and that notwithſtanding be.that doth kill, Ae bely Te 


he bears him no maltce. See Man ſlang ter. 


64 10 1 


Crar;59, ( rown, | 321. 


14. If the hlaſter have malice, and tell his ſervants of it, ind that his intention is 
to kill him he doth malice, and they go with him, and they do kill him; this ia miur- 
in all, bot Maſter and Servants, Plow. Io > nt. 20: me 

_ 11 one * in wait to kill one man, and miſtake him, and kill another; or q 
at one and tiſa hitn, and kill another. this is murder, Plow. 101. 454. 
16. If one carry any marcthar is ſiek unto te cold, withantent to kill | land he 


94 . 


die. this is. murder, 2 N.. 18 d 0d 

* "If 7x of malice prepenſed, diſcharge a Piſtol at 7: D. and miſs him and 
throw dowd bis Piſtol; and flie, and 7. D. putſueth him to kill him, and be draw his 144 61 
and killeth 7. D. this is murder: But if FS. had faln gown, bis dran, 


and 7. D. fall by haſt upon his Dagger, 7 D. is felo defe; nnd 7. S. 80 quit, 
44 Cd. 3. See Malb ch 24. BEA e ben 

18. The private making away or hiding of the Baſtard:childe by tlie Mother, 
unleſs ſhe can prove by one witneſs that it was born dead, is murder in her. 21 


4227; ' 1 1 1 2. 
[ 19. The killing of one in a Duel upon a challenge, is murder by che now Ordiniexce, 
une 24. 1654. | 7 8 . Nac . EINE ame! 4 
7 20 Tf = beat a Woman — with childe, and the childe is born alive, but one 
may ſee it to be-bruiſed and dieth (as is conceived) by the bruifes, this. is murder, 
Gold ib. 176. 9 24 1 50 0 at 1! 
911 . another to kill himſelf, and be preſent, when he doth; id is ſaid to 
be murder, ſed quære. . E 4 err 
It is where one doth kill another man, with felonious mitenty upon ſuddim quatrel Merſlanghter, 
wichout any premeditate malice: As if two meet together) and ſuddenly byunrident what it n. 
fall out, and either at that time, or anon after, before the hedt be paſt the bne of theñ 
doth kill the other; this is Mar ſlaughter. 5 wet fron 4 
For which'offence one ſhall forfeit and loſe all that he ſhall loſe for murder; but Th. puniſh- 
in this caſe he ſhall have the benefit of Clergy for his life, which if he demani beg ment of it. 
fore Judgment, and can read; he ſaveth his life and his Lands ; but if he demande 
not the benefit of Clergy; until after ] nt, and then doth demand the beneſit 
of the Clergy, and can read; yet he :fave his life onely : But in bott taſes he 
doth forfeit Ius Goods and Chattels, See Clergy, Plow. C62. Stansf:1:r. chg, =: 
43 40.31. 3 H.7: 1. 21 H.7.31. Pl. 9. Dyer 228. Plow.1oo. „ les. 
If. one goth wich malice to kill a man. and another ſeeing them fighting; taketh Wat Act ſhall 
his part that went wich malice, and kill the man: Now though this be murder in the be *<counted | 
other, yet itis but Man-flaughter in him that cook his part. So if the Maſter go with — a 
malice, and the Servants go and know nothing, and then they joyn with him in the 49. 
aſſault, and murder, yet this is but Man-ſlanghter in the Servants, '> 14 5 
123 another unlawfully, and the party arreſted, kill him, this ĩs not mur. 
der but Man flaughter onely, unleſs the caſe be with ſtabbing within the Stutute of 


I 746.6, 6. 26. Co. 9. 66. . . a 22 J 

If one that had no malice, accept a challenge from him that had malice, and fight 
preſently. and kill him that bad the malice this is but Man · ſlaughter: Dyrr 60: 26. 
9 16. Co:9. 66. Morgan & Egerton, 9 Fac: „ n 

If two fall out by accident at i eſt minſter, and they be then parted, and after they 
meet at Algue; or they appoint to meet at Iſliagtos the ſame day, and then one 
of — doth kill the other, this is but Man- ſſaughter. Sir Thoma: Lucas mens 

If one be much wounded by another, and he go and tell, or ſhew unto his Father 
or Brother, or ſome near Kinſman z whereupon he goeth preſently and fighteth 
= wy that gave the wound and kill him, this is but Man · ſlaughter.  Rai/ies cafe, 

11. 9 Fac. : : 
If there be a ſudden affray, and a confuſed multitude, and amongſt them one man 
1s killed, and no man can tell how; this is Man-ſlaughter in them all. 

If two be inan Inner- chamber faln out, and together by the ears, and a Brother 
of one of them ſtanding at the door, that cannot get in, cries unto his Brother to 
make him ſare, and preſently. after he gives the other a motral wound, this.is Man- 

Bbb 2 ſlaughter 
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Ses. 6. 
Felo de ſe." 
The-puniſh- 


ment of it. 


In what caſe 2 
man ſhall be 
faid a Felo de 
iſe, or not. 


Chan 


venture, what. 
The puniſh, 


ment tof i Its 


£ 
* „„ 


What ſhall be 


faid to be 
Chancemedley, 
or no. hut 4 


2 


Se defendendo, 
What. 

The puniſh- 
ment of it. 


or — 2 | 


in him that ſtood at — door. — in Jerjearts Tens; Tri Thi 


10 fa. 
f one that is not an allowed Phyſitian, kill a man by his ignerance and unskilf 
n— Phyfick, this is Mar- laughter, Sramf. . 1. fis. 

A ele de ſe is he thatkilleth himſelf, for which offence he is to loſe all his Goody 
ani: 1 Stang. fl. Af. 11. B. 262. Cog. 129. Tl. 258. - Buthis Wife 
n nor his Blood be corrupted in this caſe, as in ſome other 

1 another to che ground, and then draweth his knife to kill 

dane kl hn, rende along, draweth his knife to defend himſelf, and the ocheris 

to kill him fllch upon the knife that was drums, and fo killeth him 

BA F nde ode ſe, 44 Ed.3 | 
If ont ſhoot ac . to kill bim, ad hereby kill himmſelf, iris hi, be is fel 
4 f.. 
If a man that i is fas ſometimes, and hath his Iucids intervalla, whiles be is wall, 
give bimſelf his wound, and after become mad, yet he is felo deſe, So if a man ge 
Eilbimfeif in his drunkennefs, he is fils de ſe, 50 f a villain had killed humſelf Co 9, 
ma 260, 261. | 
I a childe of a mad; man, whiles he in mad, before he cometh to bimſclf, gie 
himſelf a mortal wound, whereof he afterwards dieth, he is not felo de ſe, neithe 
fall he forftit any tung. 21 H.7.31; though he be of und memory betote he die, 
22 Ed.3. Corone 244: (0.9: 19. Lib.9. Plow,230. 
[2-It whiz one man'doth kill another, without any purpoſe or e vil intent. by ſome 
muſbhancec — — fates of it, he ſhall forſeithi 
Goods nat Joſe life nor Lands, and lie in priſon till he have his pardon, which be 
muſt have of Grace and Courſe from the Lord Peeteftor. And it ſeems chere in a 
diffcrened: between 1 incur chunt, anda chance mint with the wickedneſs or 
of abe party; for in the lat cafes. the offence will fall out to be more 

ter per infor; uniam, lac. cih. 24 H.. 3. $2 H.3.20. *. 5. 91. an 
26 H.. 44 41%. Stamf.1.7, AMaril, 23. 6 Ed.. 4. 
If cermin men ſet upon f. G. to kill him, and another being preſent doth labor ts 

ANN in his labor doch d 7. S. this per fart uu. e 


rr and in meaſure, the childehappen, or 
the ſernant chance to die thereby; thisis but Chancemedly : Bur if his beating were 
immederate tho offence is greater. So if a Maſter in beating his Scholar kill bin, 
Kubw: 168. Pants df pace 120. 

If one kill another at Wreſtling, Fence, or ſhooting in Bowes and Arrows at Buy, 
or at length; this ſhall be laid per e], Kelw,108, Fire (orone 102: 354 

If ane caſt a ſtone at a Bird or a Beall, anda Man coming by, is hit with the None 
and killed by it; — — 2 and part, or all of it ſalleth pon a body 
A this s:Qhancemedly, 
dou any thing, or throw down any ching in or near a High-way, and 

aloud to Travellers co look to themſeiyes; or where two men 
See r Joſs or fight at Boriers together, and one kill the other ; in all cheſe 
andihelikecaſes, when _— lawful, and W ns it, it ſhall be ſaid to 
he per inf ,, 12 H. . 
When there is — 8 and unlawful act joyned with the chance, 1 
ben One i0tend 4 and ball another; ar when one doth caſt ſtones into a High- 
way, Where men do uſuatly paſs, — —— or ſhoot Arrows into a 
Market. or other place, nene men do uſaally reſort, or fight at Bariers, Ar 
Tilt or Juſts, without the Kings Command; and in theſe caſes a man it killed, this 
will be an offence of an higber nature, Sener lib. 1. cb;8. Bro. 235. 

This offenceiis:in the ame degree with the former ; and it is when the Aſſuilant 
doth make as affray or offer force to the Defendant, and doth firike him, and the 
Defendant doth ſue ſo far as he can for of his life: 80 chat he is come to 4 
Krait, beyonll che which, he cannot ſhe, and che Aſaiiam dorh continue his affault; 


CHAn59, (-romn, 373 
"thathe cannot eſcape, and thereupon the Deſendant duch frike che Aﬀailane and — 

1 — in his on defence. For which @ man ſhall be puniſhed in 

nl hinge a5in Chance-txedley, fye before. And how a man may have his pazdgn. Ses 

Fitz Corone 116. 161. F. N. I. 246. lac. ch. g, Fitz. Corgne 284, 286, 287. 

Poulton de pace 119. 4H, id. 16 £43. 116. 43 Af 3. 44 eAf-17. Fitz 

* _ y aceat eaſt my Houſe in the day time onely to beat me (and not to What AR ſhall 

rob) and kill him, this (hall be ſaid to —— If one have a weapon in — 

his hand, run away till he can go no further, the omicide ſe 


| other run o upon -ndendo 

him, that he runneth upon che — — which be bqlderh nus for the defence 2 but a — 

of himſelfand fo he is killed; yet thus is er /e lac. ch. g. ter offence, 
But iu this caſe there muſt be no malice before ig him that doth kill, for if fo, then 


Anothers chance, as wel as by a mans hands, Deodand,wha 
other chings upon him, or other- 


Inft. 9. $7.5 | 
Wer the Anker of this Queſtion, take theke things, c 


on a man, and kill him, the Tree. is a Du: If 4 Cart; or the like, go over a man 45 1 
. | ing, 
ſhall be 


Omnia que mavent ad marins ſunt Drodanda and that whether it move primarily or 1ccoynred « 
1 


the Head is forſeit as 4 Deadaud. And if a man fall from a Horſe or Cart: whilesix is 
nid bot; Gu ett Wn 


{prone 314. 

+8 a Cart loaded, whiles the Horſes Rand ſtall, fall upon a man and kill him, yer 
it —_ forſeie : So if one Horſe move ouely, and overthrow the Cart, 
f ill a mans So if one fall againſt che Wheel of a Carr, it ſeems all is forfeit, if 
che Cart be going, Fitz Corone 326. 407» 

5. If a Bell ringing fall from a Beam, the Bell and Beam are both forfeit, Fitz, 
.Corene 405. 

6. If ane come under the Wheel of a Mill, andthe Mill go, and be is killed, all is 
forfeit ; butif it had ſtood fiih, the Wheel onely is forfeit, Fitz Coroze 389. 

7. If aShip drown a wan ia 'frefh-water.cheShipjs forfeit, but contra if it were in 
#be Sea , but noching in the Ship, in the firſt caſe, ſhal{ be ſhefeit : If one fall from a 
Horſe into the Water and be drowned, the Horſe ſhall be forfeit, Firz, Corone 401: 

8. If one fall from a Rick or Hovel, and die, the Nc or Hovel ſhall be forfeit, 
Fitz, Corone 3 14. | tn! | 

9 If any Bull, or Bear, or any other Beaſt, kill 4 man, it is forfeit, Fitz (orong 


10. How ſuch a Deodand ſhall be preſerved, Fitæ Corone 289. 


Fot 


— S_— — — 


37% 


Crown, Cnar. 59. 


—— 22> 


What Man. 
killing is dil. 
puniſhable. 


For Anſwer to this, theſe things muſi be Rnuõẽõu n. 273241 

1. If one lay Ratsbane for Rats, or more, without any evil intent, and one take 
thereof; and die; this is not puniſnable. So if one give hir Wife a poyſoned Apple, 
and ſne not knowing any thing, ęlveth it to her childe, and ſhe die; this is no offence 
in the Mother : So if one follow me to kill me, and I fall don and having a weapen 
hold him up to defend my ſelf, and he running in haſte to ſtrike me, run upon . 


' +. weapon and kill himſelf, this is no offence to me; and yet how near theſe caſes come 


Aion of the 
caſe. 


0 - 
* * * 


wha oe 4 


Acts agaid 
the life of 4 
man ſhzll be 
accounted F. 
lony, or not. 


to the cafes of Chancemedly, conſider well. So Homicide: in doing Juſtice, are 
juſtifiable: - So killing one as would rob or kill-a man in the High-way, or his own 
houſe, are not puniſhable, 24H. N 5. Pleny474- Cog! 13 | * 

2. If one kill a childe in the Mothers Womb, there is no puniſhment for it: So if 
one give s man his deaths: wound, and he die after the year and a day, there isno 
puniſhment for this, Zxad.21-22. 32 Af:44. 3 Af. pla. Dyer 186: Fitz (ne 

OF 04 i: 4 5, 3.3 E OTE 14 a nen 5 
- If one that is an allowed Phyſitian, kill bis Patient, through ignorance or miſ- 
chance in the operation of his Pbyſick. thisis diſpunifhable. — — by bis un- 
feſance he hurt him, and he die not; Action of the { a/c wilb lie againſt him, Stam. 16. 
Fitz CM. 1633s. 3 525001 2515 7 | 

4. If an Infant under twelve years old" (unless it appear that he had more then an 
ordinary wit at that age) or a mad-man, during his madneſs, kill a man, there is no 
puniſhmentifor this; So if a man that is:both deaf and dumb, but contra it is of a 
7 — — ee crttrtite th 
5H dne co er to kill a man, as by holding his , Or the like; chis is 
. puniſhable at all in him)wh6ſe hand was held, Pl. S. 

6. Ach — es Foreſtere to kill miſdoeri, if they will not ſubmit themſelves, 
Star. ds maleſaſtorihuu, 21ů l. e to to, | 

7. If one hath a Beaſt which he doth know, doth uſually hurt, and doth not look 
to him, but let him go abroad, and id kill a body; chis is Pelony in the ownet, Exod. 
421. MN: Fu Coton et \ | 
For Anſwer ta this the ſę things are to be known. ' 
1. If one kilh a chudeaſtet᷑ birth; and before Baptiſm, it is Felony, Dyer 186, 

2. Ifia . Gaoler keepchis priſonet more cruelly then he ought, ſo that he die there. 
by ; this is Felony in the Gacler, Stamfir. 16. | 

3. If. one that is no: Ff ſitian allowed, do give Phyſick, and kill the man through 
his ignorance ; this is Felony, Stamf. 2. 16. 2 | 

4. IF oe eut out any mans tongue, or put out his eyes; this is Felony, 5 H.4. 3. 
if it be done imalici IS mon e' 5: 0 * 

3. H om practiſe Comguration, Irchantments, Charms, Witchcraft; -Sorcery, of 
the like, where by any Man, Woman, or Childe, ſhall be killed or hurt, it is Felony, 
AI Fac. 11. ms 5 | | 181 3: 

- If any one that hath the Plague upon him, and is commanded by the Magi- 


ſtrate toikeep in, do notwithſtanding go abroad, it is Felony, 1 fac: 31. 


Sea.s. 
Felonies by 
Theft. 

Theft, what ĩt 
is. 


4 H. 7. 5. „ aa e 5 


7. If any of the Kings, ſworn ſervants had conſpired to kill any of the Lords of 
the Realm, or any of the Kings Council that were ſworn as the Steward, Treaſurer, 
or Comptroller, or the like, though they did not effect it, yet it was Felony, 
3 H.. 14. 22 171820 . 21 125 

8. If one beat another grievouſly and leave him for dead, and after he recover 
this is no Felony, Non eſſicib conatus niſi ſequatur effectus, Fitz, ¶ orone 393. 

9. Thus far of Felofiies by Homicide ; now follow Felonies by I heft. | 

Furtum eſ fraudulenins;; illegitima & Felonica traftatio rei aliene perſonals & 
.mobilis animo fut andi inuite iloeujusres illa fuerit. It is the felonious taking aj 
of another mans mowbſe -Goods fromi againſt his will, and with a purpoſe to teal 
them. So that to makeup this offente, three things are requiſit ; Firſt, Auma 
furandi, it muſt be without pretence of Title, and this muſt be at the time, that the 
party doth come te the: poſſeſſiondof the Goods: Secondly , The thing ſiola 
muſt be res aliens: Thirdly, it muſt be a perſonal thing, vide infra, Stamf. l. 20. 


This 


Capo. (ronn. . | 375 


— 


— —ê 


This Theft is either à perſona hominis in preſentia ejus, ot in abſentia ejus ; and it The kindes of 

is from his perſon ad terrorem, as Robbery or violent Theft; or elſe it is ¶ que ter- 

yore, as picking; the Pure:. And that in his abſence, is either mg», when the thing 

ſtoln is above the value of, twolye pence, or parva when the thing ſtoln is under the 

valbe of twelve pence, which is called Petit - Larceny, Stamf. J. 1. c. 20. 4 H.. 5. 
0.3 par: „ c. 47 

5 For 2 — to Nha Queſtion, take theſe things, 


1. There ate degrees in this. | | What ny 
2. Thefirk and gremck offence of this nature, is Burglary. — 
- 3+; Burglaky is where one doth. break and enter into the Houſe of another, wherein by Theft, or 


ſome Body is, or into the Out- houſe or Stable, adjoyning to the Houſe, wherein not. 
people hei ip che night time, with an intent to rob or kill, or do ſome other Felony ; Burglan, What. 
in which caſe chough he carry away nothing, nor kill any Body, yet it is Felony, 
22 A(ſ-39: Dyer 99: 58. But all this muſt be underſtood in a time of peace. Bros. 
orone 17 6,1: Co. 1 l. 3 32, 3 H.7: 12. Starf. 30. Dyer 99; 58. But if one break a 
ouſe wich intent to rob, and do not enter the Houſe, or break the Houſe inthe day 
time; between Sum- riſing and Sun. ſer, and then rob; neither of theſe, act are Bur- 
glary, Pat it will be a leſſer offence, Keim. 75. Pomiton de pace-120, . 
4. If one with his family be upon occaſion out of doors in the night and the whiles 
one break, od rob his houſe, this is Burglary, Co. 4. 40. | 4 2 
5. If a Thief finde the door open, and come in by night, and rob a Houſe, and 
being frighted; break a door to eſcape, this is Burglary. 15 
6. If one have two Houſes, and dwell ſometimes in one, and ſometimes in the 
other, and hath ſervants in both; and whiles his ſervants be abroad, his Houſe be 
broke, and he is robbed ; chis is Burglary. But both theſe caſes muſt be underſtood 
of Manſiqu houſes. NT ml b A . | 
7. If one of a mans own ſervants, let them in at the doors, or at the windows, yet Self "5 
it.is Burglary in the Thietes. but Felony onely inthe Servant. But to break u Cloſe, Ken. Whit: 
with an4ptent to rob, and to rob, or to break a Houſe, with an intent to beat a man, 
and to do it; is not this offence, but a leſſet offence, Dyer g 11:3 2.3 Gn. 30. 
8. Ide per is Robbery, which is, where one doch take from anothers petſon, fe- 
loniouſly and violenty any money, ot other thing, though it be but to the value of 
fe it be in chia manner, it is Robbery and. Felony, Fit e {orone 115. 
And uhetharf he take it, or $be party deliver it- upon am aſſault for fear, it is all one, 
Dyer 22441 9 Kd: 4; c rr I 
9. If one threaten to kill a man, if he do not deliver his Purſe, and thereupon he Cutting a 
give it ta him, this is Robbety. Powlron de puce 128. * Purſe, 
10, H one take a mans Goods, that lie before him, whether the owner will or no. 
— 3 mans Hotſe ot Beaſt before his fact, the ownet re ſiſting him ; this is Rob- nt 
5 4 well as if he cook it from his perſon? Poiten di ac 1188. 
i. . Jgwogrmore dp; threaten a mam to killbim,untefabe:will bring themmoneg. 
aud he lo and chey take it may, or threaten to kill him ij he do not ſinear to bring 
mgsey ſoch a day, and be do accorcingly 3 this is Robbery, Finck: g. 44 EA. 3. 
14. 4½. g. „% See for Rebberies, lee m. 1. 27 Blu i333. ; 
12, IF Jhigyes beſet a mans houſe, and the owner is afraid they will enter 5 and Fel by 
thereupon ceſtchem out money, and they ga away with ix, this is Robbery ,44 £4 3.44: Theſt. 
- 43, If paebargain with a Cartier to carry certain Sales of Wares toà plate; ang 
carry chem te enothet · place, and there take out the Wares, and ſteal them, this is: 
Felqoy., .Sguf, one undertake bo carty a Tun of Wine; and che Cartier-open be 
Tyn, and abe out ſome of the Wine ſglomonſly :; Soit dne deliver one any Goods I 
to carry {9a plece and hecarietdthemaþuher;and there$taleth chem,zhis is Faloay. 
So if one that hath the keeping of my money, or my Butler, or Horſman, of 
convey awap.my Money; Plate, or Horſt, ibis is Felony: So if my Shepherd ſteal 
away my Sheep; for in theſe caſes ſtill ip is in the Maſters though they kerpit, 1 3 
Ed. 4. g. EAA. 10. Hd. 14. 3 Huy. 13. 13 Cd 27 Af ut if a 
mag delixer.Goods ta tys ſervant, ara Citrier, in other cafes, and be carry and keep 
them aii om che owners 4bis will not be Felony, 13 Fd ns lh 


14. If 
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13. H Tdeliver my ſervant the Key of my Chamber and he rob me this is Fæony 
14. if a gue ſtia a Tavern take awny a Bowl, or any thing before him fetionicaſly 
it is felony : So if a gueſt take away any thing in bis Chamber. 
15. If I deliver mine o Goods to aaother to keep, and I fteal chem away 
it is felony in me. 7 H.6. 45. 5 H.7.18. So if I confederate with another to flegi 
my Goods from my Baily. Gold:b. 186. 

16. If one fteal any of the Goods of any Church, or Chappel, or Corporation, it 
is felony. 7 £4.4- 14. 9 Ed.4.33. Though ic be in time of Vacacion of aGoyerggr, 
15. If one ical Goods ſtoln before, it is felony. 13 EA.. 3. 4 7.5, If one 
take ont of their Neſt, ina Dove houſe, yong Pigeons, before they can flie : $0 ſuch 
yong Goſluwks, or Hitroms in a Park or Ground, befoce they wn flie : Fiſh out of 
a Pond or Trunk, where they way be taken out by bands when Nets; or dum, 
Penrocks, Turkies, Geeſe, Capom, Darks ; @ Stag, Hinde, Buck,or Doe marked and 
tame : To kill Sheep» and take away their Skins, of to pluck them, and take c 
their Wool ; ot to rake ny wilde Fowl! where they be dead, i Felony, Ber to 
Real wilde ſavape Beaſts or Fowls, as wilde Deer or Coneys ian Warrth, Pigeons, 
Hawks, or Doves flying wbread in a River, or che me; theſe vs are not Felony, 
2 EA. 1.30. 31 H. y. 6. 143. 17 18 E. 4, 8. 18 H 8.2. If Servants imberzle 
their Maſters Goods at the time of his denth, and afterwards being ſammoned 
Enecutors, will not appear, this is Felony, 31 HE. 1. I two,three or more 
of them ſteal Goods to the value of twelve pence ; this is Felony in all of them, 

Fitz Cone 404. 1: 
If am Servant above cighteen years old, that is not an Apprentice, do feloniouſly 
depareaith amberule — 4 ret, uſe, ary God of Chartelvof his Maſter 
or Miſtreſs, delivered to him by his Maſter or Miſtreſs, or any his fe. er vue, 00 
mmer ef forrythillngs cls „ a1 H8. 7, 5 Elie.16: Dyes, 
* Buri {4 driver my Servasc n Bond for ſorry ſtillings, and he receive it, uni then gs 
away g this ioro Fr. So if 1 deliver him Wares to fell ata Fair, und de ſell then, 
ant wen zo away with the money, chis is no Felony, Dyvy 3. 23 
If 1 deter a man Gd keep, and aver take him into my ſervice, and then he 
— — this is nor Felo rhis Femue, betunſe be vn t 
ervanter the tithe, 88 H. 8. 2. So if 14eliver rothevervact of N. F. 0 berp, 
. — 
. to his to i 4 chn 
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_ (beſides che things euorpted beneath) from another ms 
Pee Locnie, Which the Jury thi * 
what. 
ſhe puniſh- . vg. 1. Or notuboretwolve pencoin vue, Li 
ment of it. mar F for which the offender is to forfeirhis Goode, and be pumſhed , 

wping, bi | bebincer, Imprifoament, or the like it the difere> 
udge : Burheis.nor to be putithed 
«f 
What taking or Hops an the Trees, 
of Goods is 7 Lead or ye of a'Charth or Houſe, it hot Felony 
— accounted gy, taken away eve and fovered from the Houſe or Land ; in thele caſes the 
* raking of them away witibe Felony, Co- ldd. 7. 1b. 18 N. 5.2. Andif 4 Thiefcur 


Yorke way Writings, ore Ward, or Goods that are Treaſute, Trove, Wreck, 

2 Waff o Bfirey, in u Felony, vo £44.15. 12 4.32 þ 
Murhendand f Mie fan! Goods hy be Commandment ot Compulſion of het Husband:this 
Wife. bs norBelqny.inber. Anf the and her Husbend do ſteal Goods together; this is 
no Felony in her, as Prindipal or Aceeffiry': But if fhe ſteal Goods pri- 
vitYs 
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vity, ot receive ſtola Goods againſt his minde, and without his knowledge; this is 
Felony in tier, but none in him, 27 AI. pl. 40. Fitz (orone 160, 383. And if the 
Wife take away her Husbands Goods, and givethem to another ; this is no Felony in 
'the Wife that gives, nor in the other that takes them, Fitz Corone 45 5. 
If an Infant under ten years of age, do ſteal my Goods, it is ſaid this is not Felony. Infant. 
But it ſeems the coutſe is to gonſider of the ripeneſs of wit in the Felon, and accord- 
ing to that, to judg bim, let bim be of what years he will, Co. . 124. 35 H. 6. 11. 
The fame Law is of Man- killing by an Infant 3 and yet if an Infant beat or wound Tre/psſs. 
me, he may be indicted and fined for this, or I may ſue him in Treſpaſs, and recover 
damages, 35 H.6. _ SET PILL | | 
I If an Idiot or Lunatick do ſteal any Goods, this is no Felony, Co. 4. 124. 35 H.6. Lunatick. 
11. So likewiſe it is of an Idiot, as to the point of murder. And yet if he beat or Treſpaſs: 
wound another, he may ſue him in Treſpaſs, and have damage for this, 35 H. 6. 
I one ſteal Apes, Hounds, Grey-hounds, Poping+jays, Squirrels, or the like 
things of no value, this is no Felony, 18 H. 8.2. 22 4. 95. 
Ik one put hi hand into znothers Pocket to take out his Purſe, and the Parſe doth 
hang ſtill to q Key faſtned to the Purſe in his Pocket, this is not Felony, And yet if 
one ſteal away Goods out of one part of a Houſe, and them away, and hide 
them in another part of the Hauſe, this is Felony : By two Juſtices, M. & ac. 
If my Goods be ſtoln away from me, and I take them again by force, where I finde 
them, or by the'delivery of the Felon ; thisis no Felony, nor puniſhable at all. For 
any man may chuſe whether he will proſecute a Felon for ſtealing his Goods, or not, 
till he be bound by Recogniſance: But if I take money for my Goods, eſpecially if 
I take more by a great deal, then the Goods be worth, or take money of the Felon, 
with agreement to conceal him, or the like; this is dangerous, and I may be fined for 
it; and yet it is clear, this is not Felony, by Juſtice — Hil. 7 Car. But if I 
break the priſon, wherein a Felon is, and let him out. or reſcue him being apprehended, 
and he get away; or I have him in cuſtody, and ſuffer him purpoſely and willingly to 
eſcape ; theſe things are Felony, and make me liable to the ſame offence and puniſh- 
ment, as he is liable to. 
If Goods be taken out of a Church or Chappel feloniouſly, this is a Felony, and Sed. 11. 
a high degree of Felony, called Sacrilege. Sacrilege, what, 
By all which, we ſee that to the making up of this offence of Felony by Theft ; 
there muſt go theſe things, 
1. The taking muſt be of Goods or Chattels, perſonal and movable. For the ſteal. 
ing of Chattels real, as Charters of Land, an Infant in Ward, or the like, is not Fe- 
lony : Nor is the taking of any thing therefore (upon this account) which is parcel 
— the Freehold, and unſevered, as Fruit of a Tree, Lead on a Houſe, or the like, 
elony. | 
2. The party from whom they are taken, muſt have a pro and a poſſeſſion 
inthe ew. And therefore is it, that the ſtealing of Goods, waifed, —— or 
ſtrayed, is no Felony. And hence it is, that the ſtealing of things of a wilde nature, 
as Doves abroad, Fiſh in the River, or the like, is no Felony. 
3. The things taken, muſt be things of profit. And therefore it is not Felony ta 
take away hunting, or any Dogs, Apes, Parrots, ſinging Birds, and the like. 
4, Ihe caſe muſt be 4 that the Goods muſt not come to the party that hath them 
by the delivery of the owner : And therefore if a ſervant or Carrier, take away the 
Goods delivered, ic is not Felony ; and yet if a man have the uſe of them onely, as 
Plate in a Tavern ; or one deliver Goods to carry to a Carrier, to be carried to one 
place, and he carry them to another, or after he hath carried them to the ſame place, 
then he carry them away ; this may be Felony. 
3. Thethings ſtoln muſt be taken away and removed out of the place; and yet 
if one ſtealing my Horſe be taken in the manner, with the Bridle about his head, &. 
ſo that he cannot go away with him; it ſeems this is Felony; 
Piracy is the robbing by Sea: And this is as penal to the offender, as the robbing Piracj. 
by Land, See for this largely, Co. 2 part Inſt. cap. 49. f 
Where it ſhall be tried, 28 H. 8. 15. 
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What other 
Acts, and not 
acts of Man- 
Killing, or Theft, 
ſhall be ſaid to 
be Felony, or 
in the degree 
of Felony, or 
nor, 


For Anſwer to this Queſtion, we ate to know that a man may commit Felony, and 
be in danger to leſe his life in divers other caſes, and for divers other things; as in 
theſe cafes following. · "RN - 82 

1. If any man wilfully put out the Eyes, or cut out the Tongue of another man, 
this is Felony, 1 H 4. 3. it ; 

2: If one above fourteen years old, counterfeit himſelf an Egyptian, and fo cog- 
tinue a moneth together in England; he is a Felon, 5 Elix. 26. | 

3. If one multiply Gold or Silver, it is Felony, 5 H4.4 NY | 

4 If one take up a Hawk, and do not proclaim him, and deliver him, when he is 
demanded, but deny him, 34 E4.3. 22. el | 

5. If Maſons do make Congregations or Aſſemblies to ſubvert the Laws, it is 


* Felony, 3 H.6. 1, 


Se. 12; 
Rape, what, 


B:gamy, what. 


6. A Soldier or Marriner may by miſ-behaving himſelf-in a wandring life, become 
a Felon, 39 Ek. 7. A man may be a Felon by forging of Evidenots the ſecond 
time, F E/iz,1g . | Þ . | 

7. f pate away any Record whereby a Judgment is Reverſed, is Felony,8 H. G. 

8. It is Felony for a Rogue, baniſhed by the Juſtices to return again, 39 Zliz.g, 

9. Purveyors of the King in their Parveyance for him, may commit Felony in 
divers caſes, 28 Ed.1, 2. 20 R. 2.5. 25 £4.3-15. 5 Ed.3.2: and others. 

10. Felony may be done by robbing Parks, 3 Cd. 1. 20. 1 H.7.7. 

11: To imbezzlc or ſell the Kings Ordnance, or Armor, was Felony, 3 1 Eli. 4 

12, It is Felony to cut down any part of Powdike- in Marſhland, 22 H.8, 11. 
2, 3 Ph. & Ma. 19. une ine | | 
- 13. It is Felony to take a man ont of Cumberland, Weſtmerland, Nitthumber- 
land, Durham, cc. priſoner, and carry him elfwhere, 43 Hlix. 13. 

14. Soldiers and Marriners may dive ways commit Felony, 39 Elix 13, 18 H. 
19. 2 EA. 2. 5 Eliz.5. n 51 | ; 

15. One may be a Felon by refievingor receiving s Jeſuit, 27 Elis 2. 

16. If any Man or Woman commit fnceft, or a Woman knowing her Husband 
to be living, or not having been three years abſent, or by common report reputedto 
be dead; be known by a man; this is Felony in them both: S0 if one lie with 4 Mar- 
ried-woman, knowing her to be ſo, it is Feſony in them both. If any one bea Bawd 
and keep a Bawdy-houſe after one Conviction, the fecond offence is Felony, 43, 
10 May, 1045. 9 Ang. 1648, | | be 
17. If any man, not an Attorney, ſhall acknowledg any Judgment againſt am 
man, not being privy or conſenting to it: Or if any tevy a Fine, ſuffer a Recovery, 
or acktowledg any Statute-Recognifance, or Bail, in the name of any other perſon, 
not being privy or conſenting thereto ; either of theſe Acts are Felony, 21 ac.7.26. 

18. If any man imbezzle, or raſe any part of a Record in any of the great Courts, 
whereby a Judgment is reverſed ; or ſo corrected as that the Error is redreſſed, this 
is Felony, 8 H.6.12: 2 K. 3. 10. Bro. Corene 173. Bat if the Judg do fo, it is Mi- 
priſion onely, Co.11.34. $, 160. | 

19. If a Jailor uſe his prifoner ſo hardly, and thereby cauſe or compel his pri- 
ſoner to be an Approver againſt his will; this is Felony, 14 E4.3. 9. 

20. If one marry a ſecond Wiſe, his firſt Wife being living, and having been heard 
of within ſeven years, it is Felony, 1 Fac. 11. 

21. If one willingly burn any dwelſing-houſe or Barn full of Corn, or any out- 
houſe adjoyning to ſuch dwelling-houſe or Barn, it is Felony, 4 EA 5. Co.4. 20. 
11 H. 7. 1. Stamf-:4. 9 4.4.26. 13 Fd. 1. 33. 6 K. 2.6. 

22. If any Man raviſ any Woman, Widow, or Maid, it is Felony. If one car- 
nally know any Maid under ten years of age, it is Felony. If any one take away any 
Wife, Widow, or Maid, againſt her will, which hath Lands or Goods, or is Inheri- 
trix, or Heir apparant, it is Felony, 13 Elis 6. 3 Hy. 2. 39 Elis. 9. 3 Ed.. 4. 
9 Ed. 4. 22. See Exad.21. 16. To have two Wives at one time, is Felony,1 Pac. 11. 
And yet if the party have been abſent ſeven years, and it is not known whether be ot 
ſhe be living, it is not Felony. 6 

23. If any priſoner that is in priſon for Felony; or any other break any 2 

| a 


(nas. Cronn. 


and go out. or let out an ſuch priſoner, 1 Ed.2. De frangentibia prijonam, 23 H.8, 
11. It is Falony. 0 WCET | | 

24. If one tranſport Sheep out of the Realm the ſarond time, it is Felony, 3 El. 3. 

25. If a Recuſant that hath abjured, do not depart the Realm, according to bis 
Abjuratiop, it is Felony,. 35 Elis. 1. 2 Pr. 2. 

26. I ne do commit Buggery with man or Beaſt. it ic Felony, 25 H. B. 6. 3 El. 17. 

27. 1f any man ſhall makciouſly cut or burn any frame af building, provided for 
a Houſe: ſo that the ſame ſhall not ſerve for that purpoſe, for which it was prepared, 
this is Felony, 5 H. 4 J. 37 H.8.6. : | 

28. Other Felonies there are alſo, for which ſee 1 Par. 3. 31 Elia 4. 5 H.4.24. 
37 H.8.6, 1 £4,612. 1 fac. 11. 21 Pac. 26. 23 H. g. 1. See for all theſe Felonies, 

Ca 3 part ef hu Inſt. 13, 15, 17, 19, 20, &. . 

29, Hereſie, where one had been once convinced by the Biſhop of Hereſie, vir. 
For wilful and obſtinate oppoſition of any point of Chriſtian Faith g gaiuiſt Scti- 
pture, and had abjured it, and afterwards faln into the ſame or ſome other Hereſie 
again, was puniſhed with death. And for that ſerved the Writ of Heretico Combu« 
rendo : See for this D. & Ft. 29. 2 H.4.15. F. N. B. 269. Bros. 468. Ca upon 
Littl. 381. 2 H 4. 15. 2 H.. 15. 2 H. 5. 7. 5 R. 2. 5. See Co.3 part Inft. 5. But 
this out of ule, Terws of Law. | | 

We have done now with the Simple Felonies, and Principal Felons : And now we 
come to Relative Felonies, and to Acceſſaries. For a man by Participation with, may 
make himſelf guilty of another mans offence, divers ways; we have ſhewed before, 
That the breaking of a Priſon, and letting out of Felons is a Felony. Soif one ſhall 
Reſcue a Felon apprehended, this is a Felony : See for this Reſcows in chap. So for 
a voluntary Eſcape, if one that hath a Felon in his cuftody, ſuffer him wilſully to eſcape 
or turn him going, this is Felony ; and if it be in an Officer, it is the worſe : But 
for the clearing of it, we ſhall handle the point of Principal and Acteſſary at large. 

Theſe two words are Relative words, Principal doth ſigaitie the chief actor of 
any villany, and the Acceſſary is he that hath his hand and conſent in ic before or after, 
but is not preſent at it, called ſometimes an Abettor : And he is ewo manner of ways, 
either before the fact done, when he is one of the helping and moving cauſes of it, 
which may be by Provocation, Counſel, or Conſent; or after, when he laboreth to 
hinder the execution of Juſtice upon the offender for the fact; in both caſes the of- 
fence of the Acceſlary is equal in degree and quality with the offence of the Principal; 
and for both, he is to be puniſhed as the Principal is,Conſentientes agentes & inftigantes 
pars pans plettayntar, 46 A 23. Stam pl. Corone 44,45,46, Cc. (07.241. 

Same alſo divide them again into Acceſſaries by the Common Law, and Acceſſa- 
ries by the Statute, (i.) Such as are made fo by any Statute, are ſuch as aber, coun- 
ſel. or receive any which commit, or have committed any offence made Felony by 
any Statute, albeit the Statute do not mention Acceſſaries, Stamf. pl. Corone, 1. 45. 

For Anſwer to this, theſe things are to be known. | 

1. In Treaſons there can be no Acceſſaries before nor after, for all that have their 
hands in thoſe offences are called and eſteemed Principals. 

2. Alſo in Man-ſlaughter there can be no Acceſſaries before, but there may be 
Acceſſaries after; but in all other Felonies there may be Acceſſaries before and after. 

4. In Maime, Forcible entry, Riots, Routs, and all Treſpaſſes, there can be no 
Acceſlaries before or after; but all are efteemed Principals. 

5. Alſo Acceſſaries may be in relation to offences by Statute Laws, albeit the Sta- 
tute doth not mention Aeceſſaries, ¶ v. 4. 44 upon Littl. 37. Stamf. 1. 4. 5 H.7. 10. 
Trawy, pl. Corone 45, 46, 47. 

6. Aman may be an Acceſſary to the ſtealing of his own Goods ; as if he con- 
—_ with another to ſteal them from his Baily, to the intent to charge him, Goldib. 
186. 5. 128. 

If one man do command, counſel, adviſe, procure, abet, allow or ſtir up, comfort, 
encourage, aid, conſent to, or hire another to do any Felony, and be not preſent 
himſelf when the other doth it, he is an Acceſſary before, Stawf.1.45. Cog. 112. 
7. 2. 4, 5 Ph, 2 Ma. 4. Kelw, 67, Plow 476. . 
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A man may be Acceſſary before, by provocation; and that may be, Firſt, by ia 
cenſing or allurement, of which, ſee examples in Scripture Job 2.9. 1 K igt. 250 
Prov. I. 10. Secondly, One may be Acceſſary by counſel: of which read 2 Cam. 13. 
5- 16. 21. 2 ( bron. 22. 3 4. Tbirdly, One may be Acceſſary by conſent, and 
this may be either overt, and that may be either by word or deed, of which ſee 493 


8. 1. 26. 10. 5. 36. Pv. 1. 14. Fal. 50. 18. Or Covert, when one is of the 


In what caſc a 
man ſhall be 
faid ro be an 
Acceſlary after 
the offence, or 
nor, 


confederacy, and ſtands by and is ſilent.” And by all theſe ways a man may be Acceſ. 
fary by our Law. As by theſe following caſes, 12 

1, If one counſel a Woman to murther the childe in her body, and after the childe 
is born, and then ſhe doth murder him in the abſence of him that gave her the coun. 
ſel, in this caſt he is an Acceſlary, Dyer 186. Plow. 47 1. 2: If I perſwade or com- 
mand one to go and beat another man onely, and he do beat him, and kill him; by 
this I am made Acceſſaty, not onely to the beating, but to the murther, Samt: i. 
45. Co. 4. 75. 4 44. 3. If one perſwade another to perſwade a third perſon to 
drink ſuch a potion, wherein is poyſon, knowing it to be ſo, and he doth ſo, and 


- thereof the party die ; the firſt perſwader is an Acceſſary, Co. 4. 44. Plow. 


475,476. 4. If one command or adviſe another to rob another, and he in robbin 
of him, kill him in fight; in this caſe the adviſer or commander is Acceſſaty to this 
murther alſo. So if one commard one to beat another, and with that beating he 
kill him. So if one command one to burn the Houſe of f. S. and by this means 
any other Houſes are burnt too, he is Acceſſary unto all; and fo in all like cafes where 
other evil enſueth upon any evil thing, counſelled or adviſed, Co. 4 44. Plow 475, 
5. But if divers come to do a lawful buſineſs, and one kill a man without the con- 
ſent of the reſt, or one do 4 Felony ; or if à man happen by chance into company 
where ſuch a murther or Felony is committed (being not of their company, nor con- 
federacy, and having no ſuch purpoſe) and he do not let ſuch Felony, or do not raiſe 
Hue and Cry after it is done; by theſe things he doth not make himſelf Acceſſary, but 
he may be fined for theſe things: So if a Sheriff command his Bailiff to take a man, 
and the Baiiiff do take the man and rob him, the Sheriff is not Acceſſary to this Rob- 
bery, Plow. 475. Stamf. 1. 43. 6. If one counſel or command one to kill s man, 
and he kill another; or to burn one mans Houſe, and he burn anothers ; of to ſteal 
a Horſe, and he fteal a Cowe; or to fteal a black Horſe, and he ſteal a white Horſe ; 
or to ſteal a Goldſmiths Plate from him, going to ſuch a Fair, and he go to his ſhop 
in Cheapſide, and rob him there, and break open his houſe to do it; here in theſe 
caſes the party ſhall not be Acceſſary, becauſe this is another Felony ; and yet ifone 
command a Felony, and it be done in another faſhion, time, place, or manner, then it 
was commanded onely; he may be Acceſſary to it, Plow. 475. As if one bid an- 
other to rob 7. D. on Shooters-hif, and he doth it on Gads-hill, or to rob him one 
day, and he doth it another day, or to do it himſelf, and he doth it by another, or to 
Kill him by poyſon, and he doth it by a Sword; in all theſe caſes he ſhall be an Acceſ- 
ſary : But if he bid him kill 7. S. and he kill 7. D. it is otherwiſe; and it is faidif 
one command another to rob f. S. as he goeth to 7 #rbridg Fair, and he rob him in 
his houſe, that by this he is not Acceſſary, P 475. | 
1. If one after a Felony is committed, and he hath knowledg of ir, doth notwith- 
ſtanding receive and favor, aid, aſſiſt, hide, comfort, or help the Felon in his houſe, or 
elſwhere, and conceal him from them that ſearch after him; or help convey him a- 
way by aid of money, or other aſſi ſtance, or hinder or endeavor to let his apprehen- 
ſion, reſcue him, or the like, he is Acceſſary after the offence, Stamf. 1. 46. 14 H.7.31. 
Plow. 476. But to know of a Felony onely, will not make a man acceſſaty to it. 
2. If one be out-lawed for Felony, or otherwiſe attainted by a Record, and a man do 
after receive him; in this caſe it ſeems he is an Acceſſary after, though he know not 
of the Felonje, becauſe it is upon Record, eſpecially if the out-lawry be inthe ſame 
County, Fitz Corone 377. Dyer 355. Stamp. 1:46. 3. If one feloniouſly receive 
another that is acceſſary to a Felony ; this receiver is an Acceſſary, Stamf.1.43. So 
that one may be an Acceſſary to an Acceſſary. 4. If one give one money to help 
ſhift him out of the Country, after he hath told him of the Felony he hath commit- 
ted; by this he makes himſelf Acceſſary, Stamf. 1. 46, Parram:s caſe, = R. 
A. 7 fac. 
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M. 7 ac. The Court, Fitz, Corenc 447. 5. If one receive another into his houſe, 
chat flieth for a Felony, and ſhuts che door, ſo as the Country not thinking him to 
de there, heeſcape whiles no man followeth him, he is Acceſſary, Stumf. 1. 46. 
6. But if a Woman do after her Husband hath committed a Felony conceal him, live 
with, aid, and comfort him, or the like; this is no Felony in her, neicher is fhe Ac- 
ceſſary: But if ſhe ſerve any other man ſo, ſhe may be an Acceſlary, Sramf.1. 19. 

itz, Corone 183. 7. If one know of a Felony, and do not hinder ic, or purſue the 
Felon, but he doth not conſent to it, nor is at it; this is not Felony. And if one after 
a Felony is committed, do he p a man by his counſel, Letters, or the like, to help him 
out of his trouble, this will not make him an Acceſſary, Stam. 1.46 8. If one do 
receive Goods which he doth know to be ſtoln, he is not (as it ſeems) by this Ac- 
ceſſary to the Felony. But it is dangerous fo to do, and eſpecially to buy ſuch Goods 
at a low rate: But if one purſue a Felon with Hue and Cry, and then take his Goods, 
and let him go; by this he may be made an Acceſſary to the offence. Kram,. 1. 46. 
if one receive his own Goods from the Thief, after they be ſtoln, if it be not with a 
purpoſe ro conceal the offendor, or bear with him or to help him to eſcape ;. this is 
not puniſhable at all, Hall caſe, 38 Eliz. B R. But if one take money of the Felon 
not to give evidence againſt him; by this he may be Acceſſary. 

1. If many come together to do an unlawful act, as to rob or to do a riot, or the 
like, and one of them kill a man; in this caſe they are all Principal offendors, · Bro. 
237. Plow 98. Kelw. 161, 2. If one do command, incite, or perſwade another 
to do a Felony, and be preſent himſelf at the doing of it, he ſhall be deemed a Prin- 
cipal, Co.9.112. 3. If one be preſent, and doth move others to kill (or though he 
ircite not) yet if he come for that purpoſe, or to aid if need be; or hold a man 
while another doth kill him; or be of the confederacy or company, though he do 
nothing; in this caſe, if one offence be committed amongſt them, he that ſo doth ſhall 
be a Principal, and in equal degree in the offence, and may be arraigned as a Princi- 
pal, Stamf. I. 45, 13 H.7.10. Plow.97. 4. If one ſtand at the door of a toom, 
wherein two are fighting, and he bid one of them kill the other, and he do ſo; if the 
fact by him that doth kill him, be Mar- flaughter, the offence is the ſame in him that 
provoked him, and they are both Principals, Plow 97. 5. If one knowing there is 
poyſon in drink, perſwade another to drink it, and do tel} him, it will do him good, 
and after he is gone, the other doth take it, he is a Principal, Co. 4. 44. 

1. The Acceſſary ſhall not be arraigned, until the Principal be arraigned ; and if 
there be many Principals, he ſhall not be arraigned till all the Principals be arraigned ; 
and if he be found Acceſſary to any one of them, it is enough: But if be be charged 
as Acceſſary to one of the Principals, and the Principal be ztrainted by our-lawry, 
then the Acceſſary may be arraigned, Stamf. . 49. Plow. 98. Dyer 25. (0. 7. 2. 
2, But a man may ſue the Acceſſary till exigent, and then it muſt Gay till the Prin- 
cipal be attainted, Co.9.117. 3 E4.1.14. Dyer 1:0. So if he appear he ſhall anſwer, 
but when he hath pleaded co iſſue, it ſhall ſtay till the Principal be tried: Bur if they 
both appear, they muſt anſwer together immediately one after another, 21 H.7. 31. 
3 H.7. 12. Plow.98. 3. And if a Principal before Attainder, or after Attainder, by 
Verdict or Confeſſion, and before Judgment die, or be pardoned,or hath his Clergy, 
the Acceſlary by this is diſcharged, 17 H.4. 19. Co.4.43. 4. But after Attainder 
and Judgment given after Verdict. Confeſlion, or by Out-lawry, if the Principal get 
his Pardon or Clergy, yet the Acceſſary ſhall be arraigned, Acceſſarias ſequitur 
ſunm Principalem, & ubi non eſt Principals ibi non eſt Acceſſarius, Stamf. 1. 50. 
5. If the Attainder of the Principal be erroneous, or by Error in the Proces or Out- 
lawry, he being out of the Land, or the like, yet the Acceſſaty may be attaim ed and 
executed, till the firſt Attainder be reverſt ; and if the Out-lawry be reverſed after 
the Acceſſary is executed, or the Principal plead, and be acquitted; the Heir of the 
Acceſlary ſhall have bis Land again, which the Anceſtor did forfeit by the Attainder, 
Co. 9. 116. 6. But if the Principal be acquitted onely by reaſon of the inſuffici- 
ency of the Indictment, this doth not diſcharge the Acceſlary, (o. 4. 45. 7. If a 
man have been indicted as Acceſſary and acquitted, yet be may after be indicted, as 
Principal, Bro; 401. 
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8. If one be indicted for murder as Principal, and one for being Acceſſary before 
and another after, and the Principal is convicted of Man. (laughter, or do confeſs it. 
and hath a pardon, or his Clergy before Judgment, both the Acceſſaries are dif; 

charged, 3 H.7.1. 7 H.4 16. See Co. 3 pert Inſt.64, 

9. An Abettor or Particeys crimiazs. (i.) A partaker in the crime is in divers 
caſes: He is ſaid to be an Abettor, that without juſt cauſe doth maliciouſiy procure 
one to ſue a falſe Appeal of Felony or Murder againſt another: But be is faid to be 
an Abettor in Murder or Felony, who doth command, procure, connſel, or encourage 
another to the doing of a Murder, or other Felonie ; this is but an Acceſſary ; Bur 
it is ſaid to be in ſome other caſes. 

For the manner of proceeding againſt, and ſome other things concerning Murder. 
ers, and other Felons. See Statutes, 3 H. 3. 1. 2 H.7.1. 3 H. 7. 1. 2 Eds, 24. 
6 Ed.. 9. 33 H. 8. 23. 3 H. 7. 1. 3 Ed. 1. Offciam Cerenatoris. 33 H. 8. TI 
13 R. 2. 1. 9 H.4. 4. 3 Ed1.9. i Ed3.19. 21 H8, 11. 7 H,3.22, 11 Edi.g, 
1R.3.3. 0 H. 8 6. 5 C43. 11. 8 H.6,10, 

For the ſtare and condition of a Felon, theſe things are to be known: 

1. He is capable to receive by way of Gift or Gtant, any thing from others, be. 
fore or after Attainder, as before. 

2. He cannot give or grant away any of his Lands after the offence done, but his 
Goods he may ſell or give at any time before Attainder, and after he mult hive by 
them: But ſee for this, Diſability, Grant, Numb. 2,3. Fine, Nuwb.6,8, And in the 
next L eſtion, 

The puniſhment of every Felon, Principal and Acceſſary; for a Felony by the 
Common Law, is to hang between Heaven and Earth (as unworthy of both) to loſe 
his Blood upwards, io that he cannot be Heir to another, being a Son of the Earth, 
to loſe his Blood downwards; for his Blood is corrupted, ſo that none can be Heir tg 
him, to forfeit ali his Goods and Chattels, and all bis Lands: The which the King is 
to have for a year and a day, to the end he may eject his Family, raſe his Houſes, 
vert his Trees, and Plough up his Meadows, and after the year the Lord of whom the 
Land is held, is to have it for ever, t pxna ad paucos met us ad omnes perveniat : And 
the Wite is to loſe her Dower, and ſo it is for Felonies by Statute Law, Hut that ia 
ſome caſes, and for tome Felonies made by Statute Law, it is ſaid by che Law, chert 

ſhall be no Corruption of Blood, nor loſs of Dower. The Statutes muſt therefore be 
ſeen; and according to this, the Judgment is given upon the trial of the Felon: But 
if the Felon upon his Arraignment, and upon his trial, ſhall not anſwer at all, or ſhall 
not anſwer directly, or ſhall challenge peremptorily above twenty: Or if be plead 
not guilty to the Ind ctment, and then will not put himſelf upon the Country; in all 
theſe caſes the Judgment is, That he be preſſed to death for his Contumacy ; and this 
is called p udgment de paine fort & dure. And in this cafe, and by this means ( it 
be in the caſe of Treator,) he ſaves his Land, but doth forfeit all his Goods and 
tels notwithſtanding, Co. 4. 24. Stam. 3 33, 34. I Ed6: 12. 5, 6 Ed6.12 
—_— C. Mm 1. 12. C011. 30, 40. upon Litt l. 380, 381. 
ut in this cale, this is to be known, That the Goods ot the Felon, till his Attain- 

der, are his ou, and he may give or ſell them as he pleaſe, and neither the Sheriff not 
any other Officer, or other, can ſeiſe or diſpoſe them, nor are they till his Attainder 
to be removed out of his Houſe : But after once he is attainted by Verdict or Out- 
lawry, the Fownſhip muſt look to, and ſecure the Goods, Fitz, Ferf 3 2. Corone 347+ 
See Seiſure. 22 4. p18. 1 Ed.3.3. 1R 3.3. And bow he may ſue or be ſued in 
this Cordition, ſce Diſability : ſee more for Forfeiture, the old Statutes, Mag ( hare 
ta 22. 17 Edi2.14.16. De (atallu Felonum, 34 Ed 3. 12. 11 H.. 1. 24 Hd. 5. 
Co. 3 part. Inſt, 48. bg the 

But in ſome caſes for Felony, the offendor ſhall have (if he deſire it) the benefit of 
the Book for his life, and this is called « /ergy, which is defined to be a benefit that ſome 
offenders have in ſome caſes of Felony, confit med by divers Acts of Parliament. And is 
thus, when a man is araigned of Felony before a 1 emporal Judg,and the priſoner pray- 
eth his Clergy, viz. To have his Book ; then the Judg doth command the Ordivary 


to try, if he can read as a Clerk in ſuch a Book ard place thereof, as the Judg — 
appo 


| 
( 
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int ; and if the Ordinary ſhall certifie the Judg that he can read, then he is not to 
1GE his life, but is to be burnt in the hand oncly, which was called A/er in /e maine. Auſer in le 
But if be cn’ not read, and the Ordieary doth ſo certifie to the Judg, then he muſt Maine, What. 
be banged : And if he pray his Clergy before Judgment given, (as he may) he is | 
called à Clerk Convict, if after, he is called a Clerk Attaint. And this benefit of Clerk $ none 
Clergy was at firſt given to Clergy men onely — ſcarcity to be found to be : 
placed in Religious Houſos, and was allowable to them forall offences whatſoever, ex- 
cept Treaſon, and robbing of the Churches of their Ornaments : And then onely 
upon the #equeft of the Ordinary. But at this day it is grantable co all perſons, Lay- 
men at well ax Clergy-men, und that without any delivery of them to the Ordinary, 
which was the ancient courſe; for being found guilty; they are put to read at the Bar. 
Terms of the Law, Co. on Littl 2.11, 
For A to this Queſtion, we are to know theſe things. ; ps 
1. That à man cannot have his Clergy in caſes of High Treaſon, Petit Treaſon, — 
nor in caſes of other Felonies by Murder, Robbery, Sacrilege, burning of dwelling — 
Houſes, or Barns of Corn, Realing of Horſes, Geldings, or Mares, Rape, taking 
away of Goods from the perſon of another privily, ſtabbing any perſon within the 
Statute of 1 Fac. 8. In-cafe here a man is a Recuſant, and do not abjure according 
to 35 FH. J. In caſe of Conjuring and Witchcraft, againſt 1 Pac. 1 2. Ir caſe of 
with mankinde or'Beaſt, upon-25*H 8.6. 5 Eliz 17. In cafe of Acceſſary 
to Petit Treaſon, or Murder, 4,5 Ph. & Mag. Incaſe of Forgery upon the ſecond 
Conviction, 5 Elix. 14. In caſe of a Soldier dr Marriner offending againſt 2 E4.6.2. 
5 Eli 5. 39 Elix. 17, In caſe of a' Counterfeit. Egyptian, 1, 2 Ph. & Ma.4. 
5 Elis. 20. In caſe of taking away a Woman againſt her will, 39 £/iz. g. Incaſe of 
relieving a Jeſuit, 27 Eliz.2. Stamf. pl. Cr. 2. 433. | 
2. But incaſe of Accefſary to ſtealing df Horſes and Mares, for Man-ſlanghter 
onely, and for ordinary Theft, and in alſ other Felonies not before named, this bene- 


fir is able. 
3. This benefit is grantable but once. and therefore he that doth demand his Clergy, 
and hath it once, ſhall never have it the ſecond time, 4 H.7.13. 1 E4.6.12. See for 
this matter more, 8 E/iz.4. 14 Elis 4. 6,7: 23 Flic 2. 29 Eli. 31 Eli. 
39 Elis 9.15. 29 Fd. 3.34. 5 H. 4 J. 4 H. 7. 15. 12 H. 7,7. 4 H. 8.2. 1846 12. 
5, 6 Ed6.4. 8 Eliz.4. 18 Flic. 6. 39 Elis. g. 1 ac. 18. 25 H. 8. 3. Compt. Fur. 
80. 90. 126, Co. 11. 58, Kelw. 87. Finches Law 462. Co. 11.31. Co. 3 part Inſt. 
cap. 50. | 
krde Corruption of Blood, which is part of the puniſhment for Treaſon, and other , Se. 16. 
Felonies, is an infection of the Blood, growing to the eſtate of a man attainted, and 2 
his iſſue; ſo that as he cannot be Heir to any other above him, ſo can no other be ; : 
Heir to him that is beneath him: And therefore it is that a Remainder to his tight 
Heir can never take effect. And if the eldeſt ſon be attainted, during hisfarhers life, 
and then he over · live him, neither he nor his iſſue after him (if he die before) can in- 
herit: So neither can the yonger Brother, but it will rather Eſcheat. But if the eldeſt 
ſon in this caſe die in his Fathers life, without any iſſue; in this caſe the yonger ſon 
may inherit as Heir to the Father, and the Corruption of Blood inthe Brother will 
not hinder. By this Corruption of Blood, alſo the Nobleman and Gentleman doth 
loſe his Nobility and Gentility for ever, Crompe. 7#r.20. (6. upon Littl,z91. Bree. 
Co. 42. Dyer 48. 22 H. G. 38. | 
This puniſhment falls upon all Felonies by Common Law, but in caſes of Felony where it ſhall 
by Statute Law, the Statute doth uſually except it, and then it is prevented, it will be be, or not. 
needſul for the knowledg of this point to ſee the Statutes, by which the offence is 
made Treaſon, 25 H 8.6. 18 Eliz.6; 
Mif-prifion may be either of Treaſon or Felony ; and both theſe offences may be Miſpriſien of 
many ways. It is properly the Concealment of theſe offences, when one doth know 77<4/on, oc 
of another man that hath committed the offence, and doth not diſcloſe it to a Magi- , hat. 
Nrate : This if it be of a Treaſon, the offender doth thereby forfeit his Goods 55 
ever, and the profits of his Lands, during his life, and his Body is to be impriſoned, 
during the Kings pleaſure, But if it be of a Felony onely, the offender is to be fined 
( at 
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at the diſcretion of the Juſtices, and impriſoned till he pay it, or put in Suteties for it. 
For this ſee Crompt. ur. 20. 76. D. & St. 163. Finebes Law 23: Co, upon Lit, 
287. Dyer 296. Stamf.1. 38. Bros. 31 1. 429. 464. 1, 2 Ph. & Malo, 43 HS. 
12. Co- 3 part Inſt.6 5. | = 
Tbe ſtboot, wat. Theftboot is where the owner of the Goods ftoln, doth not onely conceal the Fe- 
Jpny, but taketh his Goods again of the Felon, or amends for the ſame, to favor and 
maintain him, or not to proſecute him: This is worſe then Concealment. See ſor it 


Co. 3 part. Inſt. 61. | 
There ate divers other offences of a lower nature, as Extortion, 


Barretry, Fornication, Quarrelling, Libelling, Spreading of falſe news, gexting money 
by — Letters, and many others which we ſhall ſay — to in their 
proper places. 4. \d \ 2 unn! 

The way to bring a man in queſtion for his life, in Treaſon or Felony, is by IndiR. 
ment or Preſentment; and for ſome Felonies, there is a third way by Appeal. For 
fleſſer offences alſo a man may be convict by Indictment or Preſentment. 

Appeal, chat. Appeal is a Plaint or Writ made by one man againſt another, of purpoſe to attaint 
him of ſome offence committed: As if one commit a Robbery, Murther, or Maim 
upon my perſon, my Wife, or my Heir, after my death, for killing me, or my ſelf in 
my life time, for robbing or maiming me, may have this Appeal within the year and 
day after the offence ; andif the party be attainted, he muſt be executed, and the King 
cannot pardon it: But if he be acquitted, the Appealor will be fined, and impriſoned, 
and the party appealed, will recover damages, For this ſee Gloc.9; 3 H.7.3. iin. 
2. 12. 28 Ed. 1. Co, 3 part toift. 57. 1 Haq, 14. Stamf 2. 6. Co. . 119. Co. 47, 
48. upon Lit. 287. Him. 470, Mer 50. . Broo. 333: 445. Crompt. Fur. 80. A. 
Chart. 14. Weſtm.1. 14. Glac. 14. Weſtys.2. 12. 1 H. 4. 14. Statute of Appeals. 

Sed. 17. Indidment is a Bill or Declaration formally made, containing an accuſation of : 

— man for ſome offence done by a Jury, to be found of purpoſe to put the offender 

206004 to anſwer to it. And to this the offender muſt plead, and thereupon ſhall be tried by 
another Jury, whether he be guilty of the thing whereof he is indicted, or not. And 

this differeth little from a Preſentement. 


Preſentment, Preſentment is defined ta be ap enquiry and finding of ſome offence that bath 
what. been done againſt the King I bis ſometimes called an Indictment. They both differ 
from ag Appeal in this, That this is always at the ſuit of the party, and the other two 


are at the ſuit of the King; But ſee fox theſe things more in my Books of ?uſtice of 
Peace, Co. upon Lirtl.126, D. & St. 135. Dyer 284. And in many other places, 

Co. 2 part Inſt. 739. (0: 4 valg Inſt. 62. a =. 
Arraignment, Artaignment is the next ſtep of proceeding againſt an offender after the Indictmemt 
nat. is found, or Preſentment made, for then he be brought to the Bar of Juſtice to 
| be tried; and this is called an Arraignment, The manner whereof ſee in Sir 7 hows 
Attzinder, Smiths, Commonwealth, f. 89. After this is the Attainder, which is the Conviction of 
What. the offender of the crime, whereof he was not before convict. And this is either be- 
fore his a ance, which is by outlawry, or after appearance; and this is by Verdict 
or Confeſſion. And thereupon Judgment of death followeth, except he can pray bis 
Clergy, and then he preventeth the Judgment, and is called a Clerk Convict. His 
Judgmeii: where he doth plead, is, That he ſhall hang by the neck till he be dead. 
But if upon his trial he ſtand mute, and will not anſwer at all, or not directly, or 
55 lic challenge above twenty peremptory; in this caſe the Judgment is, T hat he ſhall be 


of paine preſſed to death, which is called 7 udgment de paine fort & dure, Cv 4. 124. Stamf.?. 

fort & 33. Co. 3 part Inſt. 47. For the falſifying of an Attainder, ſee Co.3 part Inſt. iog. And 

due for udgment and Execution, Co. 3 part Inſt. 101. 

Jenoramus, Ignoramw is a word uſed by the Grand Enqueſt,charged with the enquiry of cauſes 

what. criminal, and wricten upon:the Bill, whereby any crime is offered to their conſidera- 
tion, when as they miſlike their evidence as defeRive and too weak to make good the 

- Preſentment ; then they uſe to write upon the back of the Bill, Ve are Ignorant, 
and then be is delivered without further anſwer ; but if they do like it, then they ſays 
A true Bill, and then cry, He ſtands indicted by it, and muſt anſwer to it, whether he be 
guilty, or nat: And if he deny it, it muſt then be tried by another Jury, and as they 
finde it, ſo it muſt ſtand. See Inditmenr. Hue 
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oh. wav ſide or elſwbere: For if the party robbed, or any of the company of him 
9 — or robbed, come to the Conſtable of the next place, and willeth 
him co raiſe Hue and Cry, and to make purſuit after the offender, and deſcribe him, 
and which way he is gone, as near as he can; the Conſtable muſt call upon the Pariſh, 
and they muſt ſeek preſently there for him: And if he be not to be found there, they 
muſt teil the Conſtable of the next Pariſh,” and there they mult ſearch likewiſe, and 
ſo in every Pariſh, until che offender be taken or purſued to the Sea ſide: And if 
Officers or others, be negligent herein, they may be puniſhed. And in ſome caſes if 
the offender be not taken, as in caſes of Rohbery, che Hundred may be charged to 
the party grieved, and he may recover his money loſt of it. And ſuch as raiſe theſe 
Hues and Cries, muſt rake care againft whom they ſend them; for if they do it, with» 
out cauſe, they may be puniſhed for it, Co, 2 part of Inſt, 173. See Arreſt, Dyer 
137. Weſtm.1-9. 2. 46. Wincheſter 4,6 23 Ed.3.18.,, 27 Elic· 13. And in 
my Firſt part of the Marrow of the Law, 205. Co. part. Inſt. 52, 


Hue and Cry, it ſignifieth the purſuit of one that hath committed Felony- by the Hue and Cry. 


Freſh-Suit is ſuch a preſent and earneſt purſuit, and following of an offender, as Sed 18. 
never ceaſeth from the time of the offence committed, ot until he be appte- Freſh Suit, 
ended. And where this is done by the party robbed, he ſhall have his, Googs again ; What. 

24 when the offender is tried, the Judgy before whom be & ted, 

Warrant to take, and have his Goods again; whereas otherwi 

this Freſh Purſuit, the King ſhall have the Goods ſtoln as fotfeit co 

Stanf 3, 10. Co.3. 52. 21 H.8.11. Wincheſter 1.6. 28 EA. . e 5 ur 

A Fugitive is, where one that is in quoſtion, doth flie and wilt not abid il Fugitive, what. 
of Law; and this is either in Deed; when be doth actuaſty dia O 
albeit he doth! not flie, yet he doth not uppeat, til he be-outlawed. In both theſ 
caſes, whether he be guilty of the Felony or not, he doth forfeic his Goodb o See 
for this; Stam 3. 21. 3 EA 3. 35. 4 N. 18. 5 H. 4. 32. 29 Cg. 3. C3 pare. 

Inſt 84. IF ; | _ TIT 
10 Reprieve a priſoner; is to take him back ſtom the proceeding, and execution of Reprieve, what. 
the Law, eſpecially for that time. „. His At idr . u 

To Abjure, is to forſwear the Realm for ever, and depart into a Fortin Land: Abjuration or 

For where one had comtnitred a Felony, anll did die to a Church, or otheripieged e, What. 


place, before he was apprehended, he might haveabjuted; and ſoavoided: ial 
of Law: Ard this may be for a time onely, and then is called\Re/egation-150 107 

The Sanctuary was a privileged place — non vefted ro ifor 
the ſafety of his life: Butthele places, is hifr,/ are non thken away; Tru. 2. 
40. 2. 10. (o ſuper Lil. 133. 22 H. g. vg, 28. Co. 3:partileft. . ö 

The Execution of the Corps, is the inflicting of the corporal. puniſum upon 
the Body of the offender, according to the ference of che Judg. Co- rr ſt. 
101. % G40) 16 IN Mur Cr. lt 42 v0 24.22 1112) 11, 20T 

Torment is the putting of a man, that is a ſuſpected Malefactor td cxbeflive paid 
on a Rack, or otherwiſe to make him confeſs himſelf or his Complices guiltineſs. 
But chis is ſeldom or never uſed amongſt us. 

This is the clearing of a man from a crime, whereof he was ſuſpected, and for 
which he hath been once queſtioned : Wherein are theſe things to be known, Firſt, 
That if a man be accuſed by Preſentment of a Jewry, he cannot be clear, otherwiſe 
ther by a Jewry. Secondly; It he be once-legatiy acequmted he ean neverefrerwards 
be queſtioned again for the ſame offence, Fitz Cor. 44. Finch. 71. Sir Tho, Smiths 
Commonwealth, f.88. 

This Court was applied to the proceedings in the Spiritual Court alſo. 

JA rden or an Appellor, is he which hath committed ſome Felony, which he 

confeſſeth, and now he accuſeth others that they were helpers with him, in doing 

the ſame or lome other Felony ; which thing, be ſaith, he will approve, and there- 

= is called an Approver, Stamf 2. 52 Fitz (orone 231. Co. 11. 30. (0.3 part. 
uſt. 5 6. 

Burning in the Hand, is the puniſhment to be inflicted upon a man that hath the 
benefit of his Clergy, and can read; for having prayed his Clergy in caſes of Man- 

D d d ſlaughtet, 


Relegation, 
What. 
Sanctuary, 
what. 


Execution of 
the Corps, 
What. 


Torment, whats 


Purgation or 
Acquital,whats 


Approver or 
Appeſhr, what. 


Arſer in le 
maine, or Burn» 
ing in the 
hand, what. 
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flaughrer; or T hefc, and ic being granted unto him, he is forthwith to be burned he. 
fore che Judg in the Brawn of his Hand, with a hot Iron, marked with the Letter 7, 
if ic be-for Theft, and AA, if it be for Man-flaughter. If a Woman take away 
Goods by Felony above Twelve pence, and under Ten ſhillings, unleſs it be in caſe of 
Burglary, or from the perſon of another, ſhe is 0 be burned in the band with a 
Roman T. Sir 7 ho, Smiths Commenntalch, f.gy. 21 Pac. 5. 

See more for all theſe things in For friturr, Enqueſt, and Wingates eAbridgmen,. 
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0 the uſtomer , Comptroller , or Receiver of Cuſtoms 


Cuſtomer or N 
Comprroller,and f © and his , Faults, and Puniſhment, See the Statutes of 
Cuſtoms. Are: fc. 22 4 H.8. 6. 28 H.6. 3. 11H6:;i6. 1Ekz.1; 
\ Bran 4 48.4.0. 33 * . LHPS0E, 1 
4 57.4. 20. 14K. 2. 10. 11 H. 4. 2. 20 27.0. 5. 3 Hf... 
Cuſtoms, what. 9 * — uſed for the Tribute or Toll, — 


| Merchants pay to the Kiog for carrying in, and out Merchan- 

« dine: Bat ove would een u Leif pald for Gait 

Impoſt, whats · l 1:::6arritd 1 and that che Impoſt is for that which is broughtin- 
the Land, 24 EA. N 10 21; 31 Eliz-15. See Subſody. Lad 

Cuſtoms, 2 what, how, and when, and the means to recover 

Fee 1 n.3. 38 Ed. g. f. 1 Hz. 11 H.. 1 22 H.8. 8. 14 H. 8.4. 33 

H. 8. 7. 2 Ed. 37. 3 H. 7. 7. 11 H. 6. 15, 1 CI: 1 H. g. 5. 14 d;. u 


H. 8. 3. 246.22. 23 H.G. 18. 


= 3.21. 34 £4.34g6 31 CA z:. ia £444 

— 34 :Cor 2 „As. 20. 

For Bert, 3 fc: 11; | A* | 4 3: 

For Rent. metal, 33-H.8: 11. 2 146. 37. 13 

| For all things, ſee Co. 2 pert: Inſt. a0. Sec Wingates Abridgment of the Itamu. 
er S, Tai and Poandage in Frenchi/e. 
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C HAP. LXI. 
Of Cnftom and Preſcription, 


= His word Cuftom is ſometimes uſed for the Tribute or Toll Se. 1. 

| chat Merchants pay to the King, for the carrying in and out 1.Cuſtom,whate 
of their Mercbandiſes: But here it is taken for a Law or 
ERire not written, which being eſtabliſhed by long uſe, and 

"the conſent of our Anceſtors hath been, and is daily 

practiſed, Co. 9. 75. Co. 1. 110. upon Litel. 38. 110. The 

word is taken in divers other ſenſes, Co. 2 part. 1»ft.58 . 

Cuftoms within this Nation are innumerable; and of The kindes 
| theſe ſome are and run all the Countrey over, and of ir. 
ſo they ate but the Common Laws, which are but the Common Cuſtoms of the 
Countrey * And ſome are particular, uſed and applied onely to ſome Countries, as 
the Cuſtom of Gavelkind to Kent; others, ſome Cities and Burroughs, as the 
Cuſtom of Narren Engliſs, and the Cuſtoms of Londen, and other placesz and 
others to Villages, Pariſhes, and Manors, Co. I. 110. of Copiboldr, 68, 69. 

- Preſcription is, where a man claimeth any thing for that, he, his Anceſtors or Pre- 2. Preſcription, 
deceſſors, or thoſe whoſe eſtate he hath, have had, or uſed any thing all che time, hat. 
whereof no minde is to the contrary : And herein, the having, uſing, and enjoying 
of the thing, according to the thing, is needful to be ſhewed, Co.4:32. 9: 56. Terms 
of the Law. And ſo it is as good as a Grant; for it is Titulws ex a & temporeſub- 

ſtamiam ab axthorizand Legis, Co. ſaper Litti. 113. 580 

For Anſwer hereunto, theſe things are to be obſerved. - 

1. ThatCuſtom, Preſcription, and Uſage, are couſin-germans, and much of one wherein Cu- 
nature ; and therefore R what is good in a Preſcription in one, is good in a fom and Pre- 
Coftom in many: And ſo on the other fide, what ever thiag {for Subſtance) many /cription agree, 
men may claimby a Cuſtom, one man may claim and have by a Preſcription;. For 774 wherein 
Preſcription is} where one man, time our of minde, hath right ro have, and bath tad Pr ue, 
ſomething of another: But Cuſtom is, where divers have time out of minde; à Right : 
to have, and have had ſomething of another. Field e 403 a8 

2, Uſage is by continuance of time, the efficient cauſe of Cuſtom and Prefeription Uſage: 
both; for chere are two Eſſential parts of Cuftom, | gs 11 

Firft, Time out of minde. ER % Cg od Bun: 

Secondly, Uſage, viz. # peiceable Uſage without interruption, and to both long 
continuance is neceſſary. dunn 

Wa eee eee 

Firſt, Tharis and n be d to be in ma m; and ſo u tidy be 
claimed by Copibolders or the Inhabitants of a place 1 in one — b 
That he and his Anceſtors, cc. And if all but one be dead) in the caſe of Cuſtom 
the Cuſtorns gone. 1 12 „Dancer „ 182 
k — [Thar — —— Land, a wicfun a Country, City,” 

arun, Manor, or Net 00d, th with iz: Burthidibperſonal; . 
always wich the — 0 1811 | cy 2” ait N * 
I birdly, That needs hot by common Intendment, a lawful Commencement y but 
i apphedre-ehingr.inſenſibtr; as the Cuſtom of G Di kind anf Burrows Zuid. Bur 
this muſt have a reaſonable larendment by ſome Grant, Alt o Agreement. 

4. Prefotitnion extend to Bee-fimple for Venant : for lifeypears, or intaik, cannot 
— in what — But Cuſtom doth extend to all Intereſts and Bſtates whar. 

cover, A HB. Cr. Brooig 53. Cu. / He 114. Ca e Lit. 
Iz. Sohne ey agree in'thid, That botiv of — ede re Were 
and Time, and the Poſſeſſion muſt be long, continual, and peaceable. They mult be 

both precuetyptoved bythem chat claim = a and they maft be both of them al- 
* D dd 2 leaged 


— 


Cuſtum and Preſcription. CRar.Gy 


Sep. 2. 


3. Whar Cu- 


ſtoms ſhall be 
ſaid to be 


goed, aud al- 


lowable, or 
nor. 


Common. 
Motlus deci- 
ment. 
Surrender. 


Herriot. 


Way. 


Rent. 


Infant. 


iFoman Covert. 


Common. 


Fiſhing at Sea. 


Officers. 


Houſ boot. 


Reli . 
Pound breach. 
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leaged as they can be proved: But a Preſcription is of more force; for that as to 
Commons, Ways, Rents, Franchiſes, and the like, will give a man as good Title, as 
a Grant will do, Plow.322. Co. ſuper Litil. 1 14. 

For Anſwer to this Queſtion, theſe things are to be known, 

1. That a Cuſtom may be good for Subſtance, and bad for the manner of claim. 
ing of it. 

- That the Cuſtoms that are good and allowable, muſt have theſe Incident : 
Firſt, They muſt be claimed, alleaged, and — — to ſome certain ſpecial Country, 
City, or place, as, withinone County, 'a Hundred, Manor ,Patiſh, City, Burrough, 
Hamlet, C. For a Cuſtom alleaged or claimed, to be all Eg/and over, is not good. 
Secondly, They muſt be of long continuance, time out of minde, for a hundred years 
at leaſt: And therefore an Allegation or a Claim of any thing for any other time, is 
not good. Thirdly, They muſt be reaſonable — Common Right, vir, Ir 
muſt have ſome appearance of conſideration, and law inning in it ; but in this 
the Law is not exact, for it is ſufficient in caſe of Cuſtom, that it be ex certa canſa 
rationabili uſitata though it cannot be well conceived how it began. But Cuſtom 
that are againſt Reaſon, are uſurpations, and not to be admitted. Foutthly, They! 
muſt be certain. Fifthly, They muſt be alleaged in the: Affirmative, and not in the 
Negative. Ius x 8 to gat | 

"The Cuftoms that may be claimed, and good in one place, cannot be claimed, 
or good in another place, as Burrough · Engliſh cannot be claimed in Upland Tomm, 
that are not Cities nor Burroughs: And yet ſuch Upland Towns may alleage a Cu- 
ſtom to have a way to their Churches, to make By-laws, or the like. | 

4. And being ſuch, they have the force of Laws, and may take away the force of 
ether Laws that oppoſe them. For the Rule is in this, Cop/wetwdo pro Lege quandeque, 
ſervater in partibus ubi ſutrit more utentium approbata, & wicem Legs obtinet;lengevi 
enim tempor is & conſuetudinis non eſt vilis amt horit as. Longs poſſeſſio ſicus jus, parit 
jus poſſidends, & vollit actionem veri demrins. C o. ſuper Littl. 1 10. 113. 6.60. Dyer 

5. The Law doth allow for good Cuſtems, theſe Cuſtoms that do follow, via: 

Thal the Inhabitants of a Pariſh ſhall have Common in ſuch a Waſte of the Lords, 

That the inhabitants of a Pariſh ſhall pay no Tiche, but ſomething in lieu thereof, 
That i the Lenanes of ſuch a Manor will alien his Lands, he muſt do it in the 
LordsCoutt by: Surrender. 'Þ T0; I” | 

That the Lord ſhall have the beſt Beaſt of his Tenant upon his death or Surrender, 
or elſe:thar:the Lord ſhall enter and ſei his Tenants d 4403 

That if any Tenant of ſuch a Manor do alien his Land by Deed or Will, that it 
muſt be preſented at the next Court of the Manor, or elſe that it be void. 
— Inhabitant of Dale ſnall haye a way to Church, Market, Cc. over ſuch 
a ground. | 

That if the Freeboldery do not pay their Rent, they ſhall loſe their Land. 

That an Infant of ſixteen years old may Alien, or Deviſe his Land ; that an Infant 


- 
— 


at amy other age of diſcretion, under one and twenty years, may Alien or Deviſe his) 


Land, fo be name a certain age. : ct | | IJ ''2 bt, 
| That a Woman Covert and her Husband, may after examination of the Wife, by 
the Steward in the Lotds Court make Surtender and diſpoſe of her Land; and that this 
ſhall binde asa Fine at Common Law: 1 126 ets 1 „ 09 94 
That one man may Ear and Sowe Land, and then that other men ſhall feed upon 

it; and have the Paſtufe of it. baz nf eme yd Tv 
hat Fiſhers on the Seq; and great Rivers; may go oyer any mans ground to fiſh. 

That Pariſhi ſhallchuſe their own Conſtables yearly. Th 
That all the Tenantyof; a Manor, full have and take ſufficient Houſ-boot in the 
Lords, Woods. . 2. 9011! 1 (i 108 2:54 ea (2 
That-every Tenant of a Manor ſhall pay two ſhillings for a Relief w hen it happens. 
N * if amy of the Lords Tenantꝭ break the Pound, he ſhall pay three pounds to 
rne Lord. 390 f Eg | nod p bo bat 8 
That a Jury may be amerced by another Jury, in a. Leet for Concealment. 


That 
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Thar if a ſtrangers Sheep do eat up of the Paſture of che Tenants by day, ſuch Foldage. 
Tenants may Fold the ſame Sheep by night upon his Land. 
That none of the Inhabitants of ſuch a Village ſhall put in their Beaſts into ſuch Common. 
2 place, after the Corn is cut and carried, till Michael mas. | 
That the Tenants of the Manor ſhall chuſe their Bedle to be Collector of the Officer. 
rds Rents. 
* if one be in quiet poſſeſſion forty weeks, he ſhall not be outed, but by the 
Kings Writ. 
That if « Tenant die that hath divers Houſes, which he holdeth of the Lord, that Herrios. 
then the Lord ſhall have the beſt Beaſt for an Herriot, and the Parſon the next beft 
Beaft for a'Mortuary. ; 
That the Heir of the deceaſed ſhall have Heirlooms, and that is the beſt of the Hcirlooms. 
Anceſtors goods, of every kinde ſome. - X 
That if any one finde any Royal fiſh, that he muſt bring him to ſuch a place, or R Fiſs. 
elſe be preſented and amerced. | 
That he chat makes an Affray or Bloodſhed, within ſuch a place,ſhall loſe 20. . Aff. 
That ſuch as Ear Land, may turn the Plough upon the Head-Land of another. 
That a Woman ſhall be barred of her Dower, if ſhe receive part of the money Ye or 
which was had for the Land fold. _ * Dower. 
That the owner of the ground ſhall have a Land- Bird out of an Eyrie of Cignets. 
That a Woman ſhall have all or half her Hdsbands Land for her life, or Widows 
eſlate far her Dowre. 59 ; 
That the Lord of a Manor may amerce his Tenants, for doing Treſpaſs to him in ,7reſpss. 
his Leet ar Court- Baron. 4 | 
Thax if an Eſtray come into a and any of the Reſiants therein eſloyn Eſoyning an 
him, that the Lord may diſtrain him till he have brought it again, ſeems good. E. 
That men of ſuch a place; may not Deviſe their Land longer then for liſe; but it Sed. 3. 
ſeems the Statutes have altered this. f . Deviſe of Land. 
That the Parſon of the Pariſh ſhall always keep a Bore and a Bull for the Pariſh, Parſon of 4 
and evesyPariſhioner that bath loſs by his. Nonfeſant, may have an Action ofthe Caſe, ©. 
That a Copiholder for life, under a hundred pound, may name his Succeſſorto the Copibolder. 
Ibat every one that doth Land Goods to go by Sea, or carry Goods, and lay on 7ol.: 
ſuch a to be carried by Ses. | 
a 8 goeth over ſuch a ground ſhall pay a certain ſym of money Wharfage. 
or Toll, 
That all that hold Land. of the Lord of the Manor that hath a Grift Mill, ſhall Gringe at 4 
grinde at that Mill, and the Lord muft grinds it. | Mil. 
; Thar the Lord of a Manorimay grant Copihold eftates in Fee, tail, or for life, and copipyty 1ans 


in Poſſeſſion or Reverſion. | or. 
Idat the Copibolders may have Common in the Lords, or in anothers Soil. To grant Eſtates. 
That the Inhabitants of Die ſhall have Common in a great Waſte. — 
That ſuch A Country or Kundred ſhall pay no Tithe. Tithe, 


Theſe and ſuch like Cuſtoms as theſe; are good, Co.9. 58; 6.60; 4.55; 5. 84. 
upon Zit#l,139; 140. 1104112. | Hubbard:Rep.113. 129, 122, 229. 301. 313. 370, 

March. Rep. J. 3. 15.16. 28, 14. 83. 91. Geldib. Rep. f. 102, 103. 
6. All cheſe and ſuch like. Cuſtoms that ate good for the Subſtance and Matter, 
may be yet bad or the manner if they be ucertain, or mixed with any other Cuſtom 
that is unreaſonable, and ſd entite, that they cannot be ſundred, may be bad for this, 

7. ihe Cuſtoms of Londa the [ſe f Mun, of Halifax, of Kent, as Gavelkind, Burrow- Eng. 
and of Towns, as Burrow-Enpliſh, and the reſt, — good, Habb. Rey. f. 15 8. liſh. 
Zrownl. Rep. f,284-217. $446.11; 3 H... March. Rep. f. 5 4, 55. * 

8. Tboſe Cuſtome that are unreaſonable, and againſt Common Right, are void 
and diſallowwed, as are theſe following. 1 
Ibat Fiſhers ſhall dig and fix ſtakes in other mens ground to tie their Nets. Tofiſh. 

Thatif one break the Pound, he ſhall forfeit three pound to the Lord, though he Pcund breach. 

be a firanger, __ 
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lionen Covert That a Won Woman Covert may deviſe her Land by Will. 
That one Guild or Fraternity ſhould make another. 


Fraternity, 

leni. '- That the Lord of ſuch a Manor ſhall have the beſt Beaſt of a ſtranger ranger, Levant and 
Couchant on his Tenants ground at his Tenancs death, if the Tenants bave elloyved 
his beſt Beaſt. 

S:1 Mood. That the Lords Tenant may fell as much Wood as he will in the Lords 
Woods. 

Diftreſs. That a man may diſtrain anothers Cattle, Damage feſant in his ground, and keep 


them till the other give him what be will have. 
Make Leaſes. 'Fhae the Lords Bailffs or Steward may make Leaſes of Freeholds. | 
That the Inhabitants of a Village ſhall have Common in anochers ground, Li- 

ent commramie & reſidentiæ, in the Houſes, 

To make Leaſes, = all Leaſes, Deviſes, or Eftates, made by him. that bath the rer nme for 

above fix years, are void. 

To Amerce. So that if a Verdict in a Leet by a Petit-Jury be found le, by ” Grand-Jury tas 
that the Petit-Jury ſhall be amereed. 

To beat one. That one may beat another, that doth come upon his ground, or burn Athen 
Houſe wherein his Goods are. 

To retain Rent. That the Leſſee ſhall retain his Rent, if the Leſſor will not repair the Houſes; | 

To be free from Thar if mer be ſworn to the Conſtable, they ſhall be aaa from coming to 


the Leet. any Leet. 2 
Common. That no Cammoner ſhall pu in his Beaſts — the Common, ll the Lord patin 


tis firſt. -- 
To take am 4 That the * Bailiff may take the Beaſts from the Kings Odfters difireinad or 
Difireſs. the. Kings — —— ren. and then is the patryagree, be 
* have chem ag 1 274 
To put Beaffc in That ey Tegen char deth diftraie-any.Beaft Danage been. tal 2 
the Lords Beaſts in the Lords * or elſe be amerced. - 
Punk Tube if en Bltray be untuty/he may be feed. a 
To rake the beſt That theLord & Hot dev the beſt Beaſt of his Tonart, except it be TY 


Beaſt. riot. f 
To take Tithe, That all the Cattle of the Pariſh ſhall be caſt rogether, and the Parſon ſhall have 


the Tenth of the whole; © 9 4.9 
Copibsld Manor, That a Copiholder for life ſhall ſell all his Trees on his Corel ſcems not good ; 
and yet by this a Cuſſ om in a Manor, fome ſay is good, bat not good by aPreſeri- 


ion. 


1 That a man that dieth is one Pariſh, and is carried to be buried in another Pariſh, 
' ſhall pay a certain ſum to the Church-warddns of the Pavill» where he dies. 

Tube. That one Pariſh ſhall not pay Tithe, or any things ine of i it : Bur tha Cuſtom 
claimed for a Country, may be good. 

All theſe and ſuch he Cuſtoms as theie art void Coiupon Lite. 10. 175 . 
84. Dyer 199. 358. 21 Hg. 20. £0.46) Aab. Regeg>1. 

So that if any Tenant of the Mano — de Davghter, withour leave of 
the Lord, he ſhall pay a Fine to him, {a upon 

To cut Graſst® 8. Tris a good Cuſtom tacalleage, — or the . ey cut 
_ b. Graſs in the Soil of another, to ſcua che Church. Afar oh. Rep f. 166 
7\ be diſcharged . Thar che Inhabirgnes: of ſuch a placeg het they have i Ok whats cad and 
of Repai of a uſe to Bury at the Mothe Church, and h been uſed>vs repai — —— 

"march, of the Church, atid fas chirto be diſchacꝑed of elit ropa vſ the x een 
or that they repair the Chappel of Eaſe, and therefore are  Gilchargeb df the repair” 
of che Chiadeh, are good Cuſtoms, A Non. 

10. Coſtom, alia woe — Vrade — Town,without leave 
of the Lord or. his $wlift ;- Or to haven Fair in his Toα for ten aud none in 
the next Toi during that time. That — Bread to ſvll An the Lords 
Bake-houſe. That all Ships laden and unladen in fuellen Huver, ſnalt be unladen 
in ſuch a place. ec Com. ha ve 8 — oo. 1251 2 H. 4. 


Cemmon. 


bs 21 


924. 0 | 2 
| 11. That 


Cnar61, (nftom and Preſcription, 


= 


11. That the Steward of a Manor may make By-laws or Ordinances, for the well- To make By- 
ordering of the Common, and aſſeſs a penalty on the Breakers thereof, and diſtrain laws. 


for is, is a good Cuſtom, Aarob. Rep.f. 28, So a Cuſtom to make By-laws in, or 
our of a Court, by a Jury, or without a Jury by a Neighborhoods common conſent 
may be good, Bur ſee for chisafterwards. 

12. Cuſtom, That none ſhall put in his Beaſts in the Common, till the Lord pur in 
his: That note ſhall carry by Land but in his Coach, or by Water but in his Boat, theſe 
are not good; and yet a Cuſtom, Thar the Lord ſhall buy firſt in a Marker or Fair, 
it ſeems is good: But a Cuſtom is good in many places, here a Preſcription will not 
be good, e Cato ee cee a good: 507 « kant 
not : uch a Cuſtom amon „is : a Tenant that is 
7 eſcribe to have Wind- falls, and all the Trees withered in the top 
and if Aken lde them id Cole, to have ſo much in money ; this is not in 
2 Preſcription in one perſon : But being alleaged as a Cuſtom, and to be burne in 
the houſe, is good as Appendant, Brows!/. 2 Rep. 198. 

Out of all which may be collected, That no Cuſtom can be good that hath not 
theſe Properties init, 

1. It muſt be ſomewhat reaſonable and congruous, for Reaſon is ſaid to be the Fa- 
cher, and Congruence the Mother of it. 

2. There muſt be uſage in the caſe, the thing claimed muſt be oft done before, for 
Cuſtom is faid to be Conſtituio ex diverfic attionibus ſape iteratic ; hence it is, that 

is ſaid to be the Nurſe of Cuſtom. 

3. This Uſage muſt be time out of memory, for otherwiſe the other two will not 
ſerve, Brownl, 2 part. f. 198. | 

For Anſwer to this Queſtion, theſe things are to be known. 

1. That a Preſcription may be good 
manner of it: T 

And for this, cheſe things are to be known. 


the matter of it, and yet void for the — ; 


tions ſhall be 
allowed to be 


Firſt, A Tenant in Fee-ſimple may pteſcribe in his own name, bur a Tenant for good, oc nor, 


life, years, by Blegit, or the like Tenant, cannot preſetibein his own name, but muſt 
in the name of him in Reverſion, Co. 6. 60. 

| Secondly,. If a Copiholdet preſcribe for any Rent, or profit to be taken out of the 

Land of another, and ut out of the Manor, he cannot do it in his own name, but 

mult do it ia the Lords name, and he cannot preſcribe againſt the Lord: But he may 

alleage a Cuſtom within the Manor, for himſelf, againſt the Lord, Dyer 70. Ce. 


432, f 

Thirdly, If one that is Lord of a Manor preſcribe in his own name, and the name 
of his Tenants at will, it ſeems it is not good, Bros. Preſcription 3. 

| Fourthly, If one preſcribe for himſelf, and all thoſe who bad his Tenure before 
him, this is not good, Brew. Preſcriprion 13. | 

Fifchly, I one preſeride that all the occupiers of a ground are to be charged with 
the fencing of it; this is not good, for it is doo generai : Bur he muſt ſay, Al thoſe 
wheſe he bath, and be bur bren uſed, &+c. Aud yet ſachs Preſeription, That all 
thoſe that are occupiers for payment of money have been diſcharged of Tuches, . 
. ofiee for iſhelo oritacttnce preſeride oe profic 

n f an o ife, it ſeems cunnot for 

thereunto appurtenant in him, and his rs, Dyer 10. 40. 

Seventhiy, One cannot y proſcribe in the Negative, To pey un Tull, but 
he mult ſay, They bene in Med to buy and ſell, withoxt payment of Tell, Bros, Pre- 


ſcription x7, 44. 22 | 
Eightly, When the Preſcription is for ſuch a as may . —— 
r it may be in him that doth ide, and thoſe whoſe eſtate he 
But if the Preſcription be for ſuch things, as cannot be granted without a Fine 
or e Decf, as 4 Villa in Groſs, Hundred Rent, or the like, there it muſt be in 
ery one ay Anceſtors ,, whoſe Heit he is, Bren. Incident 39. 19 H. 6. 34. 
a 2.7.84 | | 


Niathly , One cannot (as it ſeems) preſcribe for eight loads of Wood to _ 


_ Cuſtoms and Preſcription, ENT 


Far the Lord 
of a Manor. 


_ A. tt. 


asd taken as appettaining to a Meſſuage: But one may preſcribe for E ſtobers to he to be 


im ed uponrepair of the Meſſuage, or to be ſpent in it, Brown! Rep. i 0 
— * Commoner (as it ſeems). may preſcribe bus, That be hath Lbogg 
tem venumdi. the ( oneys in the Common, Cc. and thisis good, M. ꝙ faci l. R. 
Eleventhly, That rhe Lord of the Manor, for the time being, hath been 
uſed ko habe che beſt Beaſt, ac. Dyer 199 1007 106) , 
-Tweifthly, If ir be fora way, through a private onkel, he muſt: y, Dil, 4 
gno! ad quim of per quem 39. H. 6. 6.28 H.6. 9. 20 Aſſc18. 
Thirteencbly, If one preſeribe to be diſcharged of Tithes in kinde, for payment 
of abet xperiy an Acre of the Landy or for payment of not above one peny an 
Acre of Lad; theſe Pteſcriptions an for i incertainty, Allen: caſe, Mt A. fac 
4 0. B. By the Court: 
2. Theſe Preſcriptions that follow, are icſtances 150 examples of goo and bad, 
and they dre particular, as they follow, viz. 
For the Lord of a Manor, To amerce his Tenants in his Leet or Gourt- -Baron, if 
they da rommit Treſpaſs againſt him, in the opinion of ſome'; or to diſtrain for 
Amercements and Fines in a Leet or Court- Baron; or to have a free Warrenin 
of lh /Eenants grounds : or to have to his Manor, or twenty ſhil. 
lings Fine of all that do make an affray or bloodſhed within his Manor or to have 
a Fine upwh the Alienation of his Tenant; or to have a certain fam of money of all 
the. Reſtianti within his Manor, pro certo-Lete; or ſo;andthar he hath been uſed to 
diſtrain for it; or that all his Tenants muſt bake: at his Bakechouſe,' or grind at hs 
Mal, and not elſu here or: to have the folding of all the Sheep in the Village, with- 
in and without his Seigniory, and that none may Fold but him; or to have u Hartiot 
after the death of — of: his Tenants of his Manor for. life, or years; theſe may be 
good Cuſtous But the Lord of a Manor may not preſtribe to have © Harriot of 


: — one that doth h de within the Manor, for a ſtranger — there; this is not 


2841 So to have three pound of any man-ftranger or other that ſhall ce a Pound 


5 breach But 4 have it of his Tenants onely, may be good. So to hade every mam 


heat e char come withit the Manor, is not good. 80 to delwer the Bou ſts that ave 


Era Parſon 
of a Pariſh 


For the Lord | 
Chief Juſtice. 


For a Sheriff. 


For Fiſh-rs. 


For any Man. 


diſtrained and take Bond; theſe and ſuch like are not good Preſcriptions,: — 
Per n HA 456.132. Broo. Incidents 3 91. Coi h. 7. of Hip do. 
Hel 2 $45] Breve:-Buaſp riptoon'l Bur 9 Hb. 44. 1 H. 6. D. & ($175 5. Ong 10 
A . — ol, che Paril doko preſcribe: to a certain ſum of modey! for every one 
Buricd- in che 4 Parſun of Pariſn may preſcribe for Tithes out of 
his Pariſh, bas been he cannot preſcribe for Tithes within his Pariſh, for that is due by the 
ory: Lap withouk relation. New N E fog 1 85. Seu ek 
0 atnes „ nent. 103 34 
Abe Giver Juſtices:tnay. adde to diſpoſe whe Otfiew/incident to their oe 
for the life of the Officer placed by them and good. 22 E. 18. 
1 Ib Sheriff cannaut preferibe — — Leet tele 10 
fon his go duxill or remird, nor a ſum oi moni for botdiag of his Leet in ſuch o_ | 
i fiery —— obdrptheir New uponeh nds 6djoynilg tothe 
Raverof/Þl.9- 8, WIN 275 uo 3 22! one 
Any Man may preſcribe for a Court, a Way, an Office, Kene, or Camibs moaty, 


Comme Aſtovere, a Waiff atrEffelys! a Nd von edt Minde, or 
Land to an Office, Wreck, Feedlure Trordp Marker, — gut one catint 
preſcriby to alone: or ta the Goods of Feſom Outlawel perſons — Fugitiues As 
Jowr G. add,, en C bnuſahe Uf HI. And yer one may prelchabe Tat 


placita in his 2 — and that ſhall be good, Plow. 322. G.. 109. Sπτ 11188. 
1 HAαννjẽLefH 40. B. r a4. Co: upon\Lirek2887 'Brownl: Rep. rr. 121. 
Aa. Gone 298: 249. 219 Ah. io ι March. Rep, hh So 10 
ons may precenbe in ali uch like caſes at: türe. To bave Toll of every Ba- _ 
ſhall p ach a River 21: H{7 16:86 that he onetyibath the paſſ⸗ 

to catry from ſuch a place ia ſucha plzee,zand:nove- others, Dy 119 ro 
Adjudg B. R. So that another muſt ſcoure the Ditches, and make the Maus 240 


cet bee him pod mt; : Broo.-Prefeription 16. . 1 2 0 „vid a 7¹ 
0 


1 
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„80 that if a mans Beaſts may eſcape in the next ground, and be there Damage- 
ſeſant, and hot chey may not be taken Damage · feſant, if the ſtranger do make freſh 

afrerthem, Bro.Preſcrip.35. 50 10 have a Rent our of anothers Land, 
aud 40 diſtrain for it, is 3 god Preſcription; 19 H.6.34. 13 E4.4.16, So to have 
a Leet or Court-Baron, aod to diftrain for Fines, Pains, and Amerciaments there, 
Bro. 34. So to ſtop or turn water, to Yepair his Mill or Banks, Bro. Preſcrip. 44. 
So to fold the Sheep at night, that do feed in his ground by day, 5 H. 7, 9. Thar 
the chief Pledg within the Leet ſhall pay him Ten ſhillings for all che Pledges, and 
that be ſhall have Contribution againſt the reft of the Pledges, 9 H. 6. 44, So that 
he is Keeper of fuch a Wood; and that every one that hath Common there, is to pay 
him Twelve penee a year; and he that bath a Gate,a Hen yearly,to look to it, 11 H. 6. 
10. Pra Are. g. So to have 2 Penny of every one that doth go through his ground, 


1H 7 s.. 2 Le 1 * 
* Bur to have a ſum of money for going upon the High- way, is not good, unleſs 
. —— a Bridg there. So to have a Fair or Market, nd ſet up a Booth in an- 


ober Land, Bro. Preſcrip. $7, 58. So to haye a ſum of money for Common, and 
to diſtcain for it being belund, Bro. Preſ. 1. So to have two Buſhels of Corn for 
ſuffering a Water · courſe to come to ſuch a Mill, Dyer.322,. So to dig in a mans 
ſeveral ground next the Sea, to make Bulwarks againſtthe Enemies, Dyer 60. So to 
pay a ſmall ſum of money in lieu of Tythes; or to be diſcharged of Tythes for a ſmall 
Tyihe in lieu of payment of part, as the Tenth Fleece of Wooll in fatisfaRion of the 
Locks of Wooll, 30, 37 E/iz. Co. B. 7eſſops Caſe. So to pay a Buck and Doe for 
all the Tythes of a Park, or the Left-ſhoulder of every Deer, Aich 4 Cor. J. R. 


Modus deci- 


man di, 


So to have an Iſle, or Seats in a Church, for —_— it. New Book of Entries. 


3+ Theſe Preſcriptions that follow, are particular sand Examples alſo of 

both kinds, but moſt of them bad. As, To be quit of Tythes in Dale, when every one 
there beſides him doth pay Tythes. For a Lay-man cannot preſcribe in Now deci- 
mando j but he may ibe in Node decimandi. Allo a Spiritual perſon, or 
his Farmer, may preſcribe in Nos decimand. So to preſcribe to be diſcharged 
of Tythes in one place, hecauſe he doth pay Tythe in another; or for dne thing, 
becauſe he doth pay Tythe of another: As of Lambs, becauſe he payeth Tythe 
Wooll; or of Cattel, becauſe he payeth Two pence for every Cow; theſe are not 

05.2. 44. Fleetwood Cale, 7 Pac. Co. B. M. 5 Fac: B. R. So to preſcribe to 
ve ſuch a Common in anothers Soil, as to exclude che Owner of the Soil all the 
year long. this is not good So for Eſtovers, or Fiſhing. And yet one may preſcribe 
for Solam Veſturam, and exclude the Owner for part of the year. So to preſer be to 
Common withont number, and not to ſay of Beaſts levant and couchant, or appur- 
tenant to ſuch a thing , or to have Common appendant to Meadow or Paſture, or 
the like, it ſeems. not good, Co. upon Lit. 122. See more in Common. Mar. Rep. 8. 
Brownl. Rep. 2. 4. 101. Cy. Co. 4. 37. F: 
- 1 $0. Preſcription to have a corporate or compounded thing to belong to a cor- 
Porate thing. or an interporate to an incorporate, are not good, Co. 4.37 Plow.168, 
6 Hg.. Or one thing beleng to another that by Law is nat appendant, as Waſtes 
non Lices, n Common to n Fair, or the ſike. Or for a thing not preſcribable, or 
1 AU Law. as tos have Silva cadua, or the like: Or that is malvw in ſe, as to 

ranks or che like : Or mum probibitum, as to male a Pound-breach, or to lay 
-Biocks,urthe; Mig -: way. Or to have one thing as belonging to another time out of 

d, when the thing re- which it doth belong is within the time of memory, as a 

ma Qifce newly rect. All theſe Preſcriptions are naught, Co. 4.37. 9 H.6.44. 
AA $9; Ce, ſuper chit; 115. Bro. Preſcrip. 2. Doc. & Stu. 24. Co 11. 89: 
Mer been e nt Ln 75:09 4 H 
5 So a Freſegiption or Cuſtom, that an Infant may alien when he can meaſure a Yard 
.of Cloth, is vid for incertainty. So if one preſcribe to ſell the Beaſts he doth diſtrain 
Damage-feſant, or to keep them till the Owner of the Cattel pay him Three pounds, 
or co keep them until the Qwner make fim amends; or that he ſhall make himſelf 
amepds, or the like: Theſe are not good Cuſtoms or Preſcriptions, Dyer 276: 


8 644. 18. Co. ſuper Lit. 140, 21 H. 7. 1 to preſcribe to do a thing one may = 
1 ee 7 
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Sell. 8. 
For Ththe. 


tration hed 


Deed, Gun 


s, How a Cu- 
ſtom or Pre- 
ſcriprion ſhall 
be caken. 


6. Where and 
how a Cuſtom 
or Preſcripti- 
on may be de- 
ſtroyed and 
gone, or not. 
Cuſtom, 


Preſcription, 


* 


by Law, as diſtrain for Rent, Service, or the like, is void, Plow. 34. So if one do 
preſcribe againſt that which another hath by Preſcription; as to ſtop his Light ot 
Way, or diſturb his Leet, or the like; this is not good, Co. 9.56. Bro: Preſeripi\qr; 
So to be diſcharged from ſervice to a Leet, becauſe he is Conſtable ; from paying 
Tythe of one Land, becauſe he doth ſow, ſever, and pay the Tythe of other Land, 
and the like, are not good Preſcriptions. 
And out of all theſe things may be collected, Hd Ge 
1. That no Preſcription can be good, that hath not theſe properties in it, 1. That 
it be reaſonable for the thing to be had or taken; and inthe creation, that it may be 
conceived how at the firſt it did begin; 2. That it be certain. 3. That it be lawful 
to be done, which is claimed. mw 
2. That which in many will be good or bad in a Cuſtom, that regularly in one 
will be good or bad in a Preſcription, For Cuſtoms and Preſcriptions boch, 
are for the moſt part taken and expounded ſtrictly, and muſt be ſtrictly purſued? 
And therefore if a Cuſtom be, that an Infant may make a Feoffment ; he may not * 
by this Cuſtom make a Leaſe and Releaſe, or declare his Will upon the Feoffment. 
And yet the Cuſtoms of Londen, and Gavelknd, are expounded favorably, Dye 
262.196. 11 H. 4. 29. 21 Ed. 4. 24. | 
For Anſwer to this Queſtion, theſe things are to be known. 
1. Where the Cuſtom doth run with che Seigniory, as that the Tenant ſhall pay 
a Fine, Hetiot, or the like to the Lord, or be his Collector of his Rents,or the like ; 
there Unity of poſſeſſion in the Lord will extinguiſh it. But if the Cuftoty run 
with the Tenants in the Land, as the Cuſtoms of Gavelkind, and the like, thereit is 
otherwiſe, 14 H. 4. 3. | 
2. Fora Cuſtom of Common, how it may be extin& or ſuſpended by Unity of 
poſſeſſion or otherwiſe, See Brownl. Rep. 1 par. 181. 174. 120.47. 2 per, 204, 
210. 297. | 
3. How Copihold-Cuſtoms may be gone, See Co. of Copihold 77,78, 79. and 
my Book of Copibeld, fol. 148, 149. And ſee here Suſpenſion and Extinguiſmhent, 
4. And a Preſcription may be determine divers ways alſo, As, 1. by a Gram; 
as if I have a Rent, Common, or the like profit out of anothers ground, and I tue i 
Grant from him of it; this will determine ic, 21 H.7.5. 2. By Unity of Poſſeſſion; 
as if I have Common out of anothers ground, and after I purchaſe the ground it 
the Common is gone. See Extingui/oment: 3. By alteration of the ſtate of things: 
As if I preſcribe to Eſtovers to ſpend in the Hall of my houſe, and after I convert 
this Halt into a Kitchin or Malc-houſe, it ſeems the Preſcription is gone. And yet 
if one have Eſtovers belonging to his houſe, and he alter any of the Rooms or Cham. 
bers, the Eſtovers doth continue till. And if one have a Water.courſe by Preſcri- 
ption to his Mill or Conduits, or Windows to his Houſe ; and the Tucking-Mill a 
turned to a Griſt- Mill, or the Houſe be fallen or turned into a Barn; yet che pre- 
ſcription doth continue, Co, 4. 87, So if a Corporation/that have a good Pre- 
ſcription, change the name of their Corporation, yet the Preſcription cor 
tinue, Dyer 270 Mich. 2 Pac. Agreed per Curiam. And if a man have been 
uſed to pay a Shoulder of a Buck for all manner of Tythes of his Park, and'after 
it is diſparked and ſown to Corn, the Preſcription is gone, and Tyches uiuſt be paid 
in kind. But if ſome of the Park only be ſown, and the reft remain a Park ſtill, its 
otherwiſe. Shipdams Park; 37 Elic. AM. Brown. 1 pay. 31. 4, By alteration of the 
payment. If there be an antient Preſcription of payment, and of lattet time the 
ment hath varied from the uſage, this will not hurt. C. upon Lu. 14 by 
Henden at G lauceſter- Aſſiſes, 17 Car. 5. By interruptidu in che paſſage ; 4b iff 
have an antient Way to my houſe by Preſcription, and for twenty years together 
it —— or I have had another Way ſet out for me which 1 have uſed, 
yet my Preſcription is not gone. So if one have a Modus Decimand; by Preſcription, 
and he hath of late for divers years paid Tythe in kind ; this doth not determine the 
Preſcription. But otherwiſe it is when there is an Interruption of the Right, as in 
caſe of Extinguiſhment by Unity, Co. upon Lit. 1 14. Ses more in Tie-, Frav- 
chiſes, Rents, Copibold. Brownl. Rep. 1 par. 31, 32, 35. 2 par. 35. * 


By-laws 


— - 


Suri (nftowand Preſcription. 393 
_ [By-laws ate Orders made by the cominen conſent of a Town, Pariſh, ot Cerpo- Sed. 6. 
mation, for the gui of the phce, and of them that make them, to tie them further Bln, what. 
then the publike Law doth bind. Of this ſort ure rhe Ordigantees of the City of 
London, and of other Incorporation. Co. 6.63. 5-63. Kusch aß. | 

For the Anſwer tif this,, and the opening of che Learning, theſe things ate to be bat By- la: 
el.. 7 . - are good, or 
. Thac the Inhabnames of a: Village or Town, without any Cuftorn or Preſcri- not; and who 
ption, may amongſt themſelves by common agreement, and out of, and without any — 1 
Court, mate any By-laws or Ordinances for the publike good, as the Repair of the — 9 
the High · ways, Andges, Church, or the like. And in this ca the greater part, withc 
out Cuſtom, ſhall bind the tæſt. But ii it be for their om private profit, as for the 
well ordering of their Commons, or the like; there without a Cuſtom they cannot 
make By-laws. And if it be in ſuch a caſe, the greater part cannot bind the leſſer 
part, without a ſpecial Cuſtom for it. Co. 5. 63. Hob. Rep. pl 266. 44 Ed. 3. 19. 
Dyer 322: 21H, 7. 20. 49. 11 H. 7. 13. 21 Ed. 4. 54. 8 Ed. 2. tit. Afiſe, 

13. 4 5 
8 4 Corporations by Preſcription or Patent, may without queſtion make Ordi. 
nances or Conſtitutions for publike good, without any Cuſtom or Preſeription. 
But if it be for any thing. that concerns themſelves only, ſame ſay they mait have 
Cuſtom or Preſcription for it + Others ay, by the very jacorporating it is included 
and incident, as to ſue and be ſued, ſo to make By-laws for the better goverument 
of it ſelf. And this I take to be the Law. Heb. Rep. f.182. Co. 5. 63. Debt. G 
Sts. 74. | u s ms Þ 

fa Lord of a Leet or Court. Baron claim a power to make By-laws in, ot 
betonging to his Court, he muft claim it by Preſcription, auc prove thetuſate by the 
making of thofe By-laws, and che puriſnment of offendery for che b them. 
Brownl. Rep. 8 par. 1 80. Golde. Rep. f.79. : IT EILY 
* 4. In theſe caſes where they have power; they may make an Order for a Rate to 
raiſe money to Repair, or the like: And they may appoint 4 common Officer to 
receive it, and give him power to diſtrain for it; who after demand may do it. Or 
they may make an Order, That fuch a man as is bound to tepair. ſhall do it; or upon 
any man to do fuch * and put a penalty on his head if he do it not, and appoint 
an Officer to levy it; all this without any ſpecial Cuſtom for it. And it is beff 
to give the Penalty for not repairing of High- ways, to the Lord; and for not repairing 
af Churches, to the Churchwardens, 44 Ed. 3. 19. 11 H. 7. 14. 

5. So by the very Commor- Law, the Churchwardens with conſent of the major 
part of a Pariſh, may tax the Inhabitants and all others that have Land in the Pariſh, 
rowards the Repair of the Church ; and they may make a By-law for the levying 
of it; and all this without any Cuſtom alleaged for it. Co. 5. C06. 11 H.7. 14. 
21 H. 7. 20. | 

6. Theſe Taxes and By-laws will not charge ftrangers, and thoſe that dwell out 
of the Town, Village, or Precin& of the Leet, that hath not Land there; except it 
de in Londen, and ſome ſpecial places and cafes for publike good. One Pariſh there- 
fore cannot by a By-law bind another Pariſh, Co, 5. 63. Brownl. 2 par. 180, 
22 H. 7. 40. 44 Ed. 3. 18. 

7. By-laws made for a Pariſh, muſt be ſuctlas are for the common good of the 
Pariſh; or elſe they will not bind any body within, or without the Pariſh. And 
therefore ſuch as are made for the good of the Lord of the Manor only, as that no 
man ſhall carry Hay on his Land; or for the good of one of the Pariſh only, as 
that no man ſhall break the Hedg of 7. S. or the like; it ſeems theſe are not good, 
Goldsb.79. pl.13, 

8. By-laws alſo that are againſt Common reaſon, or the Publike good, or the 
Fundamental Laws, are not good, or binding to any perſons within or without the 
place, be it in a Corporation or elſwhere. And therefore a By-Law with a Penalty 
of Impriſonment, is adjudged void, (v. 5. 64 The Town of Newbury made a By- 
law, That none ſhould exerciſe any Trade there, that had not been Apprentice there 
for ſeven years, and lived five years within the Town; was adjudged void, Hil. 
Eee 2 14 Pa. 
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Debet and So- Wa 


let, what. 


Detainer and 
Retainer. 


Departure out of 
the Realm. 


14 Jac. B. R. The City of Landon made a By-law, That none there of ſuch a Trade 
ſhould take to his A tice the fon of an Alien ; and that the Qbligations and 
Covenants for the binding of him ſhould be void. This will not make the Aſſurances 
void. Trin 33 Eliz. 49, Degrel verſ. P. Caſe. 

9. No By-law made by any Corporation againſt the Kings Prerogative, or the 
common profic of the people, is to be allowed or put in uſe, till it be allowed by the 
Lord Chancellor, Lord Treaſurer, or Chief Juſtices of either Benches, or three of 
them. Stat.9 H. 7. 7. Co. 11.5 3. Co.63,64. ä 

10. When it is ſo allowed by them, if it be unreaſonable, or againſt Law, it may 
be afterwards diſallowed by the Judges, Co. 1 1. 54. See more, Stat. 33 H. 8. 27. 
28 H. 8. 5. 19 H. 7.7. See Orainance. Brownl, 2 par. 284. 


„„ > gy 


of Debet and Solet, Detainer or Retainer, and 
| Departure aut of the Realm. 


Eber and Solet are certain formal words uſed in Writs, which are not 
to he omitted in them, that are uſed. according to the diverſity of 
the caſe. As if one ſue to recover any Right whereof his Anceftor 
was diſſeiſed bythe Tenant or his Anceſtor, then Debet is uſed 7 
ig the Writ: But if he ſue for any thing that is now firſt of ; 
* denied, then he uſeth both theſe words. And ſo it is of Deb 
and Detinet. Regiſt. 140. | 
Dctainer or Retainer, is the keeping of a thing in the nature of a Pledg , till he 
ſatisfie a Duty, So an Inn-keeper may keep his Gueſts Horſe, till he be paid for his 
own and his Horſes meat: A Tailor the Garment made, till he be paid for the 
making ofit : A Sheerman or Dyer the Cloth, till he be paid for ſheering or dying, 
as a Pledg only, Co. C. 147. See Action of the Caſe, and Detinue, in my Firſt Part 
of the Marrow of the Law ; and in Victuallert. Brownl. 2 part. 

It is faid by ſome, That if one depart out of the Realm without Licence, he doth 
forfeit his goods But we find no ſuch Law at this day, nor any Reſtraint herein, but 
that men may go and come as they pleaſe, if there be no ſpecial Prohibition by the 
Lord Protector. But ſuch a Law there was, That none might go out of the Realm 
without the Kings leave, and ſome punifhed in the Star Chamber for going with- 
out leave; which is repealed. But ic is ſaid, if a Subject be out of the Land, and com- 
manded home by the King, and he refuſe, that he may ſeiſe his goods. See for this, 
Stat. 5 R. 2. cap. 2. 7 K. 2. c. 14. 13 K. 2. c. 20. 21 Fac. 18. Cromp. Pur. 31.84. 109. 
Dyer 375. | 
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CHAP; LXIII. 
Of a Deed. 


Deed is a Writing or Inſtrument written in paper or parch- A Deed, what. 
ment, ſealed and delivered; to prove and teſtifie the Agree- 
merit of the Parties whoſe Deed it is, to the things contained 

in the Deed, Terms of the Law. Co. ſuper Lit.35. 

All Deeds are either Indented, or Poll, The Deed indented The kinds. 
(which is that which is called an Indenture) is, when the paper — 
or parchment is cut and indented. And it is defined to be a 1 
Writing containing a Conveyance, Bargain, Contract, Covenant 

"IL or matter of Agreement between two or more, and is indented 
in the top or ſide, anſwerable to another that likewiſe doth comprehend the ſelf-ſame 
matter: And this is ſo called, becauſe it is fo indented ; for albeit it be called an 
Indenture; and begin in theſe words, Hac Indentura, & c. yet if it be not actual 
indented, it is no Indenture: And of the other fide; if it be not ſo called, or theſe 
words be omitted, yet if it be indented, it is an Indenture. And this was antiently 
called Charta cyrographata vel communis, becauſe each party had his part. Terms of 
the Law. Co. ſuper Lit.229,143. 38 H. 6. 23. 

The Deed-Poll is that which is plain without any indenting, when the parchment 
or paper is polled or cut even: And this was antiently called Charta de una parte: 
And — is ſingle, and but one; which the Feoffee, Grantee, or Leſſee for the moſt 

rhath. ” Tr 

Phe Deed indented is alſo ſometimes Bipartite, i. of two parts, when there are two 

ies, and two parts of the Deed. And then commonly the Feoffor, Grantor, 
or Leſſor hath the one part, and the Feoffee, Grantee, or Leſſee hath che other parc. 
And ſometimes it is Tripartite, i. when there are three parties and three parts; and 
then commonly each party hath a part of the Indenture. And ſometimes it is Qua- 
dripartite, &c. And according to the parts, they do ſeal interchangeably one to an- 
other. 

And amongſt theſe paxts, the part ſealed by the Feoffor, Grantor, or Leſſor, is 
faid to be the Principal or Original; and the reſt are called but Acceſſary, Counter- 
parts or Copies ; and yet all of them in Law do make up but one entire Deed. Lit, Counterparts 

eft.371,272. 
4 Theſe Deeds alſo are ſometimes in the Firſt perſon, as, Know ye 1b I A. B &c. 
And albeit it be an Indenture ſo made, yet it is good enough. And ſometimes they 
are made in the Third perſon; as, This Indenture witneſſeth that A. B. hath granted, 
Cc. The Deed-Poll is uſually made in the Firſt perſon ; but if ic be made in the 
Third perſon, it is good enough, Bro. Oblig. 51. (6. ſuper Lit, 3 5,36. Weſt. Symb. 
lib. i. par. 1. ſeft 46. | 

There are divers other diſtinctions of Deeds: For ſome are publike that do Sec. 1. 
concern Countries, ſome of the Prince; and ſome are private between particular 
perſons, and thoſe private perſons or Subjects: And theſe only are intended here. 
And of theſe ſome are abſolute, and ſome conditional; ſome are inrolled, and ſome 
not inrolled ; ſome concern the Realty, and ſome the Perſonalty; and ſome are 
mixt. And ſome of theſe alſo contain matter of Grant or Gift ; amongſt which 5 
Feoſſments, Gifts, Bargains and Sale, Grants and Leaſes are the chief. And ſome 
of them contain matter of Diſcharge, as Releaſes, Acquittances, and Defeaſances, 
and ſuch like: And ſome of them contain other matter, as Confirmations, and 

ſuch like. Or as others diſtinguiſh ; ſome of them are conſututive and making, and 
ſome are remiſſory or liberatory. 
And 
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Note. 


— and other affairs. If therefore any of theſe be do 


3. The pat ts 
of a Deed. 


4+ The nature 
of a Deed in- 
dented, and 4 
Deed-poll ; 

with the dif- 
ference that is 
berween them. 


And the firſt ſort are ſome of them creating, (i.) ſuch whereby any Eftate 
Property or Obligation not having eſſence before, is newly raiſed and created ; 
as the firſt Grant of a Rent, Common, Way, &c. Eſtate tail, for life, years, &c 
And ſome of them are conveying, (i.) ſuch by which Eſtates, Properties, and the 
like, being already created, are conveyed to others; as Feoffments, Bargains and 
Sales, Grants over, or Aſſignments, Surrenders, and the like. Thoſe that are of the 
laſt ſort, are ſuch as do deſcribe and teſtifie ſome precedent ContraRt for a duty or 
fact to be paid, performed or done, releaſed or diſcharged : Of which ſort are all 
Acquittances, Releaſes, and other ſuch like matters of Diſcharge. 

But here by the way two things are to be obſerved. PT 

1. That there may be, and are divers other kind of Deeds\befi 
are named before: For every Agreement put in writing ſealed 
cometh a Deed; and Attornments, .Exchaages, Surrenders, Purtiti 
rities, Commiſlipns, Licences, Revocations, and the like, are yfus 

and granted by Deed; And there are divers other Ipſtgn 


ond,” Ach 6 
Deed is for the moſt part ſubjeR to the Rules of Deeds herein laid down; - Scan, 
Sym. 1 part. OS 


. Alber that Feoffments, Gifts, Bargains, Leaſes, Attornments, - Exchanges, * 


Surrenders, and ſuch like things, may in divers caſes be as well made and done with. 
out, as with a Deed : Yet if a man will make bis Claim to any thing given or granted 
by ſuch Feoffmene, Gift, &c, by Deed, the Deed muſt be ſuch a Deed as is a good and 
perfect Deed by the Rules herein after laid down. | | 
Is every Deed or Writing there ate two parts conſiderable: 1. The externgl or 
material part, i. the parchment or paper, wax and writing. 2. The internal or in- 
tellectual part, . the ſenſe, force, virtue end operation of the words and; maner 


therein contained. And in the writing, contexe or matter contained in divers Deeds, - 


33 Feoffments, Grants, Leaſes, ayd the like, there are certain formal or ondetiy parts 
which make up the whole; of which the Law doth take ſpecial notice, Ca um 
Lis. 6. 229. 2, 3- As, 

1. The Premiſles; the office whereof is rightly to ſet down the name of the Feaffor, 
Grantor, Leſſor, &c. Feoffee, Grantee, Leſſec, &c. and to comprehend the certam of 
the thing granted or leaſed. And herein in ſome Deeds there is alſo a Recital of 
ſome things; and in ſome Deeds an Exception of ſome part of the thing granted 
before by the Deed. 

2. The Habendum; the office whereof is to name again the Feoffee, Leſſee, &c. 
and to ſet forth what Eſtate he ſhall have, and for what time he ſhall hold the thing 
given or granted, 

3. There is ſet down and expreſſed upon what terms and conditions the Eſtate 
of the thing granted ſhall be held. And therefore there is ſometimes contained theres 
ina Teuendum, to ſet forth by what Tenure the Grantee ſhall bold the Land granted, 
2. A Reſervation or Reddendwy, to ſer forth by what Rent he ſhall hold the Land, 
3. A Condition. 4. A Warranty. 5. Covenants. 6. The Concluſion after this 
manner, 1» cujus rei teſtimonium, &c. Whetein is ſet forth the Date of the Deed, 
cantoining the day, moneth and year, and the ſtile of the King, or year of our 
Lord. And all theſe are ſometimes contained under the Premifſes, and the 
Habendum. 

All the parts of a Deed indented, in Judgment of Law do make up but one Deed ; 
and every part is of as great force as all the parts together; and they are eſteemed 
the mutual Deeds of either party, and either party may be bound by either part 
of the ſame, . Plow. 134. 38 H. 6. 24, 25. Lit. ſet. 370. 9 H. 6. 35 
35 H.6, 34. 

And the words of the Indenture are the words of either party. And albeit they be 
ſpoken as the words of the one party only, yet they are not his words alone, but may 
be applied to the other party, if they do more properly belong to him: For, every 
word that is doubtful, ſhall be applied and expounded to be ſpoken by him to whom 


they will beſt agree according to the intent of the parties; and they ſhall not be takes 
more 
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more ſtrongly againſt one, or beneficially for the other, as the words of a Deed- 
Poll ſhall. iP 1 

If therefore A. by Indenture enfeoff B. ——— and then doth enter for 
the Condition broken; in this caſe it hath held, that A. in his pleading may 
ſhew forth the Deed that be himſelf ſealed, and that this is ſufficient. 11 H-7. 22. 
per Brian. And therefore alſo it is thought, that an Indentute made in the Fir per- 
ſon, is ay Law as an Indenture made in the Third petſon, when both parties 
have to this put to their Seals. For if in an Indenture made in the Third perſon, or 
in the Firſt perſon, mention be made that the Grantor only hath put to his Seal, and 
not the Grantee; then is the Indenture only the Deed of the Grantor : But when 
mention is made that the Grantee alſo hath put his Seal to the Indenture, it ſhall 
be ſaid to be the Deed of them both. Lit. ſe. 373. . 

And although both parts of the Indenture are but as one part; yet the Deed of 
the Grantor is as the Principal, and the other is but a-Counterpart, And there- 
fore if the Leſſor only ſeal, and not the Leſſee, yet it is as good as if both had ſealed: 
And if there be any difference between the Parts, the Counterparts ſhal{ be made to 
agree with the Principal, and it ſhall be deemed the miſpriſion of the Clerk. Finches 
Law, 109. 9 7 ö 

This Deed is the ſtrongeſt kind of Deed of the two; for this worketh an — Efftoppel. 

3. doth bar and conclude either party to fay or except any thing againſt any thing 
contained in it, For if a Leaſe be by Indenture; both parties are concluded to ſay 
that the Leſſor had nothing in the Land at the time of the Leaſe made: So that if 
the Leſſor hap to have,the Land after by purchaſe or deſcent, the Leſſee may enter 
upon him by way of concluſion and the Leſſee by Eſtoppel ſhall be forced to pay 
his Rent. But it is otherwiſe of a Deed-PoH j' for this is commonly but of one Part, 
which is ſcaled by the Feoffor, Eeſſor, &c. only. And this ſhall be expounded to be 
the ſole Deed of the Feoffor, Leſſor, &c. and the word therein contained ſhall be 
ſaid to be his words, and ſhall bind him only, and be expounded altogether in ad- 
vantage of the Feoffee, Leſſee; &c. and againſt the Feoffor; Leſſor, &c. and this doth 
not work any Eſtoppeſ againfteither party, lam. 434. 411. But if a Deed be in- 
dented or poll, and there be therein retiprocal Covenants between them from one 
to another; albeit there be but one Part, yet if each of them ſeal it and deliver it the 
one to the other, this is good for both parties; and each of them that can pet the 
Deed into his hand to ſhew or plead, may take advantage thereof againſt the other: 
And in this caſe the Deed. is uſually kept by one indifferent between them both; 
Trin. 38 Elis Co. B. per Cariam. Co. ſuper Bit. 143. ; 

Note here firſt of all, that ſome Deeds are void from the beginning, and do never 5$*#. 2. 
rake effect : and amongſt ebeſe ſome are adſolurely void, and void againſt all perſons, 5, When and 
and ſome are void only to ſome purpoſes and*apainft ſome perſons. Some alſo that 1,411 be faid wo 
are not void from the beginning, are notwithſtanding voidable ; and that ſometimes be good and 
by the party himſelf that made them, or any others; and ſometimes by others, and ſufficient; and 
not by himſelf. And ſome Deeds are good in their firſt creation, und well made at en 4d 
the firſt, but become void by ſome matter ex poſt fete. Arid this may be either by v0 20% but 
an Extrajudicial act, as Raſure, or the like 3 r by # Judicial act, 5. when by the able «> initio. 
— — a Court a Deed is damned, and made void, which is called Vicate of a 

e 22 wo #14 00 | rf +: 115 ; 
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4+ Sealing, 5. That the Deed ſo written be ſealed by the party, or ſome other by 

his appointment, for a further teſtimony of his conſent thereunto. See infra, | 
F. Delivery, 5. That the Deed fo written and ſealed be delivered Wee o 
le laft 


ſome other by his appointment, as his Deed, Perk. ſet. 137, &c.. And 
things being matters of fact, are to be tryed by Jurors. And then a Deed doth begin 
to take fee, when it is firſt delivered. And therefore if a Bond be made by 5. f. 
and dated whiles be is an Inſant, but delivered when he becomes of full age, it is good, 

Brownl. I, » 30, © I, 11 e. 8 
6. Thar de ground, foundation, end and purpoſe of making the Deed, be good 
and not againſt the Law. Otherwiſe in moſt of theſe caſes the Deed is void ab initio, 
Alſo in ſome caſes to perfect the Contract, and make the Conveyance of the thing 
intended to be paſſed thereby good, ſome other ceremonies or complements ate re- 
* us Inrollment, Livery of Seiſia, Attornment; otherwiſe the Deed in part at 
aſt becometh frui — — For a Deed may be void, either for that the 
Writing is not in parchment or paper; or being ſo, is not legally and formally drawn; 
ot being ſo, there doth want a perſon able to give or make, or capable to have or 
take, or a thing to be contracted for: Or if ſo,for that it is not duly ſealed and delivers 
ed; or if ſo,for that it is not truly read at the time of the ſealing and delivery; or if ſo, 
for that it is made void by ſome ſpecial Law. as being made upon an Uſurious com tad, 
A Dureſs, or the like. Or it may at leaſt in part loſe his force afterwards by negle& 
of. Inrolment, Livery of Seiſin, or Atiornment, in caſes where theſe things are re, 
1. In reſpect Every Deed well made muſt be written, i. The Agreement muſt be all written 
of the writing before the ſcaling and delivery of it: Hor ifa man, ſeal and deliver an empty yiece of 
of ir. ape parchment, albeit he do, thegewithall give commandment that an-Obl 
— matter ſhall be written in it, and this be done accordingly, yet this is 
no good Need, Perk-ſei45 18, C ſoper Lit. 12. i» ai 
2. This Writing:myſt be in paper or parchment: For if an Agreement be written 
on a piece oĩ Wood, Linsen, the Bark of a tree, a Stone, ox the like, aud this be ſealed 
and deliysred; this is no good Deed, Co. ſuper Lit. 229. F. N. B. 122. Lit. 27 Hg, 
But it may be written in any language, or in any hand. And there fore it is held, 
a Deed written in French ↄr Katine, and in Text, Court, or Roman band, is as 
25 Deed written in Engliſh, and in a Secretary hand, Co. a. 3. And albeit the wit 
de beſides the lines or the lines he written crooked, yet this will not hurt the 

Perk, ſact. 123. And if there be any alteration, raſure, or intetlining made in ad 
part of the Deed before the delivery gf it, this will not hurt the Deed, Perk ſect. 13) 
Co. ſuper Lit. 225. But in fuch caſes it is policie to make a Memorandum of it upon 
the back of the Deed, and to give the Wiuneſles notice of it; for otherwiſe if ic be 
in apy; place material, a8 in the name of the Grantor, Grantee, in the limiting d 
the Eſtate, or the like, and eſpeiallylif it be in a Decd-poll, the Deed is greath 


bar 31 pic e enen bn een | | 
3. . - 3: The matter writzeo-pwſt.belegal and orderly ſor manner and matter, i. There 
muſt de words ſufficiensty ſet ſgrth che. Agreement, and bind the parties; for a Deel 
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on, or an Obligation be in the third perſon, theſe are goo 
ithſtandir Statute of 38 E. 3. c4p.4- which is meant only of 

tigm made beyond t n. MA . ; Deed indented run fob 
lon, it 15 a8 good 4s; if it exe in per ſon . Neither is it neceſſary 

Pot or Latine whereby it is made, be true or congruous; for falſe and incongr# 
ous Laving or HRagliſh ſeldam or never hurteth a Drei: For the Rules are, Falſe 


irthographia nom vitiatichyrten ; Falſa grammatica new. vitiat conceſſionem 
is it neceſſary that every, Deed have all che parti of a Deed before ſer down, as Pre- 


5, Hahenaiaw, chen Fot a Beed may: be. good without Habendvw,; Wartant, 
| tion, or Covenant. And a Deed is good, albeit theſe words in the cloſe 


1 LIL _ 


CHap.63: Deed, . "gal 
nel cc. be omitted; and albeit there be no mention made in the ſame © 

— 2 ſealed and delivered, ſo as in truth it be duly ſealed and delivered, 

and it can be proved. Alſo a Deed is good, albeit it mention no time or place of date Date. 

or making. or have a falſe date, . be dated at one time, and delivered at another 

and albeit it have an impoſſible date, as the 30. of February, or the like: For anti- 

ently until the time of E. 2. and E. 3. the Deeds had no date, becuuſe the Law was 

then held to be, That if a Deed were dated before the time of memory, it was not 


Theiecond thing required. in every well made Deed is, That the perſon making it 2. Is —— 


muſt be Grantor, Gtantee, and a Age be granted; and in every Obligation an 
t 


Feiffments infra Numb. 12. See the Titles. . 

A Leaſe was made, and the Leſſee was not made or named in the Premiſſes of the 
Deed, but in the Habendum only; yet it was judged to be good by the two Chief 
Juſtices, Car. Rep. f-85. There muſt be a convenient Certainty in all theſe things, 
the Perſons and Things 3 otherwiſe the Deed will be void. See Grant. y 

The third thing required in every well made Deed, is, That if the party that is to 3. In reſpe& 
| ſealitbea blind or an illiterate map, and defire to hear it read, that it be ſo: For if of the reading 
ſuch a man be to ſeal a Deed, and he deſire to hear it, or to hear the contents of it A 
read or declared to him firſt, and it be not done, and he afrerwards ſeal and deliver it, 
this is no good Deed. So if upon or without any ſuch requeſt made by him that is 
to ſeal and deliver it, the party himſelf to whom ic is made, or a ſtranger ſhall read 
the Deed, or declare the contents thereof falſly and otherwiſe then in truth it is, the 
Deed will be void, at leaſt for ſo much as is ſo miſread or miſdeclared. But if the 
party bimſelf that is to ſeal and deliver it, before the ſealing and delivery thereof 
cauſe another that is a ſtranger covinouſly to read it, or to declare the contents there · 
of falſly to him, and otherwiſe then it is., of purpoſe to make the Deed void ; this 
will not hurt the Deed, S0 if the party that is to ſeal the Decd can read himſelf, and 
doth not, or being an illiterate or a blind man doth not require to hear the Deed 
read, or the contents thereof declared; in theſe caſes albeit the Deed be contrary to 
his mind, yet it is good and unavoidable. Co. 2.9. 3. 11.27. 14 H.$. 26. 

The fourth thing required in every well made Deed is, That it be ſealed. But this 4. Ia reſpe& 
ſcaling of Deeds in times paſt was not uſed. For the Saxon uſed only to ſubſcribe of the ſealing 
their Names, and to add the fign of the Croſs, and to ſer down a great number of .. 
Wi:neſles. And afterwards the Normans brouglit in wich them the Sealing of Deeds 
but by degrees: For firſt the Kings and a few ofche Nobility uſed it, and to ſeal with 
their Seals of Arms; afterwards all the Nobility uſed it, and then the Gentlemen; 
and about the time of E. 3. all men began to uſe Sealing of Deeds, which hath been 
continued ever fince, ſo that now it is of neceſſity; inſomuch that if a Deed be never 
ſo well written before, and delivered afterwards, yet if ic be not ſealed between the 
writing and delivery, it is not a good Deed. But if a Sronger ſeal it by the allowance 
or commandment precedent, or 7 ſubſequent of him that is to ſeal it before 
the delivery of it, it is as well as if the party to the Deed did ſeal it himſelf. Terme 
of the Law, Fait. Co. ſuper Lit. 225. Co 2. 4, 5. Perk. ſecł. 129. Perk, (+8, 130. 


131. 134. 
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And therefore if another man ſeale a deed of mine, and] take it up after it is fegted 
and deliver it as my derd; this is faid to be 2 — — to, and alle wintt ot 
the ſealing, and ſo 5 And if the party ſeade the deed wich any Seale be. 
ſides his ow, or wich & tick or any ſuch line thing which doch make a print, it is 
good. And although it be = Corporstiuu that doth make the , yet they 
may ſeale with any other ſeale befides theit common Seale and the deed never the 
worſe. Aud if there be 20. to ſeule ose deed , and they ſeale ail upon ont porte of 
wan and wich one Scale, es iſ they make diftinA and ſeveraſt prints ; this ia very 

In reſpect of 2 & the deed is good engug. Perk. Self. 130. 13 T. 732. Pet. S134 
livery of e ＋ 
= A5 I it, And for this ĩt muſt be known, that dek very is either actualli . by doing ſome» 
ſhall be ſ#id a thing and nothing, or elſe Verball, i, by ſaymg ſomething and aoehing 
good deltrery or it may be y both. And either of theſe may make a good delivery and d pre 
or” +4 ef deed; Bur by ohe or beth of theſe ir muſt de made; for otherwiſe albeir ig be never 
| che peta cher? fo well fe and written, yet is the deed of no force. And "though the -perty 10 
' . doth make it: whom it is made take it to-bimſelf ,- or hap to get it into bh bands, yet will it do 
bim no good nor him th at made it any hurt untill it be defivered. And 2 dred 
be delivered by the party himſelſe chat doch makg it, or by any other by bis appoing, 
mem or authority precedent or aſſent or nt ſubſequeat, for o rariks. 
bitis mandato e quipar atur. Ratification is equivalent to a commend, And 
when it is defitered by arfveber that bath g good amberity and deth purſaeit, it is 
«good « deed as if it were delivered by the party himſelfe : but if he doe not purſte 
hi authority then it is otherwiſe. And therefore if « deed ot the contents thereof 
be read or declared to a man that is to ſeale hin»; and he (being berate) dork 
deliver lata to a „and did him ex#mince him, and if ir-be fo as i wes read to 
bam ehen to deliver him as his deed, otherwiſe to redeltver him to him ageine that 
made it: iu ilis eaſe ifthe deed bein truth, otherwiſe then it was revd, and yet 
notwithſtanding he to whom it wos delivered doth deliver him:co him, to whom it 
is made, Mis delivery ſhall not availe, neither is the deed by this delivety become « 
3 Cora. 4. 3. Per Sei. 73 7.9 H.. 35. Perk Sect. 137. 9 H.6.37.C611.28, 
3..39-47 E:3:3- | 
a la teſpect of And foals deed may be deſivered to the party bimſelfto-whom it is made or to 
him to whom . 1 
as other by ſufficieat authority from him: or it may be delivered to any ftranger 
for and in the bebalſe, and to the uſe of him to whom it is made without auebority. 
But if it be delivered to a ſtranger without any ſuch declaration, intention or intima- 
tion unleſſe it be in caſe where it is delivered as an Eſcrow , it ſeems this is not a 
ſufficienc delivery: And yer if an Obligation be made to the uſe of a third perſon 
la ceſpe& of expraſſed by the deed, and che obligor deliver it to him to whoſe uſe it is made; this 
the time. is aid to be a good delivery. And albeir'ir be delivered before or after the day of 
4 In reſpect of the date of it, yet it is good enough: but if it be delivered before it be ſea led it is 
— nothing worth. And where it is delivered before the date, yet in the pleading of it 
| — ie muſt not be ſo ſet forth, Dyer. 167. Perz. Sect. 139.8 H. 26. Co ſuper Tit.; G. 3. 26. 
5. 119.10. His. 25. 13 H. 4. 8: Nye. 12. (v. 2. 4. Plow. 492. 
404. 4. If I have ſesled my deed, and after I deliver it to him to whom it is made, or to 
ſiome other by his appointment and ſuy nothing, this is a good delivery. So if I take 
the deed in my hand and uſe theſe or che like words; Here take him, or this will 
ſerve, or 1 deliver this as ty deed, or I deliver him yon; theſe are deliveries. So 
if I make a deed of land to anorber, and being upon the land I deliver the deed to 
bim in the name of Seifinofithe land; this is we delivery. So if the deed be ſcaled 
and lying in a window, ot on a Table, and I ufe t 
take it as my deed; this is a good delivery and doth perfect the deed, for as a deed 
may be delivered by words without deeds, fo may it alſo be delivered by deeds without 
words, But if a man ſeale and acknowledge before a Ma jot or other Officer appoin- 
ted for that purpoſe a — —— for a Statute or a recogniſance this acknow. 
ment before ſuch g Officerſhafl not amount to a delivery of the deed ſo as to 
Make ita good obligation it happen not to be 2 good Statute or Recoghiſance.Co: 
9.137. Dyer. 192.167. Co. ſuper Lit.36.49-35. Aſ.pl.6. Adjudged Trin, 3 
: e 


require in every well made deed is. That there be 8 delivery of 


heſe or the like words, there be in, 
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The delivery of a deed as an Eſcrowis faid to be where one doth make and 
ſeale a deedand deliver it unto a ſtranger untill certaine condition be performed, 
and then to be delivered to him to whom the deed is made to take effect as his 


deed. {* - | — 
- And ſo u man may deliver a deed,and ſuch a delivery _— in this caſe two 
cautions muſt be heeded: 1. That ehe form of words uſed in the delivery of a deed 
in this manner de apt and proper. 2. That the deed be delivered to one that is a 
ſtranger to it, and not to the party bimſelfe to whom it is made. The words there- 
foce that are uſed in the delivery muſt be after this manner. I deliver this to you as 
an Eſcrot to deliver to the party as my deed; upon condition that he doe deliver 
you 20l. for me, or upon condition that he deliver up the old bond he hath of mine 
for the ſame mony, or as the caſe is. Or elſe it muſt be thus. I deliver this as an 
Eſcrow to you to keep untilſ ſuch a day &c. upon condition that if before this day 
heto-whomthbe Eſcrow is made ſhall pay to me 10l. or give to me a horſe, or infe- 
offe me of the Manor of Dale, (or perform any other condition) that then you 
ſball deliver this Eſcrow to him as my deed. 19. H. B. Kelw.$8.14 H.8.22.14 H. 
6. 42. Perk Jeſt. 141. 140, 42. 158. 143.144. Fitz. Feeffments & Fait 4. 13,15. Co. 
1377. ſuper Lit. 48.36. | 
For if when I ſha}l deliver the deed to the ſtranger, I ſhall uſe theſe or the like 
words. I deliver this to yon as my deed, and that you ſhall deliver it to the party 
upon certain conditions: Or, I deliver this to you as my deed to deliver to him to 
whom it is made when he comes to London, in theſe caſes the deed doth take effect 
1 and the party is not bound to perform any of the conditions. So it muſt 
delivered to a ſtranger, for if I ſeale my deed and deliver it to the party himſelfe 
to whom it is made as an Eſcrow upon certaine conditions &c. in this caſe let the 
form of words be what it will, the delivery is abſolute, and the deed ſhall take effet 
as his deed preſently and the party is not bound to perform the conditions; for, Intra- 
ditionibus Chartarnm non quod diftum ſed quod factum eſt inſpicitur, (i) the Law looks 
upon what is done. But in thefirſt caſes before where the deed is delivered to a ſtran- 
and apt words are uſed in the delivery thereof it is of no more force until the con. 
itions be performed then if I had made it and layd it by me and not delivered it at 
all, and therefore in that caſe albeit the party get it into his bands before the. condi- 
tions be performed, yet he can make no uſe of it at all, neither will it do him any good. 
But when the conditions are performed, and the deed is delivered over, then che 
deed ſhall rake as much effect as if it were delivered immediatly to the party to 
whom it is made, and no act of God or man can hinder or prevent this effect then 
if the party that doth make it be not at the time of making thereof diſabled to make 


it. 

He therefore that is truſted with the keeping and delivery of ſuch a writing ought 
not to deliver it before the conditions be performed, and when the conditions be per- 
formed he ought not to keep it but to deliver it to the party. For it may be made 
a queſtion whether the deed be perfect before he bath delivered it over to the party 
according to the authority given him. Howbeir it ſeems the delivery is good, for it 
is ſaid in this caſe that if either of the parties to the deed dye before the conditions 
be performed, and the conditions be after performed, that the deed is good, ſor there 
was traditis inchoata, delivery begun in the life time of the parties, & poſte« conſum- 
mata exiſtens, finiſhed by the performance of the conditions, it takerh his effect by the 
firſt delivery without any new or ſecond delivery, and the ſecond delivery is but the 
execution & conſummation of the firſt delivery. And therefore if anInfant,or woman 
covert deliver a deed as an Eſcrow to a ſtranger, and before the conditions are per. 
formed the Infanc is become of full age, or the woman is become ſole, yet the deed 
in theſe caſes is not become good. And yet if a diſſeiſee make a deed purporting a 
leaſe for years, and deliver it co a ſtranger out of the land as an Eſcrow, and bid him 
enter into the land; and deliver it as his deed, and he do ſo, this is a good deed, and a 
good leaſe, fo that ro ſome purpoſes it hath relation to the time of the firſt delivery, 
and to ſome pu poſes not. Brownl. Rep. 1.part.5 3.See A,, Fitz. Faits & Feoffe- 


ment13 Idem. (v. 3.3 5. Co. 5 84.3.3 6. Co. 3. 35,3 6. 
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As an Eſcrow 
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Double Deli- Incaſe where a deed is meerly void and doth rake no effect by his firkt delivery - 
very. as wheres woman covert doth ſeale and deliver a deed , ot the like, and ſhe after 
being ſola after her busbands death doth deliver the deed againe,in this caſe the deed 
is become good. So where a deed originally good doth becom void by matter n 
poit fulte,; in by breaking the Seale or che like, if the parey no the deed Lait and de 
liver it again ; by this means the deedis- become good again; But regularly there 
may not be two deliveries of a deed, for where the firſt delivery doch take ary effe 

at all, the ſecond delivery is void. Brownl.1: part. 1og. Perk Sefi.154.11 Hs, 
And therefore it is held that if an Infant or a man by dareſſe of impriſonment de 
make ſeale and deliver a deed & c. (in which caſes the deed is not void bat voidable} 
end after che Infanc being of full age, or the man impriſoned being at large, doth de. 
liver this deed again the ſecond time ; this ſetond delivery is void: Nabil fund 
mentum fallic opus. See Brownl. Rep. 30, But if an Infant within age doe write and 
ſeale and deliver when be is of fall age this is good. 80 if a man de diſſeiſod and 
make «leaſe for years in writing and deliver the deed, and after deliver it upon the 
ground, this ſecond delivery is void, for the firſt delivery made it his deed ; burif 
be had delivered it as an Eſcrow to be delivered as bis deed upon the ground, this 

had been a good ſecond delivery. And by all this that bath been ſaid it appea 

Subſcribing of ghar the putting to or ſubſcribing of the parties name or mark to the — 
the parties = ſale is not eſſentiall, for a deed may be good albeit the party that doth ſeale it dot 
name"! flieic. devot ſet his name ot his mark to it, ſo as it be duly ſealed and delivered; But tn 
| the beſt and ſureſt way notti thſtandinꝑ to have the name ot mark of the party ſub. 
ſcribed, for by this means the deed may be the better proved when the wi art 
dead; Perk; Cect. 154. Co. 5. 119. Co. ſaper Litt. 48. New Terms of the Lamtit Fat. 


9. ac Scots Caſe. | ä 
Note. Note here, that albeit a 2 Fa Eſcrow that is not ſealed and delivered in 
manner 85-aforeſaid may not be uſed nor 


pleaded as a deed , yet it may ſerue ani be 
uſed as an evidence and proofe of the agreement contained therein. And whatfoeree 
may be dotie by word without any writing may mach more and better be done by 
writing un lea led or ſealed, though it be not delivered as aforeſaid. 
Sell. 8. Aud the laſt thing required in evety well-made deed is, that it have a good foun- 
6.1n reipeRt of dation, and be to a good end, for albeit adeed have all the qualities of a good deed 
the ground Pefore required, viz. that it be well made, read, ſealed, and delivered, yer it may 
— be void ot at leaſt voideble for others cauſes, as when it is either unjuſtly gotten ind 
obtained, or corruptly in purſuit and execution of ſome diſhoneſt a ent, or to 
a diſhoneſt end or purpoſe made. A deed therefore, whether it be — gift, 
grant, leaſe, releaſe, confirmation or obligation that is made or obtained by manaſſ, 
or dureſſe, that is forced by feare of beating or Impriſonmem, or made in purſuit of 
an uſurious contract or for that it was made fraudulently,or made againſt the ſticute 
23 H. 6. it may be voyd or voidable at leaft. See the Titles and obligation. (6. 2:9; 
Perk, Sett,16, Dyer.143:45 E.3.6: 

If a deed that is well and ſafficiently made in his Creation ſhall be afterwardsal 
om adecd teted by raſute, interlining, addition, drawing a line tbrough the words (though 
— they be (till legible) or by writing new letters upon the old in any materiall place ot 
become void port of it, as if it be in a deed of grant, in the name of the grantor, grantee, or in the 
dy matter ex thing graced or in the limitation of the eſtate, or if it be in an Obligation, when 
poſt ſaclo. And the word {Heires:] ſhall be inſerted, or the ſumme increaſed, or in the dite of ci, 
whar wil make cher, or the like'; be the ſame either by the party bimfeif chat bath che property of 
void or nor, the deed ot any other whomſoever,except it be by him that is bound by the deed;ard 
1.By Raſure. be the ſame with or without the conſent of him to whom it is made or doth belong; 

in this caſe and by either of theſe meanes the deed hath loſt his force and is become 
void. (v. 11. 27.5. 11. 9. Dyer. 59.161.Perk,Seft.1:3.135.Kelw.162.Fitz Reltaſe. 27. 
14H 8.25. Bro. Fait. . | 

And if the alteration be made by the patty himſelf that oweth the deed, albeit 
it be in a place not matetiall, and that it tend to the advantage of the other 


party and bis owne diladvantzge, yet the deed is hereby become 
void, | | 


But 


1 
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But if the wiceration be made by the party bimfelf that is bound by the Deed in 
any material or immareriall part thereof, or a ſtranger without the privity or con- 
ſent of the owner of the ſhall make any foch alteration in any part of a Deed 
not material, ( as if it be a Deed of 2 grant containing a leaſe for years, and there 
de inſerted between { To tave and to hold J and ¶ for 30 years I theſe words ¶ from 
henceforth : J Or it it be an obligation and there be inſerted between L Obligo we ] 
and [| per pre a Ice { Excrarter mes Jin beqh which cales hols words 
2 22 
maineth i t if the a ion be before t of 

Deed, — —ü—ä — incite Deed, fd in it 
moſt be obſerved that them n taſure, &c. is moſt and the Deed theve- 
by moſt ſuſpitious when it is in a Deed Poli and there is but one part of the Deed ; 
and when che raſute ot other alteration is in any materiall part of the Deed ; and 
when the alteration makes to the advantage of him that doth owe the Deed, and to 
the diſadvantuge of the other that made it and when there doth appeate ſome other 
thing to be written before, and when there is no other pare of the Deed, recitall, 
defeaſance, or other matter to which this may be compared, and that may make it 
appeure to be before the delivery; and when-rhere be other parts of the Deed or 
other mottets whereunto this being doth not agree in that part wherein 
the akeratioo is, and when the Decd bath been in che ſmoke, or any ſuch like 
means hath been uſed to cover the alteration. And in theſe caſes the matter was anci- 
ently uſed to be tried by the Judges upon the yiew of the Deed; but it is now uſed to 
be tried by Jurors, wherher the eaſure, or other aleeration were befoce the delivery 
ofthe Deed or nor. Perk. +4, 123. 144. Bro. Fat 6: Perks 129. 127. 128, Co. 


Line: 224+ 0 et) 
& 4 if after the ſealing, delivery of a Desd, the ſcale thereof 2· B/ breaking 
ro be broken off, or to be utterly defaced, ſo that ao figne or print thereof 9 d 
can be ſeen, or it appeareth to have bren'broken off and it is glued, or the wax new F 
heat and ſet on again ; orthe labell of the Deed hath been broken off from che 
Deed andi is fewed on again; or the Deed is new ſealed with aaher wax, be the ſame 
by whatſoever menu, or whomſoever, nnlkcſs it be by him and his means that is 
bound by the deed ; in theſe cades and by either of theſe means the deed is become 
void, If «<A. B. and C. be bound joymhie and ſeverally in a Bond. and the Seales of 
And B. ave eaten off with Mice and Nuts, it ſeems by this the Deed is become 
void as to all 3 ofthem. March 127. Pl. 204. But if any piece of the ſeale remain 
red to the Deed, and there be any print left upon that peece, the Deed doth con- 
titme good. And if after thejſeale of a Deed be broken off the party chat ſealed ir doe 
ſeale and deliver it de novo; by this means it ſeens the Doed is become good again, 
Dier. 59. Co. 11.28. 5,23. Deer. 112.Pork /eft. 135. 136. Bro-Obleg.. 83. - 
And if « Deed be delivered up to the party that is bound by it to be cancelled and 3 By redelive. 
it de lo : or if he that hath rhe Deed doch by agreement between him and the other I or cancel · 
cencell the Deed ; by eicher of theſe means the Deed i become void. But if an ling of it. 
Obligee deliver up an Obligation to be cancelicd, and the obliger doe not afrer- 
wards cancel! him, but the obligee happen to get him again inte bis hands, and ſuc 
the obligor upon, the obligor hach not any plea to avoid him, for the Deed 
remains ſtiff in force. Trin. 28 C. Cv. B- Dier 112. | | 
And if an Obligation be delivered as an Eſcrow to a ſtranger to be delivered 4B diſagree · 
do the obliger on certain conditions, or to a ftranger to the uſe of che Obligee, and 
when this is after dend ved to the Obligee he doch refuſe it and diſagree to it; or if 
an Obligation be made to a feme covert, and het husband di to it, in all theſe 
caſes the Deed i become void. And like Laxy is of other in divers ſuch like Agreement. 
caſes, but the party bound hy the Doed may not in theſe caſes plead n factam 
to the Deed. Aud in theſe caſes whenthe party hach once by his agreement made 
the Deed good, he cannot afterwards by his diſagreement make it void: and when 
once by refaſall end diſagreement be bach made the Deed void, he cannot 
2 on acceptance after ward make K good. C.. 3. 26. 5. 419. Dier 
7. 
A 
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5. By Judge» 
ment ofa 
Court. 

Vacat of a 
Deed. 


7. When and 
where a Deed 
may be god 
in part and 
void in part. 
Or good a- 
gaiuſt one per- 
ion and void 
apainſt ano- 
ther. Or not. 


A Deed alſo good in bis Originall Creation may be afterwards damned — 
by ſentence and order of a Court, and this is uſually done in the Sturr · Chamber and 


ia the Chancery, and it is when it appearcth that the Deed was obtained by ſome 


fraud. force, circumvention or ſuch like practiſe, or when it doth appear to be forged, 
or the like, or otherwiſe; ſee Brownlow Rep. 1 pert. 43. 51. C Tom. fur. 29. 40, Ire 
Fait. 38. ELITES FA: F I: An 

For the anſwer of this queſtion theſe differences muſt. be obſerved: 1. When a 
Deed is void 4b initio, aud when it doth become void by matter ex peſt! falle. 3. 
When the Deed which is void in part from the beginning is entire, and when it doth 


conſiſt of ſeverall clauſes; and when it dach coofift of ſeverall elauſes when the 


ſeverall clauſes are abſolute and diſtin, and when they are ſeverall and yet the one 
heth dependency upon the other. For if any of the Covenants of an Indenture, or 
the conditons of an Obligation be againſt Law, and the xeſt of the Covenant or 
conditions be good and Lawfull ; in this caſe thoſe chat are againſt Law and the 
Deed as to that part are void ab initia, and the reft-and the as for that pat are 
good ab initio. So if three diſtinct Obligations are written upon a peece of parch. 
ments, and the one of them only, read to the Obligor,- and he being an illiterate 
man ſeale and deliver the Deed, in this caſe this is a good Deed for that which was 
read ; and void for the reſt «b initio. But if an Obligation be for 20): end it be read 
to the Obligor an Obligation of 20 8. this ts void for the whole 46 into. Co. 1.25 
If aD read as containinꝑ the grant og gift of an eſtate taile, and 2 
of Atrurney to give Livery of Seilin and in that ſenſe the party doth Teale it, and in 
truth it is a Feoffmentand conveyance of an eſtate in Fee-ſimple ; inthis caſe albeie 
the Letter of Atturney were truly read, yetbecauſe it hath dependence on the eſtute, 
it is wid for all. Co. 11. 27. Kelw. 70r3 Es 30. 31. de u 0 
If a man be indebted to me 20 l. ona Contract, and ico l. on an Obligation, and 
he pay me this 20 l. and I am to make a re lea ſe for it, and the intend ment of the res 
leaſe is no more and it is read to me being an illiterate man, but in truth it is a gene 
rall releaſe, in this caſe irfeems it is good for ſo much as it is intended, and wis de- 
clared void for the reſt. Co. 11. 28. F. Feoffements & Faits. 57. 47 E. 3. 3. 
If the condition of an obligation be alteted by raſure, &c. the Obligation alle i 
hereby become void, becauſe the condition and obligation are one Deed, but if the 
mi & c be in thedefeaſance of on Obligation, this will not make the Obligation 
void, Dier. 27. | | 
If a Deed containe divers diſtinct and abſolute Covenants, and any of theſe 
Covenants be altered by Addition, Interline tion, Raſure or the like, by this means 
the whole Deed and not that part only is become void. 14 H. 8. 25, 26: Co. u. ab, 
If there be divers Grantors, Obltgors, &c, named in a Deed and one of them only 
doe ſeale the Deed, this is a good Deed as againſt him that doth ſeale and void u 
to all the teſt that doe not ſeale. And if divers enter into Covenants by « Desi 
ſeverally, and the ſeale of one of them is broken from che Deed; in this caſe the 
Deed is good till as to all the reſt, but void as to him. But if an Obligation, or the 
; Cuvenapts of a Deed be joynt and not ſeveral}, or joint and ſeverall, and the ſeule 
of one of the Obligors or Covenantors is broken, or the Obligation or Covenant 
be _ by raſure or the like, hereby the whole Deed is become void. Co. 5-23- 
you” er TRE RE db 26 i 
And it is a Rule that if an Obligee by bis Act ot his own. Lacheſſe diſc one 
of the Obligors, where they ate ioymtlie and ſeverally hound, this doth · di 
them all. March 126. pl. 206. Er 
if I de bound in an Obligation to a Monk and J. S. this Deed is void as to the 
Monk, but good a to J. S. So if a Monk and I be bound te another; this is 
as againſt me, but void as againſt the Monk. And ſo it is in caſe of a Grant: 14 


H.8 29, Perk. F 2. 85 1 7 f 
By a power of tevocation ot a condition 8 Deed may be made void in part and 
continue ia bis force for another paxt. And therefore it ſeems in the uſuall caſe 


Where a Deed is made upon condition that if ſach a thing be, or be not done, a" 
c 
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' the Deed ſhall be void, or that theſe preſenis ſnall be void that in theſi caſes the 

whole Deed and all the Covenant therein contained are vo; But if che frame of 

the condition be, that upon ſuch a thing to be or not to be done, it ſhall be lawful 

for the Feoffor, Leffor, &c. to re-enter, or that the demiſe ſhall be void, without 

more words; in theſe caſes the eſtate only and thoſe Covenants that are incident 

thereancs, as for quiet enjoying and the like, and tbe Deed as to that part only is 

void : and for other are Collateral and have no dependente upon 

the eſtate that the Deed doth remain in force and is good ſtill, For a man may grant 

to acres upon condition to re-enter. imo one of them. If it de imended that 

the whole Deed ſhall be void, the beſt way is to uſe theſ© au then theſe preſents 

and every thing therein contained ſhall be utterly void. J. Cv, 1; 173+ Diar. 127. 

See in Leaks Numb. 13. Sell. 2! 

Al Deeds doe cake eſſect from, and therefore have relation to the time not of 3 How and to 

their dare but of their delivery: and this is atwaies preſamed to be the time of their la fall 

dite unleſs te comrary doe appeas, And henceit is, That if a Statucetbe acknow- bave relation, 

ledged the 26. day of Aay, and the Conuſte make a releaſe of all demande dated and when it 

the 25. day and deliver it the 27 day; that by this releaſe the Smarare is diſcharged. ſhall begin co F 

And if the defeaſance of s Statute doe beare date before, and the delivery of ic be © 

after the Statute ; that the conuſor may ſhew this and take advantage of it ia avoid- 
ence of the Statute. And that if a writing be dated in the minority of an Infant and 
be ſealed and delivered by kim when be is of full age, that this is « good Deed and 
will bind him- And that if a releaſe be ſuppoſed to be made by a husband to bare 
a duty due to the Wife, and it be dated during the Covertute but in truth it is ſealed 
and delivered by the Husband before the Coverture ; that this ſhall not bart 
the Wife: the time therefore of delivery of a Deed is materiall in all cheſt and the 
like cafes, and this is alwayes to be tried by u Jury. And hence it is alſo, Thee if the 
tert preſentation to a Church be granted to two feverall perſons by ſeverell Deedy 
of ſeyerall dates, and the Decd that beateth the laſt date be firſt delivered ; in thin 
cafe he to whom this Deed is made ſhall have the Preſentation, and not the other 
_ — _ ns hence it is" #Iſo that is 
a Lea years, © om henceforth, or 4 confefi:one preſentinm, or 
J die confettionir z that ths leaſe ral be faid to begin from the time of the firſt 
delivery and not from the time of the date. Co. 2. 4. 5. 5 H. 7. 26. Plow- 491. Dier 
307. 3153 Fits Froffments & faits 87. 63. 95. Fitz. Feoffment & Faits. Barre 147. 


0. 5. 1. bk. 

And where Deeds have 9 kind of double delivery, as in Caſe of 1 delivery ns an "FRY 
Eſcrow, there they ſhall take effect from, and have relation to the time of che firft 
delivery or not; t ies valear for if refation may burt and for fome cauſe make void 
the Deed ( as in ſome cafes it may) there it ſhall not relate. But if Relation may 
belpe it, as in coſe where a ſeme ſole deliver an Eſcrow and before the ſecond dek- 
very ſhe is married or dieth, in this caſe if there were not a relarion the Deed would 
be void, and therefore in this cafe it ſhall relate. And yet in Goldrb. 163. Gatvdie 
Jenner and Popham Jadges doubted of a Deed delivered by in Infant, and after the See Relation. 
condition is performed in the time of bis full age. And they affirme that a Deed 
delivered by a woman chat hath a Husband as an Eſcrow to be delivered as her 
Deed, when her Husband is Dead and he die, aud then it is delivered av her Deed, 
this is not good, for in botty theſe cafes they tay che firſt AR is void. So jf one diſſeiſe 
me of two acres of Land in B. and I releaſe to him all my right in my Lands in O. 
and deliver it to an eſtranger as an Eſcrow, 8c.untill a time and before that time he 
difleiſe me of another acre there ; in this cafe this releaſe ſhaft not by relation ex- 

end to this other acre to bart me of that aHfo. But as to collateral acts there ſhaft 
be go relation at all in this cafe. And therefore if the Obligee releaſe before the 
frecond delivery the releaſe is void and will not barr the party Ohligge of the ſtuit 
of his Obli tion. Co, 3. 35. 36. 1* H. 8. 3. 27 H. 6. 7. Fin. 244. . 

E is further to be obſerved that Deeds for che moft pate confift of theſe things, The expofiti- 
viz, the Ptem ſfes, Habendum, Tenendum , Reddendum, or Reſervation, Condition, on of Deeds. 
Warranty, & Covenant. And in the Premiffes thete is ſometimes a Retitull, & ſome» 

times 


2, Habendum, 
Wh. 


3. Where 2 


Deed is good, 
notwithſtand- 
ing ſome ſeem. 
ing fault in 
the Premiſles 
or Habendum. 


1 


* 


ther by expreſs - 
pp words, og 


be any in the Deed) | | 
baugh improperly )ſer down the Eſtate. | C3. ſup Lit. 6. . 14.5 1.2:55:Plo196, 


the Premiſſes, yet if it be in the Habendum, it may be gaad enough: as 
is not n in 


ore if one grant Land to A., Habend. to A. his Heirs &c. or if one grant White · ace 

and Black-acre to A. Habend Wh. acre, and omit Bl. aere; yet theſe Deeds are good, 
and all that is contained in the Premiſſes of che Deed doth paſs in both caſes. And i 
a Feoffment be made to one, Habendum to him and his beirs, without the word Ab 
ſigns; this is a good Feoffment, ard the Eſtate thereby made is aſſignable ; As where 
a Leaſe is made to one, his Executors and Adminiſtrators, without the word Aſſigns, 
this is a good Leaſe and aſſignable. So if one grant Land to A, Habendum to him for 
1co years, or Habenduw to him and his Aſſigns for 100 years; theſe are as good 
Leaſes as the Leaſe that is made by theſe words, Habendum to A. his Executors, Ab 
miniftrators and Aſſigns for 100 years. So if a Leaſe of Land be made to A. Haber 
dum the Land to him and bis Heirs for 100 years ; this is a good Habendum, and tbe 
word [Heirs] is void, and it ſhall go to his Executors, &c. As alſo where Land i 
granted to A. Habendum to him and his Succeſſors for 100 years; this is a 


.. and the word ¶ Succeſſors] void, for it ſhall go to Executors, &c. And if a Leaſebe 


made Habendum for years,and ſay not how many years; this is a good Habe 1 
a Leaſe for two years, Lit.1, Ca ſaper Lit. 46. Co,6.35. New T erms of the Law, ti. 
Aſſigns. A 
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A Recitall is the ſetting down or report of ſomthing done before. 

When a man is to take any new eſtate from the King of a thing,whereof there is 
any eſtate in being, there the former eftate if it be good and of record muſt be re- 
hearſed and recited in the deed, or elſe the ſecond grant will not be good : but in 
caſe of a common Perſon there needs no ſuch recital , neither when a man is to de- 
rive an eſtite out of a former, or aſfigne over a terme of years, is it needfull thete 
ſhould be any recitall ofthe former eſtate in being: Co 1. 48. Dier:yy. 

If one recite or rehearſe an eſtate made for terme of years, and then after grant 
over that terme.to another, and miſtake in the recicall ; this miſtake may make all 
void. Avifa Fiers facias come to a Sheriffe to levy a debt, and he by writing recite 
that the defendant bath a terme of years, and doth ſuppoſt it to begin 1, XMaii, 2. 
lac: when in truth it doth begin the 20. of A»g»ſt, and then ſell che ſame terme; 
in this caſe this ſale is void. But if he adde withaſſ theſe words in the deed And al the 
intereſt chat the defendant had in the land Jor if he make ſale of it for a certain num- 
ber of years only; this grant may be goodnor withſtanding the miſrecitall: Co. 4. 74. 

If one recite a former leaſe to be made ſuch a day to J & and then make a new 
lexſe to begin after the end of the former — ge miſtake the date of the old leaſe; 
in this caſe rhe deed is notwithftanding this miſtake; Dier: 93. 160. 

If one grant a reverſton, and in reciting the leaſe in poſſeſſion miſtake the date of 
it only and recite all the reft truly; this will not hurt the grant: No more then 
where a man doth recite that the leaſe came to him by forfeiture; and then doth 
grant it by fine: for in this caſe albeit it did not come to him by forfeiture but by ſur- 
tender, yet this miſtake will not hurt. And yet in caſe of the King ſuch a miſcecital 
may make the grant void. 8 H. 7. 3. Fitz. Grant. 

If I grant to I & all the lands in Dale which I purchaſed from 7 D or which came 
unto me by deſcent from 7 D, or I give all my goods to 7 S which I have as executor 
te I D. and in truth I have no ſuch lands or goods, but I had them by ſome other 
meanes or of ſome other; in theſe caſes and by this miſtake the deed is void. But if 
Tgrantto 7 S all my lands in Dale by name, as white acre , which I purchaſed of / 
D and in truth I did purchaſe them of another; in this caſe this miſtake will not 
hart the deed. So if I grant 20. load of wood in Dale in the great wood which I 
had of the grant of my father, and in truth I had not of the grant of my father, but 
ofthe grant of another; in this caſe the grant is good. But of this matter ſee more 
in Grant, N amb: 4. part. 5. Dier. 50.8 7.376. 

An Exception is a clauſe of a deed whereby the feoffor, donor, grantor , leſſor, 
&c. doth except ſomewhar out of that which he had granted before by the deed: 
And this doth moſt commonly and properly ſucceed the ſetting down of the things 

nted, and is made by one of theſe words Except, Preter, Salvo, Fi non, on ſuch 
Te, And hereby the thing excepted is exempted and doth not paſſe by the grant, 
neither is it parcell of the thing granted: as if a manor be granted excepting one acre 
thereof, hereby in Judgement of Law that acre is ſevered from the manor: But this 
may de in any part of the deed and ſo hath it bin reſolved. Hil. 17.Car.P1o.361.1 95: 

In every good Exception theſe things muſt alwaies concurre, 1: This Exception 
muſt be by apt words. 2. It muſt be of part of the thing granted and not of ſome 


3. Recital. Quid 
4. Where ic is 
full;ornot 


Sec. 8 
3. Where miſ- 
recitall will 
hurt a deedzor 
nor, 


5. Exception, 
Nuid, 


7. what ſhall 
be ſaid a good 


other thing: 3. It muſt be of part of the thing only, and not of ail the greater part, exception; or 
or the effect of the thing granted. 4. It muſt be of ſuch a thing as is ſeverable from the not. 


thing which is granted, and not of an inſeparable incident: 5. It muſt be of ſuch a thing 
u he that doth except may have and doth properly belong to him. 6. It muſt be of 
a particular thing out of a general, and not of a particular thing out of a particular 
thing or of a part of a certainty.7. It muſt be certainly deſcribed and ſet downe. 5 R 
Fregunnels C aſe. Perk.ſeft.62.&c.Plow:19.Coſpper Litt. 47. 
$ for examples. If a man grant all his lands in Eſſex ſaving, beſides, or except his 
lands in Dale, or all bis lands in Dale excepting one houſe, or one acre in cer- 
tain; or one houſe excepting one chamber in certaine;theſe and ſuch like Exceptions 
we good. Plow. 195: Perk, ſect. 64 l. 
And if one grant a manor excepting one Tenement ( parcell of the manor)or excep- 
ing the ſervices of J & ( who doth hold of the manor) or excepting one Cloſe 


G8 8 or 
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n f a meſuage Kc. And. i one rang 


or ex one acre, or excepting the advowſon appendant , or excepting the 
—— — excepting twenty acres 0 wood os excepting all the grolle trees theſe 
are good 52 mi 4477. 14] Hier. 103. Plan. 104.3 61.67. Ce; 11. 
47.511. ect. 642.3 2355 

And if one ot a meſuage and ho ercunto helanging <xcapting the bene 
or excepting ted dove-hoil, es, it D is good exception, for ghey;may poſſe 
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theſe are . exceptions. Andi ope par ll 255 horſes acer a Fhice baſe 


to him of t of fate = 
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e grant a inde or land ta anatber excepting che, profits thereof 

nent nf a cloſe o fmeadow or paſture, reſerving or excepting, the of ic; 
— grant a manor excepting the ſervices; theſe are void exceptions. 3 H.. 45. Nut 
Sect 63. Perl Sect. 6 30. Dier. 5 g. Plow. 351: 57. 370. Dier. 97. 264. Gaſape LA 
Plow. 15 3. 103, 104. 14 H. f. 1. Doct᷑. & ftud. 98. Dier. 39.263. 

So if one grant his houſe, chambers, cellars, and ſhops, excepting his ſhopy 
it is ſaid this is no good exception. And by the like reaſon if one grant his men- 
and paſture grounds except his meadow grounds, this. exception is not good 1 
mor» then if one grant two manors ortwo, acres excepting one of them. And of tua 
opinion was the Chiefe Juſtice in B. R. Hi. 3. Car. in the caſe of Haward and Fa- 
cher. 

And yet if a man make a leaſe for yeares of a Mill .exceptiog the profits thts 
of during the life of the leſſor; it is hid thi hath been adjud . exce 
tion: 

But I doubt of this caſe,for the exception of the profits f athing isthe exceptis 
of the thin Ko t ſelfe. And a man cannot a eſtate and reſetve 4 part of the eſia 
as make a feoffment in fee and reſerve Seats for li life, or rn an Advowſon an. 
reſerve the * for his life. Ot if the, eren be of an inſeparable i 
and a thing that cannot be granted by it elf and fram agather, as if @ 

anted exce epting the Cour 24 or be granted excepting the the conan 

— thereunto belonꝑir B; theſe exceptions are void. But excepugns off 
verable incidents are good. PI. 5 24. Dier. 264: Br fraut. Go. 38 H.. 38. Cv 
Lit. 150. Co: 5. 12. Hil . Iac: . R. ger Curiam 

Or if the 25 ption be of ſuch a . — * grantor cagnot have gor doth de laat 
to him by-law; 115 if a leſſee for years * ne over all his germein the land = 
= _— trees, earth or clay ; this — is not good. This difference 

en agree 
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But if leſſee for life mike a leaſe for years, or leſſee for 21. years make a leaſe 
for 20. years; or tenant by the coutteſie or in dower grant over their eſtate ex- 
cepting the Tunber trees ; theſe are good excep:ions. And iĩ a leſſce for life or yeats 
open a Cole-mine and then aſſigne over his eſtate excepting the mine or the profits 
thereof; theſe are void exceptions. Ocif the exception be of a particular thing out 
of a particular thing, as if one grant white acre and black acre excepting white acre 
or grant 20. acres of land by particular names excepting one acre of them ; theſe 
exceptions are void. . . ; 
Or if the exception be ſet downe incertainly, 8s if one grant a houſe excepting 
one chamber; or grant a manor excepting one acre, but doth not ſer forth which 
chember or which acre it ſhall be; cheſe exceptions are void. Co, ſuper Lit. 47- 
Plow. 3. Perk. Set 643.641, | ren 2 
A Tenendam is a clauſe of the deed whereby the tenure was heretofore created. 8. Tenendum, 
And this doth moſt commonly and properly ſucceed the Habenudam, and was made whar. 
by this word Tenendum per ſervicium &c. But ſithence the Statute of Quia emprores 
terrarum When the fee ſimple doth paſſe the tenure is alwaies of the chiefe Lord and 
is thus ſet forth, Tenendum de capitalibus deminis Cc. And this clauſe at this day 
is for the moſt part omitted altogether. Co. ſuper Litt,6 & Co.9.130, 

A Reſervation is a clauſe of a deed whereby the feoffor, donor, leſſor, grantor , g.(.,,:ion 
&c. doth reſerve ſome new thing to himſelfe out of that which he granted before. or Redlendum, 
And this doth moſt commonly and properly ſucceed the Texendam , and is made by What. 
ane or more of theſe words Reddend*, reſervand', ſolvend, faciend', inveniend', 
os ſuch like. This doth differ from an exception which is ever of part of the thing 
granted and of a thing in eſſe at the time, but this is of a thing newly created or te- 
ſerved out of a: thing demiſed that was not in eſſe before; ſo that this doth alwaies 
reſerve that which was not before or abtidge the tenure of that which was before. 

Co. 10:107.Plow.132:(0 _ Litt 47.Perk, Seb: 625. 

An every good reſervationtheſe things muſt alwaies concurre. | 
©.1; It muſt be by apt words. 2. It muſt be of ſome other thing iſſuing or comming 19. Whae ſhall 
qut of the thing granted and not a part of the thing it ſelfe nor of ſome thing iſſuing — 2 good * 
out of another thing, 3. It muſt be of ſuch a thing whereunto the grantor way have and what got 
reſort to diſtraine. 4. It muſt be made to one of the gran tors and not to a ſtranger 

the deed. Asfor eximples, If a man grant land yeelding and paying money or 

ſome ſuch like thing yeazly, this is a good reſervation. But if the grantee covenant 

A pay ſuch a ſumme of money, or to doe ſuch a thing yearly ; this is no good re- Covenant. 
ſervation; but a covenant to pay a ſumme of money in groſſe and not as arent. If 

ales ſe be made for years renderinz 2 rent to the leſſor or his heirs, in the disjun- 

Rive; or rendeting a rent to the leſſor. without ſaying [ and his beirs &c. J or ren- 

dting a rent during the ſaid term; and doth not ſay to whom; or rendering 10 l. to 


_ theileſſorand {5 1p to bis heirs; all theſe reſervations are good. But if a leaſe be 


made rendering rent to the heires of the leſſor ; this reſervation is void becauſe the 
meat is not teſetved to himſelfe firſt. Plow:13 2. Perk. ſect. 626. Coig. 7 1. al low. 13 2. 

Ce. S. 4216.7 D Lite. 214.213 99. 

A ove grant land, yeeldimꝑ for rent. money, cotne, a horſe, ſpurres, a roſe, or any 

ſuch like things ; \#his is a good reſervation : but if the reſervation be of the graſle, 

ox of che veſture of the land, or of a Common or other profit to be taken out of the 

land; theſe reſervations ate void. If one grant a manor, meſuage, land, meadow, 
paſture, or the veſture or herba ge of land, meadow or paſture, rend ring a rent; 

his is a good teſervation. Co. ſuper Litt 14 1. Co ſuper Litt. 47. Co. 5.3. Perk. Ject s a6: 

But if one grant Tiches, rents, commons, advowſons, offices, a corody, mulcture 

of a Mill; a Faire, market, priviledge, or liberty, reſerving a rent; this reſervation 

in vod: And yet ſuch a reſervation alſo in caſe of the King is good. And incaſe of Prerogative. 
Subject a ſo, if a leaſe be made by deed in writing of any ſuch thing for a terme of 

years reſerving a rent; this may be good by way of contract to produce an action of 

debt, though not as a rent to be diſtrained for: And thus by apt words an apt rent Debt 
out of manors and ſuch like memorable things, or divers rents may be reſerved upon 

one grant: Co:5:55, Dier: 30 B, Co: ſuper Lit: 47: 164,213: 

21 Gg g 2 As 
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As if one grant the Manors of A. B. and C. rendting fer A. 205. for B. 208. and 
for C. 20s. theſe ate good Rents and ſeverall. So if one grant the manors of 4, 5. 
and C: rendering 3 L. viz. for A 20 5. for B 205. and for C 20 f. this is a good res 
ſervation, but in this caſe the rent is intire. Alſo one may reſerve one Rent one year 
and another Rent another year; as 10 f. one year, and 20 3. another year, or one 
may reſerve a Rent to be paid every ſecond ot third year, and no Rent the other 

years; or one may reſerve one kinde of rent one year, and another kinde of rent ang. 

ther year; and theſe reſervations are good. Co. ſuper Lit. 225. 8 H. 7. 9. Bro. Fine 36, 
Reſervation 4. 5 197890 
And theſe reſervations may be by Fine as well as by Daed , or it may be in caſe 
where the Leſſor hath a reverſion of the land, or upon à pentiion to-make an equaliry 
without any deed at all. But if it be upon en exchange to make an equality, i is not 
good except it be by deed. If rwo Joint tenants joine in the grant of theic lard by 
deed indented, and the rent is reſerved to one of them; this is a good reſervation 
and ſhall goe to bim alone. But if it be by word or by deed Poll that the leaſe is made 

the rent ſhall goe to them both, And if a man puſſeſſ:zd ofa Terme joine his wife 
with him, and they both affign over this Terme by indenture rendring a rent to them: 

two and the ſurvivor of them, and ſhee doth not ſeale the deed ; in this caſe the 
reſetvation as to the wife is void. And if the reſervation be of the rent to af 
that is no party to the deed and to him only, this reſervation is void. And there 

if the father and his ſon and heire apparant by indenture leaſe his land for yeni tu 

beginne after the fathers death rendering rent to the ſon, it is void, See Brownl.1, 
part. ;o, 3 1.39. 80. o. ſuper Lit. 214.143. 47. Dier.222. Adjadge Mich g. Cats 
in Blands caſe. Hobarts Nep. 274. Oates & Fith Co. 3. 10 de ig 
5 A Conditionis a clauſe of reſtraint in a deed or a bridle annexed and joyned do en 
10. Condition, eſtate ſtaying and ſuſpending the fame and making it incermine whether it ſhallegke 
_ effect or no. KA 1:91 
* A Warranty is a clauſe or covenant made in a deed by the one party unte it 
, ther, whereby the feoffor, donor or leſſor doth for him and bis beites: grine 10 
warrant and ſecure land granted to the feoffee, donee or leflce and hiv beires during 
the eſtate. | 0-80 
A Covenant is a clauſe of agreement contained in a deed whereby either party in 
| 22, Covenan', bound to doe, performe or give ſomething to the other, And of all cheſe ſee it large 

what. afterwards, | | 154 

Sell. 10 In the Conſtruction of deeds it muſt be conſidered, 1. How a deed in the groſſi 
13. How & ( ſhall be taken and enure. 2. Ho it ſhall be taken and expounded in the ſeveralſ pars 
—— and pieces of it. And for the firſt theſe Rules are to be known. 1. If divers joint in 
in groſſe ſhall a deed and ſome are able to make ſuch a deed and ſome are not, this ſhall be uid 
enure and be to be his deed alone that is able, as if divers joine in the grant of a thing by deed d 
conſtrued and one alone hath all the eſtate and the reft have nothing in the thing granted; ic {nt 
taken. be ſaid to be his grant alone that hath che eſtate. And ſo & cenverſe. If a deed by 
made to one that is uncapeble and to others that are capuble, in this caſe irſhall 
enure only to him that is capable. 2. A deed that is intended and made to one pu- 

poſe may enure to another, for if it will not take effect that way it is in [ 


it 
may take effect another way. And therefore a deed made and intended for a te- 
leaſe may amount to a grant of a Reverſion, an Attutne ment, or a Surrender, ot i 
converſo,Ce ſuper Lit. oz. Perk, Seft.66. Dier. 251. Co: 35: & ſuper Li. 4: 
And if a man have two ways to paſſe lands by the common law and he intendeth 
to paſſe them one way, and they will not paſſe that way; in this caſe ut yes valet 
ic may paſſe the other way, As if a man be ſeiſed of two acres of land in fee, and 
letteth one of them for years, and after intending to paſſe them both by feoffment 
maketh a Charter of feoffment and makerh livery in the acre in poſſeſſion is tht 
name of both the acres; in this caſe the acre in poſſeſſion only doth paſſe: hi 
the leſſee of the other acre atturne then the reverfion of that acre wil pꝛſſe alſo But 
where a man may paſſe lands by the Common law ot by raifing of a aſe and ſerling 
it by che Statute therein many caſes it is otherwiſe. 
At if the father make a Charter of Feoffment to his ſoo, and a letter of Atturne/ 
to 
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to make fivery, and no livery is made; in this cafe no uſe ſhall arife to the fon. 
So if a man in conſideration of marriage make a Feoffment with a letter of Atcurney 
to give livery, and no livery is made; in this caſe no uſe will arife. And fo was it 
hetd by Ch. Juſtice Pepbam B. R. for the intention of the parties doth work much 
in the raiſing and direction of uſes, And therefore it is ſaid that when a man doth 
intend to paſs land one way it ſhall never paſs another way contrary to his intent: 
8 if one covenant for good confiderations to levy a fine of Land to the uſe of J. 8. 
and his Heirs, if no fine be levied, no uſe ſhall ariſe upon the covenant. If one by 
words of Bargain ſell, give and grant, make a Feoffment of his houſe for money, 
and inte to paſs it by way of Bargaine and ſale and Inroiment che Deed being 
made there being a Mater of the Chancery in the houſe whereof the Feoffment is 
made, hedoth xcxnowledge and deliver the Deed before him, in this caſe if the 
Deed be not inrolled the conveyance is void and that delivery ſhall not amount to a 
livery of ſeifia. Dier 96. -19 Eliz Thorold & Gor dens caſe. Experientia. 
And yet when the intent is apparent to-paſs it one way or another there it may be 
den ber way, as whete one doth make a Feoffment in Fee with a Letter of 
— to make livery, and in the ſame Dee i doth covenant in caſe livery of ſeiſin 
be not had to perfect the Deed to ſtand ſeiſed to the uſes of the Feoffment, in this 
caſc albeir no livery of ſeiſin be made or atturnement had to perfect the Feoffment 
or grant, yet if it be in ſuch a caſe where there is a conſideration ſufficient to raiſe 
the uſes by the covenant, the uſes will ariſe by the covenant. 3. When a Deed ma 
enure to divers purpoſes, he to whom the Deed is made ſhall have election which 
way to take it and be may cake it chat way as ſhall be moſt for his advantage. As 
ifa Deed of grant be made by the uxeds Dedi & conceſſi ; this in Law may amount 
to a Gram, Feoffmene, Gift, Lenſe, Neleaſe, Confirmation or farcender, and it is 
inthe chourof rhe Grantee to'plex$or' uſe it the one way or the other. So if a 
Lunſe for years be made to me of Land for money by the words Demiſe, Grant 
bargain and fell ; Imay take and uſe this hy way of bargen and fale, or by way 
demiſe at my pleaſute. So if one have a Rent out of Land whereof I nd my wife 
zee Jointly ſriſed, and he doth by his Deed releaſe, give and grant this Rent to me, 
in his cafe I may uſe this #5 a releaſe · vo excinguifh the Rent, or 2s a grant of the 
Rent as ĩt may make moſt for my advantage. Et fic de ſimilibus. But where any in- 
convenience may grow by ſuch an election, there the Grantee ſhall not have an 
clection but it ſhalf enure as it may, as where a man may paſs Land by the common 
Law ot by raiſimg of uſe and fetling it by the Statute there ſometimes it is fo. And 
therefore if in the ſame caſe before, 4 Father make a Charter of Feoffment to his 
ſon and a Letter of Atturney to make livery, and no livery is made; hereby no uſe 
wiltarife to the fon as it will in caſe of a covenant. And if a teaſe for years be made 
of a Manor by the words bargaine, ſell, detniſe and grant, and this is to begin at a 
day to come; in this caſe it muſt pals entirely as a demiſe at the common Law or 
entirely as 4 bargaine and fale, and the Leſſee hath not election to rake or uſe it 
otherwiſe o to aſe it for part one way and for part another way. Co ſuper Litt.301, 
Dier. 2:41: Qs. 2. 36. Dier 30. 302. Dier 109. 319. Ce. 2. 35. 36. 
4. le nell enure a much as may be #ccording to the apparent intent of the 
parties And therefore it is that if « Feoffment be made of x Manor with an advow- 
fotreppendant ; or x bargaine and ſale of Land in poſſeſſton and Land in reverſion 
rogerhey he thade andthe Feoffment is not well executed for want of livery of ſeiſin 
or Atturifemenrc,or the Deed of barguine and ſale is not inrolled; in theſe caſes albeit 
the advowſdn may paſs without livery or Atturnement and the reverſion without in- 
rolmem;yechecanſe the intent doth appeare to be chav a l ſhall paſs together, there. 
fore neither the advowſon nor the reverſion will paſ by this Deed. Finches law. 58. 
When Deed is made it ſhall enure as it may, and ſo as it may have and take 
the moſt 21d beſt effect that may be according to reaſon, as if Tenant for life or 
years and he in remainder or reverſion in fee joine in a Feoff nent by Deed ; this 
ſhalf enure i the firſt caſe av the lexſe of the Tenant for life and the confirmation. 
of him in the remainder or reverfion, and in the laſt caſe as the Feoffment of him 
in the reverſion, &c. and the ſurrender of the Leſſer for years to the Feoffee 
and no forfeiture of the eſtate in the Leſſee for life, But 
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Forfeiture, 


Eſtoppell: 


See. 11. 


But if in this caſe the Feoffment be by word, it ſeems it ſhall enure firſt us « ſa 
render of the eſtate of tbe Tenant for life nd then the Feoffment of him in reverſion 
ut res valeat. And if A. be Tenant for life the remainder to B. for life the remainder 
to D. in taile he remainder to the right Heirs of B. and A. and B. joine in a Feoffe. 
ment by Deed, in this caſe this is the Feoffment of A. and confirmation of B;. but x 
forfeiture of both their eſtates whereof the Tenant in taile may take preſent advan- 
tage. If Tenant for life grant arent charge to him in reverſion in Fee, and be by his 
Deed doth grant this rent over to another and bis Heirs ; thisis a good grant and 
confirmation alſo to make the rent paſs to the ſecond Grantee in Fee ſimple. So if 
a Diſſciſor makea Leaſe for life the remainder to the Diſſeiſee and the Diſſeiſee doth 
grant the remainder over; this is a good grant and confirmation alſo; If A doe 
bargaine and ſell his Land to B, by indenture, and before inrolment they doe both 
grant a rent charge to . by Deed and after the indenture is inrolled ; in-chis caſe 
after the Inrolment this ſhall be ſaid to be the grant of B. aud the confirmation of 
A and if the Deed be not inrolled it ſhall be ſaid to be the grant of A. and coofirms- 
tion of B. If one make a Charter of Feoffment of one acre of Land to A. and bis 
Heirs, and another Deed of the ſame acre to A. andthe Heirs of his body, and 
deliver ſeiſin according to the forme and effect of both Deeds; it ſeemes this ſhall 
enure bymoities, viz. be ſhall have an eſtate taile in tbe one moity with the Fee - 
ſimple ex pectant and a Fee-fimple in the other moity. | | 

If two ſeveral Tenants of ſeverall Land joine in a leaſe for years by Deed indented; 
theſe be ſeverall leaſes and ſeverall confirmations from each of them from whom oo 
intereſt paſſeth and doth not worke by way ot Eſtoppell. If B. Tenant for life of 
C. and he in remainder or reverſion io Fee of : ſame Land joine in a Leaſe for life 
or years by Deed indented ; this ſhall enure dung the life of C. as the Leaſe of B. 
— the confirmation of him in reverſion ot remainder, and after the Death of C us 
the leaſe of him in reverſion or remainder and the confirmation of B without any 
Eſtoppell. Plow, 140. 59. Co. ſuper Litt, 303. Co. 5. 15. (0, ſuper Lat, 1 45. Cor 
ſuper Litt. 21. Co. ſuper Litt, 45. 7 af : 73 

If Tenant in taile and he in reverſion grant a rent charge in Fee, it ſhall be taken. 
the grant of the Tenant in taile and the confirmation of him in reverſion, but when: 
the Tenant in taile dieth without iſſue, it ſhall be taken the ſole grant of him in re- 
verſion. If two Jointenants bee in Fee of ag acre of Land and they leaſe it to a 
ſtranger for life, and che Leſſee grant his eſtate to one of the Leſſors; in this caſe it 
ſeemes it ſhall enute for a moity by way of grant, and for the other moity by way 
of Surrender: ſee Brownl. I. part 141. 2. part, 51. 52. 291. Perk. (ef. o. 

If there be Lord and Tenant, and the Lord grant his Seigniory to his Tenant and 
to a ſtranger; this ſhall enure for a Moitie to the Tenant by way of Extinguiſhment, 
and for the other moitie to the ſtranger by way of grant. If Tenant for life. of the 

rant of a woman ſole grant bis eſtate to the husband of the wife, this ſhall enure 
— the hole by way of grant, Perk. ſect. 8 1. Dier 140. Perk. ſet, 82 83. 

If a Leaſe be made for life the remainder for life to a ſtranger and the Leſſee grant 
his eſtate co his Leſſor ; this ſhall enure by way of grant, If there be Lord and two 

oint-tenants in Fee, and the Lord grant his Seigniory to one of his Tengntsin Fee, 
it ſeems this ſnall rake effect for the whole by way of extinguiſhment, If there be 
Leſſee for life and the reverſion deſcend to two coparceners, and one of them take a 
husband and the Leſſee grant his eftate to the husband and wife; this ſhall enure by 
way of grant forthe whole. If the Diſſeiſee and the heire of the Diſſeiſor ( being 
in by deſcent) make a Feoffement by one Deed and livery of ſeiſin thereupon ; this 
is che Feoffment of the heire only and the confirmation of the Diſſeiſee. Co. ſuper 
Litt. 372. Co. 7. 14. 1. 147. 148. 5 E. 4. 2. 

6. If one have divers eſtates in Land and he make any charge or grant upon or 
out of it this ſhall iſſue out of all biseſtate. And if one have a poſſeſſion and an 
ancient right, and grant a rent charge out of the Lana, or make a Leaſe of the Land; 
this ſhall iſſue out of both the e1ates and it ſhall enure from him having ſeve- 
rall eſtates as it ſhall enure from ſeveral! perſons havisg the ſame eſtates, Per. ſ. 597 

6. If one that hath a rent charge out of a manor by grant reciting his grant, 

grant 


— 
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ſotne rent to u Leſſee for life of che manor ont of bĩeb th rent Goth iffue 
ine to m grid bis Heirs, — — thu 
oextingiiiſh by way of of Whith the Heif of theLeſſee 
| 5 away the tent, purchaſing the 
* ‚ —— VHfimſelf for by theſe HieenPthe 
deterttiimed. If J ſbi grant & Rent —— ellee, and 
by bie Det grint i over to 4 or the DiſRiſor᷑ makt a. æaſe for 
lifo or tzſt it! tethaiader to the und the Dffſeiſee dot grant dvet 
this remaitfer, and the Tenant dtcurne j brats of the Difſeiſee half be taken 
for a grant and a confirmation alfo ne yet prreat, If gk Lord and Tenant of 
- white acre and rwo other atrer, and the Lord grant by Beet to hu Teint chat be 
will aot diſtrain bis Tenant in lite ucre fob bis ſervice xhir grant all Hör enure 
to determine the Seigniory in any part, but is a cb ent, ſo thirif be Me diſtrüine 
in white acre, the Tenant may bave an actiom of Covetant. It z man bade A wodd 
of 200-acres, and he grant it to anbtherfor e or years, afid that he ſhall cut 
therein 4 or 5 acres every year; in this tie albeit be Wögd de granted and che 
— enure to pal it, yer the Grantee cun cut no mott᷑ but 4 or 5 r,, by the 
yeare. And yer che Grantor as thi is, citrrot hitniſelf cut any of the'wood 
* during dhe time, as in caſe where n doth grant to Mother that he ſmallcxut 
every year 4 or 5 acres in ſuch as'wood ; for in this caſe the grantor may iotwith- 
ſtanding cut as mucb as he will. And here note that inn all the caſes before #ttordith 
to the 6onftruſtion that the Law makes of the Deed ſo muſt the that 4s tg 
it, ſet it forth and plead it, as when it ſhall euure as t leiſe then it mũſt be pleated 
as a Leaſe, c: See more in Releaſe Numb. 9 Strrexntler Numb.”7 (opfirmerien 
Nawb:7. Co. ſuper Lit. 302. Perk ſeft. 69. Mich. 37 * 18.'PKz.'B."R" . 14. How 4 
In the confizathion of Deeds it muſt be 6bſerved —— 6 | Deed or Grant 
e 


rules that are appliable to all: te of all kinds of Deeds, /otid ate all docu 
applitÞle only to ſome lind 2 parr of the Deed vnly. In de pon- fn in lite 
103. 


ſtruction therefore of all parts Deeds theſe rules ure univ ob- parts and 
ſerved: Co. ſuper Lit. 313. E IC. 154. branches 
1. That the couſtruction be favourubſe and to the minds and Appatent in- thereof, Ge- 
rents of the parties as poſſibly it may be and law will permit. The interpretation of nerall Rules. 
Deeds muſt be favourable for the ſimplicitie of lay men. And the words muſt follow 
the intent, and not the intent; the words, as if there'be'Lord and Tenant andthe 
Tenant grant the Tenements to one man for Terme of Ri life the remaĩnder to 
another in Fee, and the Lord grant the Services to the Tenant for life in Fee; in 
this caſe howbeit a grant may enute by way of teleaſe, and a releaſe to the Tenant 
for life ſhall enure to him in remainder and is an extinguiſnment, yet becanſe this is 
contrary to the intent, it ſhall be taken for a ſuſpenſion only of the ſervices during 
the life of the Tenant for life, and the ſervices ſhall por iſtet ward to his Heire, But 
if the intent of the parties be apparently againſt law ther the EonftruRtion ſhall not 
applyrhe Dell to their intent, as if one give-land'ro another and his 'Heirs for 20 
years ;in this caſe the executor, and nor the Heir, ſnall have this lard after the death 
of him to whom it is given. So if one by Deet intending to give land to another, 
and his Heirs give the L md to him To have and to hold to him, or to him and his 
aſſigns for ever, without theſe words, L and his Heirs I this is but an eſtate for life 
at the moſt. Dot?. & Stud. 39 Litt. cap. 1 Plow. 161. 16 H. 8. 10. Dier. 15. 
Fitz, Bar. 237. Bro. Don. 14. 17 F. 3 J. . 46 E. 3. 17 
2. That the conſtruction be reaſonable and according to an indifferent and equall 
underftanding, and therefore if I grant to another Common in all my Manor, this 
mall be expounded to extend to commorable places otily, and not in my Gardens, 
Orchards, &c. And if I grant to one Eftovers out of my Manor; be may not by 
thus out down my fruit-trees. And if one grunt me ( Barrefter ) a Fee pro conſelio ; 
this ſhall be taken for counſell in Law only. And ſo in caſe of a Phyfitian. And if 
one grant to me to dig in all his Lands for tinne ; I 'may not by this grant dig 
under his houſe, And if one grant me Common for all my beats; Si e taker 


for 


+, the Deed cannot take effect according to t 


oftentimes tranſpoſe words contrary to their order to bring them to the 


⁰ 


for all wy. commonable beaſts, and notfor goats and the like. And if one 


One 
in the 


manner: by this grant I. may not p houſe or make waft: 


j: 3+; Thos 8h mach roger be not had to the native and proper definition, Ggnifice. 


e cal 
. manor a remainder 


name of aR 


ma tanted by the name of a Rexerter, a 
2 L not nice in grants, and 


therefore it doth 
; contrar r tas intention 

of the parties: neither falſe Latine nor falſe Engliſh will make a Deed void when 
the intent of the parties doth plainly appear. It is therefore beld that two negatives 
doe not make an afficmative when the apparent intent is contrary, Plow, 154.150, 
134 Dier 46. Co, ſuper Litt. 223. 146. 217. Co. 9. 48. 10. 143. 

4 That the conſtruction be made upon the entire Deed, and that one part of it 
doth help to expound A and that every word (if it may be) may take eſſec 
and none may be rejected. and that all the parts doe agree together and there be no 
diſcordance therein. If a man make a Feoffment of a II his Land in D. with Com. 
mon in omnibus terris ſuis; this Common ſhall be intended in the Lands granted in 
D. only, and not elſewhere, for it muſt be underſtood ſecundum ſub eflam materi. 
am. LN is from the Coherence, and by that which doth goe be- 
fore and follow 


| after, It is an ill expoſition that doth corrupt the Text, according 

tothe ſuhject matter. law 160, 16. 
That the conſtruction be ſuch as the whole Deed and every part of it may take 
effect and as muckjeffcR as may be to that 4 for which it is made, fo as when 
e letter it be conſtrued ſo 28 it may 


© + 


take ſome effect or other; words muſt be underſtood with effect, and that the matter 


Se. 12 · 


Forſeiture. 


intended may have force. And therefore if an Annaity be granted pro cos ſulis in. 


,, or a Feoffment made ad erxdiendum filium, or ad ſolvendum 108. theſe ſhall 
conſtrued conditionall grants without any words of condition, for otherwiſe the 
party will be without remedy. Lit. /eft, 283. Finches Ley. 60 Plow. 160. 154, 

6, That all the words of the Deed in conſtruction be taken moſt ſtrongly againſt 
him that doth ſpeake them and moſt in advantage of the other party, the words of 
Deeds are taken moſt ſtrongly againſt che ſpeaker.Co./#p## Lit. 1 83. Finches Las 6. 

And therefore if one ſeiſed of Land in Fee grant it to another, and ſay not for 
what time, this ſhall be taken an eſtate for life. But this is to be underſtood with 
this limetation, that no wrong be thereby done, for it is a Maxime in Law. Qu 
legis conſtruftio non facit i:jwriam. I be Law doth injurie to none. And therefore if 
Teng: for life grant the Land he doth hold for lifero another, and doth not fay for 
what time; this hall be taken an eſtate for his owne life, and not the life of the 
Grantee, for then it would be a forfeiture. So if one be ſeiſed of ſome Lands in Fee, 
and poſſeſſed of other Lands for years, all in one pariſh, and he grant all his Lands 
in that pariſh (without _—_ them ) in Fee fimple-or far life ; by this 
ſhall paſs no more but the s he bath in Fee ſimple. So if a man have a — 
wbere with there bach been Copyhold Land and other Land uſually occupied; and 
and he let this houſe and all bis Land thereunto belonging; in this caſe and by this 
demiſe the Copy bold land doth not paſs; for in both theſe caſes then there would 
be a Forteiture, But otherwiſe by theſe words all the Lands in both cafes would paſs: 
Co ſuper Litt. 112. | 

7. That if there be two clauſes or parts ofthe Deed repugnant the one to the 
other, the firſt part ſhall be received, and the latter rejected, except there be ſome 
ſpeciall reaſon to the contrary, and therefore herein a Deed doth differ from a 
Will, for if there be two repugnant clauſes in a will, the fi. ſt ſhall be rejeRed, and 
the latrer received. 

8. That that which is ally ſpoken be generally underſtood, unleſs it be 
qualified by ſome ſpeciall ſubſequent words, as it may be; for if one be ſeiſed of a 
* manor 


me 
leaſe 
beſt 


Deed. Cru. 63, 


ä — — — — — _ 
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9. That if the words may have a double intendment and che one ſtandeth with 
law. zud the other is againſt law, that it be taken in that ſence which is agreeable to 
la: and therefore if tenant in taile make a [eaſe of land to B for term of life, and 
doe not mention for whole life it ſhall be ; this ſhall be talen for the lite of the leſſor 
and not for the life of the leſſee, as it ſhall be if ſuch a leaſe be made by tenant in 

le. N EA ++ 
bog x ubtfuily ſer down be applied to him to whom they doe proper- 
ly belong. As if / S make a feoffment to one of his own name, and there is a coven- 
ant in the deed that / & ſh il deliver the deeds, this ſhall be taken of I & che feoffor 
and not / $ the feoffee Co 9.48 10 143 

11. That ſuch a conſttuction be made of abbreviations as the deed may not loſe 
his force as if one grant tet ili Mane? d D & C, if it be but one manor, the 
words ſh ill be taken for torum illud Manerium, if two manors then it ſhall be taken 
for rota ilia maneria. And here note that moſt of all theſe rules run through all the 
caſes of expoſition hereafter following, Fit. Grant. 41: Plow. 3 17. Ce. 5. 12.22. 40. Pl. 
61. Perk: ict. 110. 5 oY | 

Touching thiogs granted theſe rules are firſt to be known. 

1. When any thing is granted all the means to attaine it and all the fruits and The expoſiti- 
effects of it are granted alſo and ſhall paſſe inclaſive together with the thing by the on of the ſeve- 
grant of the thing it ſelfe without the words aum pertinentiis or any ſuch like words. rall you — 

As by the grant of Conuſance of pleas is granted the Ordinary proceſſe to bring — — 
cauſes to judgment, By the grant ot a ground is granted away to it. By the grant — * weeds 
of [Trees is granted withall power to cut them down and take them away, by the and ſentences 
grant of Mines is granted power to diggethem; and by the grant of fiſh in a mans therein ſhall 
pond is granted power to come upon the banks and fiſh for them. de — 

2 The incident, acceſſary, appendaat, and regardant ſhallin moſt caſes paſſe by mies. "TRE 
the grant of the principall without che words cum pertinentiis, but not + converſo,for ghar doth paſs 
the principall doth not paſſe by the grant of the incident &c: Co.ſwper Litt: 1 52: Lit. by the grant of 
Set: ;72.229:C0.4.86,87:8 H:7.4:Bro:Grant:$6.144.43 Ed:3.22.C0.10 64:ſuper © thing. 

Lit. 307. 

And therefore by the grant of a reverſion without naming the rent the reverſion 
after an eſtate taile, ber life, or years and the rent reſerved upon the eſtate will paſſe; 
fo as the tenant atturne to the grant: but by the grant of the rent the reverſion will 
not paſſe, So by the grant of a manor, the Court Baron thereunto belonging will 
paſſe, by the grant of a houſe or ground, the wayes thereunto belonging doe paſſe, 
by the grant of errable land: the common appendunt thereunto will paſle ; by the 
grant ot Mills, the waters, flood-pates, and the Ike that are of neceſſary uſe to the 
Mills do paſle; by the grant of a houſe, the eſtovers appendant thereunto will paſſe; 
by the grant of a manor, the advowſons appendant and villaines regardant there- 
unto paſle; by the grant of a Faire, the Court of Pipowders will paſſe ; by the grant 
of homage or rent, the fealty will paſſe; and by the grant of Eſcuage, bomage and 
fealty will paſſe. But divers things that by continuall enjoyment with other thin 
are only appendant to others, as warrens, leetes,waifes, eſtraies, and the like, het: 
will not paſle by the grant of thoſe other things; and therefore if one have a Warren 
in his land, and gram the land, by this the warren doth not paſſe. And 
yet if in theſe caſes he grant the land cam pertinent iu, or with all che profits, privile- 
ages &c.thereunto belonging; by this grant perhaps theſe things may paſſe. And 
here know that a reverſion may be parcell or appendant to a thing in poſſeſſion, and 
paſſe by the grant of it, but a poſſeſſion cannot be parcell or appendant to a thing 
in reverſion. And therefore if one make a leaſe for life of a manor excepting 20 
acres of it, and after grant the reverſion of the manor ; by this grant the 20 acres 
= nut paſſe, 3 85 H. 6. 38. Co.1 1. 47:50. Plen. 103. Bro: Grant: 60. 129, Co. 1:7 
28. 

So if one be diſſciſed of an acre parcell of a manor, or of common appendant to 
the manor. and betore an entry or recontinuance of the acre or common he grant 
the manor to a firanger; by this the a re of land or common will not paſſe: But o- 
ther wiſe it is in caſe where a leaſe for years ny is made of parcell of a manor, 

H 


— 


— 


— 


And if a leaſe be made for life of 20 acres parcell of a manor, and after the manor 1 
ſelfe is granted; by this the reverſion of the 20 acres is gramed and will paſſe alſo. 
See Brownlo:1 part. 184. 18 f. 2 part. 19 3. 

And if a man make a feoffment in fee of an acre of land pateell of a mano , and 
after repurchaſe it, and then grant the manor, this acre will not paſſe by this ane, 
for it is not united by the new purchaſe : But it is otherwiſe of trees, for v4 man 
make a leaſe for life of a manor or other land excepting the trees, and after grunt 
the reverſion of the manor or land to another; hereby the trees doe paſſe, Ang; 
a man make a feoffment in fee of a manor excepting the trees, and after the feofee 
buy the trees, in this caſe the trees are united againe , ſo that if the feoffee ſell the 
manor, the trees ſhall paſſe with it. If I leaſe an acre of land to which an advowſog 
is appendant for terme of life 'reſerving the advowſon, and after doe grant the 
reverſion of that acre with the appurtenances; hereby the advowſon doth not paſſe. 
Bat if I grant the advowſon for terme of life reſerving the acre, and after grant the 
acre with the ad vo ſon cum pertinentii; by this the advowſon doth paſſe, if 
land be appendant to an office, there by grant of the office with the appur. 


tenanc es the land will paſſe without livery of ſeiſin. And if an office be appendant 


to land, there by the grant of the one the other will paſſe. 3. That which is 
patcell or of the eſſence of a thing albeit at the time of the grant it be actually 
ſevered from it, doch paſſe by the grane of the thing it ſelfe. And therefore by the 
at of a Mill, the milſtone doth paſſe albeir at the time of the grant it be aually 
evered from the Mill. So by the grant of x*houſe, the dores, windows, locks 
and keyes, doe piſle as parcell of it, albeit at the time of the grant they be acual. 
ly ſevered from the houſe, 4. By the grant of the land, ar ground it ſelſe, all 
that is ſupra, as houſes, trees, and the like is granted, alſo all that is inſra, us 
Mines, earth, clay, quarres , and the like. And by the grant of a houſe, the 
grotind whereon it doth ſtand doth paſſe. 5. When any matter of intereſt or pro. 
lt it granted, the grant ſhall be taken largely · But when any matter of eaſe or pleaſure 
only is granted, as a walk, or the like, the grant ſhall be taken ſtrictly. 6. Wbent 
man doth grant all his lands, or all his goods ; by this grant doth paſſe not only 
what he is ſole ſeiſed or poſſeſſed of, but alſo what he is joyntly ſeiſed or poſſeſſed 
of with another. And ſo ? cenverſo. If two men joyn together and grant all their 
lands, or all their goods; hereby doe paſſe not only all they have joyntly and toge- 
tber, but all thoſe they have ſole and apart. 7. Some words in deeds are larg 
ard have a generall extent, and ſume have a proper and particular application; 1. 
former ſort may containe the latter, as Dedi, or Conceſti, may amount to a grant, 4 
feofiment, a gift, a leaſe, a releaſe, 2 confirmation, a ſurrender: and it is in the ele- 
ction of the party to whom the deed is made, to uſe it to which of theſe purpoſes he 
will. And hence it is that if a Lord by the words of dedi & cenceſſi grant to his tenant 
that doth hold of him his tent; or one that hath a rent charge out of land doth 
grant it to the tenant of the land; that in theſe caſes the rent is extinguiſhed albeit 
ir de by way of grant. But a releaſe, ſurrender, confirmation &c. cannot amount 
to a grant &c. nor a ſurtender to a confirmation or a releaſe &c. becauſe theſe be 
proper and peculiar manner of conveyances and are deftinated to a ſpeciall end. 14 
H. S. 25. Co. 11 50. 14 H8.1.Co ſaper Litt. 4. 12 H.7.25. Plow.289.19 H,6.4:Cs. 


— u er Lt. 301. Lit: Seft:543t544- 

— os "Raid words whereby things doe paſſe ſome are collective, compound, or 
are granted, nerall comprehending many things, as heredicaments, lands, tenements, honors, Iſles, 
expounded. yjjlages and the like including lands of ſeverall forts and qualities. And ſome words 
2 or particular, as Meadow, Paſtute, Wood, Moore and the like, Co. /uper 

Lit. 5:6 Co. 4. 88. 
8 The word [ Hereditament ] is of as large extent as any word, for whatſoever 
iTanicar, . a . . j . 

may be inherited, be it corporeall or incorporeall, reall, perſonall or mixt, is an 
ieditament. By the grant therefore of all hereditaments do paſſe honors, Iſles,Caft!'s, 
) Seigniories, Manors, Meſuages, Lands, Meadows, Paſtures, Woods, Moores. Mariſhes, 
Furſes, Hesths, Reverfions, Commons, Rents, Vicarages, Advowſons in groſſe, and 
the like things which the _ hath in feeſimple at the time of the grant, W 

eſcen | 


he hath it by purchaſe or t. 
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And the word [ Tenement ] is of extent alſo, and it ſeemes doth compre- Tenement. 
hend 2s much as che former. And therefore by the grant of all Tenements will paſſe 
as much as by the grant of all Hereditaments, Co. ſuper Litt: 6. 16. Perk ſett-114,u5, 
11 H. Bro. Grant, 43 Co. ſuper Latt.6.Perk /ett.q11, Ld 
The word L Land Jtritlydoth (ignifie nothing but errable land, but in a larger _—_ 
ſenſe it doth comprehend any ground, ſoile , or earth whatſoever. And therefore 
by the grant of all Lands, doth paſſe errable lands, meadowes, paitures, woods, 
moores, waters, mariſhes, furſes, heath. and ſuch bke, and the Caſtles, buſes, 
and buildings chereupoo, but not rents, advowſous, and ſuch like things. Allo by 
grant of any land in poſſeſſion the reverſion theteof will paſſe. And yet by the granc 
of a reverſion of land the land in poſſeſſion will not paſſe. Co. ſuper Litt 4 Co.4 891, 
Perk, ſell. 114. Eo. 11.47. 50. 10. 10). 
But here it muſt be obſerved that in caſes of grants and gifts of all hereditamente, Note. 
tenements, or lands, conſideration is had of the eſtate of the grantor , for ifa man 
be ſeiſed of ſome lands infee, and have other lands for life, or years only, and all 
theſe are lying within one pariſh, and he grant all his lands, tenements, or heredita- 
ments in this pariſh to another in fee ſimple, fee taile, or for life, and give livery of Forſciuue. 
{eifin in the lands whereof he is ſeiſed in fee, in the name of all the reſt ; by this 
:dorh peſſe no more but his lands whereof he is ſeiſed in fee, for otherwiſe it would 
be a forfeiture for thoſe lands. But if the livery of ſeiſin de made in any part of the 
lands be hath for life or yeares, then that part wherein the livery is made will paſſe 
and no more. And if the conveyance be by bargain and ſale and deed inrolled, then 
the lands whereof he is ſeiſed in fee fimple and for life ſhall paſſe, and not the land 
he hath for a terme of years. And yet if ja bis caſe rhe grant be for yeares. then all 
the lands will paſſe, for then there will be no farfeicyre in the caſe. Howbeit it is ſaid 
in Bro: Done 44. pro lege. That if a man give or grant all his lands and tenements Forfcicure. 
in B, that by chis for years doe not paſſe, and tha theſe words doe intend 
franktenements at the leaſt: C Aw. caſe Aich S lac: curia ꝙ H:7:25: BreGrant:87..11, 
H:4,28. 55 5 
Theſe words L Honor, Iſle, and Commote] ate compound words and of lar 
extent. And therefore by the grant of them may paſſe ane or more 3 * — 
manors and divers other lands. Alſo a Caſtel may containe one or more manors, © Cale. 
And therefore by the grant of a Caſte! may paſſe one or more manors. And ſo l 
ſometimos }ranver/o a Ciſtle may paſſe by the grant of a magor. But by a Caſſle 
moſt commonly is ſignified no more but the houſe or building and the parcell of 
ground incloſed wherein it doth ſtand: Ce ſwper. Lite. 5. Plow.169. 
This word | Village or Towne | is of large extent alſo. And by the grant of it Town or vilag 
a manor, 1agd, meadow, and paſture, and givers ſuch like things may — v ſuper 
Litt 5.Plow.168. 
This word [ Manor is a word of large extent and may comprehend many things: «Manor 
And therefore by the grant of a manor without the worꝰ of Cum pertinentiic doe ; 
paſſe demeſnes, rents, and ſervices, lands, meadowes ; paſtures, woods , com- 
mons, advowiqns appendant, villaines regardant, Courts Baron and perquiſites 
thereof that are in truth at the time of the grant parcel} of the manor. Co. ſuper 
Lit. 5. G. Neri eld. 116. Cg. 11: Plow: 168: Dier:233:14 H.:: lac: B R. Dyer: 
zo:8 H:7:4; Baintons caſe: M:9: | 
But nothing ahnt in truth is not parcell of che manor, albheit it bee ſo reputed, will 
poſſe by che grant of the manor, and therefore if one have a manor, and after pur- 
chaſe the lawday or a warren to it, and then be gratt away the manor , hereby 
the lawday or watren will not paſſe. And yet if by union timę out of mind they have 
gotten a reputation of appendancy, perhaps by the grant of the manor cum pertin- 
theſe things may -palle : By the grant of a manor alſp divers tons may 
An Honour alſs may paſſe by this name: And ſo alſo may 2 Caltle or a hundred: 
And one manor alſo that is purceil of another manor may paſſe by the grant of that 
manor whereofic is parcell: Brownlo: 1 part: 155:Co:ſuper Litt'5: 26: Aſſ: Plow: 54: 
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The word [Knights-fee] is a compoupd word alſo and may comprehend an 
e wor nights- fee] is a com word alſo and may comprehend 
things. And therefore by the grant of this may paſſe land , meadow, and — 
as parcell of it. And ſometimes by this doth paſſe ſo much land as to make x Kn 
fee. And ſome ſay it doth containe eight hides of land. And it ſeems alſo thats 
manor may paſſe by this name if it be uſually called fo. Co. ſuper Lit. 5. Plow. 168 1 


3. 
The word [Grange] is a compound word alſo , and by the grant of a Grange 
Grange. will paſſe a houſe or edifice: not only where corne is ſtored up like as in barns but 
neceſſary places for hubandry alſo, as ſtables for hay, and borſes , and ſtables and 
ſties for other cattle and a curtilage and the Cloſe wherein it ſtandeth at the leaf}. 
And where land, meadow and paſture &e. belonging to ſuch houſes are called all 
together by the name of a grange,there perhaps by this word the whole may paſſe, 
C ſmperLit.y: Plow. 167. . 
The word [ Fatrme or Ferme] called in Latine firma is alſo a compound word 
Farme. and doth comprehend many things And therefore by the grant of Ferme will 
paſſe a meſſusge and much land, meadow, paſture, wood &c: thereunty 
belonging or therewith uſed, for this word doth properly fignifie a copitall ot 
principall meſuage and a great quantity of demeſnes thereunto appertaining. Alſo by 
the grant of all Farmes or all Fermsit ſeems leaſes for years doe paſſe. Co. 7 Any 1 
5.Plow.195 Fro. Grant 155 
or gange of This word is a collective word alſo, for by the grant of an bovatem terre, or 
of one, or of an oxgange of Land may paſſe land, meadow and paſture, and it doth 


land. 
Halfe a Plow properly intend as much as an Oxe can till. And [ugam terre, or baife a Plow land 
land. is as much as two Oxen can till, and by the grant of halfe a plow land may paſſe 


meadow, and paſt ure Co ſuper Lirr.3. 19 
' The words [Plow land, and a Hide of Land.] are Sy»onyme and are colleQire 
A Plow land words alſo. And therefore by the graht of Carucatam or Hidaw terre, or ofa Plow 
= _ of land, of of a hide of land oy paſſe 100 acres of land; meadow and paſture, and the 
— bouſes thereupon, but it doth properly intend as much land as one plow can till ins 
yeare. (0: ſuper Litr.5.Plqw.167. p24 7 
dee This word L A yard- land.] is alſo collective and doth comprehend nay thiogs, 
A — but it is not certaine for in ſome Countries it doth containe 20 actes, and in ſome 
land. Countries 24 acres, and in ſome Countries 30 acres, by the grant therefore of yirge. 
tam terre, or a yard land will paſſe that quantity of land meadow and paſture that is 
called by this name. And fo by the grant of balfe a yard, or a quattet of a yard land, 
Co:ſuper Litt;is. © Be) | 
Fold courſe, The word [Fold courſe ] is alſo compound, for by the grant of a fold courſe 
lands and tenements may paſſe: Et fic à Smilibus. And finally by the grant of 
ſuch compound thing as before for the moſt part there doth paſle thereby ſo 
28 in common reputation is accounted part of that thing and is uſually called by that 
name. Co ſuper Litt:6.Plow: 167. | Lad 
Parſonage By the grant of a Rectory or Par will paſſe the bouſe, the glebe, thetithes 
Rectorie, and offerings belonging to it. And by che grant of a Vicarage will paſſe as mach as 
Vicarage. doth belong unto it, as the Vicarage houſe &c. 8 H.7.1:Bro. Grant. 8 6. 
By the grant of a meſuage, or a meſusge with the appurtenances doth paſſe no 
Meſuage, more but the dwelling bouſe, barne, dove houſe, and buildings ad joining. orchard, 
— gon „and cuttilage. 3. a little garden, yard, field, or peece of void ground 
: ying neer and belonging to the meſuage; and houſes adjoyning to the dwelling 
bouſe, and the cloſe upon which the dwelling bouſe is built at the moſt; P/ow.$5:15 
171.178: 569. Litt: Bro: Sift. 31.185: Co, ſuper Litt. 3. Co:10.65. Nelw. 7 Hi 
6:2: 10 | 14:30! 
And ſo much alſo may paſſe by the grant of a houſe ; To that the quantity of an 
acre of ground or the: eabouts in Orchard, Garden, and out: let may paſſe by either 
of theſe names, but more then this will not paſſe by the grant that is made in either 
of theſe words, albeit more have been occupied with it, and albeit more be intended 
to be paſſed by the grant. And therefore if there be a meſuage or dwelling houſe and 
divers acres of land thereunto belonging called all together by the name of _ 
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And a grant is made by theſe words;of all that meſuage with the appurtenances com- 
monly called by the name of Hedges; by this grant nothing ſhal paſs but the meſuage, 

Garden, and curtilage. | 

And yet if a manor or farme be commonly called by the name of a 

meſuage , thereby the grant of a meſuige the whole manor or ferme may 

paſs, And by the grant of à meſuage or bouſe and all che Lands thereunto apper- 

eaioing will-paſs all the Land uſually occupied therewith. Alſo by the name of 

meſuage a Chappell or a Hoſpitall may be granted. Browyl. 2 part. 53. See before; 

List. Bre. ſect. 185. 160. Fre. Leaſes 55, Plow, 170. 13 Af. Pl. 2. Co (wper 


2 
By the grant of a Cottage doth paſs a little dwelling houſe that bath no land be- S 

longing to it. Er bl has, 
cadow, 


By the grant of all a mans errable land there doth paſs no more but that kind of 
land. And by the grant of all a mans meadow ground, or all a mans meadows, doth 
paſs no more but that kind of ground: And by the grant of all a mans paſtures 
doth paſs no more but the Land or ground it ſelfe imployed to the feeding of beaſts, 
and alſo ſuch paſtures and feedings as be bath in another mans ſoile. 

If « man have divers acres or peeces of Wood, and grant to another m- oed. 1 "ay 
nes boſcor ſues, or all his woods, or all his woods growing in ſuch a place; Wc 
by this grant doth paſs all the high-wood and under-wood, and not only 
the wood growing upon the land or ſoile, but the land or ſoile it ſelfe wherein it 
- doth grow. 

But in this caſe if the grantor have in the ſame place divers peeces of wood and 

divers cloſes wherein there are divers trees growing in the bedpes ; it ſeems in this 
caſe theſetrees in the hedges ſhall not paſs by this grant in theſe words, eſpecially 
if the caſe be ſo that che cutting of them will be a waſt: And yet if the grantor have 
no peeces-or groves of wood in the place, nor trees but what are growing in the 
hedges and grounds, in this caſe it ſeems all the trees except the apple trees doe paſs, 
bat not bis bedges and hedg rowes. And in caſe where the trees only doe'paſs, as 
where the grant is of all à mans trees, there ſhall paſs no mvre of the ſoile but ſo 
much as ſhall ſerve for the nutriment of the trees, and tbe owner of the ſoile ſhall 
have the graſs growing thereapon alſo. 
If a man graat to another all his ſalable underwoods within his manor which have 
been uſua'ly ſold by the owners of the manor with free entrie, egreſs and regreſs for 
felling, making and @arryingthe ſame away at all times convenient; in this caſe it 
ſee mes the ſoile doth not paſs, but the wood only. And yet if thoſe words with free 
entrie. &c. be omitted, contra. 14 H. 8. 1. Perk, ſect. ii 6. Co. J 11. Br. Done 14. 
C. 11 11.50. Curia. Hill. 16. Pac. B. R. Pinchcombs caſe. 

If one deviſe, grant and to Terme let a farme with all maner of timber, wood, 
underwood land hedg rowes except the great oakes in ſuch a cloſe, to have and to 
bold cheFarme for 21 years, in this caſe albeit there be the word Grant, and that 
the trees be not named againe in the Haben dum, yet the other trees doe nor paſs by 
this grant otherwiſe then in other leaſes, and if the Leſſee cut any Timber to ſell, iz Tot, 
— — Dier 374. Co. 11. 48. | | 4 

Tofre is a place where a meſuage hath Rood ; and by this name in a grant *fuch Brera Fr 
a thing will pas. Wat" * | 1 , — Aer. 

Bruera is a heath or heathy ground. Fraſſem is à wood ot peece of — — 
ground that is woody.  eA/netwm is a wood of Elders, or place where Elders — 
grow. - Salicttym a wood of willows or place where” willows grow, Selds, Lupulicetum. 
a wood of ſallowes, willowes or withies, or place where ſach things grow, Aruadinetum. 
Filicetum is a brakie ground or place where ſuch things grow. Feria * — — 
wood of aſhes, or place where Aſhes grow. Lapulicetum, a bopyard or place Meriſeus a 
where bcps. doe grow. Arundinetum, à plate — reeds grow. Roncaris or Mora, = 
Runcaria à place full of bryars ot brambles: Iunceria or Toncaria”0f Tampus 
{ which are all one) a place where ruſhes doe grow. Ruſcaria a place where knee- 
holme or butchers pricks or broom doth grow. Aferiſcus 4 fenne or mariſh 
ground. Mora, a more barren: and uprofitable ground then a marſh, 

| And 
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Vacarte. Porta- 
ria Stagnum. 
Gurges. 


Stadium. Fer- 
lingas. Quaren- 
tena terræ Selio 
terre. Acre o 
Land, Rood of 
Land- 


Mines. 
Trench. 


Tuorkes, 


Common, 


Eſtovers. 


Way. 


Foreſt, Park, 
Chaſe, Watren. 


And by grant of theſe and ſuch like things, or of 20 acres of ſuch ground, theſe 
particular kinds only or ſo many acres thereof doe paſy. YacaRa, is a Dairie-honſe. 
Porcaria, a Swineſtie. Zercarian Tann-houſe : and by theſe names theſe things will 
paſs. By the name of Stagnum or Pool, or Gurges a gulfe, the water, Land, apy fiſh 
in the water will paſs, Co. ſuper Lite. 4. 5: (0. ſuper Litt. 5. 

By the grant of Stadium, Ferlingus or Quarenteva terre doth paſs 8 futlong or 
farrow long, which anciently was the 8 part of 8 mile. By the name of Selioor per- 
ca terre doth paſs a ridge of land which is ſometimes longer and ſometimes ſhorter. 
By the grant of an acre of Land doth paſs ſo much azin an acre by meaſute in that 
Country by the Ordinary account and meaſure of the Country. By the grant of x 
Road of Land doth. paſs 1o pegrehes the 4 part of an acre. And by the grant of 
6 foot in length and two foot in breadth , fo much only doth paſs. And by theſe 
and ſuch like names land may be granted; Co /dem. 

By the grant of Minerat or Fodinas piumbi & c. or Mines of Lead, &c. the Land 
it ſc}fe ll paſs if livery ot ſeiſin be made thereof, but otherwiſe it ſeems nor, and 
then the Grantee hath by the grant a power to dlg only granted unto him. Co. ſuper 
Lite. 6. Co 5. 12. 

If one grant to me to dig a Trench in bis ground from ſuch place to ſuch a place 
to convey. water by A lezd pipe, or otherwiſe ; hereby allo incluſive is gramed a 
liberty at any time: after to dig to amend it as occaſion ſhall be. Perk. /eF. 111, 

If onę grant to me to fig turfes in his land or ſoile and to carry them away at my 
will and pleaſure; by this is not granted the land it ſelfe, the houſes or trees there- 
upon or mines therein. Co. ſuper Lit, 4. 

If one grant to another Common for all bis beaſts in his Land; hereby is not granted 
Commonfor Gostet, Pigges, and ſuch like heafts and cartel} that are not commonable. 
Bar j grant be __ for all manner of beaſts ca And if one to 
another common without number in his Land, the grantoꝶ is not her 


to 
common there with che Grantee. Brownl. 1 part 53: Co. ſuper Lis. 4, Peri ell, 
108.1 : Brownlow: rep. 1 part in toto. 2. part. 33. noo bs Th 

And if ope 917 to me common of paſture for 10 Ning in his Lands in Dale ; by 


this grant I ſhall have common in his commonsble grounds and lands only and nas 


many other lands. And if a man grant common of paſture to me for my beats 


bicunque averia ſus ierint, and he occupie #00 8£res of Land with hit beaſts, and 
after he keep no beaſts ; yet by this grant I may keep my beaſts in thoſe 100 acres, 
But if he grant to me Comman, of gaſture for my beaſts. whereſoever his Cattle 
ſhall gag &c, by this grant I ſhall have no common but hen the Grantor dothule 
his common with his Cattell, &c. 2 
By the grant of Eftqvers will paſs boyſe-boor, hay- pot, and plow-baot; Byt if: 
wan grano me Eftovers gue of his magor, I may not by this grant cut down any 
of the fr je crees withip his mangr. Pak fe}, 116. I 1:45 b 
If hand be granted to me; hereby alſo impſicit ly is 8 way therennto granted to 
o chat i 77 5 20 acres of Land and grant me one acre in the middeſt 
b e 


me alſg. | 
gf, | n granted mea way to it:: And yet if a man haye two 
loſes ny br u — goe over * of them for his eaſe to the — Dew 
Way ; ind after further Qoſe cum pertinentius; by this gragt the vew 
A not paſs. Fan of Clay. caſe Trin. 5. Pac. B. R. Per illi: & 
Tip ices. Mie, 3. t. 4d 10 fad 3-27 - 30080 
if s wan haves Foreſt, Park, Chaſe, Viyarie, and Warren in his own ground, and 
F x Þ K, Chaſe, Vivarie or Warren; hereby not only the priviledge 
bot the 30d it ſelf dotb paſs. But if the ground be anathery; os if it be his own and 
the grant be onely the game, &c.. in theſe cafes the Land or foil it ſelf will not 
7 5 Wiſeman: coſe. Mic. 9. Par. 


A fiber, and by bis Deed doth grant /eparelem piſcariam, ot 


And 


* *** —_— » it. Ss. as weeds D.>T>D»O2»O Lo 1 Free 
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nd if one grant all his fiſh jo his pond; by this is granted « power to come 
ac fiſh for them, but the Grantee may not hereby dig a trench, and let out the 
water to take the fiſh, albeit they may not be otherwiſe taken, 1 bob 

If one be ſeiſed of 20 acres gf land, and he grant to another and his heirs the 
veſture, or the herbage of it, ind makerh livery of ſeiſin in it. ſecyndups for mum carreg. fe dur = 
by chis grant doth paſs the corn, graſs, underwood, ſweepage, and the Ihe and. 1g. 
for theſe things the Grantee may have an action of treſpaſs, for any wropg.deheto 
dim in them. But hereby che land it ſelf, the houſes, and grean tires thereupon; and 
mines therein doe not paſs. And if one grant the berbagt Nx. veſtyre of «wood, 
hereby is granted the grafs and nnderwood onely, and net the timber; on great pf of 
trees. But if a man ſo ſeiſed of 20 acres of land, to another che profity-of this lands. 
land to have and to hold to him and his heirs, and maketh livery ſecendum ferm 
carta; hereby the veſture, herbage, trees, mines, and all, whatſoever. parcell of 
that land doth paſs. Co. /wper Litt. 4. Dier 285. Trin. 5 ec. B. R. end. 

If one grant to another all his Deeds, or all his munimencs 3 hereby will: paſs all Dreads. 
his charters, Feoffments, Leaſes, Releaſes, Confirmations, Letters of Atturney and 
the like. 35 H. 6. 37. , | i 

If one give or grant to another Omnia bong, or all his goods ; by this doth paſs alh So. 
bis. moveable and immoveable, perſonall and reall goods, as horſes and other 
plate, jewels, and houſhold ſtuff, bowes, weapons, and ſuch like and his 3 a 
and his corn growing on the ground, allo all the obligations and bils that art m 
to him, and in bis ewn name doe paſs by this, but not the debts due by ſuch ꝓbliga- 

tions and bils. Co. ſuper Litt. 118: 39 H: 6. 35. Dier 59. Perks ſect. 115. 12 H. 8. 4. 
Bro. Grant 96. 51 Done 39. 47 » Dier. 5 Ce. 8. 33. 
And ſome ſay that leaſes and tearms of years of Houſes, Lands, Rems, Com- 
mons, &c. Rents charge for years, Wardſhips of Tenants in Capite, and by Knights 
ſervice, and the intereſis that a man hath by Statute Staple, Statute Merchant, or 
Elegit, doe pzſs by this grant, but of this others doubt. And if a man give or grant Chartcls, 
to another om catalla ſua, or all bis chattels hereby doth pals as much as by the 
grant of all his goods, and by this without queſtion leaſes for years, &c,. doe pals. Sed. 13. 
But by neither of the grants doe paſs choſe goods or chattels which the grancor 
bath by delivery in keeping for another, or the like. Neither dorh any eſtate of 
inhericance or free hold, or the charters concerning any freehold paſs under theſe 
words. Neither doth any thing in action, as debts or the like, nor hawkes, hounds 
popinjays, or the like paſs by this — And yet if an Executor grant omnia bona &- 
cat alla ſua, all his goods, hereby the goods and chattels he bath as Executor as well 
as his other goods and chactels will paſs. And if one grant all his leaſes for years 
which be hath by any conveyances ; hereby the leaſes for years which he hath as 
Executor as well as other leaſes for years will paſs. Per ch. 7uſt. J. R. 21 fac. Ad- 
judged 3 Jac. Kelw. 64. 10 Col. 4 1, Per Flemming Juſt.7 ac. B. R. | 
If one grant to another all his Utenſils ; hereby will paſs all bis houſhold Ruffe, Utenſils, 
but not his plate, jewels, or any ſuch like thing. Dier 59. 

If a man be ſeiſed of land in Eee · ſimple or for life, and have an eftate in it for years Grant of all a 
by Statute Merchant, Staple, Eleꝑit, or the like: and he grant all his eſtare, or all maus eſtate, 
his right. or all his title, or all his intereſt of and in the land ; by this grant all his 189% c. 
eſtace, and as much as he is able to grant doth paſs. And if Tenant for life of land, 
the remainder to the ſtranger in taile,the remainder to the right heirs of the Tenant 
for life doe grant by theſe words; hereby both his eſtates do paſs. And if a Tenant 
in tail grant all his eftate in the land, — doth paſs as much as he can grant. And 
all theſe words alſo do cary and paſs reverſions as well as poſſeſſions. And if a man 
bare a terme of years of Land, and he grant his term, hereby doth paſs the term 
of years, and all his eſtate and intereſt of the Land. Co. ſ#per Lit. 345. Lite. ſect. 

613. Plow. 161. Ce. 1. 153. 
And note that by all theſe names theſe things may be granted, and that for ſuch Note, 
things as are grantable without Deed, when they paſs by a verball grant in any of 
yore ** the words ſhall have the ſame expoſition as they ha ve in Deeds. Fire. 
581. 
If 


. — 
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2 "Deed. Crarb3 


Certeintic 
and ſncerrein- 
tie, Miſnaming 
how it doth 
hurt or not. 


If one grant all his goods im ſuch a place / be fuer int if any be there, hy tm; 
grant not bing doch paſs, but che e in ſuch a place at the de wo 
grant, and not any ot that ſhall be there afterwards. H. 6. I 7 OY 

If two inen have goods in common, and bave other good ſeverglly, 29d they give 
me all the by this grant is — all their goods they have in common, and 
likewiſe all dave in ſevetalty. Bro. Dane 11. * | 

re Teifints in common, ot 'others ſeverally ſeiſed of Land, join in the grant 
of tent of 2wwehty nge, or 2 horſe, out of che Land whereof they are f 
ſeiſed *by this grant the Grantee ſhall'have two twenty ſhillings of two horles, 

Pim #7 113400 £6: #6108. , 

If 4 man grant Rem of ren pound to me, To have and to hold during my life 
and my wives life; and ufter che death of my wife a tent of three ponad to me for my 
life; ie tis caſe if Hy wife die, I ſhall have both the rents. But if there be any 
words of reſtraint or determination of the firſt rent, it may be otherwiſe. Bye. Gy. 64 

If one be ſe ſed of a garden plot inthe e of Sale, and grant it to B. for ten 
years, which being expited he doth grant his garden plot to C. for twenty one years, 
and C. doth build a houſe upon part of it, and leaveth the other part in a garden 
plot ſtill, and after the twenty one years ended, the leſſor doth grant to D. fetan 
Hhbw pech fundi fiive gavdin' plost inper in tenura de B & nunc de C. lying in the 
—— Sale, by this grant the houſe newly built, and the plot of garden doth paß. 
aindg. M. 20 Pac. B. R. Burton verſus Brown. 

It bhe grant his Manot of Dale in Dale, which in trath doth extend into Dale 
and Salt ; in this caſe no part of the Manor chat doth lye in Sale ſhall paſs. So ir 
one grant all his Tenements in Dale; hereby none of the Tenements in Sale will 
piſs; So if the Manor lie within the pariſhes of A. B. und C. and the grant is of the 
Manor+f Dale, lying within the pariſhes of A. and F. by this grant no part ofthe 
Manordying in C. will paſs, But if one ſeiſed of the Manors of A and B. in the 
County of C. grant thus, tot um ilind Aunerium de A. c B. cum pertix' in C C 
or totum illnd Manerinm de A. cum B. in (om C. by theſe grants in caſe of a com. 
mort perſon both the Manors will pals. ' Bro. Grant 53. 88. Done 26+ Co. 1.46. 
 Wonegrant all his land in Dale whieb he had of the gift ot J. S. by this grant 
nothing will paſs bat that which he had of the gift of J. S. But if one grant all his 
Latids in Dale called Hodges which he had of che gift of J. S. by this grant all that 
which is called Hodges ſhall paſs, albeit the grantot bad it nat of the gift of J. 5. 
Bro. Grant V low. IVI grant all my Land in D. in the tenure of J. S. which 1 pur- 
chaſed of J. N. ſpecified in a Deviſe to J. D. and I bave ſome Land in D. whi 
doth anſwer to all this, and other Land that doth not anſwer to it in this caſe the 
firſt ſort of Land hall paſſe. If I grant my Manor of F to J. S. and in truth] 
have two Manors of that name, South F. and North F. this muſt be made certain 
and. good by Averment which was meant of the two. But if J grant ten Acres of 
Wood in Dale, where I have 100 Acres, this is made good and perfect by my Ele- 
ction which 10 Acres I will have, and ſo it is perfected. But if I recite where I am 
ſeized of the Manor of North F. and South F. and I grant one Manor of F. in this 
caſe the Grantee may chooſe which of them he will See more in Grant. Election. 

If one grant all his Lands in the occupation of 7. S. by this grant doth paſs not 
onely ſach Land as 7; S. doth occupy by right, but alſo ſuch Lands as he doch 
accupy by — and not onely the Lands whereof he hath ſome eſtate, but alſo 
ſuch Lands as whereof he hath che paſturage onely. Dockyaies caſe Paſch. 12. fac. 

If one grant all his Lands in . and elſewhere in the County of S. in the Tenure 
of I. S. by this grant nothing doth paſs but that which is the Tenure of 7. F. 2 7c. 
Br, | 

If one grant his Manor of S. nec non omnes maeriſcos ſues de F. ac omnia terre, te- 
nementa & c. in f. & alibi dit? Manerio ſpectan; \by this grant the marſh doth paſs 
though it be no part of the Manor. Adjudge Seignior We ut wort he caſe. 

If one grant all his demeſne Lands of his Manor of Dale, &c. it ſeems by this the 
cuſtomary land parcell ofthe Manor held by copy doth paſs: Co. 1. 46. 1 
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Aobo de d of richeswhich di — pam of which were ga 
chered by tde Almoner, ani pact not; — & emed, derima 
ranoram Cc. infra domi nium praditt & præcinłt ejunſdem, in dict Comic”: A 
als dicimas, proficua — ll G07 infra: ini pred of dict 
* S — — ae mm rind et for 
grant ſhall pa ſſe alt the tithes a3 well choſe that were collected oh 
— as thoſe which were not, and thoſe words que per &. — 
l to the laſts: and not to bath ſeneences. an Hul. a 


» 2%? - nol ©} 25 13} © Tit 


—— ꝛ0 atres 3 by this grant the whole do tes will paſo. Dier. xo. 

— the Scite of an Abbie  anner terras frat æpaſt ura. Se. emp 
Monaſtor\ fertinen' Cc. via; ſuch a adiog-and ſoch a thing, &c 

be grantee nail have all che lands belonging ro che 3 bo hes 

— relate to Fabſcr: 1 onely, and nottp!ownia. If dun by deed gront 

— had pa ſſed urto him by letters patents ditecb 10 of SEES 

Lebe patent ivas dated 10 of Iuly being proved that that 

wil be good, but if no patent had beene — 

— — to the Patent : this bad beene neught. Sof — you 

words, the land which the King bath granted to me dy hs -letters patency; the — 

whereof. doth followidtheſe words; — be ſome miſtake in 515 Rencslli it 


be all (Tenements } Ig 
Sow aA ds yon — — — d Le 

* this grant is void; and though in the Tenure of hai beene ſirſi placed, yet it 

bad Bat it ſeemes otherwiſe. - Co: 30.39. Dyer go. if I grant 


I have! but one 


it ſeemes chit ĩs not 
— — 0 Naw 8 and in Fine, 4 


Nom and io Prernita pert 35/wpet — 
N : 2 4 13 hs I * 1 Os 
_ io — 33 —— 2 e l 242 —— be & 

the feofſer, le yet iris a rule; Fhat what will. — 'by rac 04 Feet, 

will be £xcepted by odd faine words dren exception, is another ume, xnlo. 
vo ie, ee 

— 


that (hen any thing is excepted, all thing that — 
for the obtaining of it, are excepted alſo : as if a leſſor except rhe ccc, he may 
bring hin c hůmpm id vr them if hee defire to fell: them ,, and berws K 
may ons thehn und take pbem away. And by ſuch an exception the Loſſat w. bare 
the boughs, r and bawks; that breed * Kc. GRP Toes 
1:21 2735 Wd) 41 
. king foam fach x place de isch 4 placd\, uf bath a Mill 
upon the warer, and hee grant rotam hartem ſuam piſcaria de D. quam dis terre 
ſua — — Boho mnalendini, this exception doth oor take away 

the fiſhing of ole tbe mill pond, but it: ſhall ne active only to the 
Dre ee e off 718. 

fa nanſeiſec of a Manor make a leaſe of it excepting al the le nnderwogds 

— 72 bave been 


owing , or which dereaſter ſhall grow oa dba premiſſes, w 
o by the extaers of the manor , ajtdiſees entrie , we and regrede, 
for the felling ; ming, and carying away of the ſame at times cooveniect 3 is chis 
272 notexcepred/by reaſon of the ſubſequent wotds. Hih 16. las. I R. par 
get 

If one be ſriſrd of a Manor and make « leaſe of i it! ne vu cu columber* 
ac d 11xemtiions; debe, gebenen fonibu, heriet'\perquifis' Car G alis m1, 
N Advecat Hef. & rect excepr', io this: the exteptiom doth begin aa 
ac; Berloßa, celefie, nad doth except thit which followerd, 40d — more. Niem 58. 


"If one grant infer the trers, or any other thing a 
ſaying [and to his beires; ] dy this exception the thing —— i —— oaly for 
W 


thelife of che grancor |: denne nes Gay na: 
Dier. 264: 0 Tis «£12 bi 6 118 F 1 8 
if at 


. 54% 
all bis lande in D; ce 8 in his lands 


my cengmene,: which 1 purchaſed of 7 C in dale when in trutb it u Y nt . . 


— — 
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thing' be excepted indevicitely without fayiog{ for the fe 
2 or r —— during — 


&þ * The — ITIEAS 2 deel for the moſt part, ſhall be ken mod 
and mo@Tinadtinage of the grantee, yet ſo ns wichs|] 
- — 1" Crt nn a3 it all all the caſes fol- 


11 dee ee is he 


granted to one hau, or tu have and to hold to bim and 
Ia the Haben- his Lol yearly to IS and his heires , or ſo long as ſuch a free 
dem or limitar. 1 85 Fertke dhe like; d be Lind of — ht it lk nad qld ad 
— Il determ ten contiogent. And yrt this may become a 
that ſhall be land be granted te on vn his beine nl & pey u 15 die been be 
taken. it, 81 cafe rhe eftarg is become u pure fte · ſitnple. New. 357. 
2 * "If linds de gien or grantee to ama, ts barg and 10 hold to bim vod his beires, 
. 26. * — pure, bio lute and perprtuell; and this i made by theſe words 
—— } rule thax — [hin heires Jorily make anchtate 
lee bis grants.» Bug chis rule hath many exceptions, for 
— — an oy emer rape witbout the word [Saw] thisins 
-finiple: Coiſ — — H8:5: Perk ere Hir: 38. 
Plow: 29: £1 41 HN C Lr: 1 
And yetif che grant be do & and P & 


[ 

— this eftare fos theic lives. And if 
EE 
7 
«Par - 


bes ; N avichout this wosd 


2 
0 IT 4 D: per! Thirne * — 
giebt x hoaſd, Eran pins > 


houſe. Ca. G. 27: 
25 . 9 FÞy. 15,1 N. % K $64.35 H, — 'Gaſnges Lu. 712 


D. Drill. 
ic io in other eaſes; ho if war decies chen 2 bath' enfeafſed 


dies. 100 have and to bold to him anch bis heirs, and then be faith fur- 

ther, that u fully ad Z hath given white acre to him and bia din be doth grant the 

ſame re —— by this the grantee hath the fee- ſimple of this acre. And if one gran 
e —— — — and t he ot hex to 

bach a foe-fimple in thin othet acre, foe am eftare in 

fee uple, — 2 —— 7 — —— 

font be gtu med betweene he for io make an equa litis ui pertition 

— and without au words of beires, yet du n feline. 

in Franhalneigne. And fo allo it is in thecaſe 
* 2 Jes wor be Ne. Rep.1 pn. 5. 69. 

5 e gram lan to another, To beve and to holde him and dis heiges 

1 ma bim and his belve feadales, in boch theſe cafes there ix a See-fimpie made, 

| det it is when theſe wor einn Will, for then i in hut an eſtate in tail 


only. 27 H. Bl. 27. Lit. Ject.3 1. Co. 1 1. 46. 
r lan to one to have and to held to him add bis tight 


F in any be 


g — 


beitet; by 


tis he herb v fer-Fimple; And ſd it ſhall betyken if ie be by Goo. 80 if ohe ram 
hed 07-9 för, reinaioder to db beiter, or to ther med bg thi 


a fon Aimple'® {b if one make 6 fooffmenc in fte to the 
aſter hn death th rule of dicheives; this is emploi H.6. 5: (+. ſuper Lit 


2 99? ! 
— Tobivencd oe dent uo him tad the ber of 7, this is 


2 ea ard all one wich a grant to /S and bis heires. 1 
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| 4'to knother to have and to hold to him for 20 years, and that 
* opetooy gruntee ſhaft ha ve i to hi ahd bis beiry by gol. rent, and 
give livery of feiſin ; by this the grantee ſhall have the fee ſimple: 20 H. 6.35: Co. 
| „4 a land to the Wife of IS to have and to hold to ber for life, and after 
to J $ intaite, and after to the tight heires of 7 5; by this J & bath feeſimple. And 
iH one grant land to A for life the remainder to B for life, the remainder to the tight 
heirs of 4 ; by this 4 hath a ferſimple: Oo. 2,9 l. Dyer. 186. Co. ſuper Lit. 22. 

If land he granted to n Wan and his wife , to have and to hold to them and the 
heirs iſſuing of chem, it ſeemes this is a feeſimple and not a feetai le: Bro. Efates:86. 

It land bee granted to one and his heirs by the premiſſes of a deed to have and to 
hold to him for life ; by ** bath a feeſinipte; So if by the premiſſes of a deed 
land bee granted to one and the heirs of his body to have and to hold to him and his 
deires; by this he hath an eſtate taile and a fee ſimple expectunt. And ſo via verſa. 
Brownlow. Rep. 1. part. 45. accord. 169. If by the premiſles of the deed the grant 
be to him and his he res to have and to hold to him and che heirs of his body; by 
this affo he Hath an eftate taile and a feeſimple expeRane:Co,2. 21.24 ſuper Lit:21.21 
H. 7: | 3 | 

If lands be given or granted to & man to have and to hold t him and to the Cor 
his] heires of his body, or the Lor his ] heires males of his body, of the [or his] 
heires females of his dody;by this the grantee hath an eſtite taile:S0 if lands be given 
to man, to have and to hold to him and the heires males, or to him and the heires 
females of his body begorten; in both theſe caſes it is an eſtate tail. Brownlow. rep: 
1. part. 21. L. part. Terass of law tit. tail. Lit tis Fee to to, & Co ſuper Lit,26, 

If lands be given to a man and his wife, to have and to hold to them and the heirs 
miles, or to them and the heirs females of their two bodies begotten; by this they 
both have un eſtate tail. And if lands be given to them and che heirs males, or heirs 
feniales of the body of the hu band begotten on the wife; by this he hath an eſtate 
taile and his wife an eſtate for life only. And if lands be given to A to have & to hold 
to him and his beits on the body of B begottenʒ by this A bath an eſtate taile and B 
Ferh nothing. $v if landi be given to a man and his wite , to have and to hold unto 
thetn «rid tile heirs he ſhall beger on het body; by chis they have an eſtate taile in 
them both. If lands be given to a man and his wife and the heirs of the body of the 
Huband;by this tlie husband hath an eſtate iti genera) taile, and the wife but an eſtate 
for life: If lands be given ro Him to have and to hold to him and his heirs he ſhall 
beget on the body of his wife; by this h hath an eſtate taile and ſhe no eſtate at all. 
Lit: idem C 1. 140: Co: ſuper: Lit. 20. Co. 7:41. 

If one give his land to his daughter or Couſin in Frankmatiage; by this they have 
each of them an eſtate taile without any word of Cheires, or heires of body] &c. Lit. 
S. 1% 1 = 

If one give lands to I and his heires, ti have and to hold to g and his heires; if B 
have heirs of his body and if he die without heires of bis body that it ſhall revert to 


the dong hy tk bath an eſtate taile So if one give lands ro B and his heires if he 


have iſſue vf t body; by this he hath an eſtate taſle:So if ladds be given toBto have 
and to hold to him and bis beires provided that if he. die without beire of his body 
that the land "hall reyxtr. So if lands be gien to A B i & hered? rormms h- 
alli hre pA A here de di A f ext unt obier ut fine herede de ſe &-c. by 
this chey ive an eſtite tail, And ſo in ai Tuth like caſes Mee afcet a limitation of 
4 feeſſluhle rhefe ot ſuch Ike words ate added, vis. rhirit he die without heires of 
his body te land ſnalfrevert, for in all theſe caſes the habexdam is conſtrued to be a 


* - * . 


pr =p or declatation what heires are meant befote. Co. ſuper Lit. 21. (0.7.41; 
r | 5 an 

If lands be giyen to A add (a young man and milf vnmaried ) to haye and to 
hold to them and the heires vf theſr two bodies; by this eich of them hath in eſtate 
tatle, and if chey mary their befires may inherit it, Co. ſuper Lit: 26: Plow. 135 

If lands begivea to the ſor to have and to hold ta him and his heirs of the body 


of bis *Factter'; © by this © the fon hath à  feelimple; But if the words 
be 


Iiiz 


Fee taile, 
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Will. 
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bee to have and to hold to him and the beires of the body of the Father e red. 
by this it is an eſtate taile ina deed as it is in a Will. And if the Father be dead the 
Law is ſo alſo, but it ſeems the fon ſhall have by this only an eſtate for life except be 
be iſlue in taile to his father per formam dons. So if there be grandfather, father and 
ſon, and the father dieth, and lands be given to the ſon to have and to hold to bim 
and the heires of the body of the grandfather; this is an eftate taile in the ſon : bur 
neither the father nor the — have either of chem any eſtate in theſe 
If lands be given to J & and the heires of the body of bis wife / being dead) 
by this I & bath an eſtate taile. Co, ſuper Lit. 7: Co. S. 87. A. Pl. 47.5 A. 14:12 H. 
4-1, | 
If onegrant linds to J, to have and to hold to him and the heires of his bod 
iſſuing, the remainderto I D and his heires in forma predicta; by this I Sand 7 5 
after 2 bave each of them an eftate taile. C oſaper Litre. 385. 

If one grant lands to A to have and to hold to him for life the remainder to the 
firſt ſon of A, and the heires males ofthe body of that firſt ſon; by this the firſt ſon 
hath an eſtate in taile, and A bis father but an eſtate for life only. But if lands be 
granted to ¶ for life the remainder to the heites of the body of A, by this A hath 
an eſtate taile in him. And if lands be given to a man and his wife to have and to 
bold ro them and one beire of their bodies lawfully begotten and to one heire of the 
body of that heire ; by this there is an eſtate taile made, yet fo as it ſhall laft only 
during the lives of thoſe two beires: Co. 2, 9 i ſuper Lite. 22:39. Af. Plow: 20, 

If one grant lands to another to bave and to hold to him and to his heires of t e 
body of ſuch a woman lawfully begotten ; by this be ſhall have an eftate taile, for 
begotten ſhall be intended by the donee on that woman. Co:ſuper Litt 26: 

If there be husband and wife and they have iſſue a ſon and daughter, and lands 
are given to the wife to have and to hold to her and the heires of her late husband 
on her body begotten ; by this the wife hath an eſtate for life and the ſon an eftace 
in taile, and if he die without iſſue it ſhall goe to his daughter per fermam doni. Co. 

ſuper Litt:26. 

If lands be granted to the husband of 4 and wife of B, to have and to hold to 
them and the heires of their two bodys; by this they have each of them an eſtate in 
taile in them, for there is a poſſibility that one husband and wife may dye, and 
then the other husband and wife may intermary. Ce. ſuper Litt. 20. 

If there be father and ſon, and lands are given to the father to have and to hold 
to him and the heires of the body of his ſon ; by this che ſon bath an eſtate caile, but 
the father as ic ſeemes, but an cſtate for life. 12 H. 4.3. Dyer 247. 

If lands be given to the mother for life the remainder to her ſon and the heires of 
the body of his father on ber begotten (the father being dead) by this the ſon hath 
an eſtate taile. Lit. Sedct. 3 52. 

If lands be granted to 7 S, to have and to hold to bim and the heires he ſhall hap. 
pen to have of his wife; by this he bath but an eftate taile and no feeſimple, and his 
wife batb no eſtate at all. 12 H.4, 

If lands be granted to 7 & and the heires that the ſaid 7 S ſhall lawfully beget of 
of his firſt wife, and be bath no wife at the time of the grant, by this be hath an 
eflate taile. Ce ſuper Litt.20. 

If A have iſſue by I his wife C a ſon and D a daughter, and A die, and lands are 
82 to Bto have and to hold to ber and to the heires of 4 her late husband on 

et body begotten; in this caſe and by this deed C hath an eſtate taile and the 
woman hath only an eſtate for life,and if C die without iſſue, D his Siſter ſhall have 
the land per formam doni. But if one yur lands to A late wife of IS, to have ind 
to hold to che ſaid A and the heites of 7 & on the body of the ſaid A begotren; in this 
caſe the ſon and heire ſhall take no eſtate by the grant. And the ſame conſtruction 
ſhall be upon the ſame words in his Will. Co, ſuper Litt. 26. 

If lands be granted to the husband and wife, to have and to hold to them and the 
heires of the body of the ſurviver of them ; by this the ſurvivor ſhall have an eftate 
taile after the death of the other. Co.ſuper Lite. 26. 

If lands be granted to 7 $ to have and to hold to him & heredibus de carne ſua, 
or 
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or heredibus de ſe, or beredibus quos ſibi contagerit, in all theſe caſes 7. S. hath an 
. eftace taile and no more. (Co. ſuper Lite. 20. | 
If Lands be granted to Husband and Wife, to bave and to hold to him and the 
Heirs of the body of the Husband, theremainder to the Husband and Wife and the 
Heirs of their two bodies begotten, this remainder is void, and therefore by this the 
usband hath an eſtate in taile and the Wife a joint eſtate for life with herHusband 
more, Co. ſuper Litt. 28. 
mr" de —— to J. S. and his Heirs of the body of ane a Noke begotten; 
by this 7. S. bath an eſtate taile and no more. Co. 1. 140. ; ; 
If Lands be granted to 7. S. & heredibns de corpore procyeatis ; by this the Heires 
that ſhall be begotten afterwards ſhall take. And if Lands be granted to J S: & geg. 18, 
heredibus de corpore procreandis by this the Heirs of his body before begotten ſhall 
take per formam dons as well as thoſe that ſhall be begotten afterwards. Co. ſuper 


Litt. 20. 


If one grant to J. S. that if he and the Hei:s of his body be not yearly piid 30 | 
that he or they ſhall diſtraine in the Lands of the grantor ;by this the Grantee hath 
aneftate in taile in the Rent, as if he grant to I. S. that if he and his Heirs be not paid 
&c. that he or they ſhall, &c. he hath a Fee-ſimple in the Rent. Co. ſuper Litt. 146. 


If one give or grantLand to another to have and to hold to him, or to him and 
his aſſignes, and ſay not for, what time; and the grantor make livery of ſeiſin accor. 


For life. 


ding to the Deed ; by this the Grantee bath an eſtate for his owa life. But no livery 
of ſeiſin be made no eſtate at all but an eſtate at will doth paſs by this Deed. And 
if he that doth grant the Land be but a Leſſee for years of the Land and he make no 
livery of ſeiſin upon the grant; by this bis terme of years and that eſtate which he 
hath is granted. But if he make livery of ſeiſin upon the grant then an eſtate for the 


life of t 


Grantee will paſs, and it is a forfeiture of the 


ate of the Leſſee for years Forſeitute. 


of which be in reverſion may take preſent advantage. And if one grant to another 
Common in his Land when he doth pur in his own beaſts, or eſtovers in his Manor 
when he cemeth there, and ſay no more, by this it ſeems the Grantee hath an eſtate 
for life. BroWnl. 1 part. 153. 175. Litt. (ef. 283. 285. Cv. 8. 85. 96. 2. 24. Fin- 


che Law 60. Co. ſu 


Lit. 9. Dyer 307. Ce. 7. 23. 17 A. pt. 17. 


If one grant Land co I: S. to have and to hold to him or his Heirs, in the diſ. 
junQive ; this is but an eſtate for life and no more. So if one grant Lands to J. F. 
tobave and to hold to him and bis Heire, in the ſingular number; by this J. F. hath 
only an eſtate for life and no Fee · ſimple. Co. 5. 112. ſuper Lit. g. n 

If one bargaise and ſell Land to another for money, and limit no time and expreſs 
no eſtate , by this the bargaine ſhall have only an eftate for life. But otherwiſe it 


Plow. 5 9. 
If Land; de granted co 7. S, for life, and after tothe next Heir male of 7, F. and 
the Heirs males of the body of ſach next Heir male; by this 7, 5, bath but an eſtate 
ſor life, But if it be to the next Heirs males of I F. it is an intaile. Co. 1. 66. 
If one grant Land to J. S. to have and to hold to bim in Fee-fimple. or in Fee- 
taile. without ſaying [_ to him and his Heirs, or to him and his Heirs males or the 


lixe I this is but an 


was before the Statute of Uſes, for then it had been a Fee-ſimple. Co. 1. 87. 130 


ate for life and no more. So if one grant Land to 7 J. to have 


and co hold to bim and his ſeed', or to him and his iſſues, generally without more 
words; by this is made only an eſtate for life. But in the conſtructon of a Will the will, 
low is otherwiſe in moſt of theſe caſes. 20 H. 6. 33. Cv. ſuper Lit. $: 20. | 

If Lands be granted to two & heredibus without this word . Sui, J by this 

they have an eſtate for their lives and no longer. 20 H. 6. 35. | 

If one grant Lands to I. S. to have and to bold to him and bis Heirs for his own 

life, or for the life of 7. D. by this I. S. bath an eſtate for life and no more. CO . 


* 


If one grant Lands to A. and J. Habendum ſibi & ſuis omitting all other words, 


or to have and to hold co them an 


life only. 


ind his ſucceſſors; 


d their aſſignes; by this they have an eſtate ſor 


So if Lands be granted to any naturall perſon to have and to hold to him 


by this he hath only an eſtate for his life. Cv. 4 29. /#per — 
| I 
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the lex be Teqant in taile of the Land, this ſhall be taken to be a Leaſe for thelify 
0 


If one grant his lands to I. S. to pay his dehts to have and to hold to bim 
rally without limiting any eſtate j in tbis caſe J. , bath an eſtate for life only. . 
| — RIP 4 av" 


8. 96. ' 303 2 IN * q 
If Lands be granted ro A and B. to have and to hold to them fr their lives to the 


uſe of C. for his life ; by this C. hath an eſtate for his life if 4 and B. live ſo loog. 
Dier 186. | en hg on, 
If a Tenant in taile grant totum ſtatum ſaum; by this the grantee bath an effyce 


for the life of the grantor and no longer. And if a Leſlee for life grant all his ire 
hereby his eftate for life doth paſs, for this is as much as he can lawfully grarit” Lins. 


[eR. 613: Co. 1. 53. ſuper Litt. 345. Plaw. 563. 162. . 
If a man have a Son and a Daughter and die, and Lands be granted to the Daygh. 


ter and the Heirs Females of the body of che Father; it ſeemes by this ſhe hach bay 
an eſtate for life, Go. ſu per Litt. 24. . N 

If one grant Land to another to have and to hold to her whiles ſhe ſhall live fole, 
or during her widowhood, or fo long as ſhe ſhall behave her ſelf well, or ſo loeg 
28 ſhe ſhall dwell in ſuch a houſe, or ſo long as ſhe pay 101. yearly, or ſo long asthe 
coverture between her and her husband ſhall continne; or one grant lands 10 f 
man to have and to hold unto him untill be (hall be promoted to a Benefice, or the 
like; in all theſe caſes if livery of ſeiſin be made according to the Deed, ot if the 
grant be of ſuch a thing whereof no livery is requiſite ; theGrantee hath an eſtate for 
his life and ng more, and that determinable alſo. Co.ſyper Litt. 42. 23 4 235. 

If one gtant Lands to J. S. to have and to hold to him for life, and doth nat fa 
far whoſe life; this regularly ſhall be taken for the life of 7. S. the Leſſee, and not 
for the life of the Leſſor. But it the Leſſur himiglf have but an eſtate for life in the 
Lands granted, then the Leaſe ſhall be conſtrued to be and endage during that lit 
only, by. which che Leſſor did hold to preyenta forfeitute. And if be that doth make 


thelefſpr. Aud if a Tenant for life of Land make 8 Les ſn for years of it ani then 
grant bis reverſion by the. name of a reverſion to another, To bave and to holdto 
him and his Heirs, ; by this be hath only an eſtate for life of the Grantar and ug 
more. So if Tenant in taile of Land grant it to one fat years, and after: grant lis tt. 
verſion to another, To have and to hold to him and his Heirs , this ſhell be com- 
ſtrued to he an eſtate for the life of the Tenant: in taile and no longer, andthe 
attunemen t of the Teuants in theſe, caſes will not alter the caſes. And fo it is incaſe 
of a Releaſe alſo, as if Tenant in taile goth releaſeto Z (being Leſſee for years of 
the Lapd) all hy right ta the Land, this ſhall be taken to enure but for the life.of 
the Tegpnc in taile and no longer, as if a man recaine a ſervant, and ſay not bon 
long; thys ſhall be taken for a year. Conctructio legis non facit injuriem. Co. /uqer 
Litt. 183.42. Plow 161 F. V. B. 168. 

If one grant to J, S. that if be be not paid y early for his life, 40.4 that he ſhall 
ſtraige in the. Land of the G auntot fur it; by this J. S. hathap eſtate for life in t 
rent. Andaf a man hy his Decd grant a rent of 101; ifſuzng out-of all his. Lan 
quarterly at che aſagll-feaits, this is an eſtate for life of the, Grantee. ,Co, ſuper Litt 


147, G8, 84,85» MT. > | | 
If onegrant Land to J. S and 7. D. To have and to hold to them during the 
lives @piing theſe words Land the longeſt liver of them ] by this notwithſtaod 
they uni bold it duringitheJife.of the longeſſ liver of them. And if Lands be gravte 
to A. to haye and t hold to him duriog the, lives. of B C. and. D. without a 
moge wards ; by thſ cr bath an eflate duting all cheir lives and during the lie d 
the longeſt liver of them. Co 5 ;9. 1. f. Cee BrownlaWwe Rep. f. 30. But it it he to os 
during the livey of 4. and B. ifl one of them die the Leaſe is ended. 39. +80-: 181. 
2 een e 2. 16, Ita Leaſe be to two for thein lives, and one of th 
die, the other ſhall hold by ſurvivor. A Leaſe was made to the Father, dyriog.bv 
Life and che Life af tuo of his ſoms. zhis was adjudged za continue aſter t of 
the father,” Ewdal/s gf. 1. Blix. Brownl- 189, pl. i; e, And if Lands be * 
A, Ip have and to held ta bim duing his Jife, and dummng he lives of B. and C. 
this he hath a Leyſe for his own life pod the lives of B. and C. and the ilongel I 
of them. 38. Eliz, J. R. in the caſe of Ros & Advicł, But 
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If a Leaſe be made to a widow for 40 years under this condition, that if ſhe ſhall 


be ſo long ſole and dwell in the houie, and ſhe lived ſole and in the houſe all her 
life: it was agreed that the leaſe did continue after her death, Gowldsb. 179. | 

If Lands be granted To have and to bold from our Lady day pro termino wnixs 
Anni, & fic de uno Anno in unum Annum q uamdiu ambabus partibas placuerit ; by 
this the Grantee bath a Leaſe for 3 years only in certain, and afterwards a leaſe at 
will: And if lands be granted to have and to bold from the Nativity of Chriſt next 
pro termino tunins Auni et fi in fine ditt anius Anni ambe partes placerent, quod 
eadem praſens dimiſſio fret renovata,tunc habend premiſſa tothe leſſee, &c. ab & poſt 
lictum feſtum Nativitatis Domini uſque terminum trium Annorum extwnc prox” 
ſequen' ; by this the Grantee hath a Leaſe in certain bat for one year only; and if 
the parties agree again, a leaſe for 3 years. 14. H, 8. 10. Co 6. 35. 10, 106. 

If one make a lea ſe to J. S, To have and to hold to him for years, and ſay not 
how many years; by this the leſſee hath a leaſe for 2 years and no more: (o 6: 
35.21 F. 7. 38. | 

If one grant his land to 7 & To have and to hold to bimuntill 7 D ſhall come to 
21 years of age: inthiscaſc if 7 D die before that time, the leaſe is ended: (.3. 19. 

If a man poſſc ſſed of a terme of years of land doth grant the land to another and 

his Heirs, this by conſtruction will amount to 2 good grant of his intereſt. Co. i: 44. 


7 H. 4. 42. 


Sed. 29, 


If lands be granted to husband and wife, and to & To have and to hold to them Limitation of 
and to the Heirs ofthe husband and JS; by this the wife hath only an eſtate for life eſtates _ 


in a moity with her husband, and the husband and 7 & have the fee-fimple in Join- 


tenancy to them and their heirs. Dyer 263. ; 

If lands be granted to two brothers, or two ſiſters, or to a brother or ſiſter, or to 
a father and fon or any others, To have and to hold to them and thecheirs of their 
bodies begotten : by this they have joint eſtates for their lives, ſo that the ſurvivor 
of them will have the whole for his life, and ſeverall inberitances . i. eſtates in gene 
ral taile by moieties in common one with another. And if lands be granted to two 
men and their wives and the beirs of theit bodies in this caſe they bave 
joint eſtares for life, and afterwards the one husband and wife ſhall have the one 
moity, and the other the other moiety in common. And if lands be granted to a 
man and two women To have and to hold to them and the heirs of their bodies; 
by rnis they have each of them an eſtate taile in common with the other, Co. 8. 87. 
10. 50. ſuper Litt. 25: Dier 145. 

If lands be granted to husband and wife To have and to hold to them and their 
heirs of their bodies iſſuing, or in any ſuch like manner, by this the wife hath an 
eſlate taile as far forth as the husband. But if it be granted to them To bave and 
to hold to them and the heirs of the body of the husband, or to the husband and 
wife and the heirs of the husband which he ſhall have by his wife, or in any ſuch 
like manner: by this the wife bath only an eſtate for life, and the whole eſtate taile 
is in the husband. So vie verſa, if lands be granted to husband and wife, and the 
heirs of the wife upon her body begotten by the husband: by this he hath an eſtate 
for his lifeÞþnly, and his wife the whole eſtate taile. And if lands be granted to the 
husband To have and to hold to him and the heirs of his body on the body of bis 
wife begotten, or to have and to bold to him and the heirs of his body begotten on 
the wite be ſhall firſt mary, or to bave and to bold to bim and his wife be ſhall 
firſt mary, and the bein of thiir bodies begotten : in theſe caſes the husbapds have 
the whole eſtate, and the wives nothing at all But otherwiſe it is it ſeems, when the 
ellate is limited by way of uſe to a man and his wife that he ſhall afterwards mary, 
for by this it ſeems the wife ſhall take alſo. Lit. ſect. 27.28, 29. Co. ſuper Lit. 26. Dur 
340. (: 1. 100. 

If Lands be granted to A a married man, and to 5 8 married wife and to the 
heits of their bodies enfendred, by this they have each of chem aneftate- taile pre- 
ſently execured, and whiles the wife of the husband and the husband of the wife live 
— ſnall hold it for their lives, land if they happen to die, and theſe to intermary 

bave iſſues; their iſſues ſhall have it 2 to the intaile: 15 H. 7. 10. 
K If 


pet 


Vſe, 


Deed. D Car-6;, 


When the 2 If Lands be granted to A and B To have and to hold tn A for life the remainder 


to B in Fee : by this A ſhall have the whole for his Life and I the Fee · ſimple 
afterwards.Djer 126. 56 
As touching this matter theſe differences are to be taken. Between things that are 
granted and between the eftates, When the things that are granted are fuch ag jye 
in grant and take effect by the delivery of the Deed only without any cer 
or take effect by the ſame ceremonie, and when not but another ceremony is rg. 
quired to the perfection of the grant and eſtate. Co. 2. 23. 8. 56. Perk. ſect. 181. 14 
H. 8. 14. Cs. ſuper Litt. 183. N | 
And when there is an expreſs eſtate made by the Deed in the Premiſſes thereof and 
when but an implied eſtate only, as for examples. If one grant Land, Rent com. 
mon, or any ſuch like thing to one and his Heirs by the Premiſſes of the Deed T9 
have and to bold to him for life, or To have and to hold to him and to his affi 
without more words; in this caſe the Habeudum is repugnant and void; and by thig 
the Grantee ſhall have an eſtate in Fee-fimple if livery of ſeiſin and attornment, as 
the caſe doth requite be duly made, for otherwiſe no eſtate at all but at will, gill 
paſs, So if a man grant a Rent, or any ſuch like thing that lieth in grant to one and 
bis Heirs, To have and to hold to him for years ; this is a void Habendum, and the 
Grantee ſhall have the Fee.ſimple. Bat if a man grant Land:to another and bis 
Heirs. To have and to hold, to bim for a certain number of years ; in this caſe 
whether he may make livery of ſeiſin or not it is a good Halendum; and by this the 
Grantee ſhall have an eſtate for ſo many years and no more. So if one grant Land, 
Rent, Common, or any fuch like thing to one in the Premiſſes of the Deed without 
Iiwitation of eſtate ( which in judgement of Law is an implied eſtate for life ) To 
have and to hold to him for a certain number of years, or at will; this Habendum is 
good and ſhall Rand with the Premiſſes and qualifie it; and by this the Grantee 
fhall have but a Leaſe for years, or at will, as the Habendam is. And if one grant 
Lend by the Premiſſes of s Deed to one and bis Heirs of his body To have and to 
hold to him and his Heins; this Habendum ſhall ftand, and this ſhall be taken an 
eſtate taile and a Fee- ſimple expectant. So vice verſa, If Land be granted to one and 
his Heies To have and to bold to him and his Heirs of his body, this ſhall be con» 
ſtrued am eſtute taile and a Fee fimple expectant and ſo both ſhall ſtand together, 
Co. 8. 154. 21 H. 6.7. Co, ſuper Lit. 20. Dier 126. & per curiam in Thurmen: caſe. 
Paſc. 16. Pac. J. R. 21 H. 6. 7. If Lands be given to B and his Heirs To have 
and to hold to B and his Heirs, and if he die without Heirs of bis body that it ſhall 
revert to the Donor, it ſeems this is a Fee-raile only and no Fee-ſimple expeRant, 
Voulntas donatoris in charta doni ſui manifeſte expreſſa obſervandaeſt,Co.ſuper Lit:21, 
If u Leaſe for years be made of Land, and then the Leſſor by the premiſſes of the 
Deed granteth rhe Land to another To have and to hold the reverſion of the Land 
to him, & c. for lifezthis Habendum ſhall ſtand. So if by the Premiſes of the Deed the 
reverſion be granted To have and to hold the Land it ſelf, this is good and both fl 
ſtand together, but nothing is granted in either caſe, but the revertionſ0.10,107.108; 
If the next Advowſon of a Church be granted to three to have and to hold to 
chem and eicher of them joincly and ſevetally; this is joint, and the is 
void. And yet if one grant Land to two by the premiſſes of the Deed To have and 
to hold to one of them for life,the remainder to the other for life, this is not repug- 
nant, but ſhall ſtand together and make the eſtates ſeveral! and in reminder one 
after another. So if a Leaſe be made to two To have arid to hold the one moity to 
the one, and the other mioity to the other; by this they have feverall eſtates, £x- 
preſſmm facit ſemper ceſſave tacitum, Dier 304. Co.5. 19. Co. 2. 55. ſuper Litt. 133: 
Dier 106. Ifa man beve a Leaſe for years of Land, and he reciting this, by the 
Premiſſes of the Deed doth grant all his eftate in the Land, To have and to hold 
the Land or the term aſter his death, or for part of the time only; in this cafe the 
Habendam is void and the whole eftate doth paſs immediarty by the premifſes. Dir 
272. Plow. 520. If a Tenant for life — a moiry of his Land and the Leſſor 
grant it ali to a ſtranger To have and to hold the one moiry for life and the orber 
moity for 46 years, after the death of the tenant for life ; this Habendww ſtul 
ſtand and enure according to the grant. Hier. 256. If 
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Ir a man ſeiſed of land in fee make x leaſe for life of it to one, and after grant the 
to have and to bold the reverſion and the tenements afore- 
ſaid cam poſt mortem ferifact &g. vacare acciderit; in this caſe the Habendum ind 


ſes may ſtand together: It is uſuall in the Habendum of a deed to ſet down to 


to whom the deed is made ſhall bave the thing granted. But 
— matters that doe concern uſes ſee Yſe inſya at large. And ſee 
alſo more for the Expoſition of Deeds in Teftamenrs Numb:S, Grant Numb. 4: Leaſes 
cap: 14.Nwmb.4, And tote that parol-agreements & conveyances have the ſame 
conſtruction for the moſt pare made upon them as are made before upon deeds, And 
therefore if a man by word of mouth wichout any writing grant all his lands in dale 
to I S to have and to hold to bim for life, but doth not ſay for whoſe life; this ſhal 
have the ſame conſtruction as ſuch a grant made in writing bath. Curia paſi) Jar. 
Co.B. 


terme only, and make an under igner ith ſuch a re 
Adana be. , Yaelding pn. paying & 


lach a reſervation ; Quere. 
q $, during the ſaid terms, 
29 tio lf bats e 
ring 


omitting the word [yearly ] this ſhall be taken to be not once on 


remaine to D, in taile, or for life, yeelding therefore yearly, &c. in this cafe the ro- 
ſervation ſhall extend to all the eſtates. Co. 10. 107. 

If a Leaſe be made the 10 day of Auguſt, rendring rent at our Lady day and 
Michaelmas ; in this caſe albeit our Lady day be firſt named, yet the firſt payment 
ſhall heat Michaelmas next after che making of the Deed. Dier 130. Co. 5, i t i ſuper 
Lite. 217. 

If the reſervation be at Michaelmas or within 20 daies after : in this cafe the 20 
diy ſhall be taken excluſive. But if the rent be to be paid at Michaelmas or by the 
ſpace of 20 daies after, in this caſe the 20 day ſhall be taken incluſive; Per Williams 
& Telverton Inſt. Ch. Inſt, contra 9 Pac. = - 1 

Kkk 2 
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If a legſe be made in December, from the Nativity of Chriſt next-for ene yeare 
with this addition, Et þ in fine difti Anni ambe partes agrearent quod  eadem dimiſſis 
feret renguata tune habe nd & tenend? premiſſa difto I & (the leſſee) ab & poſt difing 
feſtum tunc proxim /equin. [que finens trium Annerum. Reddendo inde «<Aunuatin 
durante difto termine dilt. S. & t. in this cafe the reſervation ſhaltrelateto boch 
the terms, and the rent ſhall he paid the firſt yeare although they doe not agree to 
renew the leaſe. Co. 10. 106. » 9) 
If two Jointenants by deed poll, or by word make a leaſe for life reſerving a tem 
to one of chem: this ſhall goe to them both. So if one of them be tenanc for life and 
the other ig fee , and they joine in leaſe for life, or gift in taile reſerving a rent; 
the rent ſhall enure to them both. But if tenant for life and he in reverſion joine in 
a leaſe for life, or gift in taile by deed teſerving a rent, che rent ſhall enute to the 
renant for life only during his life and afcer to him in reverſion. Co: ſuper Liti. 2 i4. 
"If two tenants in common make a leaſe of their land rendring 20 $- rent; this ſhy! 
be but one 205 and not two 20 8. So if the leaſe be rendring a Hawke or a Horſe;by 
this they ſhall have but one Hawke, and one Horſe, and net two Hawkes or two 


* . 


tw 45 it ſhall be in caſes where they doe joine in the grant of ſuch things out of 


their land. PloWy. 171 :2$9:Eo:10:106., 


If one make a gift intaile of two acres of land, the one at the common law, and 


the other in Burrow pes an ore to him and bis heires, and the donee 
having two ſons die, and the eldeft ſon doth inherite the one acre, and the y 

ſon doth inberit the other;io this caſe the donor and his heires ſhall have but one oxe 
&c C.. tos. x... om aces | | 

| 15 wake a leaſe of land for years if the leſſee live ſo long, and after theleſſor 
by eee th grant the land to another to have and to hold the rever- 
fion to the grantee for his life cum poſt bre ct. ant (aliter acciderit vacare red, 
dend inde Annnatim to the grantor and his heires cum reverſis predifta acciderit yy, 
Ad. per Answm ; io this cafe this reſervation of rent ſhall nor begin before the terer. 
ſion happen in poſſeſfion.Co.10.1c7.108: 


reſerved to be paid attwo'terms, and it isnot ſaid by equall portions; 
za dal de ſo taken and it mult be ſo paid. Ser mer in Brownlow, 1 par. 19 30. 
63·875¹ eee ee en = | 
It oge be pol | of a terme of years of land, and grant it by deed to 7 & for 
his life, and after bis death to 77); in this caſe the whole terme is granted to 1s, 
and Bae xecurots , sdminiftrators and aſſignes ſhall have it and nor 7 D. But ifa 
terme Were ſo r by Will contra. And if one give of grant to another bis horſe, 
or bis for Sl, and ut after his death they ſhall remaine to another, the 
remainder.is void, and the firſt ſhall habe it for ever, forthe gift or grant of lch 
for an houre is a gift of it for ever. If I grant you that if you pay me 20 pound 
of 2 


then you ſhall have an Anmatie of 40 to you and your bein 
e 


id you, dt betc "E104, h this caſe heire can never have it. Goldrb.64, Pl. 
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CHAP. LXIV. 
Of an Addion of Debt. 


His word Debt is. ſometimes taken for a ſum of money, 
or other thing which 5s owing or due from one man to 
another, whether iby writing or otherwiſe; And ſome- 
times it is taken for the mean it ſelf to recover this thing, 
and then it is ſaid to be an Action given, or a Writ lying 
Bl .-where any ſum of money or other thing is due to a man, 
$ upon, or by reaſon of a Judgement or Recovery in Law, 
| Obligation, or other Eſpecialty, Account, Loan or Con- 
tract to be paid at a certain day, at which day be payeth it 
not, then he to whom it is due ſhall have this writ to recover it. New terms of the 
Law. F. N. B. 119. 5 Ed. 4.1, In this place it is taken ſometimes in the one, and 
ſometimes in the other ſigaification and conſidered as the Debt of a Common perſon 
and us the Debt of the Lord Protector. | 
The Action of Debt ( whereever it lyeth) is ſometimes grounded on matter of 
record,as either on an act of Parliament; or a Judgement, Statute, or Recognilance, 
or the like, And ſometimes it is on matter in fait: And chat either ia 
writing, as an Obligation, Bill, Covenant, os other eſperialty, or elſe without 
writing, as an Arbitrement, Eſcape, Receipt, Paroll - contract, or the like, This 
Action may be had and brought in any of che common Law. Courts as the upper 
Bench, or Common pleas, or other Courts that have Juriſdiction. But if the Debt 
be under 408. the proper places to ſue for it is in the County, or Hundred - Court, 
or a Coutt- Baron. And if the Debt be under 405. and owing by one that doth live 
within the City of London, or the liberties thereof, untoſuch a one allo, and be not 
grounded on a reall contract, the party is bound by a ſpeciall Law to ſue for it in 
the Court of Requeſts for the Cityof London, for if he ſue for ſuch a petty debt in 
any other Court, he ſhall pay the Defendant Coſts, and yet ſhall recover, no coſts 
in his ſuit ag1inſt che Defendant, F. N. B. 119. 3. = cb. 15. 

Ny Action of Debt or Treſpaſs or other perſonall Action may be brought in the 
Common; pleas, where the Debt or Damages doth not amount to 40s. or upwards. 
Genc. cap. 18. N. B. 61. But by joyning two Debts together for divers contracts 
together in one writ, the force of this Statute is avoided, See Cromp. Pur. 101; 

i he party himſelf to whom th: Debt is originally due, whileſt he doth live, muſt 
bring the Action for it it) his own name, and after his death his Executors or Admi- 
niſtrators may and maſt have the Action where there is cauſe. Aud if the Executor 
be under age, the Adminiffrator durante minors etate. And if there be divers 
Executors who have taken upon them the Executorſhip, after the death of ſome or 
one of them, the ſurvivor or ſurvivors muſt have the Action: And when they are all 
dead, the Executor of the laſt ſurvivor : And ſo when there is but one Executor, and 
he doth accept and die, the Executor of the Executor, and ſo in inſinitum ſhall have 
the Act ion. And if an Executor die inteſtate, there muſt be an Adminiſtrator made 
de bonis non adminiſtratis of the firſt Teſtator, and he muſt. have the Action; But 


rhe Ordinary or Adminiſtrator of the goods of an Executor may not have this 


Action tor a Debt due to the firſt Teſtatot· unleſs withall he have an Adminiſtration 
de bonis non adminiſtratis of the Teſtator which is uſuall, Dyer 24. 20. Ed. 4. 29. 
Ce. 3. 9. Dyer 47 1. Brel. 2 part. 207, 

An Heir may not nor muſt have this Action for a Debt due to his Anceſtor, 
nay not albeit it be due upon an Eſpecialty mide, re him and his Heirs, 
but the Executors muſt hade the Debt and ſue the Action, F. N. B. 120. 

The Executors or Adminiſtrators, not the ſucceſſors of a Biſhop, Parſon, 
Vicar, Miſter of Hoſpitall, or the like, muſt bring this Action for the Debt due to 
the predeceſſor. Bac 
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But if a Debt be due to a! Corporation aggregate, as Mayor and Commonalty 
Dean and Chapter, or the like, in their politique capacity, there the Succeſſor l 
the Executor muſt ſue for it. If there be divers Executors, and one of them {ell 
ſome of the goods ( as he may if he will ) in this caſe he alone may fue in his own 
name for this. If one grant to me a Rent in Fee, and if it be arrear, to forfeit 40 U. 
to me and my Heirs, amine pene, and I die; my Heir, not my Executor muſt have 
the Action for the penalty paſt, Co. 4. 65. Old, N. B. 62. 34 Ed. 2.9. F. NI. 120 

This Action may and muſt be brought again ſt the party himſelf that doth orig 

nally owe the Debt, whilſt he is living. And after his death it may and muſt 
brought againft his Executor if he make any, and the Executor made do take on 
him — Executorſhip ; otherwiſe againſt the · Adminiftraror appointed by the Or. 
dinary,or if he appoint none, againſt the Ordinary bimſe|f: Add if the Ordinary die 
poſſeſſed of the goods againſt the Executorof the Ordinary. And if the 
die after he hath accepted the adminiſtration, then the Action muſt be brought 
againſt the Executor of the Executor; and ſo 5» inſinitum if au ſuch Executor be 
made. But if none ſuch be made, then againſt che Adminiftraror de bovis von ad. 
adminiſftratis, And if the Adminiftrator of the firſt inteſtate die inteſtate, alſo ix 
may be brought againſt the Adminiſtrator of that Adminiſtrator, being Admini- 
ſtrator de bonis non adminiſtratis; But it doth not lie againſt the Executor of an 
Adminiſtrator for the Debt of the inteſtate, F. N. B. 120. Dyer 271. 160. 174. 
112. Co. 5. 9. Weſftm. 2 Cap. 19. Brownl. 2 part 97. 

It lyeth and may be had againſt an Heir upon an Eſpecialty made by his Au- 
ceſtor ; if thereby he hath bound himſelf and his Heirs, otherwiſe not. 

It lieth and muſt bebrovghe againſt the Husband and Wife for the Debt of the 
Wife, during the Coverture. 13 ? 

Ic lieth and may be had inſame caſes upon a contract againſt an Infant: For 
whicFſee Cort. 

If one grant ine « Rent · charge out of his Land. and the Reni is behind, and after 
rhe Gragtor make a Feoffment of his Land to another, and chep the Rent is behind: 
again, and then the Feoffre makes a Feoffment of it to another, or makes a gift in 
tayl, Leaſe for life, or years, or at will, or makes a git in tay! with the Remainder 
over in Fee, and then more Rent is behind. In theſe caſes if I or my Executor ſue 
for ths Rent; I muſt bring my Action againſt every one of them for the Rent due 
in the time of his occupation of the Land only. So if the Land charged deſcend to 
the Heic of the Grantoy,and from him to his Heir; in this caſe every Heit ſhall be 
charged for the Rent due to his time.. Qui ſantit commedum ſentire deber & on 
(07-34 Star.32H.8. 37.Co. 4. 30 IfT make a Leaſe for years to A and B rendring 
Rent: and A aſſign his part of the term to C and B die; in this caſe I may have one 
Action of Debt againſt C and the Execurors of J, ind I am not bound to have ſe- 
verall Actions. Curia Co. J. M. 4; fac. Bayly & Burgeſſe de Ipſwicks Caſe. An 
Action of Debt lieth not againſt the Heir of a Conuſor upon a Statate, nor againſt 
the Terre-Tenant, as itdoth againſt che Conuſor himſelf, Co 3. 15. 

It lieth not againſt the Executors or Adminiſtrators of a Leſſee for years, for a 
Rentreſerved on the Leaſe, where the Leſſee in his life time, or his Executors or 
Adminiſtrators after his death, have aſſigned over their whole tearm, Ca 3. 23. 

If a Parveyor, Taker or Clark of the King, had contracted with me for any thing 
for the K ings houſe, in this caſe if he had been paid and allowed it from the King, 
I may fue him, otherwiſe I muſt have ſued to the King for it, Broo. Drt. 62. | 

Where this Action is brought for money due to a man in bis oon right, there be 
ſhall bring his Action in the Debet, i. the Writ ſha ll run in this form; it ſhall bave 
both theſe words Deber & Detinet contained in it. But where the Action is brought 
for Rent, Corn, Cartel or Hens, or the like, reſerved on a-Leaſe for years, or the 
Action is brought by or againſt E zecutors, there it ſhall be in the Derive: only 
i. it ſhall-havechis word only, and not Drber in the Writ. See for theſe matters 30. 
Ed. 3.16-11H.7,5,10H.7.5.19 H. 8. 8. Co. 5. 31. Brownl. 1 part 50. 56, 2 
part 203, 204. | 

If one bind himſelf to me in a ſingle obligation, or by a verball Contract, to pay 


me money at ſevetall daies, as quarterly or otherwiſe ; or I make a Leaſe of 
perſonall 


Curr. 64. Debt. 439 


11 things, rendring Rent at ſeverall daies ; in theſe caſes I may not bring this 
— 7 part of his Debt, untill all che daies be incurred, and then I may 
bring it for all cogether : And therefore if one bind himſelf ſo by bill to pay me xx |. 

a yeor during my life, in this caſe no Action may be brooght for this untill I am 

Dead, and then my Executors may recover it all. So if I ſel] another a Horſe to pay 

me five pounds a year, untill a 100 |. be paid, this Action will not lie untill all the _ 

money be due but ( it ſeemes ) I may have an Action of the Caſe upon every failer, — of the 
elf ans be bound to pay me money after this manner, by Recogniſance, te 
Condition of an Obligation, a Covenant, or the reſervation of Reat upon a Leaſe 

made of a reall thing; in all theſe cafes I my have this Action upon every failer of 

ent, F. NV, B. 130. 267. Co. 4. 94. & ſuper Litt. 47. 292. Dyer 313. 

— Act of Parlament give a Penalty or Forfeiture to any abr wel this Action , — 
to recover it, there this Writ lieth, and the party may have it accordingly. As a .bis agion or 
Parſon may have this Action upon the Statute of 2 Cd. 6 againſt a Parochian for writ lieth & 
not ſetting out of bis Tythes. So any man that is grieved by the falſe retorn of a is maintainas 
Sheriff for a Knight of the Parliament, may have this Action and ſhall recover 100l ble. and in : 
upon the Statute of 8 H. 6. cap 7. 1 H. 5. cap. 1. But where the Statute doth ud 2 
limit a time within which this Action muſt be brought. the Action cannot de had Sed. 6. 


after that time, Plow. 78. 200. 113. 15. Ed. 4. 19. Bro. Det. 203. Br oWnl. 1. part. Upon an Act 
of Parliament. 


70. 71. 83. 86. 99. 100 113. 2 part 9. 
If ] have a Judgement in 1 to recover any Debt, Damages or Coftsin — Judg- 
any Actic n, Reall or Perſonall, againſt another man; before Execution be done, or Record. 
the money paid, I may have this Action of Debt for che things ſo recovered, or 
much of it as is unpaid and not levied by Execution, and recover it by that means, 
and refuſe to proceed or take my remedy on the Judgement. But then theſe three 
things muſt be in the caſe. Co. 5. 31, Dyer 21.5. H. 7. 21. F. N. B. 122-1 It maſt 
be a year after the Judgement be had, ere the Action be brought, 5 C 4: 1. 20. H. 
6. 11, 2 The Judgement muſt be of a thing certain; for if the demand be of a thing 
vacertain, as i one have a Judgement in aa Action of Treſpaſs, or any ſuch like 
Action, before the damages be certain, no Action of Debt will lie for them, Conper 
verſ. Long worth. Hill. 40. Elis. B R. 3 The judgemene muſt continue in force, for 
frer it is actually reverſed, no Action will lie upon it ; hut untill then, albeit there 
manifeſt error in it, I may have this Action well enough. But if a Woman the 
Wiſe of a Copy holder, recover her Dower by cuſtom of ' a Manor in the Lords 
Court of the Mannor and recover damages alſo; ſhe may not have this Action of 
Debt to recover-theſe damages, (o. 4. inter le Copybold Caſes. f. 30. 6. Brownl. 1 
pert 73. 
If a man enter into a Statute Merchant or Fratute Staple, or Recognixance to 
me, after it is certified dy. Afirtinows , I may have a Writ of Debt upon it, and te- 
cover the Debt by this means, and refuſe to proceed upon the Sxatute or Necogni- 
ſance by any other means: or I may ſue Execution upon the Statute at my 
pleaſure. But f I once ſue Execution upon the Record, I cannot after have this 
Action of Debt, Co. 3, 15. Dye 219: F. N. B. 222. Dyer 300. f. 34 
If I recover an Annuity in Fee againſt another, and after ſue a Scire faciat upon 
this Judgement, and thereupon tia Ve Jadgement to recover it with damages; in this 
caſe I may bave this Aon of Pebtto recover theſe arrearages and damayes; and 
and ware my proceeding upon the Jui gement F. N. B. 122. Litr. Bro, fell. 26. 
If in account before Auditor the Bay liff be found indebted to his tel the Lord 
may have this AQion sginſt himtor this Debt, and ware his proceedings in the 
* N then it ſeems the Bailiff muſt not be committed to Prifon, Dyer 21. 11 
566. 8. 1D. i4 
'Iitbe Kings by their Patent had prenced to me « ſam of money out of the Cuſtom 
of Landen, yemly for life or years, and hereupotm 1 have a Writ of Liberate to the 
Cuſtomer to pay it, and this be delivered to him, and he have Aſſers at that time in 
his hands : if de refaſe ro pay it me, I may here this Acttot to recover it + S0 if 1 
bad had a Taile ont 0 the Exchequer to the Kings CefleQor, to receive a Debt due 
to me from the King, and I ſhew it to him, and he hath Aſſets at That dme it bis 
hands, and yet doth not pay me, I may have this Action to recover it, F. N. B. 121. 
27H: 6. 9. Bro. T aile de Exchequer 3. If 
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Debt. | Char.gy, 


Upon a con- 
tract by ſyeci · 
alty, either in 
writing Or 
other wi ſe. 


For a penalty. 


If one doe by Obligation, Bill, Covenant, or other Writing, undertake or bind 
himſelf ro pay me money or deliver me Corn or the like by a day, and do not per. 
form it »ccordingly, I may have this Action againſt him, his Heirs or Executors 
as the caſe is. And if it be by Covenant, I may at my choiſe have this Action, or an 
Action of Covenant to recover the thing F. N. B. 120. New Book of entries. 191, 
Plow. 439. Curia Hil: 7. a. Ce. B. 

If one grant a Rent to me and my Heirs in Fee, and grant moreover that if it be 
unpaid a certain time, that he will forfeic, and pay to me and my Heirs 428, Vom. 
ne pene ; in this caſe if be fail to pay the Rent at the day, I or my Heirs after my 
death, may have this Action to recover this penalty, F. N. B. 120. Dyer 24. 

If a man dy his Deed bind himſelf to do and perform divers things by ſeyerall Co- 


venants, and by the ſame Deed binds himſelfin twenty pounds Nomine pane to per. 


Executor. 


Coverant. 


For Rent. 


Executor. 


Heir P 


forme the ſame Covenants ; in this caſe if he break any one of them, I may have this 
Action for the 20 1. 22. H. 6. 5. If one borrow my Horſe untill ſuch a day, and de 
promiſe me to reſtore him that day, or elſe pay me ten Pounds for him; in this caſe 
if he do not reſtore the Horſe, I may have this Action for the 10 l. F. NV. B. 121. 
But if A Covenant that his Executor ſhall within a year or ſoch a time after his 
death, pay 10 l. to B; in this caſe no Action of Debt will lie againſt the Executor, 
becauſe it did not lie againſt A himſelf, but an Action of Covenant will lie. So if 
the Covenant be conditionall, as that if ? do not pay to B 101, A will pay it: So if 
it be inthe disjunctive to do ſuch an AR, or pay 10 l: if it be not done, an Action 
of Covenant lieth, not of debt; but if both be to be done by the Covenanter (vt, 
10 l. if not 5 l. ſuch a day, Contra. See Penors Caſe. Co. Paſch: 33. Elic. Auſtines 
caſe. C: B. 
++ being ſeiſed in Eee · ſimple, Fee.tayle, or for life, of land, or of any i 

reall inheritance, as Common Advowſon, Fairs, Markets or the like, make a leaſe 
for years of this to another, rendring Rent, and the Rent be unpaid at the time of 
paiment z in this caſe I during my life, and my Executors or Adminiſtrators after 
my death, may have this Action for theſe — ”=m_ the Leffee; ar ifjhe be 
dead, againſt his Executors or Adminiſtrators : and ſo alſo may my Heir ot ,Execy. 
tor, as the caſe is, after my death, have this Action for the Rent to come. 

And albeit the leaſe be on condition to re-enter for not- paiment of R 
and I do re- enter by force of the ſame còndition, yet I may have this AQioq 
for the Arrearages due before ; and albeit the leſſee. ſutrender his Eſtate 
to me, and I do accept it, yet I may have this Action for the Arrearages due 
before the ſurrender; and albeit the Leſſee for years aſſigu over bis Eſtate to a firan- 

t; yet I that am the leſſor may have this Action for the rent to come againſt the 

eſſee while he doth live, or the Aſſignee, at my choice: but if after the . 
ment I grant away the reverſion, or die, or the Leſſee die; in all theſe caſes neither 
I nor the Grantee of this reverſion ſhaſl ave this Action: and yet if in this caſe the 

nement had been but of part of the land, or of all the land, but for a part of 
the time only; here the Grantee of the reverſion may have this Action for the 
rent paſt or to come againſt the firft leſſee, and after bis death agaioft bis Executors 

r Adminiſtrators : And if I grant the reverſion to a ftranger, and the leſſee or 
99 uae the Grantee of the reverſion ſhall have this Aion for the rent that 
ſhall grow due after the grant, Co. 10. 127: 20, Ed: 4. 9, Co. ſuper Litt. 47. F. N. 
J. 120. Co. 3-23. 65: F, N. B: 121. . H. 6. 3% Aman makes a leaſe foryears to 
J. S. and after grants away the reverſion to J, D, and after 7, S. aſſigne over his 
whole intereſt, and after aſſignement rent is behind; in this caſe the Grantee of the 
reverſion cannot bring Debt againſt 7, S, Goldrb. 18 2 | ; 

And if I be poſſeſſed of a Tearm of years only, and make a leaſe for all or part of 
my time to another rendring rent, I may bring an Action of Debt for this Rent upon 
this Contract. So alſo if I make a Leaſe to another of my Land, to hold at will only 
rendring Rent; I may have this Action for the Rent, and in all theſe caſes it is not 
materiall whether che Leaſe be in writing or no, unleſs ic be in caſe of t e demiſe of 
incorporeall things, as Commons, Adypyſons or the like, which will not paſs with- 
out Deed, Lin ſedt. 72. K n : eat! * 2 BY 

* | . 
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But if | have a Rent-ſervice, Rent-charge, or Rent · ſeck in Fee- (imple, Fee-tail, or 
for life ; as if one make a Feoffment in Fee, Gift in Tail, or Leaſe for mine own or 
anothers life to me, rendring Rent ; or one grant a Rent in Fee-ſimple, Fee-tail, or 
for life to me: In alltheſecaſes, ſo long as this Rent doth continue, and I have any 
other remedy. for it, I may not have this Action to recover the ages by the 
Common-Law, unleſs it be in ſome ſpecial caſes, But if the Eſtate on which the Rent 
depended, or if the Rent it ſelf be ended, or the Land our of which it doth iflue be 
come into another hand, ſo that all remedy doth now fail; in theſe caſes this Action 
will lie. See for this divers Examples afterwards, and the Statute of 33 HK c.37; 
which is, That the Executor or Adminiſtrator of him that hath Rent or Fee-farm, 
in Fee, in Tail, or for life, ſhall have this Action for this Rent againſt him that oughe 
to pay it. So that now if one make a Leaſe for life rendring Rent, and the Rent is 
Arrear, and the Leſſor dieth, the Executors may have this Action duting the life of 
the Tenant for life, Dyer 13.p.60. Lit. 203. Co. ſuper Lir.47, Ce. 4.50, 7.20; Co.7- 

8,79. So if a Rent be granted to a man for his life, Habendum after the death of 
fis wife, and he enter into a Statute to me, who after have an Extent, and the Rent 
delivered to me by a Liberate; in this caſe I may not have ghis Action for the Rent 
againſt the Terre · tenant ſo long as the Extent doth continue, but afterwargs I may, 
Brownl. 1 par. 103. So if there be Lord and Tenant, and the Lord his Ma- 


nor or Seigniory to me for years, and the Rent of the Tenants is behind; I that am 
the Leſſee of the Seigniory cannot have this Action for the Rent during the Leaſe, 


but afterwards I may. So if Leſlee for life be of a Manor, and the Rents be Arrear, 
and the Tenant furrender his Eſtate, be ſhall have an Action of Debt for the Arrear- 
ages. So if the Tenant die, - his Executors or Adminiſtrators ſhall have this Action, 
9 H.7.17. Ca 7.79. F. N. J. 121. * 

If a Feme be endowed of a Rent, or a Rent be granted for life, and the Tenant at- 
torn to this Grant, and aftgr the Rent is Arrear, and then the Tenant in Dower die, 
or Grantee die, or ſurrender his Eſtate; in theſe caſes the Executors of the Tenant in 
Dower, or Grantee. for life, may have this Action for the Arrearages incurred before 
the death or ſurrender, Co. 4 49. 9 H. 7.17. 34 H.6,20. If one have an Annuity or 
a Rent-charge for years; and it be behind during the Leaſe, and after it is ended; he 
may have this Aion for it during the Leale, and after it is ended. Per three Juftices 
Paſch. 10 Car. at Serjeants- Inne. If a Parſon or Prebend, &c. have an Annuity, and 
the Annuity is behind, and the Parſon or Prebend reſign or die : In the firſt cafe he 
himſelf, and in the laſt caſe his Executors or Adminiſtrators ſhall have this Action for 
the Atrearages before. But as long as ibis Annuity, and the thing to which it be- 
_—_ continue, this Action will not lie for it, Co. 4: 4$, 49. F. N. B. 120, 121. 

If the ſon be Lord, and the father Tenant by a certain Rent, and the Rent is At- 
rear, and the Tenant die, and the Tenancie deſcend to the ſon, fo that the Rent is ex- 


tin; yet it ſeems the ſon may have this Action for the Arrearages by the Statute, 


Co. 4. 49. Quare. If my father grant a Rent charge out of his Land to me his ſon in 
Fee, and the Rent is Arrear, and my father dieth, and the Land doth deſcend to me, 
( whereby the Rent is extinct:) In this caſe, if my father did not make his Election 
in his life-time by Diſtreſs and Avowry for this Rent, I may have this Action of Debt 
for the Arrearages incutred in his life-time againſt the Executors of my father, Co. 4. 
49. 45 Ed. 3. tit. Executers, 71. 

If one grant a Rent-charge to me out of bis Land for his life, provided that it ſhall 
not charge his perſon, and then he die, ſo that this Land cannot now be charged be- 
cauſe the Eſtate is ended; in this caſe I may have this Action againſt the Executors 
or Adminiſtrators of this Grantor, notwithſtanding the Condition, Dyer 227. Co. 
ſaper Lit.146.39. If the Husband be ſeiſed of any Eftate in any Rent or Farm in the 
right of his Wife, and he die, bis Executors may have this Action for the Rent by the 
Statute of 3 2 H. g. cap.37. . 

If a Woman have a Rent for her life, and it is unpaid while ſhe is ſole, and after 
ſhe is married, and then it is Arrear again; in this caſe the Husband may have 
this Action for all theſe Arrearages before and after marriage, after the death of bis 
wife, Co. 45 1. F. N. Z. 1. * a 
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5 Debs; Crian6g, 


3 


Upon Accounts. 


Upon a Loan. 


Upog other 
Contracts. 


U pon a Re- 
tainer. 


If I make a Leaſe to a Feme- covert for life, rendring Rent, and the Rent i Ar. 
rear, and ſne die; in this cafe I may bave this Action agatuſt the husbarnd for the 
Rent during the coverture, and after his death agzinſt his -Exetucors: S0 if f Nun 
grant a Rent. charge to me for life out of his Land, and eie Rent is Artetr, and the 
Grantor make a Feoffment of this Land to another, and aftet the Feoſſee takt 4 
Feoffment to another, and there is Rent behind aguia in Boch Their wines, wil chen 
I die; ia this exfe I in my life-time, and after My death'rhy Execeror m 
Action for theſe: Arrearages : Bur we muſt ſue every one ſevetally for the Rent due 
in his time, F. NV. 8.192, 26 E. 3.64. C6.7.39. Co.4.50. 11 H.. fol uit. Vid ſa 
But if Teham in Tail make a Feoffment in Pee, and the Difcontinuve e pet 
band with a Rent in Fee, and after infeoff the Iſſoe in Tail within age, ſo chat be 
is remitted ; in this caſe no Action lieth againſt the Iſſue for this Rent. 80 in il 
where he that eomes to the Land, comes not to it by, but above him that granted 
Rent; Co 4. 50. ö 1 * 

A Partition be made between me and another, and he promiſe or grant to me 
# certaiti ſans of money yearly to make the Partition equal; in this caſe I mey have 
this Action yearly to recover it, F. N. B 122. | 

Zut if I He a Rent-ſervice or Rent charge in Fee or for life, and the Rent is A. 
rear! abdt after I grant over the Rent to arother, and the Tenant attord, and then! 
die; ia chis caſe my Exexutors ſhall not reeover this Rent by Stat. 3 2 H. 8B. CA 

He man ſeiſed of Lind jive nxor#, make à Leaſe for years rendring Rent, and 

the wife dit, and trad never any iſſue by the husband, asd che Leſſee take the frofits 
of the Landaſter che deatd of the wife; in this cafe ſo Ing 28 he take the ptotd, it 
ſes ts the husbatid may have this Acton and recover the Retit, 9 H d. 43. Ser mott, 
Brownl. 1 par. 20, 3 4, 1,5 5. Geldib. 120. pl. 6. 3 * MF 

H thefe by Reckonings and Accoutmi between another abd me, or another Rach 
reteived my money to Account, and upon the-cafting of dar Actourts it doth appear 
he is inddbted to me Ten pohnds, I may have this Adibr? for this debt.” Aud f iy 
ſuMicienc in this Action to fay pre diverſis merrimoniis, withioitt reciting particulars, 
March, ſol 1 02. pl 175. fol. 125. ph182. STS e 

If in the Account before Auditors ic appear the Lord is indebted to the Bailiff the 
Bailiff may have tliis Action to recover it againſt his Lord, F. N. J. 121. Dyer bt. 
Aar. Rey f 107. pl 175. If I lend another money to be paid me again upon demi, 
or upon a day certain, and he do not pay me; I may have this Action for the modey, 
bie 1- may not ſue for it before the day, Cv. ſuper Lit.209. If I lend another money, 
and after he mortgage Land to me for the ſecurity of it, upon condition to bave 
Land again upon repaiment of the money, and at the day of paiment- he dotꝶ tender 
me the money, and I refute it, and thereupon he doth re · eiter upon his Land ( as be 
may) in this caſe notwithſtanding this refuſal, I may recover the money, and have this 
Achon for it upon the Loan. But if the Mortgage had beet without any ſuch Loaf! 
preceding for the paiment of money, as a Gratuity, there by this reſuſal Fam become 
reite dileſs for this money, Co. ſuper Lit. 209: 1 

Ifa man come into my houſe who am an Inholder and Taverner, and there call for 
meat or drink · for himſelf or his hotſe; in this caſe I may have this Action for the 
money, Co. 8.147. But if 7. S. owe me money, and another come to me and intent 
me to take him Debtor for this money, and promiſe to pey me at Nic hal mu, I 
cot have this Action upon this Contrack, 9 H. 5. 14. 44 Ed:3.11. If a mei pto- 
mite me Twenty pounds to marry his daughter, and 1 do marry her, I may bave this 
Action for this Debt, F. N B. 120. See Brownl. 1 par 20. 74: 34. Ser Contratti. 

If | bay twenty Quarters of Corn of another, or make a Leaſe of years rendring 
unto me 4 Quartet of Wheat weekly; in theſe and ſuch like caſes I may have thi 
Action for this Debt. And in divers other caſes where a Conttact that is —_— 
is good, and there is a good Conſideration for it, this Action will he upon it, F. 
119. Dyer 22. 9 H.. 5. See for this more in Contra? and Aſſumpſit. | 

F another retain me to do any lawful work or ſervice for him, and I. do ir ateord. 
ingly. an he teſuſe to pay thefor it, I ay recover it By tis: Action. And if vr d 
agree for a ſum in certain, or the Law do ſet down the certdit wages for thut work 3 

4 as 


—_— = 


—— 


zent his Fee for pleading, ox an Attorney his Fee for proſecuting of a 
Rory the like; in ſuch caſes I muſt bring tbe Action for that certain ſum. But in 
other caſes where our Agreement is not ſo certain, as where I put my Cloth to a 
Tailor t9-make & garmem, or the likez in theſe cafes I owt bring my Action gene- 
rally, and I ſhall recover as much as a Jury will give me; F. N. B. 120. O44 N. J. 62. 
F. V. A. 121. Ce. 10, 8. 147+ 12 EA A 8. A Barreſter cannot have this Action 


e for bia Fees for giving of Counſel, as a Serjeanc or Attorney may; and 


is pot bound to give Advice before he have his Fees. So was the opinion 

of Mr. Juſtice Bridgman : & ('vria in le Marches de Wales, 7 Car. Alſo in Trim 

{Cov . B. That a Sollicitor caunot have an Action for monies laid out upon any 

Suit, without an expres Recainer to lay out monies for him in ſuch a Suit, and an ex- 
preſs Promiſe to pay ſuch ſums, Brown!. I par. 73, 2 par 99. | 

If a Sheriff, Gaoler, or other Officer that bath a man in Execution at my Suit for Upon an E- 
Debt or Damages, do after ſuffer him wilfully or negligently to eſcape, and do not e. 
take him again before I commence my Action; in this cafe I may have this Action 
ageinſt him that did ſuffer this Eſcape, end thereby ſhall recover as much of him 26 
the Debt or Damage was. So if the Suit were for TreſpaGs, or for Debt upon a Deed, 
and the party deny bis Deed, ſo that he is fined, and afterwards taken by a Capias 

fine within che year at the ſuit of the Keepers of the Liberty; if the parties that 
OS taken him ſuffer him to eſcape, I may have this Action. But if the Arreſt be 
on a mean Proceſs, as Latitar, Capi, and the like; there this Action will not lie en of the 
for the Debt of the Suit whereupon the P roceſ came, but an Action of the Caſe will Caſe. 
lie: And if it be after Execution, yet it doth not lie for this Eſcape againſt the Exe- 

cutors or Adminiſtrators of him that fuffered it, Plow. 35. Co. 3. 52. Dyer 278. 
F. N. 3. 121. Dyer 27. 21 H,7.23- Brownd. 1 par 34.119. 

If a Sheriff levy money upon a Fiers facias of another mans goods at my ſuit, 1 
may bring this Action againſt him; or if he die, againſt bis Executors for it. arch 
13. l 33. 

5 * Remedy agaioft ihe Warden of the Fer, if he take Bail of a Priſoner in 
by Judgment, or let him go at large. Su. 3 K. 2.12, 

If one cecaive money of another to my uſe, far to deliver to me, or from me, to Upon a Re- 
deliver to-another, or to beſtom for me, and he doch not diſpoſe it accordingly ; t. 
in all theſe cafes 1 may have this Action far the money, or I may have a Writ of Ac- 
count, Dyer 21. 42 £4 3.9. Bron Conditien 6. 38 H.6.9. If the Lord levy Aid of 
his Tenants to make his Son Knight, ar to marry his Daughter, and die before his 
Son or Daughter have received it; in this caſe the Son or Daughter may have this 
Action againſt the Exeter of the Lord for it, and if he have not Aſſets, it lieth 
againſt his Heir, Brownl. t 31. $2. 

If a Fina or Amercement be impoſed on a man in a Court Leet aker any offence ; For a Fine or 
or one do ſorſeit a ſum of money by the baeach of a By-law; in thefe caſes and for Amerciament. 
this money, the Lord may have this Action of Debt, C8. 123. But a Lord of a 
Manor cannot have this AQtion for a Relief or Eſcuage due to him, but if he die his For a Relief. 
Execucors may have this Action, for they have no other remedy ; and it is as a lower 
faln from the Rock ; neitber may the Lord have this Action for Aid to make his Son 
Knight, or marry his Daughter, nor for a ſam of money upon a prerence of an un- 
rezſanable cyſtom, as to haye thirty pound of every ene that fhall break the pound 
within his Lordſhip, or the like, Co. ſurer Litsl. 47. 83. 7 H. 6. 13. Littl. Broo. 

Sei, 176, AN He. 40. 

If another and I do refer any differences between us to Arbitrement, and the Ar- U 20 4 
bitrators Award the other to pay me ten pound. I may recover this money by this : 
Action: But if we did enter into Obligation each to other, to ſtand to their Award, 

I cannot bave this Action for the ten pound, and ſue him upon the Obligation alſo, 
F. N. Z. 127. 33 N. 6.2. Rut for the further opening of this, we muft know this, 
Brownk, 1 part 55: 134, 
And z3to «vs thiog, theſe things are further to be known. 
I. That Freemen of London, for Debts under · forty ſhillings, have a ſpecial 
ay to recover the ame in the Court of Requatts, Se, 3 fac. 15. 
2 


2. There 


| 
| 
| 
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SeF, 8. 
Wha: thall be 
ſaid a good 
Plea or Bar to 
this Action, 
and what nor. 


mount, that entred and kept him out. 


2. There is alſo a ſpecial way to recover Debts againſt them that make ud 
Conveyances of their Eſtate to deceive their Creditors, and come not iti r 
mons, by Stat. 2 R. 2: parli 2. 3. | WD + 4 
3. Remedy againſt the Priſoners in the Fleet, that to ſhift from otheſ pre 
debt to the King. See Star. 1 R. 2. 12. | . 
It is a good Plea to this Action grounded uppn # Statute or Judgment: I 
Plaintiff hath ſued out and made Execution upon the Judgment or Stat h 
gularly no matter in fair, as Paiment or the like, is — plea to thi Ac 
ed ona Record, Dyer 299. 5.34. 22 Ed. 4.6. 6 H. 46. how 
If the Action be grounded on a Real Contract, as if it be for Rent gi 
years, it is a good Plea in bar to the Action to plead any of the ma 
ing, Viz * | SE. OI 
1. That the Leſſee was ejected out of the Land by a ſtranger that Rag pare 
a FF Us 4 
2. That the Leſſor entred upon all or part of the Land demiſed beſqgę the day of 
paiment of the Rent, and doth keep out the Leſſee always, fo that he cannot take 
the profits; for if the Leſſee re-enter, this is no le. + 
3. That the Leſſor had nothing to do with the Land demiſed at the time of the 
making of the Leaſe ; but if the Leaſe be by Deed indented, then this is no Plea; © | 
4: [bat the Rent was paid at the day, and that there is nothing Arreat; and 
though the Leaſe be by Indenture, yet Paiment is a good Plea.” | | 
5. Or that the Plaintiff hath diſtrained for it, and recovered the money by that 
means, and ſo levy by Diſtreſs. | 90 ern 
6. But it is no good Plea to. ſay, That the Houſes demiſed were ſo role | 
the Leſſee could not dwell in them, and that the Leſſor by Covenant or n 
ought to repair them, Dyer 299. p. 34. 22 Ed 4:6. 6 H.4.6.' Dyer 83: Cs. ſuper 
—— Dyer 212. 5.37. Ca 3.22. 101127. 37 H. 6. 10. Dyer 28. 27 H.. 10. 
yer 20. 6. ' * 6 | 
If the Action be grounded on a Perſonal Contract in Writing, as upon an Obi 
gation or other Eſpecialty, if it be fingle, ot with Condition to pay money at aday; ' | 
it is a good Plea to ſay he paid or tendred, and the other refuſed the money at | 
day of paiment : Or that he hath performed the Condition of the Obligation; or 
that the Plaintiff ſued the ſame Obligation once before, ſappoſing the Condition was 
broken, and was barred therein. But. in caſe of a ſingle Bill, Paiment is no good plea, 
Co 5.4z-Dyer 256.51. 1H. 7. 14 So neither for a ſingle ſum in a Bill penal, 1 H. 5.7. | 
otherwife to the double ſum in a penal Bill, for there paiment of the ſingle ſum is a | 
good Plea. And regularly no matter, unleſs it be in Writing, is a Ples to an | 
Action grounded on an Eſpecialty ; as that the money was paid after the day, and | 
the Obligation delivered up, and the Plaintiff came by tim actually again. So At- 
bitrement or Accord with ſatisfaction, is no Plea; 21 Ed.4-41, Lit. ſeft. 338. Col. 
113. Lit:Bro.ſeft.1c6. 8 H,7.3. Co.5.43. Dyer 31. 1 H. . 17. | 
If it be a Debt on a Contract without Eſpecialty, in which Action wager of Lan 
doth lie; it is a good Plea, That before this time the Plaintiff brought another 
Action for the ſame Debt, and the Defendant waged his Law and barred the Plaint- 
iff therein: Or that che Plaintiff brought an Action of the Caſe for the ſame Debt 
before, and recovered the ſame therein; or that he oweth nothing, but bath paid 
the Plaintiff, Co. . 94 But in this caſe upon a parol· Contract without Eſpecialty, it 
is no ne Bar to ſay, That there is a Decree in Chancery, that the Plaintiff ſhall 
releaſe the Debt, and take no advantage of it: Or if it be for Goods ſold, That the 
fame were taken from the Buyer by one that had right. before the day of paiment, 
or that the Plaintiff agreed: that the Defendant ſhall keep it for another Debt the 
Plaintiff did owe to him, or that a ſtranger hath made an Obligation to the Debtee 
for che ſame Debt. Fitz. Bay 75. Co. 3. 12. 28 H. 6. 4. And whether the Debt be 
grounded on an Eſpecialty as not, generally a good Releaſe of the Debt from the 
party to whom it is owing, his Executor or Adminiſtrator ; or that the Defendant 
did give, and the Plaintiff accept ſomething elſe in recompence thereof, it is a good 


Plea in Bar. But to ſay that the Plaintiff upon a Puſticies had a Judgment = the 
ſame 


_— I 


a au... Aa an «== oo 9 _ on om oa Oe oa . 


SY OY HOOD rD vw ww” we 


2 Debt. 1 


1 Debt in the county Court, it ſeems is no good Plea, unleſs Execution be done 


3 upon it. Or in an Action for Rent, or a Leaſe, to ſay, That he hath beſtowed it in 


Reparations by che commandment of the Leſſor, is no good Plea. Or to any Action 
gf Debt, That he did grant che Debree that he ſhould levy it upon his Land, Co. 6. 49. 
0 £4.4.50. 34 H.6.17, Bro. Det.29. Brownl. 1 pare 70, 12 

If the Debtor make the Debtee his Executor, and he accept it; or if the Debtor 
take the Debtee to husband or wife; or if two or more be bound in an Obligation 
to a Feme-ſole, and ſhe take one of them to husband; in all theſe caſes the Debt is 
gone and diſcharged, Co.8.1 36. PJo.364, 11 H. 7.4. 21H-7.29: Brom. 1 5. 7 1.76. 109. 
If a jadgment be had on an Eſpecialty, the Debt upon the Eſpecialty is gone: And 
if a Debe be upon a Contract, or Arrearages of Account, and after the Debtee take 
an Obligation from the Debtor for the money; in this caſe the Debt upon the Con- 
tract is gone; (But if the Obligation be made by a ſtranger, contra.) For ſo long 
as the Judgment is in force, or the Obligation in being, the Creditor cannot fue upon 
the Obligation in the firſt caſe, or the Contract or Account in the laft, F. N. B. 120. 
M. Dyer 21. Co. 6. 45. 28 H. 6.4. See Extinguiſhment, Releaſe, Apportionments 
But if one promiſe to a woman, That if ſhe will marry him, he will leave her worth 
an Hundred pounds at his death, if ſhe overlive him: In this caſe their ſubſequent mar- 
riage will not determine this Debt, but that after his death ſhe may recover it of his 
Executor, Smith verſ. Stafford, Paſch. 17 Pac. Co. B. 

If a Debt be due to me on an Obligation, and I rake a Statute for this Debt from 
the Obligor z this doth not determine the Debt due by the Obligation, but I may 
ſue upon either of them at my election; and if I ſue upon the Obligation, it is no 
good Bar to plead the Statute, Co. 6. 45. Brownl. 1 par. 7 f, 72, &c. For Debt againſt 
a Hundred on a Robbery, ſee it in Ch. 3. So much for the Debt of a Common 
perſon. 

" "How as touching the Debts due to the Lord Protector, theſe things are to be 


known. 1. That his Debts ariſe commonly by Rents, Recogniſances, Fines, Iſſues os 


Amerciaments, and as Iſſues upon Jurors,* and Accompts of Officers. 2. Theſe are 
all called in by, and brought in to the Exchequer ; for they are ſent from all other 
Courts, and certified in thither, and by authority thence called and ferch'd in. 
3. This is done for the moſt part by the Sheriff and his Under-Officers. 4. It is done 
ſometimes by Diſtreſs only, ſometimes. by Diſtreſs and Sale of Goods, ſometimes 
by Seiſure of Lands and Goods, and ſometimes by Sale of Goods and Lands. 5: The 
Lord Protectot hath a large remedy to recover his Debts, (See for this Prerogarive. ) 
6. Yet the Sheriff and his Officers have many charges upon them in this. For, 
1. They are nat to levy any Debt of his upon Lands or Rents, ſo long as the Debtor 
hath Goods and Chattels to ſatisie. 2. They are not to meddle with the Surety, 
ſo long as the Principal is ſufficient. 3. They are not to ſell the Diſtreſs taken for his 
Debt, within fifteen days. 4. If the party diſtrained can ſhew a Tally, and will give 
Security for his appearance in the Exchequer upon the next Accompt, they are to 
deliver the Diſtreſs. 53. They may not take any mans Cattel without good autho- 
rity and Order from ſome Court. 6, Nor take ſuch Diſtreſſes as are forbidden, nor 
abuſe them after they are taken See for this Diſtreſs. 7; The Sheriff having re- 
ceived any Debt, muſt upon demand of the Debtor, and without Fee, ſhew his Pro- 
ceſs for the levying of it, and give a Tally to the Debtor thereof 8. He muſt an- 
ſwer that any of his Servants imployed by him do receive. 9. He having received 
any Debt, mult ſee that upon his next Accompt he do diſcharge the Debtor thereof. 

See for theſe things Mag. Charta 8. 18. Weftm. 1. 19. Articuli ſuper chartas, 12. 


| Stat.'13 Elis. 4. 14 Eliz. 7. 27 Eliz. 3. Co. 2 par. Inſt.18, And for Accompts 


and Publick Debts, Act 708.1653. At#7 OR. 1654. 
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CHAP. LXV. 
Of Diſability. 
Diſability and Arp J take i lar : 
— "pk n LN — 2 = Sing 
The kind: 


Infant, 
Woman» covert. 


— — ny Convez 

— har it will be ayoidable. So the Heir of ene auainged of Treaſon or Felony, is C. 
abled te be Heir to his Anceſtor, And ſamatimes this — only ſic und 
guid; as of a woman Covers, or man of Non - ſane memory covey 
or granttby Deed, vor be bound thereby: ys ona h er * 
they way) it is nat avoidable, 5o the King cannot grant, nor take any thing 
mater pf A canld not grant hut for his life, Se 

C onfirmatign ; por che Parſon ar Vicar without the Confirmation of the 


Chaphers 
Ordinary. and the like. A Bonefie 
S is inca pable of . firſt cookfied — 


Starte. 

And this is ſametimes perſonal or temporal only: As when by Act of Parlames 
or jd bays big, e, peer cg for his life only; or wheres 
Monk is dilabled £9 barg or gaads in this car it reacherh not ta any other, 
De — — perpetnel, and (hall extend and reach to the prejudice of othant 

\s Where One is af Treaſon or Felony, this is an abſalute and 
far to any 2 ay ta claim any Haraditament in Fee - ſimple, either u 
7p big 97 bo gay ber baremaun him, becauſe the blood is cormape 
—— — «nd Teftawents, who may make an BU 
ao, or goa ang wha may take, sccopt. and enjoy it. And ſome men 
are in ame ane hr ; #8 men thar have no kill, to take uponihen 
no Man is therefore capable of the Gram of 4 


In Gbr 2 F Gol-la:ua „ 
78h a Pla by he Dit ety ene Lhd yy able 10 
ſug Enn af the Coun 


— — tem be W te. And this Ex- 
0 5 50 part) myſt he talen — G desc de! the Defcadant have 
Fl ar — 10 


di — _ — — — FT — Diſabiliiy 
LU man that canset any Means 
vr (fund guid, 45 of 2 women Cora, who may ſue, but it muſt be with bet 
bas atherwile the is diſabled tp 558. See Hhubard aud Wife, 16 H. g. 1. 
d 4164.73. 16 EC. 4 4 

What ore 15 eon, be condemned ina Sr re. 8 excommunieated, or proſeſſed 
comcsro cs in Religion in any Abbey, Prigey, r. Friery ; be can bring Bo Aon real or per. 
ſac. or nos. ſonal in his ownright, or as for imſelf ; neither can he ſue in any other Cour: 0 
. Equity, (but as Executor to another he may) ſo long as he remains ſo. But after the 
impediment removed, (i. Pardon in the Premwxire or Outlawry, or Reverſal of the 


Perſ⸗ . 
_ 8 * Abſolution in the Excommunication, or Dearraignment incaſe of Religi- 
ous profeſſion, he may bring any Action as deſore. See Co, upon Lit. fel 13“, 


129, 130. 
Co 


Wife. 


TT _E _2. Arcata 
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So a Villain in his own right could not ſuc his Lord; but as Executor to another Exc. 
he might have ſued him, Co. ſuper Lit. 21 H. 0 p | 
So an Alienee cannot bring ahy real or mixt ARisn againſt any perſon; and an Alien. 
Alien-enemy cannot bring any Action real or perſonal at all: For which ſee Alien 
at large. Co. ſuper Lit: . iad. . * 
A man attainted of Treaſon or Felony cannot ſue, Co. ſuper Lit. . Nor can a Perſon attaint. 
perſon that is a convic Recuſant, ſue whiles he is ſo, 1 > Recuſent con- 
* Bur chere ute Livets ExceÞridhs out of thefe general Rules: FH Nee =: 
in ſotme Tpetfa? ties may fut; and in ſome cales the DilabiltÞ; 5 | 
they are ſo, but # ſome it is, perpetual. In ſomie caſes the Wrist 
caiife of Acid s gone: At if de for for Debt on a Specialty, I il 
it is the King In others the Weir doth not abate. See for thi 
But if 4 man be butlau vd, WAFS: ib a Writ of Error to reveri 7 
diy other ry ; theſe Outlawrſes in this caſe are no, diſabii&h@> K 
at Aut Butt brought by 4 Defetidant in Priſon upon an Outlawry, that Out- 
awry is to ifdiffy to hittf to ſue in this caſe; nor in a Writ of Error co reverſe tbe 
Outlaury. It is no diſabificy to the Mayor and Commonalty, that the Mayor is gut- 
lawed. - AtrOttiawry'in Cheftth or Durham is no diſability. Ideots, Mad-men, and 
ſuch as be af and dumb, be Hot diſabled to ſue : And when an Ideot doth. ſue or 
defend, be tnuſt do it in perſon; but an Infant or Minot ſhall fue by a Prochein- 
Amy, (4. * Friend, and defend by Gardein, 29 Af. 47. 7 H. 4. 39. Co. ſaper 
Lir. f. t 28. 181 
ny are not diſabled to purchaſe, that are diſabled to hold; as Aliens, and men What perſons 
it have cortitbitced Felony dt Tresſon: Bat after Aczainder in the laff caſe, and re hege de 
Office fottHd in che firft, che King will have it from the Alien, the Lord from the for © 
Felon: tte were artakited, yer he may Tr but in that caſe the King will 
he be pardoned, and after patdon he is capable: So of Corporations 
it Mortitizid, 49 Aſ.pl.2. 49 EA;. 11. 1 
A Monſter born within lauft warrinidhy, that hath not humane ſhape; cannot Momſer. 
prchaſe;-mvch lex retaitt oy rhing : So neither can they that are civiliren mrrui, 
Monks, Ant che ice * 4 . | 39746 14 
An Het ite may purchaſe according to the ſex which prevaileth : So Hermaphrodite. 
petfors defbt efhoving öde ſhape, Ideors, Mad-men, — Deaf, — * 
aud Blind met, Mitrors, and all other reaſonable creatures, are able co purchaſe and 
retain Lands of Tenemerts. See more in Grants ; and there alſo what perſons are 
Gfabled to rake Feoffments or Grams, Co. bb. Inſt. 1 par. f.42. 
See more ¶ apacity. and Star. Articuli Cleri, chap.13. 25 Ed. 3. Stat. 2 de natia 
altea mart. 42 Ed.3.10.31 H.8 6: 33 H.8.29. 5 & 6 Ed.6.13. Fine, Num 6.8. 
Recovery, News. Grant, Num, 2,3. Teſt ament, Num. 4. 2015800] | 
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Diſcontinuance. 


1. Diſcontinu- 


ance, hat. 


The kind of 


it. 


Sed. 1. 


2. The ſruit 


of it. 


3: What ſhall 
e ſaid a Dif 


- continuance 


ro take away 
and bar Entry, 


Or nor, 


By Tenant in 


Tail. 


Sei. 2. 


Our. 66. 
C HAP. LXVI. 


/ Diſcont inuance of Lands. 


> Iſcontinuance is either of a Proceſs, or of a Poſſeſſion. Of , 
Proceſs or Suit; where by ſome or or 
the like, a Plaintiff hath Joſt his time in his Action, and for 
that cauſe his Suit is diſmiſſed the Court, and put without 
day; and then the party hath no remedy, but * 
Suit again. Or of a Poſſeſſion; which may be either of 
—— 3 Demeſn, or of Copihold- lands, Tenements, Rents, Commom, 
- Advowſons, &c. And that is, when the party thac i preec 
Owner of the Land doth grant ſome larger or greater Eſtate then he bath, and there. 
by doth diveſt the Inheritance or Eſtate which ſhould or ought to have come to an- 
other: As when Tenant in Tail, for life or in fee, in the right of his wife, or Church, 
or houſe, do alien their Lands or Tenements they do ſo hold, for longer time then 
the Law doth enable them; this is called a Diſcontinuance. And in this laſt ſenſe it 
is here taken; and it is properly where he in Reverſion is ſo out, as he cannot enter, 
But it is taken for the diſplacing of a Reverſion, where the Entry is not gone, Lie, 
140. Co. upon Lit. 325. Noy, ch.27. | X 
| The fruits and operations of this are divers and eo For ſometimes by this 
the Entry of him that hath right is gone, and he is put to bis Action: Sometimes an 
Entry and Adion are given, and may be had preſently after the Diſcontinuuce: 
And ſometimes the Entry and Action both are ggne, and the party whoſe Eſtate is 
deveſted is perpetually eftopped and debarred to require the ſame,as-in the Examples 
ſubſcribed may appear, Co. 1.84. Co. 10.96. | 
If a Tenant in tail make a Feoffment in fee, Gift in tail, or Leaſe for any other 
life then bis own, (not warranted by the Statute of 3 2 H. 8. c.28. t infre) before 
or after he hath iſſue ; this is a Diſcontinuance of the Eftate-tail, and takes 
Entry; and puts the Iſſue, if it be to go to him after the death of the Tenant in ui 
to his Writ of Formedon in Diſcender; and if it be to go to him in Remainder, it 
puts him to his Formedon in Remainder : and if it be to revert, it puts him to li 
Formedon in Reverter. Co. 1. 84. Plow. 137. Dyer 12. Lit. fal. 140. See 
Co. 3. $9. | 
If there be Tenant for life, the Remainder in tail, and the Tenant for life levy 4 
Fine to his own uſe, and after the Tenant for life and he in Remainder join in 4 
Feoffment by Letter of Attorney; this is Diſcontinuance of the Eftate-tail, and the 
Fee. Dyer 3 24. | 
If a Tenant in tail leaſe for years, and after make a Feoffment with Letter of 
Attorney, and the Attorney come to the houſe in the abſence of the Leſſee, and 
command the Servant of the Leſſee to come forth of the houſe, and he doth fo, and 
the Leſſee doth after agree to it; this is a Diſcontinuance. Dyer 363. 
If the Tenant in tail be diſſeiſed, and after releaſe with Warranty to the Diſſeiſee, 
this is a Diſcontinuance. So if one releaſe or confirm to the Tenant for life, Lit. 133. 
Co. 144. 3 H. 4. 9 
If a Tenant in tail make a Leaſe for the life of the Leſſee, and after Efe 
Reverſion, and the Leſſee attorn, and after the Leſſee for life die during the life of 
the Tenant in tail, and then the Grantee of the Reverſion enter; this is a Dil. 
continuance, So in this caſe, if the Tenant for life after Attornment had 
in Fee, and the Grantee of the Reverſion had entred for a Forfeiture, Lit. f. 134139 
If a man be Tenant in tail of an Advowſon in groſs, and another preſent by uſur- 
tion, and the fix moneths do paſs, and then the Uſurper do the Advowſons 
ſtranger in Fee, this is a Diſcontinuance quodammods : For a Releaſe with War- 


If 


eo the Grantee, will bar the Iſſue, 21 H.7.40, 


| 
| 
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If there, be Tenant in tail, the Remainder in tail, the Remainder in fee 

Tenant in tail wake a Feoffoept to him in Remainder in fee ; this is Fer 
ance of the middle Remainder in tail, Co. 1. Ghudleighs Cale, 
If there be Tenant in tail. the Remainder in fee, ard the Tenant jn tail make a 
Leaſe for life, and after. grant the Reverſion in fee ta another, and the Leſſee 
attorn, and after the Grantee up the Reverfion die without heir, and the Reverſion 
eſcheat, and after the Tenant for life die, ſo that the Reverſion is executed ; this is 
a Diſcontinuance, Co. t. 

If a Tenant in tail endow bis Mother, and ſhe grant the Land to A. and B. for 
lives, and die, and after the Tenant in cail cofirm their Eſtates with Warranty ; it 
ſeems this is a Diſcontinuarice, 3 H. 4. 9. 

If a Tenant in tail of a Rent or Adyowſon in 2 grant it away in fee, and a 
—— Anceſtor releaſe with, Warranty © to the Grantee ; this is a Diſcontitwance, 

19 

If 1 holdeth Lands in the right of his Wife, alien them for 1e time then By the Hul- 
his own; and his Wives li yes together; this i is a Diſcontinuance, and by the Common A right 
Law ſhe was driven to ber Writ of CARS But now ſhe may enter after her ofhis Wite. 
Husbands death, by the Statute of 32 H. 8 

If tha Wife be 2 and he make a Feoffment with 
Livery of the Land; this is a Diſcontinuance, though the Wife do ſtand opon the 
Land ind and difagree to , 21 / pad, 

If any Spiritual perſons, as ps, Deans and Chapters, Maſters of Hoſpi . 
the like, that Cots hacks right of hs beit Churches or Houſes in fee, alien pop 
Lands for longer time then their own lives ; this js a Diſcontinuance, and their Suc- 
ceſſors are pur to their Action torecaver the Lan, 21 E4.4.76. 4 H 7.24 32 H.$. 
Lir.146.145.144- 


. r e 3 tal to ar the ere 'Seſ. . 


rail, are Diſcontiruances , inleſs ir be in f. d B. 
caſe where the Reverſionþ fn 15 King, T Ter Fins and Leben — 


g e ſor lives or age enant in tail. or in fee in the right of away Entry 
their Wiyes or Churches, or Nn 32 H. g. 28. are = — 
| nuances for the time, for the a of w which there is no remedy by — 
or Action! See Leaſes. bog no Fine Feoffmment, of other Act by the Husband 
only of any Land pe; Freehold of the Wife, ſhall be = Diſcon- 
tinuance, or prejudici 1 7 Wi or ſuch as have intereft after het death, (Leaſes 
2 Lox paſs of 32 H. 3. c. 28. excepted beſort· mentioned in the Statute) 
thin which a CominorrRecovery is: See Co. ſuper Lit. 326. Sta. 32 N. 8: 
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if .a NN The i ll ade « ee e . 
9 55 the Wi before Sarg, dle wichour ile, t be in | 


il to erin ito the wits the Huſ- 
offra e ee Wife tay enter. See more in Co. 


Fort The m eyariees as are f Seiſi What ſhall 
and do er no Nr. pe | e ar ney a — not be (ad a 


313. — 

2 If a, Tenang jo tail make a Leaſe for life of the Lefſce” and after price the Re- e aud 
verſion, and the Leſſee Nan 

— . — 0 _ =- Tenant for life die; this is no Diſcon- - in 

6 ue or t hath right may enter a the Grantee of the 

Reverfion, Her ſuper Lige17 3. Lit. fel. 139. * 


M m m If 
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24 this is no 

And i ide Come te Five ae in Fee, pn 
ce , but he in Remainder or Revert thay ener, Ce 10. 96, 

Co. 146. 48. 


If a Tenant in tail grant trum Strum ſavy to one, and the Grimee make 4 
Feoffment in Fee, Nille r Co. 10. 96, 


f a Tenant out of Land, as Comton, Rent, or the I 
2 be ee fol er ee Re 5 Adlvowha, of 
t in Fee without Warranty is ng Diſcontinuznce ; and if 

bem e . ic is at the plesfatt bf the Iſe Li. fil. 13 Finches 


TAL a Feoffment in Fee, it ſeems rhis is no Dif. 
Roe BR 


erde 
iris avoidable; Zr. 149. 
Nr emainder in tail,” aud Jie in Remainder grant 
his Remainder by Deed, and che Tenant for life arcorn this is no Diſcontimance, 


2 

＋ make a Releaſe or Conflenatiog witfront Wirranty, to a Diſ. 
® Je e n de ele, or make another Cony padde which dork not padde 
8 Lit. ſeft, 398.1606: 509. Co. 3. 8. Flu. 556. 
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made to hitt in the der Remainder 
Ty 2 got after tive another wife, 20d hive 


l Gerad wik tail, and after 
he releaſe with Warranty ; tha 
enter not , 


a Clio, und the Conn 
this Diſcontiquance, Littletes 


Wengen nd be in the Renainder ara 
ahem and die without ifſae, and 
Dil, in Reverſion, Ii. 
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two n and th der diſſciſe his Father, 
Sow Winner an die without 
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bs Cr and after 6 Al be ab 0 ; 
ance, Lit. f. 142: If 


Cnae'67: i Diſſaſin, & c. 80 47¹ 


If Tenant in tail make a Leaſe for life, and the Tenant in tail have Iſſue and die, 
and the Reverſion deſcend to bis Iſſac, and after the Iſſue grant bis Reverſion in Fee, 
and the Tenant for life acorn and die, and the Grantee of the Reverſion enter during 
the life of the Iſſue, after the Iſſue die, and hath Iflue; this is no diſcontinuance, 

it. 1.1 2. 7 N ' . 
a" — in tail make a Leaſe for his life and give Livery, ar a Leaſe for years, and 
after releaſe to the Leſſee fot liſe or years all his eftate and right in the Land; this is 
no Diſcontinuanee . So if he confirm to ſucha Leſſee, Lx. 138. | 

If a Tenant in tail leaſe for years, and after grant the Reverfionto one and his 
Heirs, and the Leſſee for years attorn z_ this ii no Diſcontinuance to him in Remain» 
der or Reverſion, or to the Iſſue, if any be. Co. 1.144. Zir.f 136. 

Ia Tenant io tail deviſe his Land by Will, this is no diſcontinuance. See for this 
the Statute for Wills, & Co. 10.96. 27 H. 8. 20. Dyer. | 

If there be Tenant for life, the Remainder in tail, the Remainder in tail, and thy 
Tenant for life and he in the firſt Remainder levy a Fine; this is no Diſcontinuance 
of the ſecond: Remainder. So if they two join in a Feoffment, 13 H. 7. 14. 

Co. 1:96. X ard 

If hereke Tenant in tail, the Reverſion or Remainder in the King, and the 
Tenant in tail make a Feoffment or ſuffer a Recovery, this is no Diſcontinuance, 
Stat. 34 H. 8. c. 0. 51 | | 

If the Husband alone levy a Fine, make a Feoffment, Releaſe, or Confirmation gog. 6. 
with Warranty or any other Conveyances of the Land of his Wife, other then ſuch By che Huf- 
as are warranted by the Statutes ; this is ne ſuch Diſcontinuance, but that the Wife, bend in right 
or he that hath the next right after the Husbands death, may enter. St. 32 H. 8. — 
cb. 28. ( v. ſup Lit. 3 26. See there the t hſtion of this Statute. Lit. 136. Bro. 128: 

15 Ed. 4. 5+ 

If the Husband and Wife have Land in Fee or Fee-tail jointly, and the Husband 
alone conyey it away : in this caſe the Wife, her Heirs, or he that hath the next right 
after the death of the Husband may enter, and this Diſconticutance may not hinder, 

ler Stat.32 HS 28, Co. 8.72. | = 

If the Husband and Wife purchaſe Land in Fee and make a Leaſe, and after the 
Husband alone releaſe to the Leſſee and his heirs; this doth not make a Diſcontinu- By a Spiritual 
ance. So for any other act of the Husband alone, or of him and her together by Verſon. 
Deed, C ſuper Lit. 326. Bro. Releaſe $1, But by a Fine, and five years after the 
Husbands death, the Wife is barred. | 
If a Parſon or Vicar alien in Fee, this is no Diſcontinuance to the Succeſſor, but 
he may enter.  Lir.143. | 
+ If a Spiritual perſon be diſſeiſed, and he releaſe to the Diſſeiſor wich Warranty, 
this is no Diſcontirwance to the Succeſſor. 

If a Spiritual perſon grant a Reverſion, Rent, or Common, or the like thing that 
lieth in Grant; this is no Diſcontinuance. 

If a Dean alone had aliened the Land he hath in the right of him and his Chapiter, 
this it no Difcontinuance, © Lit. F. 145, 146, 

If any Woman that bath any Eſtate in tail, for life, or in dower, by the purchaſe- 5. What ſhall 
money or means of her deceaſed Husband or any of his Anceftors, made to her be- he ſaid ſuch a 
fore ot after her marriage, do after his death whiles ſhe is ſole, or with any other Piſconcinu- 
Husband after, taken, alien ſuch Land by Fine, Feoffment, Recovery, Releaſe, or nue 2 Pors 
Confirmation with Warranty, and ſo diſcontinue the courſe intended; this is not fejruce,or not 
good. And the Heir, or Ic to whom the next right is to come after the Woman, 

* enter preſently to the Land, as for a Forfeiture, by the Statute of 11 H. 73 
chap. 20. 

If there be Tenant for life, the Remainder for life , the Remainder in tail, 
and tie two Tenants for life alien in Fee by Feoffment, or the ſecond Tenant join 
in the Livery of Seiſin; this is a Diſcontinuance cauſing a Forfeiture. See more 
in Forfeiture, Co. 76,77. Dyer 339. 


Mmm 2 | 9 


& . i Feten, ee. —— 


I there be Teaans for life, the Remainderin tail to the Ning, the Reminder in 

tail to another, and the Fenam for life ma hes a Feoffmentin Bee ; this ita 
and to char-purpoſe i a Diſcontinuauet· Dut theſe as are void only as to the Men 
i bc. but a good againſt the parties. and all others, Ca 176. 3. 59. f 
Forfeitare, If there be Tenant for life, the Remainder in Tail, the Remainder in Fee, and the 
Terans for hfe male a Beoffment to his in Remainder in Fee; this is fuch a Diſcon- 
dinuanceofme Eſtate- tail, as producctti a Forfeiture, Co. 3.59. | 
If two Joint-tenantsin Bee of a Manor intermarry, and after levy a Fine of x to 
aft which doch renden in to then in tail, and they have iſſue three daughters: 
r take « ſecondinadand, and they levy a Fine and take back 
Husband and an Eſtate in ſpecial tai and the wiſe dio withour iſſue by the ſecond husband : Thi 
Wife, firſt Bllate - tab is withio the Statute of 1 H. y. for one moyetie, but not for the 
other. Curia, Laughter 'verſ. Humphrey, Mich. 3 Elie. Co. B. See more in 


Ca 3. 5. 5 | 
| Mo mon foiled in vight of bis wife, and his wile levy » Fine, and the Conuſer 
and render to che e anden io penal, the Remainder th the right hows 


of the wife; they have iſſue, and the husband dieth ; ſhe taketh another 

and they two levy a Fine, and die: This is not a Forſeiture within the Statute 

11 H.. Co. ſup. Lit. 365: | 
For Diſcontinuance of Proceſs, ſee Statutes, 11 H.6.6. 1 EAG. . 


— —_ 
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CHAP. LX VII. 


of Diffeifta; 2 „ Abatement Totrufion aud Deforee- 
ment, Rediſſeiſiw. 


Diſſeiſin, what: | uy ſciſinis, where a man entreth into the Lands or Tenements of u. 


other, and putteth him out where his Entry is not lawful; this is 
Diſſeiſin, and he that doth ſo is called a Diſſeiſor, and heto 
.D. x whom it is done ts called a Diſſeiſee; and for his relief he ma 
have an Afﬀiſe : But by this Entry he getteth the Freehold, — 
may bold it againſt all men but him that hath right and his heirs, 
" Co. ſuper Lit. 15 4. | 
Abatement, Abatement into Lands or Tenements, is, where a man dieth ſeiſed of Lands or Te 
what. nements, and one that hath no right entreth into the ſame before the Heir maketh 
his Entry; this. is called an Abatement, and he is called an Abator that dorh fo enter; 
_ then is he lawful Owner againf all men but the right Heir. Toms of the 
Intruſion of Intruſion is an yalawful Entry into Lands or Tenements by one that hath no ti 
Exiruangubad. uhiles it is void of a Poſlefſor, after an Eſtate for life or — is ended. Terms of t 
p Lu. Iris ſometimes taken for a Writ brought againſt an Intrudor. | 
Deforcement, Peforcement is the putting and holding out of a man from Land that hath ri 
— to it hy deſcent or purchaſe, by the putting it by -Iatrufion, Abatement or Diſle; 
Deſeceots. Ee. (wper Lit 277. And he that fo is 4 — 

For theſe things, this only is to be known, 

1. That if an Abator or Diſſeiſor have quiet poſſeffion for five years next afcer 
the * bh in, and fo.lwe and die in the golfen and the Land deſcend to his Her, 
be harh gained che right of poſſeſſion ta the Land againſt him that hach rigbt, ill be 
recover it by a fit real Action at the Common- Lam | | 

2. If be ſue not this Action within threeſcore years after the Diſſeiſin or Abate- 
ment, the right Owner hath loſt his right by that negligence. if 

3. 
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hold the Land againſt all vas, Jann ben ity 1 ” 
Redi 0,15 are a deco ori, eee. and ne 


agig-ig he @me Diſſeiſor then hewey! have chi Walt to the What. 
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CHAP. LXVEIE: 
Of a Diſtreſs. 


3 045 * 
AM Iftreſs is either finite. whiah is where it is limited by Law, bow oft it 1. Diſtreſs, 
call be made to bring the party to Trial, once, or ute: Ori. what it is. 
finite, which is without limitation, which is ved! the padepappear 
Alſo it is the great Diſtreſs, which is of al} the Goods and Chettels 
one hath in the County, which ic ſeems is the-infinite-DiſtzeG : Or 
< it is an ordinaty Diſtreſs; Old N. A 43. 113. Raced. an 
ch.. 5 1. 2 H.3 .ch.7-9.13. Old N. A. 71. 
It is alſo. ſaid to be Real, i. when Land is diſtrained upon a ori pete 
Cape. And ſometimes (and moſt commonly ) ir is ſaid to be Perſonal ; and thavis 
— * — ogy are diſtrained: And of this kind of Diſtreſs is this 


— — then thus taken, is, where one doth take and diſtrain the Beaſks, Cattel, 
or other things of another man in ſome ground or place, for Debt, Rent, or other 
— behind, or for wrong or damage done. Which ow + ſo taken, is by the Taker ro 

be kept Pound, ual the party that diſh c ditrained be ſatis d bis Debe, Rent, or Duty, 
or it be fetched forth by an © 


So that the end of this taking of the the Diſtreſs, is, that by this means the party di- Final cauſe of 


Krained may de enforced either co pay or 7 the Debt. Rent or Duty, or elſe '*- 
to anſwer the party diſtraining in a courle of Law: For after the Diſtreſs is put in 
Pound, the Proprietor hath no means lawfully to come by it, but by agreement wich 
the party, or by 3 Replevin, by which means the thing will came in queſtion. (And Re1-vin, 
in ſome ſpecial. caſes ao, the —. diſtrained may be ſold for the paiment of the 
Debt, and ſatisfaction of the party.) 
And after the Diſtreſs is in Pound, it is ſaid then to be in Cſtodias Lag; ſo that nature of 
now the Owner of it hath no abſolute propriety init : And therefore he cannot give, 
ſell or forfeit ir, neither can it be taken in Execution; but ic muſt lie as a Pledg to be 
a means to help the party to his Debt or Duty, and cannot be took away to other 
purpoſe. And therefore if che party commit Feloay after, or ſuffer Execucionagainſt 
him, the Goods ſhall not be forfeit nor took by the King, „or upon the Execution, 
unleſs the King ot Plaintiff will ſatisfie the Duty to the Diſtrainer, Ca /ap. Lit. 196, 
Finches law, 135. 
The power to diſtrain, is ſometimes incident to the duty, and of common right Set. t. 
as tO a Rent. Service, or an Amerciament io a Leet, ſometimes is by Prefeription, 
and ſometimes by agreement of parties. Sed quacunque via, it is to the end, and in 
the nature aforeſaid. 
Note that all that is hete ſaid afcer, muſt be underſtood of the Diſtreſa of 3 com- 
mon perſon; for the King bath a Prerogative above all other men. Which fee in 
Prerogative. — 
1 


454 
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Diftreſs. Crar,68 


3- What ſhall For this; theſe chingw are do be known. v 

be aid « law- | x, Lose cal of Land i Fee, demie i toone on Condition to pay to his Wit 
and folly Three pound: Rent yearly, and if it be behind; hut ſhe Hill diftrain for ir; ir ſeems 
Chr 7 argh; 
n 0 ; . * 
the perſon di or grant, andreferve by the Upon Non. 
eu- paiment j chere he 5 ** * 


In 


the perſon di- 


Sec. 2. 
reſpect of 


ſtrained. 


ma 
ſtrain for one Penny, and the Heir for Two pence notwithſtanding. So ra 


If a Lord that hath a Common- Moor, enfeoff another of part of it, 

the Feoffee' do not incloſe it, but ſuffer his Beaſts to come into the reſt of the 
Moot, the Lord may diſtrain them, Dyer 3/72. 5 
8. He that hath but « Poſſeſſion, and no Title, may juſtifie the taking of a Diftrek 


DR Plow.43 1.546; 1 
. But if one make a Leaſe for years rendring Rent, and the Term is- expired, 
the Rent being behind, and the Leſſor diſtrain after for it, this Diſtreſs is untawful; 
For regularly one may not diftrain for a Rent, after the Eſtate is ended upon 
N is reſerved ; but he muſt have another remedy, 14 H. 4. 31. Dot. Six, 
4. 1. 6 ä l 
10: If one have three Daughters, and grant a Rent · charge in Fee to one of his 
Daughters, and after ſhe die, and it deſcend to her Child, and after deſcend > 
the two Dauphrers and this Child, (as it muſt equally ) ſhe cannot diſtrain 

any part till partition, nor after partition but for a third part, 34 Af. 15; 
22 H,6| 58. 

11. None but known and ſworn Bailiffs may diſtrain for the King, ists. 2.36 
See more for this, Rent, Debt, and Wife. 2-37. Brownl,1 par. $2. 187. 
Por anſwer to this, take theſe Caſes. 

1. If a Rent be demiſed by Will out of Land to I for the life of C. and the 
Deviſor die, and after his Heir make a Leaſe of the Land to B. for life, the Re- 
mainder to C. in Fee, and the Rent is behind in the life of B. and he dieth : Now 
he may be diſtrained for this Rent and all the Arrearages, Co. 5. 118. 

2. If one put his Beaſts to Paſture for Twelve pence by the week with another 
man, and after he gives him notice that he will not tack there any | - then may 
the Owner of the Ground diſtrain them Damage-feſant : And he may be diſtrained 
— cafe, though he be not a Tenant, and his Cattel were in lawfully at firſt, 
43 Ea.3.21; 

3. So wherea Leſſee holds in poſſeſſion after his Eſtate ended, Kl. c. 

4. A Commoner may be diſtrained by one of his Fellow-Commoners for Sur- 
charger, or the like, Co. 7. 23. = 
5. If one have the ſixth part of a Ground in eommon with another, and grant a 
Rent / charge out of it, and after he and the other levy a Fine of che -whole to a 
ſtranger: Now it ſeetns the Grantee may diſtrain the ſtra Cartel for all the 


Nent before and after the Fine; and yet before the Fine levied, he could only have 
diſtrained che Beaſts of the Grantor, and not of the other Tenant in Common, 
M. + 8.R. | 

6. If A. and B. be Tenants in Common, and A, leaſe his moyetie to C. for years 
rendring Rent, and C. leaſe it to B. and the Rent is behind; here A; may diſtrain 
— Catcel of B. his fellow in Common, Co. 7. 23. M. 18 Pac. B. R. Sir H. Suelgar? 


7. Ihe 
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>, The Executor or Adminift-aror of him which had Rent or Fer- arm for life, 
in Fee-fimple or Fee · tail, may diſtrain the Tenant chat ſhould pay ia. 80 may cha 
Horbend Ne the death of bis Wie, bis Execator or Adminiſtrator. So may he that 
bath Rent for anothers life, Star, 32 H. 8. 
None may diftrain 06 thar is out of his Fee and Juriſdifion, en came to his 
Marl. c 
. and after grant a Nent · charge in fer 
| and die; the Grantor anno Giſtrai upon that Land the Wife hath in Dower, 
F. N. B. 150. Bro:Diftreſs i. 
4 I the: King be entitled to Lands by Office that be with 2 Rent, 
He ting e eines for the une, hough the Rex no oh, $62 & 
Ed. 6. ch i3 E 4. Js 
: PS. —— — © Reverſion Rent, the Grantee cannot be diſtrained 


| — Teaanc be charged wich this 
— re gen — 2 — 


may diſtrain for all the 


wm — 
13. 1 . mike « Gift im wil of che Land tendring Rent, and the 
Rent be Arrear, be cannot diftrain the Beaſts of the other Joint-renane for this 
_ — 3 * 

So if one foine-revine grant « Rene charge out. of dhe Land, the Catteſ of 

ki Compurion ane be del by ef 35 HF. 6. 39. 

event in Dower ſhall not be diſtrained for Debe doe to the King by the 
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— —— —— — ns for life or years, or at will, Ant 
4o longar bee th Reverion in lum 1 1 or Donor may diftrain of com- 
le Oo withontany clauſe of Biltreſs in the Deed," O. e F. f. al. 
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41; 16a Towiſhip be smerced, and they tax roar 5H appoiotone eo levy, tolevy , 
be may diſtraim for it, D. . N. l. \ 
12, Ou nay diftrain: for Fees for Koights, of the Parliament, where they be due 
11 H. 4. 2. 
' x3; Hany Fręeholder refuſe. to do cotporal ſervice, as, Homage or real) or 
amend the High-ways, repair decayed Bridges, or the like rending to the profit . 
publike ; or 10 diſcharge the office of a Carver, Butler, Brewer, or the like ; or pale 
the Lork Parks, tile or thatch his houſes, or the like; which: by Tenure be owechz 
the Lord may diſtrain, Co. of Cepibold 49. See Diftroſe. Ly 
--. 14. Nong may Wiſtrain within his Fet ur elſvhere of his own head for revenge 
or — Mea"; ; but in caſe where Diſtreſs is * 1 chen by. 18 of law 


D. & $.15. % as 26) ; 

18. The Lord cannot TRE 05 eee ee . 
but where it is certain, be mai. Li. Fate 1 11 

So neither can the Lord diſtrain for any Services whatſoever that are jm 
and cannot be seduced to centgity;. n 96] „ 

19. Nonema . 2 his ee 
whom he bath no 1 9 . 12 — DA : N to pit 

20. None may procure any to 
_ , Court; or anꝝ other 4 e ——7 tone 
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be fined in a Leet or Court-Baron,. or amerced, and he have other Beaſts 
en op they may not be taken and diſtrained for this, as in the Caſe of Rent, 
| 15. 41 Ed.3. 26. 
1 — it — that for Rent, one may not diſtrain the Cattle of a ſtranger, upon the 
round, before they have been Levant and Couchant; but in caſs where the ſtranger 
doth wilfully put chem into the ground of the Tenant: And that if they come in by 
Eſcape, they are not diſtrainable till they have been Levant and Couchant. Yet (me 
thinks) if they get in by default of the owner, as if the bound be his, and be let them 
fie open; inthis caſe the Lord may diſtrain them aſſoon as ever they come in, See 
42 Hen. G. 37. Brus. Diſtreſs 21. Dyer 3 17. Dott., & Stud: 15. 15 Hen. 7. 17. 

4.4. 49. 

** b to me alſo, That if a mans Beaſts be in his own ground, and the Tenant 
that ought 30, make the Cloſure ſuffer it to lie open, ſo that my Cattle come in his 
ground, that theſe are not diſtrainable when they are Levant and Couchant: But 
there muſt be either a default or conſent in the owner, that his Cattle ſhall be there, 
elſe they are not diſtrainable, Dyer 317. 15 H.7. 17, 

9. Such things as the taking of them may be prejudicial to the Commonwealth, 
are not diſtrainable ; as Cloth in a Tailors ſhop, io a Weavers or Fullers houſe, 
10 H.. 21. EL 

10, The Goods of a ſtranger that are diſtrainable in their nature, yet may not 
be diltrained, when they are in the cuſtody of the owner; as if a man ride his Horſe, 
or have him in his hand, in the place where the Diſtreſs may be taken, or one bring 
his Horſe to the Houſe to fetch things, and tie him while he is loading: In theſe caſes 
theſe things are not diſtrainable, Adjudg Reeds caſe, 39 Eliz: C. B. 

For the clearing of this point, take theſe things: 

1. One may diſtrain any thing Damage-feſant, Shocks of. Corn, or any thing elſe 
forbidden, to be diftrained in caſes, 22 Ed. 4. 47- 15 H. 13. 21 H.7.39. 

2- One may diſtrain for other cauſes, all manner of Cattle, Oxen, Sheep, &c. 
all manner of Houſholdſtuff and movables, as Beds, Bedſteds, Peuter, Braſs ; alſo a 
Wain laden, and the Oxen, though laden with ſuch things as otherwiſe ate not di- 
ſttainable; as a load of Corn in Shocks or Sheaves, and almoſt all Chattels per- 
ſonal are diftrainable ; a Fold of Sheep, “cv. is diſtrainable, 20 E4.4.3. 2 H.4.15: 
21 H. 9. Dyer 281. 22 Ed.4.51. 

3. Alſo Windows, Doors, Mill-ftones, and the like, when they are laid afide, and 
are parted from the Freehold, and no more to be uſed with it, are diſtrainable, 14 
H. 8. 25. 

4. Such things as whereof the Sheriff cannot tell how to make Replevin, and de- 
liver them in as good plight as they were in the taking, are not diſtrainable for Rent, 
as dead Victuale, Fleſh, or the like, that will corrupt: So Sheaves and Shocks of 
Corn, are not diltrainable z but for Damage-felant, theſe may be diſtrained, Co. Inſt. 
F. 41. 

5. Such as cannot be diftinguiſhed from others of the ſame kinde, as Money or 
Corn out of a Bag or Box, Sheaves or Shocks of Corn which is not in a Cart or 
Wain, Tithes, or the like, are not diftrainable, 11 H.7. 15. Kelw.136. 2 H.4.15. 
7 H.7.11. 22 E4.4. 47,31. 11 H.4.40, 9 H.6.9, 13 Ed.4.6. 

6. Such things as are fixed to a Freehold, and parcel of it. are not diſtrainable, as 
Doors, Hinges, Windows, Milftones uſed in a Mill, Furnaces, Fats faſtned to the houſe ; 
Pales, Stancks, Gates, Evidences, and the like, 14 H. 8.25. 21 H.7. 26. 

7. Such neceſſary Tools and Inſtruments as are neceſſary to keep men in their 
Callings ; and for their livelihood, as a Carpenters Ax, as a Smiths-Anvil, or the 
like, are not diſtrainable, 14 H.8. 25. 

8. Such things as are for mens preſent neceſlity, as a Horſe when a man ĩs riding, 
or the like, are not diſtrainable, 6 R. 2. Broo. Diſtreſs 16. 

9. duch things as tend to the Common good, as a Draught, or Plough laden, 
Mens Plough Cattel, or Flock of Sheep, if they have others enough in the place, 
where Diſtrels is to be taken, at the very time when a man comes to diſtrain, are 
not to be diſtrained, no not for the King, 3 312. But for Damage-feſanr, theſe 
. nn may 
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may be diſtrained, 3 H.3. And in the other caſe the Diſtreſs muſt be there at the 
very time, for before or after is nothing in it. F. N. B. 174. 22 E. 1. D 61 
(0. lib. 1 part 147. 2 pert. 133. ' 

10. The Inſtruments of a mans profeſſion, as the Books of Scholar, and the like 
are not to be diſtrained. , 

11. Such things as are diſtrained already, and are in Pound as a Diſtreſi, cannot 
be diſtrained again, whiles they are in Pound, 22 EAA. 11. Bro. Diſtreſs 75, 

12. Such things as are for the Commonwealth, or tend thereunto; ava Milftone 
when it is off from the Mill to be Pecked and Beaten. Things in a Common Hoſtery, 
or that are brought into a Fair or Market to be fold, are not diftrainable. Yide infra 
& ſupra, 14 H.8. 25. | 

13. Such things whereof no valuable property is in any body, as Dogs, Does 
Bucks; Coneys, and things that are Fere natura, are not diftrainable, Co, lib. Inf. 
1 part, 47. ; 

＋ 4. Fetters upon a Horſe Leg, may be diſtrained with the Horſe, March, f. gx. 
l. 149. | 
/ 15. Nor (as it ſeems) Powltry, or Fiſh, Veſſels, or Apparel, diftrainable, nor 
Armor, nor Jewels, Co. 2 part, Inſt.133. 

The Diſtreſs muſt be reaſonable ſomewhat proportionable to the cauſe and duty 
for which it is taken, and yet if the cauſe be ſo as one cannot take a Diftreſs of les 
value, and the thing be after a ſort intire, as in the Diftreſs of a Cart with bis carri. 
age, or with the Horſes or Oxen annexed to them there (i ſeems) though there be 
a great deal of inequality, as if one take two Chariots of Corn for twenty ſkillings 
Rent, it may not be unreaſonable, Aarib. 1. 4: 22 Ed. 4. 15. 20 Ed.. 3. 41 Bd. 
26. So (it ſeems) one may diſtrain a flock of ſheep for two ſhillings, becauſe they 
are intire, 41 EAd.3. 26. Broo: 

One may take any Diſtreſs for quantity, if he diſtrain for Homage, Fealty, Expen- 
ces of Knights in Parliament, or the like; for in theſe caſes, no Diſtreſs ſhall be ſaid 
to be exceſſive, Co. 4.8. Diſtreſs 89. 27 Aſſ.51. 28 Aſſ. 50. But ſuch Diſtreſs u 
either are exceſſive for magnitude, as if one take two Sheep for two pence, ot tuo 
Oxen for ſixteen pence, or the like, or elfe for multitude z as when one diſtrains vety 
often for one cauſe, theſe are unlawful Diſtreſſes, for which the diſtrainer ſhall be 

puniſhed, Exceſſus in re qualibet in jure reprobatur. If the Lord diſtrain two ot 
three Oxen for twelve pence, or the like ſmall ſum, and the owner Replieve, and the 
Lordavow for twelve pence ; in this caſe he ſhall be fined upon his own ſhewing, ot 
the party may have his action upon the Statute, But if he take a Horſe or Ox fora 
peny, where no other Diſtreſs is to be had, it is not exceſſive; but if there weres 
Sheep or Pig to be taken, there it is exceſſive and puniſhable, Co. 2 part. Inſt. 107. 
51 H,3. Marlb.q. (0.11.44 4. 8. 11.4. Marib. 4. F.N.B.174. 45 Ed. ;. 18 
But Horſes traced ſhall be ſaid to be but: one Diftreſs, March. f. 91. 5l. 149. 

For Damage-feſant a man may diſtrain in any part of the day or night; and for 
other cauſes, as Rent, Amercement, and the like, any part of the night or day, 35 

H.6. 10. Ce. ſuper Littl. 142. Ney 51. If one make a Leaſe, rendring Rent u 
Micharimas, provided, That if it be behinde twenty days after he ſhall diſtrain; 
now it ſeems, by this he cannot diftrain till che twenty days be paſt, 1 7ſt. Haughton, 
Tem. 14 fac. nullo contra dicente» But the opinion of ſome is otherwiſe where Dr 
ſtreſs is incident, and the words are Affirmative, Co ſuper Litrl. 204. That he — 
diſtrain at any time after the day, Co. 9. 66. But one cannot diſtrain for any cal 
but Damage · ſeſont by night, Co. 9. En Mackallies Caſe, Super Littl. 142. If 
Diſtreſs be got out of Pound (it ſeems) the party may not diſtrain them again, 
be do it preſently after they are gone out, 9 E4.4. 2. If one diſtrain for Rent beſote, 
or at the day it is due, it is unlawſul, 21 H.65 4. Brownl. 1 part. 176. If ore baue 

diſtrsined once, and in the Sute the Seigniory is in queſtion, he cannot diftrain aguo 
till this be decided, 7 H. 4. 4. 

The Leſſor cannot diſtrain for the Rent due the laſt day of the Term, and thete 
fore the beſt way is to reſerve the laſt half years Rent at Midſummer, and then be 
may diſtrain between that Feaſt, and the Feaſt of Michaelmas, Co. Inſt. 1 oth 


Caar,6$, i Diſtreſs, 


Though generally a man cannot diſtrain for Rent out of his Fee and Seigniory, 


(i) The ground or place out of which it doth iſſue; and if he do, the party grieved In reipett of 


may either have Treſpals, ſue upon the Statute, or by Indiftment ; yet if he be com- 
ing to diſtrain, and owner or another perceiviog it, drive the Cattle or carry the 
thing out of the ground into another mans ground, orinto another place : He that 
diftrained them, may purſue them or it preſently, and upon his freſh purſuit may take 
and diſtrain them, or it, in any other place, F. 38: 33 H.6. 18. So (it ſeems) is 
the Law where one have diſtrained, ani another drive them away ; he may eicher 
take them again, or have a Writ of Reſcox at his Election. And yet if the Cattle, of 
themifelves, go out of the Tenancy without Inchaſement before the Lord can diſtrain 
them; — diſtrain them, though be have the view within his Fee, Co. 
2 part. Inſt. 131, Dyer 44-25. 33 H.6. 53. 11 H. 7. 5. 21 H.7.40. (. 22. 
& ſuper Littl. 160, 16 1. 3 — 

Fo if an Officer in a baſe Court a Diſtreſs, or be coming to diſtrain, and an- 
other ſeeing it, drive the Beaſts out of the Hundred : (it ſeems) the Officer having 
them in bis view upon freſh purſuit may take them out of the Hundred or Liberty, 

H.6.18. 33 H.6.53. 

For Iſſues a man may diſtrain in his Land upon whom the Iſſues were put, though 
he have fold it away, or it be another mans Land, 5 H.. Br. Diſtreſs 40. 

For a Fine or an Amercement, ot a Pain forfeited ih a Leet, or any other ſuch like 
Court, one may diſtrain in any place wichin theJuriſdition,and Precinct of that Court 
as well without as within the ground of him that is fied, atherced, or pained, 
11 H. 4. 89. 

A diſtrain in a Common, as before is ſnewed. 


If one grant « Rent out of a Manor, or Rent be otherwiſe iſſuing out of a Manor; Ren-. 


one may diſtrain upon the Demeans, 123 Af.4: 8. 

H the Rent be iſſuing out of a Houſeand Land, one may diſtrain upon the Land, 
or inthe Houle, either if the doors be open thut he may get in; bur he cannot open 
the doors, C.. 91 92. 38 H. 6. 26. i 

If one 2 Rent of one ; and grant wichal by that Deed or another, 
that the Grantee ſhall diftrain for that Rent in any of his grounds in that Pariſh ; in 
this caſe, though the Reor iſſue out of that ground onely, yet the Grantee may 
diftrain in any ground of his within che Pariſh, Go.7, 23. 9 H. & 9. 

A Collector of Fifteenths may diftrain in any place within the Village, where the 
mandoth dweil that is to be diftrained; 16 B44. 16. 16 £44: 10. 

For Herriot Service, the Lord cannot diftrain out of his Fee, no more then for a 
Rem: But he may ſete a Herriot-Cuflom our of his Fee, Gol dib. g/. $1.1 4. 

If one be diſtraimag a Diſtre to Pound, and the Beaſts eſcape into another mans 
ground by the way haz lieth overt (ic ſeems) here he may follow them, and take 
them away to pound, 35 H. 6.10. 

If onc diftram Beafis, and put hem in the Pound, and after the owner take them 
out, the diſtrainer may take them in any place, and put them in Pound again, or have 
a Parce fraJo at his Election, 34 H. 6. 16. 744. 5- 

If a Leaſe be made to be for ten years, 'rendring Rent, and aſrer the Leffor doch 
grant the Reverſion to C. for twenty years, and J. attorm, and che Rent is behinde, 
C. kcences a ſtranger to put in hes Carrie, yer he may diſtram them, for his Licence 
i» ved, having no poſſeſſian : But if a Leſfor drive the Cattle of the Le ſſee upon 
the Lend, — — —9—— —— 

| part ode may not diſtram fos ary Or o upon any place, 
but upenther om of i the Nent doch iſſus, AMarib. can. 1. c- 15. except it be 
by the Tenancs own grant, 9 H. 6. . But the King may d rain out of the place, amy 


; where in the Highway, Common, Street, or efwhere, Marlb.1 5. 


One may not difiraa for Damage; ſeſant in any place, but in che place or ground 
where the damage is done, F. M. B. gg. Plow. 38. Co. 22, though the party 
drivethem out im his fight, Co. ſuper L411 161, 9 H,6.9. Brownl. 1 part. 87. 148, 


149. 
Out may not take a Diſtreſs in the Higb- way or Common, Street, Marlb. 15. 
Nun 32 9 H.6. 
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9 Hs. g. Nor in the ancient Fees of the Church, unleſs it be forthe King, Art. Cler g. 
And if he do ſo, the party grieved may have remedy by Action upon this Statute: 
But a Herriot Cuſtom the Lord may ſeize in the High- way, for that is not a Diftreg 
bur a Seiſure. But otherwiſe it is of Herriot Service, for he cannot diſtrain for this 
there. Co. I part. Inſt. Sect. C. 2 part. fel. 12 2. But if the Lord coming to diftrain, 
and ſee the Beaſts within his Fee, and the Tenant before he can diſtrain, drive them 
into the Highway ; in this caſe the Lord may take them in the Highway. 

One may not diſtrain Goods in a Fair or Market; nor Horſes in an Inn or Com- 
mon Hoſtery, 7 H.7. 21. 21 Ed.4. 361. 22 Ed. 4. 49. But if the Diſtreſs in driving, 
fall into any ſuch place, the Diftrainor may follow it thither, and take it thence , 
and ſo he may if it go into the Houſe of the owner of the Diſtreſs, if he follow them 
preſently, 22 Ed. 4. 36. 9 EA 4.2. | | 

One may not diftrain in the ancient Fees or Lands of the Church; but of thoſe 
that have been newly purchaſed, he may. Articuli (ers. cap.9. 9 Ed. 2.9. 

One may not diſtrain Cloth at a Weavers, Fullers, Taylors, Sheermans ; a Horſe 
at a Smiths being ſhooing, 10 H. 7. 21. 22 Ed 4. 49. Co. lib. Inft, part. fol. 47, 

One may not diſtrain in a Sanctuary, (0.5. 92. 27 4. 35. | 

If aDiſtreſs eſcape out of Pound, he cannot take it again, unleſs he take him pre. 
ſently, Co. ſuper Lirtl. 143, . . x 20 * 

If a Rent be iſſuing out of Manor, it cannot be diſtrained for, upon the Tenants, 
that had their eſtates before the Creation of the Rent, 12. 4. 40. 

One may nor diſtrain men out of his Fee, to enforce them to come to his Court, 

upon whom he hath no Juriſdiction or Bailiwick, Weſtm. 1.16. | | 

A common perſon, though he be. the Grantee of the King, cannot juſtifie the 


| taking of a Diſtreſs for a'Rent or Seignioty ont of the Land whence the Rent doth 
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iſſue, and in the Land holden of him, 9 H\6.g. 425 6 
A Horſe cannot be diſtrained whiles. the owner or other is riding on him; nor in 
Ax while he is in a mans band, cutting of Wood, or the like z nor Goods that are 
in.cuſtody of the Law, that are taken Damage-fefant : The Lord may not break 
the Gates or Hedges, to come in ta diſtrain, Co. lib. Iſt, F 47. 161. Brownl. 
1 part. 314. ; | | 
If the Lord coming to diſtrain, and have not ſight of the Cattle within his Fee, 
and the Tenant had driven them away purpoſely ;'. or if after he had ſight of them, 
the Cattle of themſelves: go out of his Fee; or if the Tenant after view, for any 
other cauſe, and that the Lord might not diſtrain them, do remove them; in all thete 
caſes the Diſtreſs by the Lotd is not lawful, Co. ſuper Littl. 46 1. | 
And in all theſe caſes of Diſtreſs taken unlauſully for time, place, &c. an Action 
will lie for the party grieved, againſt che wrong doer ; albeit the party diſtrained, do 
agree or ſue Replevin, or the hke : Abd if it befor Rent, and he pay the Rent; yet 
doth not purge the offence, Co. 2 part. Inſt. 133. | : | | 
The party that doth diſttain Gods or Catties, may not ſell them (but in ſome 
ſpecial caſes hereafter ſet down). neither may he uſe them as his own; for in ſo doing, 
he ſhall make himſelf a Treſpaſſor 5 nor may he eſloyn them that they cannot be 
replie ved, if be do, the owner may have Treſpaſs for it. But he muſt put the Difwveſs 
altogether in ſome one law ſul Pound (if one Pound will hold them) within the 
County and Hundted, where the Diſtreſe is takers, or elſe within ſome Pound overt 
within three miles of the place where the Diſtreſs is taken. And if the thing diſtrained 
be living and quick, and be put in any Pound overt within the ſame County, where 
the owner may poſſibly and lawfully come to it, wichoart doing Treſpaſs to any 
man; and there, if it be live Cattle, they be ſuffered to periſh for want of meat; in 
this caſe the owner ſhall anſwer them, and the party may diſtrain again. But if he 
put them in a Pound cloſe, where the owner eamot come to them, either becauſe it 
is impoſſible, as if they be in a Fort, or unla ful. becauſo they be in anotbers ground; 
or if he drive them out of the County, or the King Writ come to deliver them, and 
he refuſe to deliver them, or reſiſteth the Kings Writ; or if the Diftreſs were for 
Damage: feſant, and before the impounding, the diſtrained perſon offer ſufficient 
amends for the Treſpaſs, and the other and after this the Cattle be ſuffered 
| 4 to 
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to periſh for want of mear';-or if the Diſtreſs be of a thing that will corrupt, as 


an inanimate thing, and put in a Pound cloſe ; in all theſe caſes, he that doth diſtrain, 


he owner muſt anſwer them. 

1 do a clauſe in Deed, that the party ſhall diſtrain and keep the Diſtreſs 
till he be ſatisfied ; yer it ſeems he may not work the Diftreſs ; and if the words be, 
That he ſhall diſtrain without Gage or Pledg, yet it ſeems the Diſtreſs muſt be im- 
pounded, and may be replieved; Co 8. 146. 9. 146. Co. 2 pert. Inft. 41. N. & 
St. 112. 22 Ed 4.47. 28 Ed.6.5. 30 4.3 9. Marlb.4. Dyer 281. Broo. Diſtreſs 
72. Plow«6.8.;' Kelw. 71. 9 64.4. 2. Co. lib. Inf. i part. f.47: Weſtm-1.16, 17. 
Brownl. 1 part. 145. ks | 

And if one diftrain'a Cow, yet he may not milk her, but let him put her in an 
overt place or Pound : And albeit be have the Cattle upon a Retorn Irreprieviſable, 
yet he cannot work them, A. 7 fac. Levers Caſe, 

And if the party diltraining, do put an animate thing diftrained into a Pound -cloſe, 


he muſt feed it at his peril, and yet he ſhall have no ſatisfaction for it. And if the 


Diſtreſs be the Utenſils of a Houſe, or the like; which may take harm by Reft, or 
Weather, or be ſtoln away; in theſe caſes he muſt put them in a Houſe or other 
Pound-cloſe, within three miles in the ſame For if he put them in à Pound 


overt, he maſt anſwer them if any hurt come to them, (Cv. ſuper Littl, 1 part. f. 47. 


Marib 1, 2,3, 4. Noy'5 j. "wag 

One took a wilde Colt as an Eſtray, and becauſe he could not keep him in Pound, 
otherwiſe he did croſs-ferter” him there, and for this the ownet brought an Action 
of Treſpaſs : But the Chief Baron directed the Jury to finde againſt the 
Plaintiff ; and he held it lawful in this cafe, but not otherwiſe, at Sarwm Aſſize, 


19 Pas. 25 6 | 
| 1 the party that diſtrained, put them in 'Ponnd out of the County, that the 


Sheriff cannot make a Replevin; in this caſe the may have the Writ called 


Withernam ; and if he put them in a Fort or Caftle in the ſame County, that the 


Eftray: 


Sheriff cannot Replieye them. 'then rhe Sheriff may take Poſſe conmratu, and demo- 


liſh ic, if he cannot otherwiſe doit; . 1. 17. | 
If the Diſtrainer will of his ownccord give the Cattle meat in a Pound overt, 
he cannot require it of the owner, nor keep the Beaſts till be have it; but if the 


onder did promiſe to pay him for it, be may have an Actom apon that promiſe, 


24 Ed. Diſtreſr53. 5 ae. Bagſhows Caſe, B. R 7 7 
If one have Land in one County, of a Manor in another County; the Lord of 
the Manor there, if be diſtrain, may bring the Diſtreſs to hte Found in his own 
—_ though 4 beinanoeberCouncy, notwithſtanding" de Starutrof” Adee; 
1 H.6.3; 421 54.4. 11. 1 2 ⁰π SW S002 tog 10 zdube = 
If — | for che Ki —— 9 oo gra var rt rm 
owner doth give them meat Mimelf, pay nothing for che keeping of them, 
and they may not be ſold within fifteen deyvaſter the taking Andi if he por ew 
an Acquittanee or Tail out of the Exchequet; br under the Sheriffs hands und! 
offer to put in Ba to anſiw en it ite iche gdet᷑, upon the next Accompt day ; then 
they muſt deliver the Beaſts again, 21 Ed. i. | 27.17 N . Kd. b 
It one diſtrain for an Ameſcemehr or Eine d a Leet, he thut diſtrained may (ell 
the Diſtreſs, and pay himſeif wich the tone: H R Brunſbey caſt, ue. 
If Beaſts be unruly in the Pound, and will leap over the Diſtrainor (as it ſeems) in 
thiz caſe,” ix tanuot binde them to the dd, Noro fettet Wem af A 6g. Bree, 
Frgſpaſr 2302: 1 bn dt boveing # r T alt ec 2 ne 200k; 


A Diſtreſi taten for the King may not be ſod within fifteen dy. j arid upon ſhows! | 


ing a Tally, and giving. Setùrity eo upper MI Exc upoh the next Accompt, 
the Sheriff is wipe further; but to attach thi party to be tete tat day. Dꝰ Bi- 
Hriſtiant Scacvaril. 344 „ Thi, t uebi ol en dem & th 795 71 e is 
It is a Writ lying where ode, or his Servant, doth diſtrain for Rent-ſerviees, ot 
Damage-feſant, Fifteenths, or for an Amercement, or the like, and being about to 
impound them, afiother taleth chem from tum, 4nd will not fuffer him to impound 
them ; chen ho om whom ntiwDittreſs is taken away, may have this Weir _ 
| im 


a | 
* 1 „ 


1 


SeF. 9. 
5. Reſcou, 
What. 


Diftreſe. Cuae, 68. 


is to be 
brought. 


Where this 


not. 


The kindes. 


vent foils 


8. Parco 


Agios 
315. 


6. Pound, what, | til 


T 
Debt, 


bun chat takech them away, and ſhall recover; his damages, Term. Ley 279. F.N.B. 
101, 10. Ce. ſuper Litil. 160. 


There is a Reſcous of a perſon alſo, which is when a man anacbed or arreſted, is 


n or another; for which fee Raſconr, F. N. B. 102. and Ruvrn of 
How this Writ — wc 

away fo 
name that doth diſtrain, ſpmerimes in his name for WH the Diſtreſs is taken, See 
F. N. . 101, 102. 


For in that coſe ane may have this Writ alſo, If he break or be taken 
under a lawful Arreſt: And this Writ ſometimes muſt be brought in bis 


If ane diltreis Beaſts Damege-feſant, and drive chem along the Highway, and 


mag, as the 
particular; 
wichaut doing 
any mant 


Or elle 


Tree cen it fo. nete, Ben det el Court , or other bike Corps: 
ral Services, t o — 
11. 4% —„— N 


ee Hl, i 2 Wit lying wheres Dilireſs is takes ont of Pound, aſter be 
Fratlo, what. imnpoundadyeicher by the party diftraincd, or ſome lauer ; then in ibis caſe the py 


vrirlieth, ot going to Pound, they enter into the Houſe of the owner, and he withboldeth them, 
and will aot ſuffer the Diſtrainor to have them to pound; then he way hare this 
agaialt him, For this is a Reſcous in Law, Co, ſeper Lt. fel, 161, 


If . Lud be coming to diſtrain, and che owner drive away the Cattle, and the 
——— — . purſuit (as he may) and the parey will not let the 
Lord have them, but drive them away: in this caſe 


44 Fe . 20. 12 Pi, 

Lord diſlrein his Tenant without cauſe, and unjuſtiy, and « Reſcous be made 
upon big, it ſeems he may bave this Writ of Reſcous, F. V. B. 102. 40 B;. 32. 
But in another caſe, where it is not between Lord and Tenant, it will og 
-lye, | anal} | 
If any be coming to diſtrain anely,; and the owner drive out the Beafts before, 
or they go out themſelves, ſo as heisngt poſſeſſed of the Diſtreſs ; in this caſe 
this Writ. will vot lie againſt the owner, pr any other, Co. ſaper Lieti. fel.160, And 
ſo alſo it ſeems it is in all caſes where the Diftreſs is unlawful in time or place, 64, 
See before 


161. 


Lord may have this Writ, 


Millgal Diſtreſa, 2 H. 4, 13, 23. 44 Az. 20 Co. ſuper Litrl. jel.160, 


1545s MFA e 246 20 Hip. Defroſt kt. Dyer 288; 21 H.7.3% 
5 H.7.9. Ney 53. $2,53: | riggs el! N 
ohne may give his Beaſts meas in the Pound. though talen for the King 
51 H.3. wihout giving any thing foraheir keeping. 


7. 4ſjſe deſs- © ls is. f Witt where, oon hach coſe to. difiroin, and he doch it fo often for th 
ſame cauſe; as that the Tenant is grieved thereby, and is not able to manuals 
Land bes the party: ſhall have rerdedy- by this Writ, for in this Stut he (hall ure 


to hold bie Lend fre Auen meli Doſtrftione. But when tht 


ough a man do fo diftrain, yet this Writ doth. not be, c. 4 


Cuaar;69, Diviſion of Places. 463 


the Diſtreſs was taken, may have this Writ againſt him that took it out, 
—— his damages, and then be may alſo diftrain the Cattle again, where- 
ſoever he finde them, or for this the party may be puniſhed, as for a Pound breach 
in a Leet. Sec Leet, F. N. B. 100. 20 H.7.1. 34 1.6.18. Co, Inſt. 1 part f. 4.7. 
Brov. 401. | f ' 
chis Action lieth, though the Cattle were impounded, unjuſtly, and without where it lieth, 
_ as if one offer ſufficient amends before impounding for the Treſpaſs, and the or nor. 
party refuſe it, and after che owner take the Beaſts our of the Pound; this Wir 
: 1 J 
Ret if one that hath « Replevin, or other colour, take upon him to take out 
the Cattle; and in truth bis Authority is not good, this Action lieth. So if a man 
chat harh authority, break the Pound, before he demand the Beaſts of the Keeper of 
the Pound, and he refuſe or interrupt him in the taking of them, D. & Sr. 112. 
And whether the Diftreſs were taken Damage · feſant or for Rent, or Services, and 
whether they were taken out of a Common: ound, or other private pound ; ſo it be 
« lawful one, it is all one; | 
But if one diftrain Cattle Damage-feſant, and put them in Pound, and the owner 
that hed right there of Common, make freſh Suit. and finde the door unlocked, 
he may juſtifie the taking of them away in this Writ, Co. Iuſtitus. 1 part. 
ol. 47+ | 
6 — theſe things in Prorogative, Retorn, Rent, Avowry, Treſpaſs. And 
ſee the Statutes for Diſtreſſet, 1 & 2 Phil & Mar. 12, eArticuls Cleri. 9: 
Weſtme. 1. 37: 36. 1. 171 16. Marib. 15. 1, 2, 3, 4. And De Diftrittione 
Staccaris. 


CHAP. LXIX. 
Of Diviſion of Places. 


N Diviſion, the Law doth look upon Things and Places. at 
For the Diviſion of Things, ſee Apportionmens. And for Di- provinces. 
| viſion of Places, it had one Diviſion in Relation to the Spiritual 
2 =&- Juriſdiction by Provinces, . and Dioceſſes, now gone, 
A P22) and Pariſhes ; and another in Relation to the Civil Juriſdiction. 
1. 82 Fot ſo it looks upon the whole Country, as divided into Coun- 
| des, Hundreds, Cities, Towns, Pariſhes, or Villages, and Hamlets, 


and Burroughs. 
| The Provinces were the Circuits of the juriſdictions of the Province, 
Archbiſhops of Tork and Canterbury. what. 
The Dioceſſes of the other Biſhops, the Circuit of their Juriſdiction. Dioceſs, what. 


The Pariſh is a multitude of Neighbors, gathered together, and belonging to one p,riſh, What. 
Church, and under the charge of one Miſter And! Pariſh —8 2 thoſe 0 | 
that were inſtituted for the Service of God, for the people dwelling within a certain 
compaſs of Ground near it: Of which were in England, in the time of Heury the 
Eighth, 4500 or near thereabouts. 

A County is a certain Circuit, or part of the Country, into which the whole was County or 
divided for the better Government thereof; ſo as there is no part of the Country, Shire. 
but is in ſome County. And every County is governed by an Officer yearly choſen, 
called the Sheriff. And in England there are One and forty Counties, and in Wales 
Twelve (ounties. And ſome Cities are Counties of themſelves, or with a little 
addicion of places near them, as Gleceſter, and ſome others of the Cities, as Cam- 
bridge, E 7 Weſtminſter ; and others are not ſo, but are within other Counties. Co. 
vpon Litrl. 109, 110. 

A 


464 


4 Divifzon of Places, CRAP. 69. 


Hundred,what. 


Ville or Vil- 
lage, What. 


Tithing, what. 


Tithing- man. 


Town, Burs 
rough, City, 
What. 


Hamlet, what. 


A Hundred is a certain circuit or part of a County, into which, the whole 
for the better Government thereof, is divided, which at firſt were (as ſome lay) an 
Hundred Towns; or (as others more probably affirm) becauſe they were made up 
of Ten Tirhings, which were a Hundred houſholds of men, over which they lud 
Juriſdiction, and over their Pledges, dwelling happily in two or three or more Pariſhes; 
Burroughs, or Towns, lying and adjoyning near together for the better Admipifira- 
tion of Juices in their own diſtin& and proper Courts; and for the better Govern- 
ment of the whole Hundred, that they might not run out diſorderly into one 
Hundreds, Laths, or Tithing, wherein they did not dwell ; or fo called, becauſe 
every Hundred did finde che King a hundred able men for his Wars. Sir ba. Smith 
Commonwealth. Termiof the Lm. A #0000 1 A A 

A Village and a Tithing, it ſeems to me, were in the conſideration of Law, one 
thing. By a Village is meant a little Neighborhood and company of Houſes and. 
Houſholders compact t er in one place. 12 . 5 

A Tithing did at firſt ſignifie the number or company of ten men, with their Fa 
milies caſt or knit ge in a Society, all of them being bound'to the King forthe 
peaceable and good behavior each of other, whereof one was chief, and an Officer, 
called Tithingman, and in ſome places by other names. 1 


And of theſe Villages or Tithings, there are in places many belonging to 
one Pariſh : There are more Towns in England then Pariſhes, for there is about 
Eight thouſand eight hundred and three Towns, and but Four thouſand five hundred 
Pariſhes. k. „ NA 20] nne 28 

And in Law, Towns, Cities; Burroughs, and Hamlets, ſeem to be included: And 
therefore ſome give one definition to a Tithing, and a Town, and a Burrougb and fay, 
T hat they were heretofore taken for thoſe companies of ten Families, which were 
one anothers Pledg. | 

Every Burrough is a Town, but not every Town a Burrough : For a Burrough is 
an ancient Town holden of the King, or any other Lord, which ſendeth Burgeſſes 
to the Parliament. And of theſe Burroughs, fome be Incorporate, and ſome not; 
and ſome be Walled, and ſomenor. 

So every City is a Town or Vile, but every Town is not a 1 For « City is 
defined to be a Burrough Incorporate, which hath or have had a Biſhop, and though 
the Biſhoprick be diſſolved, yet the City remaineth; and with us, Town and City 
are commonly taken one for the other: There are ſeven and twenty Cities in Ex- 
land, and ſome of them are Counties, and ſome ere not: And tho 4 Towns or Bur- 
roughs be decxyed, ſo as no houſes remain, yet they are called ſo fill, and the Bur- 
rough doth ſend Burgeſſes to the Parliament. And ſome ſay it cannot properly be 
called a Town' that had not Church, the Celebration of Divine Service, Sacre- 
ments, and Burials, Co. upon Lirtl. f.109, 116, 113. | 

A Hamlet is taken for a little Village, or that which was ſo and is now become, be- 
ing depopulate, and but a Farm or entire Seat of one man: And of theſe Villages 
and Pariſhes are made up, for there may be many of them in one Pariſh, Town, or 


Village. 


There are alſo in moſt Counties, ſome places that are not now known to be within 
any of thoſe Diviſions, Finches Ley 84. 2 R. 3. 1. Co. upon Littl. the ſame, C.. 
11. 26. 

1 —— are ſome other Diviſions by Wards, and otherwiſe uſed in ſome great Towns 
and Ciries, | | 


CHAP. 
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CHAP. LXX, 


of Drapery, Clo Cloth z Clothing, and Dogs: 


Sefi. 1; 
Rey) He Faw takes T yh of the makingof Cloth of allforts. 4 2 

Fir 0 f ſhall make Gd all may nox do it; — 
| For this ſee 4, 5 PH ob M. J. 25 H. 8. 18. AAA 
RS 27 Eliz.23: 18 K 15. 1 KN 9. 4 Pec. 2. 

WI Secondly, What Materials of Wook Yarn, and Th 
and other Laut of all ats. (hall he pur in the Cloth; 
that no bad Stuff be intermingled in it: For this ſee 35 E. 
liz, 10. 31 Ed. 8. J; K. 2. 9. 28 Ed ;. 2 37 H8.18. 
23 H. 8. 17. 6 H. 8B. 9. 7 Ed.. 9. 8 H. 5: 2. 4 fac. 2. 27 Elic. 18. 43 Elie. 1. 
31 Ed.3: 2,3. 5,6 Ed 6.7. 23 Ns. 33 H. my — Ws 
' $H:6,23. 243 Ph, & A. 16. Au 

Thirdly, That ic be duly ordered andrepaedio the 
ers, Dyers, Dreſſers, cc. And that no van ful — oo | 
aſed in it: For this ſee 6 H. 8, g. 244 6: 3% 1 546.4, a2 4. Y 14.5. 

17 e 6 215 Eli 10. 1 Aq, 1 23 B. 

Mg 1 it; See foe this 2. 1 l. ob Aa... 22 

2 de be id for their work by the Clothier 2. 

Eliz.7. 14 Eliz.12. 

Fourthly, That the Cloth have his due weight, e and meakere: See 
for this 6 H.8.9. 3 Ed 6.2... Fot the Cloth of Ray, 2 EA;. 16 47 EA;. 1. 
7 H.4. 10. 13 * — — and (ornwal, 27 Elix. 18. 
35 Eliz.10, 4 Pac. 2, For ſhe ; Fuzes, and Rugs, 8 Eliz. 12. 
For the Waſher-cloth in 7. Wy 170 Cloth made in Kent, Suſſex, 
or Reding, 5 Ed.6. 4. 5 Ph. . W Be For the Cloch made in Forcefer 
and Coventry, and the long und ſhort h rr: made there, 3 Ed6.5. 4, 5 Ph. 
& Ma.5. 47ac. 2. For the Cloth called Cogware, Kendals, and Carpemeals, | 

4 Jac. 2. For the coloured;Clorh, white Coch, and ſhare Ctathio orfolk,, 
A Effes, EAC. s. 43 Eko. 4 744: t:4,9-Ph. Anl. 2. bor he Northern 
Cath beyond Trent, 39 £lix. 20. 43 Eli 1D. For i and reds in Gle- 
cefter ſhire, Wiltſhire, and Sawerſarftire, 3, C 66.4, 4.) y"P&. rr 35; 4 5 

4c 2. For all Plunkets, Azpres, Blews, and Kerfics « Ser 
Brod do an Narrow-clath made in 7 {5 Eds 

2 cz, Por thick and Ius der, V's Eq 
5 and «fo Frizes, 4x5 Ph. CA . 5 4. 6: 7 
Clath and 5 — — Eliz 10. For the Penniſtone and Foreſt . — 

$3 E4.6. 6. 4 N. 2. — K. 2. 31%, 17 Ed. 1. vor FH8.4. Worfteed. 
wy 5. 14H — for he Menlo wo Cheſdire Cottom, and 

[ 


— T. ond 


Thrums * 


8. „ 16. 
There ere OGelrt a appointed to look to theſe things, and to . "I Anke 
2 58 chens the Aulnegror, ho ig an Officer of ihe Lord protecto that — 
If or his Deputy, to look to the Aſſize of all the Woollea- rn 
made: And he barb ewo See for chat purpoſe appointed Aim And ſor his 
_ ſee the Statutes of 25 Ed.3.2, 27,E4.3.4- 3 Ed.6-6. 8 Eliz.12. 13 K.. Tt. 
Ooo 


ary: th 
is, by hi 


ä 


1 Droit OO Tort. Ciara 7 


8 of and Brownl, 2 part. 301. 


lork. 


Searchers of 


Cloth. 


Sea. 1. * 
Proit or Right, WIE 


what. 


Tert or Wrong, 


whar. 


_ kindes of 
Droit of Eaty, to it. 


of Actien. 


EV andi in Wikgatts Abridgment of the Staturel. 


The Overſeers of Cloth, and for them and — 
3 EdG.2: 39 Eliz.20. 21 fac. 18. 35 Elia. 10. And Searchers of Cloth, and 
for them and their Office, 5 Ed.6.6. 4,5 Ph. & Mas. 4 Pac. 2. 2, 3 Ph. & Me 
12. 3 Ed.6.2. 35 Elix. 10. 

Seventhly, If there be fault in the Cloihier; he is to be puniſhed, and make amends 
for bad Clothe, 4 £4.6.6. 4,5 P G AA. i. 21 Pac. 8. 4 Jac. 2. 43 Blix. 10. 


35 Flix. 7. 9. 5 E46. 6. | 
Eighthly, The Weavers, 8 2222 Dyers, Dreſſers, Rowers, 
Shearers, and che —— are to be careful of their parte the work, orbe1 
7 Pacer, u fas. a. Blas. 140. 6 H. 8.9. j 
._Niathly, ror Tr portation — of Cloth, 7 Ed, 3 E246, | 
1R.3.8. 3 H. 7. 11. 11 25 


Ed. 4. | 
Les bie of theſe ! rhings in ay Book of Iuſtict if Peace ; 2 


i . 2. of Dogs. 


-04Daps, thele ſpicia) thingoart ip be ko. 
I. 172 man keep a Do 125 doth uſe to kill Sheep or bite Cattle, * hath 


notice given him hereof, und ſter this thEDog doth hurt to any man herein, the 


- Maſter molt anfwer fort : See for this: «AtFjon' upon the Cafe. 


2. No Felony can beby.ftealing Hounds, Spaniels, Grey-hounds, ot the like 
Bur for a Blood-hound, or Mafliff, - perhaps it may be otherwiſe. And for ge 
Pleaſure, che owner 8 reſpaſv for them, againſt hi hs 
hall rakerdem away ;-/ — chef are va 
him. See Treſpaſs, — * 
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b peo CnA?; LXXI. i 
0, baue un or, Right and Wrong: 


, culled Laine fo , in Enghih ni gbr: This inaf 
: lude a Righr, for thewhich 
* 2 Writ of Right — lie; but alſo any Title or Cum bo 
c D . force of a Condition, Mortmain, or the like; for 
no Action but an Butry is ene the Lan, 40 
2 ſeems to beo to Tore 
. where the eſtate is turned to x Right; br ie dork Keno 
| include the eſtate in Eſſe, Co. 0n"Litrl. ch.8." 
FITS. r Former i 
i« pot o o ontinuance, or Bjectment, and layeth c 
be hach ſometimes e Right to an Action, Adlon, thewhich he ma 9 
and ſometimes he may enter and take it, ſometimes be nidy doi ther? ſometimes 


POIs” s. * 1 1 = * p . 


— — 
if 


bath an action, but cannot enter, ſomerimes ma enter but cannot bye any Acuoa, 
e is barred of Entry and Action anch withonr 
— us proprietatis, a Right of Ownerſhip, and a . of Poſſeſſion: a * 


of; Land, the Diſſeiſer bath the Property, the Dilkeiſor 
2 And if he Ddr aaf to the Dior, be hath 


bTbere ina Right, Gif of Recovering, - ſecondly, of Bewing. thirdly, of Hee 
aff Res tiftbly, of Receiving, farb. of of poſlefſing, Co 8. 4b 

0:2. 8 N. — 
ere or Faure, when che Right one hath, vis be had hers 


A 


* 


Droit Tori. 467 
A Pretenſed Right is where one is in Poſſeſſion of Lands, and another who is out Pretenſed 
of Poſſeſſion claimeth it. * : Kight, whar. 
As concerning. Right and Wrong, theſe general Rules Are to be known. General Rules 
1. Right doth ſometimes ſleep, but it never dies, trodden down it may be, but it concerning 
can never be trodden out: ,fo much favor it hath in Law, v upon Litil. Se. Right and 
8. Tz 14 4 c 97 8 | og. 
* When twoare in poſſeſſion by divers Titles, the Law doth judg the poſſeſſion 
in him that hath the Right, in favor of, Right, Litti. Sechad g a 
3. Wbeg due Rights d concur in one perſon, it is as good andeffe nal, and ſhall 
work, as if it were in Gixers pegfons, Ca; upon Lictli27 8, G 
4. In Rights the moſt ancient ſhall be preferred, Iden. ex VEST 
5. Rights do help them that do watch, and not them that do ſſæep, Plow. 37 2: 


(u 5 1. 


— - - * — — — 
* — 
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7. The Law doth wrong to no man. 


8. To him that doth agree to the thing, there can be no wrong. 
9. Men are ſo to uſe their own Right, as thereby not to hurt another man. 
10. None may have advantagey or cake benefit by bis. on wrong, 13. l. 7. 1. 
11. No man ſhall be twice puniſhed for any wrong. 
In ſome cafes to recover a mans 7 7 to Land, he hath an Aſfize which is given Affe, Ghat. 
to a man for his Land, whete he is diſſeiſed of rhe Freehold, as being Tenant in Fee- 
ſimple, Tail, or for life; and ſo if he be Tenant by Elegit or Statute: And if a man 
be diſſciſed, aud then recover by this Writ, and after is diſſeiſed again by the ſame 
Diſſeiſor; then he may have a Writ of Rediſſeiſin. And if one recover by Aſſize 
of Meort-danatſter, Sc. and then be again diſſeiſed, he may have à Writ called a 
Poſtdiſſeiſin. 10 Pioſtaiſſeiſn. 
Tbe party put out of Land may alſo have remedy by a Writ of Right, which is a Writ of Right 
Wric of the higheſt! nature of allothers: And wherein if a man have Judgment, whac, 4 
and no Claim; be made within a year and a day after; by this all perſons ate barred” 
for ever, F. N. B. T. 0 
And this is either Open or Paten (that is) not incloſed within the Seal; or it is p ent or 0 
Cloſe, (chat ie) incloſed wichin the Seal. IO: or Cloſe, Sb. 
And in Lendun by their Cuſtom they have a Writ of Right, in this caſe much of Droit in Lan. 
this nature, Co. ſuper Littl. 158, 159. See Preces. TW; don, what, 
Eviction is, where one is caſt out of ſomething, whereof he had the poſſeſſion and gvichian, uhat- 
property. And this may be either lawful or unlawful ; and lawful either by Act of ; 
Law, which doth no man wrong, or by the Act of the party : And this alſo may be 
either Peaceable or Forcible. : 
Forcible Entry into Lands, is a violent Actual Entry into Lands, Houſes, &c. by ,,.;51. x. 
any perſon weaponed, whether he offer violence or hear of hurt to any there, or Forcible bo 
furiouſly drive out any out of the poſſeſſion thereof, And the Forcible Detainer is tairer, whars 
a Violent Act of reſiſtance, by a ſtrong hand of men, weaponed with harneſs or 
other action of fear in the ſame place or elſwhere, by which the lawfal Entry of the 
Juſtice, or other is hindred, But as to this, ſee Forcible Entry, 


Reliſſeifin. 


Ooo 2 CHAP; 


Seb. 1. 
Who muſt 
take Licences. 


Taverns, In- 
bolders. 


Commitment, 
Recognizqnces. 


Feme⸗ Covert. 


Good- behavior. 


 Drunkenneſs, —=—Crar92, 


CHAP. LXXII. 
Of Drunkenneſs, Dyers, and Dying. 


39 Blix. 11. ö 
2. The Dyer muſt fix a Seal of Lead to his Cloth, 29 f- 


lic. g. 
3. No perſon that Dyeth Worſteeds, Stamins, or 8a N 
is to Kalender them, 25 H. 8. 5. ye 
4, In what manner Woollen-cloth, and Wools ſhall be 
uſed in the Dying; and with what Stuff they ſhall be died, 25 HS. 5. | 


of Dronkenneſs and Alehonſes. 


S to Drunkenneſs, Alehouſes, and Alehouſe · kerpers, theſe things are to be 
knows. 0 | 

1, That nope may keep any common Alehouſe or common Victualling houſe, oe 
uſe commonly to ſell Ale, Beer, Cider, or Perry, that is not licenced in open Seffions, 
or by two Juſtjces of the Peace, Quer Dau, 5,6 — ＋ 

2. That Taverns keeping Victualling, Inn-keepers, and Victuallers, are within the 
Statutes, as well as Alehouſe-kerpers; ſo that if they offend by ſuffering Tipling, 
or ſelling leſs fora peny, or two pence, then the Statute appoints ; they areto be 
pyniſhed as AJehouſe-keepers are. And 2 to be bound for keeping of good - 
order, as well as Alehouſe-keepers : And the Juſtices of Peace may require them to 
take Licences, and enter into Recognizance to keep good order, or elſe commit them 
as Alehouſe-keepers. And all thoſe Inns which were erected ſince 5 E4.6. and not 
Inns before, muſ? have Licences, and be bound as well as others, Cromp, For, 7. 
Dult. 1 P. 6, f.37. 1 Car. 4. 

3. The Juftices when oy Licence Ale-ſelling to a man, muſt rake Bond and 
Surety of him againſt the uſing of unlawful Games, and for the keeping of good 
order, which they muſt certifie at the next Quarter Seſſions, Subpæna three pound | 


ſix ſhillings pence. | 
4+ When they commit any man three days for ſelling without Licence, they muſt 
ere they deliver him, take Bond with two Sureties, that he ſhall not offend a 
And this Recagnizance, Diſcharge, and Offence, they muſt certifie at the next Quar- 
ter Seffions : And this Certificate will be a ſufficient ConviQion in Law, to make 


him liable to the twenty ſhillings fine upon the 5 EAG. 25. 


5. If two Juſtices of the Peace, diſcharge an Alehouſe· keeper of ſelling of Ale, 
and two others after, out of Seſſions, allow him again, it ſeems the firſt two may 
commit him. So if he be Convicted of any of the Offences in the Statutes, by which 
he is diſabled, and is, or is not ſuppreſſed for it: If he be licenced within three years 
after, the Licence is void, and he to be puniſhed as one unlicenſed. And he that is 
Convict for ſelling leſs then the Aſſize, for ſuffering Tipling, or that doth Tiple, or 
is Drunk, is diſabled to ſell again for three years; and being put down by two Juftices, 
he = he licenſed, but in open Seffions, Dale. F. P. ch. 7. 1 Pac. 9. 4 fac. 3. 
21 Pac. 7. 

6, If a Woman that hath a Husband, ſell againſt her Husbands will, they may be 
both puniſhed, in purſe, and ſhe, if the Juſtice think fit, may be impriſoned till ſhe 
— Sureties for the Good- behavior, and that ſhe will not ſell again, Dali. J. P. 
chap. 7. 

F 7. He 


paniſhed by 3 EA S. 251 or by the 3 Cu. 3. 
* — — 4 

If- e be ſent thicher; be is noo ro be com- 
ſhillings and yer he mat is unlicenſed, may be 
ag che Altize, as thoſe chat are licenſed may 


* * x 
19 


ring his neceſſaty abode in the Alchoufe, Handicraſtmen, Workmes, and Laborers, 
that are there for an hour at dinner time; and ſuch as do ſojourn and lodg there, and 
ſach as are eenſed by two Juſtices of the Peace, are not to be accounted Tiplers 
within the Statute : But all other men living in the ſame place, or elſwhere; except 
the ſiranger himſelf, are to be accounted Tiplers, Dale. F. P. ch.7; 1 Car.) 4 Jac. J. 
1 Pac. 9- | 

[* Brewers may oot ſell more Ale or Beer to unlicenſed Alebouſe-keepers, then 
what will ferve for their own uſe, 4 Jac. 4: | 

10. Selling of Ale at Fairs, is not agalaſt the Statute of 5 £46. 25. 3 Car:3, 

11. All the Forfeiture of all theſe offences upon 4 Pac. 7. Car. 3, 2 fac. 9. 
are given to the poor of the place, where the Offence is done; and ſo is the one half 
upon the Statute of 4 fa: 4. and muſt be delivered to the Church-warders, who 
muſt account for it : But the twenty ſhillings on the Statute of 5, 6 CG. doth go to 
the Lord Protector. nt 

12. It is held fit to hear the parties offending in theſe caſes, before the Forfeitures 
be levied in, Dali. 4 P. ch.7. p70" | 

13: If ſe-keeper ſhall be lawfully convicted of any offence againſt 
any breach of 1 Pr. 9. 4 7c. 5. Heis for the ſpace of three years nexc aſter the 
Conviction, to be utterly diſabled to keep any ſuch Alehouſe, 7 Ac. 16. 4 

14+ A man convicted the third for his Ale or Beer of his own Brewing, and 
not com ing with the Commiſſioners of Exciſe, is to be puniſhed as an unlicenſed 
| keeper, and to be for ever diſabled to keep fach a common Houſe, 48: 
14 Aug. 1649. : | | 
15, If a man be puniſhed on the 5, 6 Fd! 61 that is committed and hath entred 
into Bond, and hath paid twenty ſhillings, he cannot be puniſhed on 3 Cav. 

16. He that is drunk, is for the firſt offence to pay five ſhillings, or be put inthe 
Stocks ſix hours ; for the ſecond offence, to be to the Good-behavior. 

17. He that is Convict of Tipling, is to pay three ſhillings four pence, or be in the 
Stocks four hours. 

18. The Innkeeper, cc. that ſuffers Tipliog, is to pay ten ſhillings,or go to Gaol, 
till he pay ir. 

19. If he ſell leſs then meaſure, he muſt pay twenty ſhillings, or go to Gaol, till 
he pay it. 

See more of theſe things in my Book of Paſtice of Peace. 


— * 1 — ——— — 


CHAP. LXXIII. 
Of Election. 


ere is an Election of Things and of Perſons. That of things is Election, what. 
where one hath a liberty or free choice, to have or do one thing or 
another, as he pleaſeth; and is by Dyer 281. thus defined, Eleſti. 
eſt imerna, libera, & ſpontanea ſeparatio unius rei ab alia fine compul- 
fone, conſiftens in anizmo & volunt ate: As if one be bound to pay a 
pound of Pepper, or a pound of Raiſons, he may do which he will; 
and if one. give me one of his Horſes in his Stable, and ſay not which, I may take 
which I will, Dyer 281.18; 21 H. 7. 29 
I 


470; 


Eleffion. Currin) 


2. In what caſe If. 
an Election is 
gi ven, or not. 


Rent. 


Contract. 


Rent. 


Action, 


Dorer. 


Leaſe. 


Exccut 7. 


Deed. 


Grant, 


er mohey make a Leaſe by theiwards Demiſe, Grane; Bargaingangeay 
the Leſſee-tmnay tale it: by way of Bargain and Sale, or Demile'ar-C oann Law a, 
his pleaſure, Cg. Hy 30. fee Hendl. | 2d) anni 


Go ifa Hnohand and Wie be-j0ynrly feiſed of a Mavor, out of which anache. 
beth; + Rectreharge, and be do-Reigeſs,:gyveiavd grant ths Rent coc therHughand 
alone; he may uſe this as a Releaſe, or a Grant, as will be moſt for his ad at; 
his bw lere: / See mort of this Nyer . 35 11/1:16:130 2, Dyer 319: 109. £54.71, 
6296049 H. 45-1/44\£4,3+31 An. 42. 10 £94:4-3, P, 186. 43 3, Ca, 
ypon Gd. 301; 202: {et Gnant. n ban zh, nn amo eee 
„A de grant a Rent · charge, che Grovtee may chuſe r for to diftrgin for it 
and ſoxharge-the Land, or 40 bring an Aion, and o charge the perſon of the, 
rantos, ot is Heirs, &. and where4b)g Election is given, and where bot, ſee Ca, 
3. 29. 236. 448. 658. 724. Dyer 65. 140. 344. Littl.48, ſee Rent. * 
0 gehe 0 pay one af two things ſor Nent, or) by a Contract, or Obligatioh, 
he that is to pay it. may pay which be will at his choce, 1 Rich. 3. 2. 9 EAA 36. Ca 
2. 374 894: © 2 w; H. . 19. See Obligation and Contratt, 7 Ed. 4. 26. 9 F. 48. 
HJS. 7 1.67 _, 1 h NO $1431 Its, 6 15011 
Af * one of his Horſes, I may take which I will, and the Law gives me 
Election make the giſt good, yer 23. 21 H. 7. 19. Dyer 91. | 
01: gu make a Leaſe for years rendring Rent, and the Leſſee aſſign over his Term, 
the Leſſor may ſue the Leſſee, or his Aſſignee for the Rent, at his pleaſure, Co 3. 2 3, 
19 Hd64 ord Rent. nh 0 9G 12 

If a Tenant that held by Knights-ſervice be dead, his Heir within age, the Lord 
may giaber: ſetze the Watdfhip, or waye it, and demand his Services ; ſo alſo it ſeems 
—— reſuſe ny of his Services at his pleaſure, Dyer 285. 39. Coaz, 
ee Services... . * no 026 vn, 65: vo 3 ö 
tulgqamo aſes when one bath cauſe of Action, he may bring one Action ot another 
at „Cs. 2. 37. 61. 493. 5. 38. 65 44. 9.51. 72. Kelm. G1. 92. Dyer 
2 8 81 21 Hen. 7. 30, 37. Dyer 121. 140. 230. 344. 27 Hen. 8. ſee 
Action. | 
In vhat cùſes a Woman may at her Election bave Joyntor, or Dower, or both; 
and in what caſes not, ſee Dome. N 
In vihat caſes one may ſue one or another at his pleaſure, ſee Dyer 204. 207. 
10 H. 7. g. 22 H. 6. 4. and Action. 

In what caſes by Acceptance, one hath Election to affirm or avoid a Leaſe, ſee Ac- 
ceptance and Leaſes. 

And know that a man ha h Election in divers other caſes: As if one be a Legitee 
or Executor, to take as one or other. Cum multis alis, Plow. 5 2c: 

But if a Leaſe be made ro Commence after the death, Surrender, forfeiture of a 
former Leſſee of the Land; this Leſſee hath not any Election here, but his Leaſe 
ſhall begin, after the firſt of theſe Contingents when ic hapneth, Co, 2.36. 

If one ſell Land to me by Bargain and Sale, and before Inrollment levy à Fine to 
me of the Land: Now I have not Election here to take by either, but I muſt cake 
by the Fine, and the Inrollment afterwards will not relate to this purpoſe, (. 

72. L 

If one ſell to me two Acres of a great Wood of dne thouſand Acres, and give me 
Livery of Seiſin in part of the Wood; it ſeems this is void, and I have no Election 
given to me now to help it, becauſe after the Livery it is too late, Dyer 
281. 

If one grant to me and my Heirs a Rent-charge, but doth not ſay in bis. Gran: 
pro ſe & hæredibus ſuis, and he die: Now here I muſt charge the Land, And L have 
not any Election given me to charge the perſon, becauſe the perſon of the Heir i 


3. Where E. not chargable, (o. 10. 128. | Plow-344. See more Infant, Central. 


lection is te- 
cellary, aud in 
what time it 


made, or not. 


If one be to have one of two things, by one title, of Gift, Grant, dr the like, 
and the Gifr ot Grant, is ſo uncertain at the firſt, that nothing paſſeth till Blection 


ought tv be be made; and the Election doth precede the property or intereſt of the Feoffee or 


Grantee 


wm _— RY a” 3 


Cow 73. Eble, ook 


Grantee (as in ſuch caſes it doth) there Election is very neceſſary ; for till then 
—. or property is in the Feoffee or Grantee, neither can he grant it 


"= it muſt be done alſo in this caſey in the life time of the party, that is to chuſe 
for his Heirs, Executors, or Adminiſtrators cannot chuſe, Ca. 2. 35, 26,37. 
And if the Election be not in bis life time, the Gift or Grant will be void: As if. Grant: 
one make a'Feoffment to another of White-acre or Black-acre, or of a Honſe and 
ten Acres of 1 great Woockof his of one: thouſand Acres, or one give one of his 
Horſes: in all theſe caſes; till Election be made nothing paſſeth, and after the death 
of the Vendee or Donee, no EleQtion can be made, Dyer 281. 
Where an Election is given to ſeveral perſons, there Election is neceſſ „and 
n paſs till Election be made: if one Leaſe two Acres for life, e Re- 
— to 1 * till one of them chuſe, it ſeems 
— — a Blection uring life, Co. 2. 36. | 
Bur if one be to-have one: thiog onely, but by two ſeveral Titles, or in two FERN 
degrees or , and the eſtate paſſeilv pre tly (as in that caſe it doth) there 
Election is not ſo neceſſary, becauſe the thing is grantable before Election; and in 
this cale Election may be made by the Heirs or Executors, after the dex of the 
As in the caſes. of a Grant gf a Rent · charge, and of a Leaſe mide by the 
— Demiſe, Grant, Bargain, and Sell, there the Grantee or Leſſee, or his 
Executors or Adminiſtrators, may at any time make. their Election, Co. 2. 35, 36. 
Dyer 91. 70. 
"If one grant me ten load of Woodzin his Wood, to take nc my Election, and he What thing is 
or a ſtranger cut down Wood; nom may not take chat cut down, but I mult ſerve — or 
my ſelf elſwhere in the Wood, Ca. 5. 25. 
"= all caſes where an Election is given of two or more ſeveral things, * is the Ar bat perſon 
ficſt agent, and to do the firſt act, ſhall have the Blection: As if on 2 Rent 2. — 
of Money or Robe, ora Leaſe be made rendting a Rem or Robe, t or 
Le ſee den che day of paymenty hach the Election, and may er which be cl 


eg one prowl, ee, with: condition to do one of two or 
more pay ery ogg or pramiſing bath the Election: But if he fail pay- 

ment of his Rent day or performance of his prbmiſe, then — paiey' 
— ny or the other, for cher! he hatfethe Election. But: if the Grantee 
bring an Annuity for the Rent-charge, be maſt bring ir fot both, elſe he will loſe his 
own Election, (0.2.37. 9 E4d.4q.3. 1544. ＋ N Kelw.700. Co. 10. 118. 
Co. 9. 94. Sr as, 21 H.. 19. % 

If a Warrant come from a Juſtice . an Odficer, to a perſon Officers 
before him. or ſome other Juſtice, the — roreqire himeo progres 
Juſtice he will go, Co. 5. 59. 4 

If one give to me one of his Horſes ia bis Stable, Iſhall have the Elefion, and Gift. 
may 1 But if he ſay he will give me obe of his Horſes; in the word 
1 „ nnn nr 

If one he; hound in, an Obligation, - end a Coddiion, to pay —— 
Eafler gent, ot before at chexequeſt of the Obligee, — SE GY 
have te Elin: | 
fifteen pound bef 


But if the Bond be with Condition, that the Obligor 
ore Eaſter, at the requeſt of the Obligee, or at the he rd f 
Eatery here it ſeems the Obligor ſhall have the Election, Dyer 186. 

If the Condition of an Obligation be to deliver up ther Obligations that be ins 
his hand, or to ſeal to the Opligen fucb ſuch a Releaſe a5 he ſhall deviſe, before Michael- 
2. e t; myſt do one of them ac his ꝓetil, and che Obligor hath no 
1 5 ut the Odligee may tender a Relenſę, if he will. Goldeb; 142. 

- 


f one grant to another twenty Loads of: Hazls, or twenty Loads of Maple, to 
e ee er n 21173. 
Co. ſuper Lil. 146. ha A 


And 


472. 


— ur. 73 


J. What Act 
ſhall amount 
to an Election, 


— 


And when the thing grazed; in of» thi |, and to have continuance; there 
the Election doth remain to the Grantor, the Law doth give him the Ble&ion, | 
as well after the day as before; as when one grants the — of twenty ſhillogs, 
or a Robe ar Ber, but but when it is to be performed Vici vice onely, conry, - 
And therefore i one contra with me to pay me twenty” (halliogs, or a Robe ar 
Eaſter, if be fail, — — 70 

if-an Election be "divers perſons, and one of them make a thoice this 
ſhall binde alt — —— ag 1 0 Co. ſupes Lam 146 

/ If tao be — rp ſhip ha ; nnd es of thew 
ſeize the Ward ; this wilkbiode | cer and hee he canner wave him, ind de 


| wand his Sgrvces, Ce. 6g: * „ 0439F Br 


be granted 26 8 mas Abe bes and the wife of theGramee 
the Heir; and the Heir to prevent the wife of 
Dot —— , and not a Rent 4 thisis no good EleRtiong 
and therefore ſhe II 9 and after this Endowment, the Heir cau- 
not have ng for z exo parts, for de walk haveall us a Rent-charge, Co, ſuper 


If . by one Giſt or G \ 'alrogeherwncertain at the fel, and the 
Froffee ot Donee die before Election; this Blection is gone, and the Grant void 
As in the eiſe of the Feoffment of ae of two Rcres, and of the Wood, n 
giſt of one of bis horſes, Co. 2. 36,37: Dye 181. 

If one have an Electon to pay one of two things at a day, and he do not pay ie 
at the day, then bis Election is gone tothe other, as in the caſe above, Xe. 58. 


. 


"Dennis caſe, Tri, 8 fer. B. x. And if after che Rlectioo given to the 
brings a Writ of Annuities for one 
: leRtjotin yank, and he can never 


Gruntee be 
„and have rr 
che other, Cen. 30 35 


another of two Acres, u hive ci ole for ite and the” ebe i 


If one enfnoſſ 


_ tail, and beſont Electiam the Froffer oiake a Beoffmend of both 1 Now his Blechos 
is Bone; and the Feoffor may: enter upon which he will for Forfeiture ,; Co, 


in caſts where the Gift ou Geanris of 


2. 27% 

Jt r — diftrain and avow for ts 2 
Coutt of Rrtord, —— nod have a Judgment in it; in theſe caſes 
bis Blecbon is gone: So the Grancee ef the Rent, deſore Election, daten 
Land, ar rejcaſe all Annuities; it fooms: bin Eleftion paw Nees Dyer 344. 140. 

| Titles, or in u divery 
mannes: 5 — in and Demiſe uo; or 
of a Grant of a Rent; the alteration of the eſtate of him in Reverſion or the death 


. af either of the parties will nos determine the Election » And if in the firſt caſe the 


Rent. 


ET declare how he will tale ir; thisis no Deep: 
tion of his Election, a 3+ 37 


Hf a Term-be given to the Executor, and he enter generally, and de apt dechre 
bow, whetheras Legatory, ova Freren vg Determination of his Fler. 
on, bac he ey afterwards make his Eledtivn well enough, #+.2:37. - 
_— for years be of Land, determinable upon the death of . e 

= out of: hit Land, aud before the Hiectien of the 


8. die; 6 that yow the Land cannot be charged; 
not ſo gane, ern Ie Co, 

7 one give tas man two Aeres of 
Fee, ande nabe a Feoffmem of boch; 


|; ho have otte in Tun, arid the order is 
. tothe 
Hair in Toi 5 tor he may beng's Formedatrtteither, © Cs, or WG 0 
an Iſſue in Tail make a voidable Leaſe and die, and 8 
cdl (obey) 5 the Ste Fir at tis 


remaineth, Co. 7.7 0 

grune b Rehe charge in Bee, without the words | eur 
— « Wat of un Annuity againſt Gedeck Dy be his 
* — he fun lotion be hed, and may diftrain the Land, Dyrr 344. * 


Car. Infant, 473 


If a Grantee be in the diſ-· juncttre of two Annual things, and things of gopting- 
ance; if the Election belong to the Grantor, and he fail of the day, bis Election is 
not gone; otherwiſe it is of things that are to be performed. #nic4 vice onely.;.. As. 
if one grant by Copy, twenty Trees growing upon Black-acte, or White-aere to be 
cut down yearly by himſelf, and delivered to the Grantee ſuch a day, and the Gran- g 
tor fail at the day, yet bis Election is not gone, v. of Eopibold, 120ĩQ 
In moſt of all theſt cales before, when once a min hach made his Electiot it is 7. Where an 
perem to him, and ſhall never after wave it, and chuſe again; So alſa after a Z/c#ion i: pe- 
judgment for Debt or Damages, wherea man hath an Election what execution to t, or 
take; if be have taken Execution by Elegit, it ſeems be cannot-afterwards take — 
any other remedy for recovery of his Debt or Damages upon the Judgment, Dyer 
229, 60. | | | Caine] 
10 Where a Lord by Cuſtom may ſeiſe a Herriot, the beſt Beaſt, and he chuſeth one 
of the worſt ; he is bound by this, and he ſhall nor chuſe again. See more forthis in 


{ontrats, 16 H. 7. 4. 6 | | 
But where a man hath the Election of one Action of two, and he ſue, and the 
other appear, und after is non-ſuce ; this is no Determination of his Election, Co- 
upon Littl. 146. | | | 
For Election of Perſons to any Office or place, theſe things are to be 8. E/e#ion of 
known. a - Jak 
1. Elections to Colledges, Churches, Hoſpitals, Schools, Halls, Benefices, Eccle- 
ſiaſtical Dignities, and Societies muſt be free, 8 
2. So muſt the Admiſſions and Inſtitutions be into ſuch places, free. 
3. None may by —— diſturb free — 210 if 
If any take any thing, or a promiſe of any thing to give his voice for an Bſoi- 
2 * — the — and — ay be choſen. lla 
If a man take any thing, or a iſe o ing for reſigning a 
thy Fives is — — uncapable of the place: 8 22 ” 
6. If any take any thing, or any iſe of any thing for Preſentation ar Colla- 
tion to a Benefice, 21 vpn. i ee Simony . n 
7. So it is of Corrupt Exchanges and Reſignations, between Incumbents of theit 
Benefices, if they be wich cure of Souls, 3 1 Elic. 6. Feftm.1. And Arriculi Cleri, 
and Mingate, Abridgment of them : Fit. Election. 


CHAP. LXXIV. 


Of an Infant and Engagement. 


Y an Infant, commonly and properly in our Law, is meant 1. An Infant, 
one that is in his Nonage, under the age of one and twenty what. 
d years, whether Male or Female, Co. ſuper Littl. 171. But the Note. 
word is ſometimes taken more largely : And the Law hath a Their pri. 
great reſpe& to Infants, to protect them from wrong, and vileges. 
to preſerve their eſtate ; and therefore doth give them many 
Privileges, and Benefits above others; as in many caſes. 
Firſt, Not to be ſued, till they be of full age, _ 1. 
Secondly, Not to be bound by their Contract, or their 
other Acts, that may turn to their prejudice, bur onely in ſome ſpecial caſes ; for 
which ſee in Age. And wrongs done to them, are more ſeverely puniſhed then to 


others, 
Ppp For 


2. What acts 
done by an 
Infant ſhall 
binde him,and 
. others, or not. 


Eledion, 


E xecutors 


| rg pr yore — it is otherwiſe: For it is in his Election to 


age, Co. J. 27. Perk Felt. 4. "Broe, Executor 115. 


to long as 
i n Infant be Lord of « Mannor, and grant op eſtates, according io 


| 0. . n 5 
3. 1f na iniutdethebead of ' Corporation, al Gta tend aps 
e bee . ene * 


. Wes ee yearn of ug, 2 4 fer vein 


age, Contract or Demiſe of 
— e wil ode ther, e they Fal ben of f Th 


bead d good; and 
by the oy" TERS (6 xg as, and of a Woman 
35 H.. 1 2. 
„If he do any ching that by Law be is compellable to do, it ispood. and 
eee = 
8. If an Infant after. fourteen years of a Patron, do 
Advowſon the Church being void, or the k ie, it 8 good, and will batch, 


_* Porkity- 
Aprentier. 


7. An Infant ma iy in many caſes diode himſelf an Apprentice, and in ſuch 
his Covenants in — In Blia. 4. 21 re, 21 H.. 3 1. 


N ſes Grants. LT ed to him, 0 
his full age, ——.— and ſo may bis Mens before Ca 
os — 1 . And therefore a Leafe for years made to an! rendring 
3 and that an Action of Debt may lie againſt the Inſum 
this may be a rejudice, if he do not enter and 

2 

Leaſe good, or not; For if he before the Rent y refuſe, and wave the 
not be charged with the Rent; but if the Rent be of greater value then — 


and he ſhew it in pleading, be may perhaps avoid the Leaſe, Ar. 1 part. 120. 

9. If an Infant be Executor, and do any thing acco duty of an Exe. 
cutor, as ſue for, receive, or pay debts, and upon Receipt of# debt to make a Releaſe 

for it; all ſuch Acts are good, and will binde bim, as if he were of full 


See Executor. 

10. If an Infant Contract for nec Food, Fhyfick, or Apparel, or Schooling, 
or the Nurſing of his Lawfvl childe ; ſuch a Contract will binde him, as if he were 
of full age, Co 9. 87. 13 EA. Perk. 4, And a ſingle Bill given for ſuch money 
is good; but if the writing be with penalty, it is void, Co. ſuper Littl. 172. M. 39, 
40 Elis. Agreed: And what is neceſſary, or not, hall betried| by the Judges, not by 
a Jury, Geldsb.168. 5. 9 

11. If a Feoffmenct be made to an Infant, and he make a Letter of Attorney to 
take Livery, this ſeems to be a good Warrant, Perk.48. Seft,.14. 21 H,6-313 

12. If an Infant ſell a Horſe, or the like for money, and deliver him with bis own 
hands, and after ſue for; and receive the money; this ſnhould / ſeein to make the Con- 
tract good, 18 Fax 4 21 Hy. 39. 26 H. 8. 2. But that this oppugns a Rule of 
Lu,) Nee malt Junt incheara, We. Erge quere. For no Acceptance will makes 
void Contract god. 

12. I en Tofant levy a Fine, be may declare uſes upon the Fine, and it will binle 
the Fine is in force, Co.2. 58. 


het | it is good, and will binde him, Co. 6. 3. 8. 4 
1 Infant may not ſubmit to an Award nor ſhall; it k binde him as another man; 
'\ nobvitieny Bend 0e Aſſumpſit of his to ſtand to an Award, binde him, Aach. 
* pl. i8 g. He may preſent to an Advowſon, Co. ſuper Littl. F. 172. 48 
16. 1 


z and 
are voidable, Co. e E fel. 171. 
r. 1 20. 21 H. 6.3 I; 


r SOL F F. N. 8. 


17. All Cog is age, 
2 
An Cog. 37. 10 H. 6. 14. 11 H. 6.39. 
555 21 why Kn 
ill, it is 9.0. 23. er 143. 

Releaſe Debrs be hath not recei any 

and if Grantee , ot take the Common, the Infant hath 
tame advantages , act had evet been made, 26 H. 8. 2. F. N. B. 102, 


Perk. dl. T3. e preſent to a Church for fear of Lapſe, Dyer 


104. 
21. All Bills, Bonds, Covenants, and the like, entred into by an Infant, may be a- 

vided in pleading to any Aion upon them , that he was withinage, Co. 5. 1 

21 H.6, 

21. 1746 hö ll RH, or any other ſuch like thing for money eu, ans 

re himſelf; . 

The the eaſe 2 act kae the thing with bis own hands, the Ven- 


. 5 gain, : 
pre panel, dh 12 


H. lb. 5.96. 14 9, 
N 23. e 
ſin to a , and he 
enter a Diffellor, and ſo th Toi mes him, or eater. him: But if the In- 
farit had given Livery of Seiſin, with his own hands, then had the eftate been onely 
voidable ; and the Feoffee not to be charged, as a Diſleiſor ora Treſpaſſor, Co. 3. 
TIS. 4.125, 3. 4225 Dyer 169. 36. 26 H.8. 2. Littl. 400. 
ek If af Iofunt mib: Ja ms 2 e x hi arab any, 
for he may affirm it at his full N J. G. 18 2+ 1 hy 
_ 25+ So if an Infant Seals for years | 
able, och e ee bee ma pun ple 
ö 
of Rent, it to be v 1 2 J. Ce. 3. 6 
It is ſaid chat it hath been adjui C e ſhall ar be . 84 for 5 — 
c That for his Trade, 14 H8,29. 
We A. 45 7 ſuffer a R conery,, enter into a Statute, Reg: 
and the 
po ON 


avoid them; the 
D 
ant age, 
wg, HAT 17. Me . Calls 43. Keby, 19, C1. 76: Co. 2. 57+ 


25 If and Judgaeny be 
Mor, of e F tis Error abe e te ſue tay be monly Ge 
hag. 2 
$. If an Infant Teng ins (A hd , win he Same of 33 

' , Yeti ixnot good. me Foe Tate te general, a, M.7 Fac. B.A * 
. pp 2 28. 


Infant. _ gg 


Seb. 3. 
3. Whar per- 
ſons ſhall rake 
advantage of 
a voidable Act 
done by an 
Infant, and 
when. 


19. An Ittfant is not bound by u Pirriticnthat is hor cgunl, made by Ag 
in Chuserty bi 1 it pete gude by Wit, he Were, Co. /wper 225 Ar 
— 14 ut a Releaſe may be by Dectee in {'hancery, in ſome caſes 
an Infant, An is other kene ande & See [onſcience. . 
Bun If the Güskdian of an Infaßt ſuffet 4 Decree in 1 07 (ini, by ; by 
conſent, it ſhall not binde him; by all the at Reding, 
involtifirary upon the W the table, de him. ora all a Oe 
oy Gifts, Grades, &, made ”s an Infant. which tale not 
efivet of the left, be abſolttfy wid. But matters in Fact ot 
5 hand 4nd Delivery, are ＋ voldable by 5 Infant, 0r by then which 
— os Infants eſtate. And yet Acts rhat are ap of rieceflity or eb | 
the Infant, ot which can be bb diſptölit rs hit, as for Meat, Drink, neceſſary Ap. 
pitel, and StHoling, the Obligarioh vt” 'Coveriint of an Infant, is good, Dyer 
104. 


it ap. 
_ 


See more in A e Acceptance, Ability, Sri Teſtamint, Numb. 4. 
Fine, Vun. 538. Grant, Numb. 2,3. Retoviry, N 

Privits in Blood intibritable, as Heſt General, 11 cl or as Heir General 
aud Special, ſhall have advantage of Infancy, Co. $. Mhutingbams cafe bg” As 
if an {afahr, Terant in Fee-ſimple, make à Febffment and die; his He tray entet 
or bring an Action. 

Jo if Lands be given to one, ard the Heirs- Males of his Body, and the Donee 
W&bir} age make u Peoffitent in Fee ; His Son as Heir General a Special, may enter 
or x 285 So alſo may the Heir Special, as in the caſe before, Co. ſuper Littl, 


Vit . Bolte have ſap tio Som, aid che Elder bath Iſſue a Daughter; and the 
e, And rhe Elder Soh thin "a Feofftuent, and die without Ir. 


m = : Ol now S alf kit per firma aun, may àv id the Fed 
1 * eto Ia, andthe Uhr Fender of his Body, pol: Nr | 
HA e a u Daaph 12 es u Froffthent within a 
may eimer er ang at 6 the Heit Ih Burrongh-Eu 


SOS _ the Heir General — enter; for chete is ho ti cttal 25 — 
S Feral in Lal, within age, uke x Feoffitient in Fee, and is atuintei of 
ae in this dale che Hue may enter, and avoid che F eoffment. See mote in 
ries 
I the argen ge an Infant, make a Froffment of bis Wives Lands, and die, 
the 80: Son god 8 80 0 it afrer his Mothers death," bur before de cadnot ; but 


der fife, Eo.8. 42, 
Al pes nfl ih fome Yprcial cafes, may rake udvatitege of Ibfahcy; as f 
ie i orb #pe, fate a Feoffment Fee, and one die; the Survivor 


J n for the Whole, Co. +4: 
4 


EE | ſhall not tk a 
Abif a in * 


nt 2 the Infancy of another : 
r A 1 Fee, and die without * 


che Honot ag erxet, or Aion. 
So i — 8 are in Fee e one wake collment i in 
Tr YH die, whe Fe with dots ne 77 for his 


is bert, "ie the Hei vf che. Joint enn thit b n. {+ 


eren vai uf take & Feoffhght Fer, And die without 
Gs. 3 the Bonbr, Wee Heir of che Tnfatit | — = He _ 


rp gn er * male 4 Fe, ff tin Fee, and he for 
25 hold; dier in thö a ; Trifltitz or Nie, hl never enter, or 


brin cog hut he in thy dee, or R ne Te 
4 benefit b 
ayoidable AR of an If * As Fat eoifitenc be mite; can "Livery gre by 


- 
o _—_—— "— 


n. 


477 


1 


bands of an lifant, and after be die without an Heir, orcommic Felony, or the like: 
Now in theſe = the Feoffment is an avoidable by any body, Co. 8. 44. 


For Arifwer to-rhis, take theſe Caſes. 


| 1. If an Infant after he is of the age of fourteen years or before, if he be of 4. Where an 


diſcretion (whereof the Juſtices muft judg) 
other man, Malina ſwpphebirerutem, Co J. 127. Plow. 19. 22 227 
>. If zni{nfac do any perſonal wrong, 2 Aſſault or Battery, or the like, it ſeems 
he ſhall be puniſhed, as another man: And ſo is the experience of our time, per Tei: 
derten, P ft. Paſche p far \Cob. 44. | 
3. Jt anlInfanc be a Gaoler, and ſuffer an eſcape, he ſhall be paniſhed as another 
man, Cab. 44- Bro. Covernare 68. | | 
4. If abe Eſtate of the Infant be upon Condition tobe performed by the Infant; 
und the Condition is broken, daring his minority, the Land is loft and the Infant is 
rpetually barred: As if a F ent or Leaſe be made to the Infanc, or to his 
or (Whoſe Heit heſis) upon Condition of Re- entry for non-payment of Rent, 
or the like; mi che Rent is not paid, or the Condition broken, the Land is loſt, Co. 
8. 44. 31 1. pl. 36. 36 H 6.38. 2 
J. Sy uo in ſome caſes the Infant ſhall be barred, and bound by u Condition in 


Law, if it be ſuch a Condition, 8s is founded upon skill and confidence : A UH 


Infants have an Office of Parkerſhip, or Stewardſhip (unto which che Law hath 
une red this Condition, that they do diſcharge the duty of that Office) and they 
neglect their charge, or any way miſdemean themſelves. So if an Infant have Liber- 
ies or Franchiſes, and do any way abuſe or miſaſe, or diſuſe them; in theſe caſes, 
for ſuch cauſes as another man may forfeit ſuch Offices gr Franchiſes, an Infant may 
forfeit it: Ser Fofeirme. Theiame Law is of a Woman Covert, Cos. ſwptr Zxcrl. 
233, 2 | | 


a Diſſeiſor, Perk, Sect. 47. ES | 
7. If an Infant do commit Wuſte or Lruſe, in payment of his ſervices, and the 
Lord or Revertioger rener the Land im an Action of Waſte, or a Ceſſavit (as he 
may) this ſhall binde the Infant for ever · And ſo in all caſes where a Statute doth 
givea Recovery upon a UVondition in Law : But if ſuch an infant at the time of his 
Anceſtors death, hath cauſe to enter into Land, and a Diſcent is caft, during bis In- 
fancy ; u will mut bar him. And yet a dying ſeiſel of the King, and a Diſcent 
— —— Ce$. 44. Co. ſuper Licti. f. 245 390, 26. 

8. But when the Condition in Law is of chat nature, as it is without any confi- 
ente or shall, and it he broken, it will not bar the Infanc : As if the Infant be Tenant 
for fe, in Dower, or by courteſſr, and he make a Feoffment in Fer, and the 
Leſſor, ur he in Revertion, enter for a Forſeiture, n be may; yet this will mot 
bar the bia, but he may after re- nter, (v. 8B. 44. Co. ſaptr Lirel. fol. 
234. : ; : i a 1 | 17301 : 
6. So iFaainfant alien in Meortmain, and the Lord enter; yet the Right of the 
Infanoss novbarved, but he may enter again upon the Lord. So in all cafes where a 
Satie duch g ve an Emory, but no Action or Recovery upon a Condition in Law. 
Co. 8. 44. 

1 16 m6 Infant make aFeoffment inchoe, and aſtertbis full age rhe Feoffee die 
ſeilod, and che Land Diſceud:; chis doch bar him of his Entry, Blow; 364. Perk. Sedt. 


407 PI 7 31; \ eie. * 1 ; 
Bur if thedying ſeiſed were during the minority of the Infant ; it will not bar him 
of his Eatry; Plow.3644 9 3 Lil 1 Lot 4 

1. UE an Infant makedefaule asunother man ins real Action, it feems he ſhall 
not loſe hL as ancebet/.man ſhali in fuck. an Action 30 if he be non · ſuted in 
any Action, he ſhall not be amerced as another man ſhall, Co. ſuper Litri. f, 172, 
3 H.6.00, D 3386. | 

£8 An Infant ſhall not 


yet 


noc 


commit Felony: He muſt ſuffer as an- Iaſant ſhall be 
puniſhed 
his fault or 
neglect, ot 


for 


Seck. 4. 


Diſcene, 


be barred by Non-claim in five years upona Fine, and he. 


Woman Covert; 
3 | | 
5' Nb. mant do a hag/ Diſſeiſe mother man of Land, he ſhali be puniſhed as 


4s Infant, Gang 


yet if the five years begin in the time of the Anceſtor, there he ſhall be barred, 
Co. ſuper Littl. 3 80. | 
13. An Iniant ſhall not be barred or hurt by time in caſes of Wreck, Waig 
Eftray, or ſale in a Market Overt, as another man of full age ſhall be, Ci ſcper Lat. 
380. Plow. 34. Co.5.108. Dyer 153. 164. (31 : 
14. If an Uſurpation be made upon an Infant, to whom an Advowſon is deſcend. 
han ws Kepydee Bind yer if he prefer not ro Cnc aac 
vea e Impedit : yet i not toa inſix weeks, 
will Wy th Co. ſuper Littl. 246. | 8 00 there 
15. If Tenant for life alien with Warranty, his Heir withi ane, and after die 
bis Heir within age; in this caſe the not- Entry of the Heir will not hurt him, nor the 
Warranty bar him. But if after the Alienation, he become of full age, before the. 
death al the Tenant for ik, there he will be barred. And in caſe where a War. 
ranty doth diſcend upon an Infant or Feme-Covert, and their Entry is not lawful ; in 
this caſe they will be barred, Co. ſaper Littl. 380. 
ged.. 16. If one make a Feoffment to another, arr. beg : And it is agreed, 
That if the Rent be not paid, be ſhall pay double the Rent, and the Land come 
to an Infant, and he fail ; it is ſaid he ſhall not be But gzere, for in caſe 
of a _— he ſhall forfeit as another man. See the Caſes before, Ca ſape; 
Littl..f.47. 6. 10. * 0 | 
Account, 17. An Infant before he is one and twenty years old, cannot be charged in an 
— — and therefore till then, he cannot be a Bailiff or a Receiver, Co. ſuper 
itt l. . : yo] 
18. Ian Iofant bave Title ts enter for Mortmain, and he enter not within the 
year; this will not prejudice him. | 
D he An loſant- Tenant may be compelled to Attorn to the Grantee of the Seigniory, 
gelled — or of the Reverſion, Co. ſuper Littl. 3 15. 
er not, Aud if one make a Leaſe, rendring Rent to him, and he occupy the Land, he mul 
pay the Rent, 21 H. 6. 31: 
But an Infant cannot be compelled to ſerve in a Jury, Littl. 259. 
And by Stature What Statutes ſhall binde him, or not. See Plow. 364. 236. 359-376. 372: Cos. 
Laws, how 44. 100. 3.91. Dyer 104 133. Liitl 246. 5 UL. i 
bound. But this is a Rule, That an Infant is bound by all Statute Laws, if they be not by 
name excepted. ( | | 
5. Wherean, - An Infant Regularly may both fue, and be ſued in all Perſonal Actions ; and 


— Ty 8 - alſo in all Real Actions, but where the Sute muſt ſtay for Nonage : For which ſee 
and how. 2 


"1 But ür ey not ſue or be ſued, as another man; and therefore in moſt 
Precheine Amy, caſes where the Infant will ſae, he muſt ſue by bis procheine Amy, (i.) his next friend, 
What. which is ſaid to be one that appeareth in any Court for an Infant which ſueth any 
Action, and is allowed by the Court to aid the Infant in the purſuit of his Sute; and 
Gerdein, what. he is ſometimes called a Gardein. : 
And if 20 Infant be ſued in any Action, he cannot appear and defend it by At- 
torney, - but it muſt be by a Guardian, which is one allowed by the Court to make 
defence for the Infant in that Sute. And this is commonly one of the Officers of the 
Court. | 
And yet it ſeems, that an Infant in ſome ſpecial Caſes may ſue by Attorney; 4 
Guardian in . where he is (4) Executor, or (5) Adminiſtrator, or in Waſte againſt his Guardian 
chivalry ot in Chivalry, for making Waſte in bis Land, or an Accompt againſt his Guardian in 
Socke. Soccage, aſtur the Infant is fourteen years old, (c) or in this caſe he may allo, if he 
will ſue by his Guardian, F. N. B. 27. -Littl. 123. Co. 4. 33. 124. 71. 8. 58. 
9 30. 21 Ed. 4. 78. Dyer 104. 262. 3 13. ifm. 2. bb. 15. 1.47. (4) Mich. 
7 Jac. Ce. B. (6) Trine3B EH. Adjudg. (e) Allowed by the Judges. Hil. 
| .6 Fac. J. X. 1 8 ö | 
Attorney, Alſo if an Infant be ſued upon his Contract for neceſſary Apparel, or far an 
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Battery, or the like, there he may ſue by his Attorney, as other men do, 
— F. N.3. 118, Ca 8. 44. 38. Dyer 239. 27 H. 8. 11. Co. 4. 124. 
Brownl: Ren. 1 part. 1517. 0 : 
If a dumb man bring an Action, he muſt ſue by Procheis Amy, 10 EA;. 53. See 
Age. TR : : ; - E 
is i an Infant, within age, alieneth his Land, which he hath Dum fair infra 
| Theice Wiching wil for life; io this aſe, when he comerh of full age, he etatem, What. 
(or he die, his Heir, when be comes of full age) may have this Writ to recover the 
nd again | 


Biz caſe, the Infant may enter upon the Land, before he is of fall age, or 
r bee age, if there be no Diſcent to hinder him: And when he doth enter, he Piſcent. 


in ſaid ts be remitted, and put in, as of his firſt eſtate. . Remitter. 
1 this Writ will lie, may be gathered by what hath been ſaid before, 
F. N. J. 27: 


This is where a Woman is with childe, at the time of her Husbands death, with Iuſant in the 


ſuch a childe» That if he had been born, had been Heir to ſome of the Husbands — 4 


En ventre ſa 


And this is ſometimes prifily and unknown, and then ſhe is ſaid to be Priviment mere. 
Enſeint : And ſometimes it is open and viſible, hen ſhe doth notoriouſly appear — En- 
ſo. . eint, whar, 

"This Infant is called a Pofthwmw or Poſtnatus; and is one that the Law doth muck Poſthumus. 
favor and regard, as appearcth by that which doth follow in the next Queſtion. 


For Anſwer to this, take theſe Caſes, 
1. In all Caſes where the * —— Female- heir, or other perſon, Heir, com- p Se. 
ech into Land by Diſcent, or in the nature of a Diſcent; there the Son, or more im- fit born al. 
mediare Heir that ſhall be born after, tall out ber, and have the Land. And there- fes, Halt put 
fore if one ſeiſed of Land in Fee, and have but one Daughter, but his Wife is with our another 
childe of a Son, and hedie, and the ter enter, and after che Son is bornz in Heir born be- 
this caſe he may out the Daughter, and bave the Land, and the Daughter can by no tote, or not. 
means prevent him of it. So where the Wife doth diſcontinue the Land, ſhe hath by 
ber Husband, and ſo make a Forfeiture of it within 11 F. 20. And ſhe have ar 
that time a Daughter, and is with childe of a Son by her deceaſed Husband, and the 
Daughter enter, the Son ſhall after out her. So if a Gift be in Tail to a Man and his 
Heirs-males of his Body, and the Donee die without iſſue having a Brother, that is 
next Heir per formam Dons, but the Wife of the Donee is Privily with childe of a Son, 
and the Brother enter; in this caſe, the Iſſue after he is born, ſhall have the Land, 
and put out his Uncle. So if a Tenant in Tail having iſſue two Sons, and the elder die in 
the life time of the Father, leaving his Wife with childe of a Son, and then the Tenant 

in Tail ſuffer a Recovery to the uſe of himſelf for life, and after his death to a ſtranger 

for twenty years, and after of the Heits- males of the body of the Teoant in Tail and 

after che Tenant in Tail die, and then the yongeſt Son enter, and after the Son of the 

eldeſt Brother is born; in this caſe he ſhall have the Land, and out his Uncle. 50 if 

a Son purchaſe Laud, and die without Iſſue, and the Uncle, and after a Daughter is 

born, ſhe ſhall have the Land from him. So if there be Son and Daughter, and the 

Son purchaſe Land, and die without Iſſue, it ſhall go to the Daughter. Bur if there 

be a Son born, after he ſhall have the Land, and if he have another Daughter. ſhe 

ſhall be Copartner with her ſiſter. And if a Daughter have a Seigniory by Diſcent, 

and a Tenancy Eſcheat, and after a Son is born; in this caſe he ſhall have the Tenancy, 

and out her of it. Co. 3.61. 9 H.. 25. Co. 1. Shellies caſe. Eroo. Age 51. Plow, 

375. (« ſuper Littl. ti. 

2. Eut in all caſes where the Daughter and Female- Heir, or other Heir cometh in- Parch4ſe. 

to the Land by Purchaſe, or in the nature of a Purchaſer, or the like, there the Son 

or other, more immediate or next Heir chat ſhall be born aſter him, ſhall not ouſt 

him, As if Lands be given to one for fife, the Remainder to the right Heirs of 7. . 

and 7. S. bath a Daughter, his Wife with childe of a Son, and the Remaindec fall 

before the Son is born; in this caſe the Daughter ſhall have the Land for ever, and 
never 
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never be put out by the Son. So if one by a Raviſnment ſorfeit his Land within the 
Statute of 6 R. 2. And a Daughter is the next Heir in being, but there is a Son in 
Utero matris, and the Daughter enter, the Son ſhall never out her. So in like man. 
condition. ner, if an eſtate be made on Condition, hat if the Feoffor or his Heirs pay twenty 
pound, that they ſhall have the Land again, and the Daughter pay the money, and 
after a Son is born, be ſnall never have the Land, Qi femit onus ſentire deber & 
commodum : But if the Gondition were to be performed on the pact of the Feo 
or it were broken in the life time of the Anceſtor ; in theſe caſes it ſeems the Son 
may enter afterwards, and put out the Daughter. If one by Will deviſe to 2, 4. 
and his Heirs, and the Deviſee had then a Daughter, when the Deviſor died, his 8 
being privily with childe of a Son, and the Deviſee dieth, and the Heir he doth en- 
ter? in this caſe the Son that is after born, ſhall not out her, but the daughter ſhall 
have the Land Co. 3. 61. 9 H. 7. 24. 5 Ed.. 6. Co. 1. 95,99. See Purchaſe. 
+ Mania As to this point, theſe things are to be known : | 
wrongs done 1. To ſie with an Infant-Maid, though with her conſent z this abuſe of her is Fe- 
to Infants, ſhall lony, fee Crows. | 
be puuiſhcd, 2. By force or fraud to ſteal, or cauſe to be ſtoln, or taken away any perſon under 
0 the age of one and twenty years, with intent to marry the ſame perſon; For this 
a man ſhall forfeit his whole eſtate; the one half to the childe, the other balf to the 
Commonwealth, and he is to be impriſoned and kept to hard labor in ſome Houſe or 
Correction or other publick'Working-bouſe, during life. And all that are aiding 
and abetting herein, are to be impriſoned and kept at hard labor for ſeven years. 

3, If any Marriage be ſo made by force or fraud, itſhall be void. 

4. If any Guardian or Overſeer ſhall hetray his cruſt, touching any childe, by 
ſeducing, ſelling, or otherwiſe wilfully putting ſuch childe into the h or power 
of any perſon who ſhall ny ber, without his or her free conſent ; he ſhall forfeit 
double the portion, which of right did belong to ſuch childe; the one half to the 
childe, the other half to the Commonwealth: The new Act of 24 Auguſt, 
1653. £4 PP | | 

- If any take or convey away any Maid, under ſixteen years of age, outof the 
cuſtody of her Parents Guardians or Overſeers, againſt their wills, they are to be 
impriſoned two years without Bail or Mainpriſe, 4, 5 Ph. & Ma. 

6. If any take and marry any ſuch yong woman againft the will of them that have 
the Government of her, they are to be impriſoned five years without Bail or Main- 
priſe, 4,5 Pb. C Ma.s. 7 4 
7, Where an Infant ſhall have his age, you ſhall finde in Age. 

8. Where an Infant ſhall be in Ward or not, you ſhall finde in Gardias. 

See more in Women Agreement, and other Titles for Matters concerning Infants. 


E ngagement. 


T He Laws touching the Engagement, are all now gone, and uſeleſs. See Ordiuauct, 
Jau. 19. 1653. 


CHAP. 


Car: —_ .. : Inheritance, | | 4.81 


CHAP. LXXV. 
Of Enberitence or Inheritance. 


Nheritance or Inheritance is an Eftate in perpetuity diſcendible to a Enberitance or 
man and his heirs. | Inheritance, 
And ſome do make three ſorts of Eſtates of Inheritance or In- — we 
V. heritances, which may be called Eſtates in ee. 1 
SA The firſt is Fee-fimple abſolute; and this is, where he hath Land 
—tcdo bim and his heirs indefinitely without any limitation whatſoever 
* of his Eſtate : This is an abſolute Eſtate in perpetuity, and this is 
moſt and aptly called Fee-fimple, 
Aber od of 97 — + 1 is, where one hath an Eſtate to him 
—— . bath heirs of his body, or ſo long as he ſhall pay twenty 
ſhillings a year to t antor, or to 7. S. or ſo 208 as Paxil: Church ſhall ſtand: 
This is an Inheritance, but it is limited and determinable; for if 7. S. fail of heirs of 
his body, the Rent be not paid; or Pauls Church fall or be taken away, this Inheri- 


tance is rat NM 

| Another kind of Inheritance is where a Donee in tail is attainted of Treaſon, ſo 
that he forfeits his Eftate to the Lord protector: He hath a Fee, but it ſhall be only 
for ſo —— in tail bath iſe of his body. So if Tenant in tail by In- 
denture of Bargain and Sale inrelled, þargain and fell the Land to another and his 
heirs ; this is a Fee-ſimple, but this is a baſe Fee, for this Inheritance is but during 
the life of the Tenant in tail: Andin both theſe caſes there is a Fee-fimple under a 
Fee-ſimple z for the abſolute and fo Fee-ſimple is in the Donor. And yet this 
baſe Fee is ſuch a Fee as ſhall as, the Lord Protector or Bargaiace may 
grant over to another; And ſo long as theſe Eftates laſt, they ſhall be Aſſers in the 
Heir in Debt, or to render in value upon the Warranty of the Father, and the Wife - 
ſhall be endowed out of it, Plow, 557. Co. 10. 96. See more of this in Eſtates, 


Tk 


DDiſcent ſignifieth in our Common-Law, an order or means whereby Lands or Diſcent,whar. 
Tenements are derived unto any man from his Anceſtors. And this is ſometimes 
Lineal, as when the diſcent is conveyed in the whole line of the ſame blood, as 
Grandfather, Father and Son, and fo downward, 014 N. B. 201. Lit. 1. And 
ſomerimes it is Collateral ; which is, when it is out in another branch above of the 
whole blood, as Grandfathers brother, Fathers brother, and ſo downwards: And 
by this means the Property of Land is gotten and transferred from one to another, 

And for the guiding of theſe Diſcents, there be three general Rules. - ER 
1. The eldeſt Male ſhall firſt inherit; and if it come to Females, then they being Sell. 1. 
all in equal degree of neerneſs, ſhall inherit all together. Lads 
2. That no Brother or Siſter of the half blood ſhall inherit to Brother or Siſter, 
but tothe Parents. | Ps | 
3. Land purchaſed by the party himſelf dead, is to go tothe Heirs on the Fathers 
fide; and if be have none, then of the Mothers fide : But of Lands diſcended it is 
otherwile. Co. upon Lit. 1. 3. 237.238.164. D. & S. 17. 

For anſwer to this, thele things are to be known. That the Law of Inheritances 3: To what 
preferreth the firſt Child; amonęſt the Children, the Male before the Female; and perſons Land 
amongſt Males, the firſt-born. If chere be no Children, then the Brother z if no kan deſcrnd 
Brother, then Siſters ; if neither Brother nor Siſters, then Uncles ; and for lack of "of the Ance- 
Uacles, Aunts; if none of them, then Couſins in the neereſt degree of Conſangui- ſtor, 
nity. So that if a man die ſeiſed of Lands or Tenements in Fee-fimple, and do not 
diſpoſe them after bis death, and appointeth that they ſhall deſcend in this manner 
as followeth. 

Qqq 1. If 


Eſcheat. 


Parceners, 


Cuflim, 


Sec. 2, 


Demy-ſank, or 
Half-blood. 


Eſcheat. 


I par 


Seck. 3. 


Eſcbeat. 


2. If there be a ſons, it ſhall go to the ſons before the daughters: And if 
be many ſons, it ſhat bo the edel before any tg roy od. 2 


be:) end iot wintof Miles 
to the Females. And if there be no lineal Couſins, t it ſhall go to the next Couſin 
Male collateral of the whole blood ; and for want of Matezte the Female, (Man. 13. 
v. 3, 6, 7, 8.) But by ſpetig! Cuftottis thy ſoine places, Lands (hall go to all the ſors - 
or next Heits _ and in ſome places 80 che youngeſt Jon. Sce Ceuta G. 
Burrows Enpliſfh. | a r 
3. If Lands come to one by the Fathers fide; and he die wichout iſſue, it hall 
to the next Heir of the Fathers ſide, and not of the Mothers ſide. So & cure, if it 
tomes by the Mothers ſide, it ſhall go to che next Heir of het ſide, and not of the 
Fathers fide, N. B. 10. h- 132. 12 Ed. 4. 14. Le 
4. If one purchaſe Land ih fee, and die without iſſue, thoſe of the blood: of his 
Fachers ſide ſhall inherit, if there be any; and for wint of Heirs on the Father 
fide, it ſhall go to the Heirs of his Mothers fide. But if che Land come to'the 80h 
by deſcent, it ſhall never go to the Heirs of the Mothers fide : For if thete vum 
eits of the Fathers ſide to take it, it (Mall eſcheat to the Lord ; and ſo on the other 
7”, if it * by diſcent from the Mother,: Lit. c. . 12 Bd: 4. 14. 39 E 3. 30 
1 EA 4.14. Ce. 3. 14. gf gras 
5. If there be Grandfather, Father and Son, and the Father die — the Orund. 
father, and after the Grandfather die feiſed ; che Land ſhall go to the ſoh or daughter 
of the Father, if be bave any,” and not to ty of the other children of the Father 
Grandfather : And this Heit i called Heres jure repreſentations, beckuſe he 
repreſent his Fathers perſon. Pur if in chis caſe the Father die Mthout any Child, i 
— go "= the next eldeſt Brother ; ot for want of a Brother, to the Siſters of the 
ather, 3y0,30J3. . a — 
6. One hath iſſue two ſons, A. and J. and dieth: B. hath two ſong, C. and. H 
and dieth : ¶ the eldeſt ſon hath iſſue, and dieth: A. purchaſeth Lands in M. 
ſimple, and dieth without iſſueè; in this caſe the iſſue of C. ſhall inherit it, Coclib; 


Inſt. 1 pe 15 & | a | 
7. If a ſon purchaſe Land and die, and have no other Heir but his fathers btothet, 
he ſhall have it: But if after bis father have any ſon or daughter born, that ſon or 
daughter ſhall have it, Co. upon Lit. 10. 12. 
+ If a man ſeiſed of Land as Heir of the part of his Mother, make « Feoffinert 
and take back an Eſtate to him and his Heirs; this is a new Purchaſe, and if he die 
without iſſue, the Heir of the part of the Father ſhall firft inherit it, Co. 536. Ivf 


tl. 
9. If there be three Brothers, and the middle purchaſe Land and die withom child. 
the Land fhall go to the eldeſt Brother, and not to the youngeſt : So if the youngelt 
— it ſhall go to the eldeſt, and not to the ſecond, Lin. 5. Stauf. lib. 3. 

ap. 523. x 

10. If a man be ſeiſed of Lands, and have two Daughters, and one is artainted of 
Felony, and the Father die, both Daughters living; the one moyetie ſhall 
to one, and the other ſhall eſcheat, Co. ſaper Lit. 163. | 

11. If there be two Som or Dduphtets by two! women, and the elder putfhaſe 
Land and die without iſſue, or bis iſſue die withour iſſue ; in this caſe the Land hull 
go to his or her Uncle, or the Kinſman of the entire blood, atd not to the other 
Brother or Siſtet, bur ſhall rather eſcheat to the Lord; fot none can have Land 
it Fee-ſimple as Heir to another, unleſs he be Heir of the whole blood. But in thi 
cafe if the eldeſt Son die before he enter or is actually ſeiſed of the Land, there 
the Brother by the other woman ſhall be Heir, Lit. c. 6.37 Af. 15. Dyer 291- Lite 

12- 


| Inheritance, 


Mas, 


Cura: . 


"2 If a man have iſſue only a Daughter, and die and leave his wife wich child of 


a Son, and aſtet the Son is born: Now in this caſe the Land ſhall go to the Son after 
his birch, but till then it is to go to the Daughter, Perk, c.521. 9 H. 6. 23. ho 

13. I a woman Covert an Inheretrix of Land die ſeiſed, and have iſſue by her 
hushand,and the iſſue die without any iflue; now one of the next of kin to che Mother 
ſhall bave this Land, and not any of the other Children of the Father, So'if de Land 
came by the husband, and he have iſſue by his wife aud die, and after ſhe have iſſues 
by another. husband; and the iſſue of the firſt husband die without iſſue: Im this caſe 
ſome of bis next Kin ſhall have the Land, not any of the other Children of the 
woman by other busbands, Lit. c.4. 

14. If there be two Brothers, and one of them hath one Son only, and no 
Daughter, and the Son doch die ſeiſed of Land in Fee: Now this Land ſhall go to 
the Uncle, and not to the Father; becauſe it is a Principle of Law, That Land can- 
not lineally aſcend. But if the Uncle after he is actually ſeiſed of it die wichout iſſue, 
then it may go to the Father as Heir to his Brother: But if he had not been actu- 
ally ſeiſed, then it could not have gone to his Brother, Co. 3. 39. Littl. cb. 3. 
Co. 3. 14 

151 If there be a Son and Daughter by one woman, and a Son by another, and 
the eldeſt on purchaſe Lind and die ſeiſed of it; his whole Sifter, and not his half 

ſhall bave it : So alſo ſhall ſhe have the Land that came to the eldeſt Son 

diſcent from their Father, if her Brother be actually ſeiſed of it by an Eatry bim- 

ſelf, or by another, a Leſſee for years, or a Gardein, (as he may) if the Land were 
leaſed, and the Leſſee enjoy it, or the Gardein enter. 

16. But if their Father die ſeiſed, and the elder Brother die alſo before he be 
actually ſeiſed of the Land; is this caſe the Land ſhall go to the younger Brother 


Seck. 4. 


and not to the Siſter: For it is Poſſeſſio fis, qua facit ſarorem eſſe haradem. As if Poſeſſi fratru, 


Land, Common, Rent, Advowſon, or th 
before Entry; Claim, receiving the Rent, or Preſentmert to the Advowſon ; in theſe 
caſes.it hall go to the younger Brother, as Heir to his Father, Co. 3. 43. See the 
Wewars Langer, f. 10, 11. & F. N. J. 36. 74 1 

17. If there be two Sons by divers women, and the elder is ſeiſed in Fee and die 
without iſſue, and the Land go to the Uncle, (as it muſti as ſupra) and after the Uncle 
die ſeiſed of ic without iſſue ; here the younger Brother may bave the Land as Heir 
toche Yacle, h be might not have it as Heir to the Brotber. But then the 
Uncle muſt be ſeiſed of it; for he muſt make himſelf Heir to bim that was laſt 
feiſed of it, and that was his Half. Brother, to whom he cannot be Heir, Co. 3. 
43, 43+ IR, 
18> I, a man have iſſue three Daughters by one weman,'and one by another 
woman, and die ſeiſed of Land; the Land fhall go to all the fout Daughtess equally, 
20 4. And yer if two off the Sitters by the one woman die without iſſue, 
the third Siſter by that mother ſhall have all the Land of thoſe two biſtert, and the 
Siſter by the other mother ſhall have no part of it, 20 Aſplami i, + + 

19. If a man bath one only Child, and he duth purchaſe Land and die, and the 
Lend go-to the Uncle, (as it muſt) and after he hath another Child; in thisraſe the 
Land ſhall go to the Child that is after botn, D. & S. 248 
20. If there be a Grandmocher of the Fathers part, Mather and Son, and the 
Gmndmocher bath « Brother, andi the Mother another, and the San purchaſe Land 


and die without ive > i ſhall: go to the Great Uncle, and not zo the Uncle, 


314. 0177 of bas S009 * 11:3 JO 71% 7@ MI, @ SHO 
2. Land:punchaſad:! Cet paart im ſomt cates before) may go to the Heirs, of 
the part both of the Father and Mother af the Pur chaſor, unleſs it be ogce attached 
in the Meir of the part obe Facher ; for ien the bleir of the part of tbe Mother 


ſhall never have it, becauſe they are not of blood to him that was laſt ſeiſed. But 
Lande de ,d go on to dhe Nair of tht: part from qvhence is doth deſtend: As 
if from the Father who did purchaſe it, then it may go to the part of the Heirs of 
the Moiher of the ſame Father, bur not er N -x of the Son Mother; 
Son that was laſs, {ei 


Q4q 3 


for though they be of blood to the , yet they are not 
* of 


the like deſcerid, and the elder Brother die hat. 


Inheritance 2 


of blood to the Father which was the firſt Purchaſor, 49 Ed. 3. I 2. Finches 4511 

22. In the Collateral Diſcent of any one that doth purchaſe Lands, and a0 
without iſſue; the Heirs of the part of the Father, and that are of blood of the 
Anceſtors males, and in the lineal Aſcent by the Father, ſhall be preferred in the 
Diſcent, before the Heirs that are of the blood of the Females in the lineal Accent 
by the Father in the ſame degree: As the Brother of the Grandfather or Greae.. 
Grandfather of the part of the Father, and his Iſſues ( be they male or female } 
ſhall be preferred before the Brother of the Grandmother or Great- 
of the part of the Father and his Iſſues, But if one purchaſe Lands and die withouy 
Iſſue, having no Heir of the part of the Father, the Land ſhall deſcend to the nert 
Heir of the part of the Mother; yer fo, as to the Heirs of the race of the Males 
firſt : As if the Father of the Father of the Mother of the Purchaſor have one 
Brother, and the Mother of the Father of the Mother of the Purchaſor hath an- 
other; the Brother of the Grandfather, and not of the Grandmother of the Mother 
ſhall have ir, Plow.444. 

23. If one have iſſue two Daughters, and die, each Daughter ſhall have alike? 
But if the eldeſt have iſſue three Daughters, the youngeſt one; the Da of the 
youngeſt ſhall have as much as the three of the eldeſt. And if the eldeſt have iſſue di- 
vers Sons, and the youngeſt divers Daughters; the eldeſt Son of the eldeſt, and the 
Daughters of the youngeſt ſhall have all alike; the eldeft Son ſhall have a moyetie, 
and the Daughters of the youngeſt the other moyetie, ( v. ſaper Lit. 164. 

24. But if there be Father and Son, and the Son be attainted of Treafon or Fe- 


lony in the Fathers life, and overlive his Father; the Land ſhall not come tothe Son, 


nor any of his Iſſues : But if the Son had died before the Father, it ſhould have 


| gone to the other Iſſues of the Father. (See Corruption of Blood. ) For if the Son 


Sea. 5. 


4. What Di- 
ſcent ſhall 
take away 
Entry, or not. 


e before the Father having Iſſue, neither the ſecond Son, nor the Iſſue of the fir 
Son ſhall inherit it, but it ſhall eſcheat, 27 4. 11. Co. 3. 41. 4. 14. | 
- 35. If a man be attainted of Treaſon or Felony, his blood is ſo corrupt, that 
Land can neither deſcend rohim from any Anceftor, neither can any bave Land from 
him that ſhall make himſelf Heir. to him immediately, Co. Iib. 1»ft. f. g. par. 1. And 
the Kings Pardon will not help this. | 

26. If a Purchaſor of have iſſue a Son, and die, and the Son enter and die 
without iſſue, and without Heir of the part of the Father; the Heir of the part of 
the Mother of ſuch iſſue ſhall never inherit, but the Heir of the part of the Mother 
of the Father may inheritit, Plow 446. 9 1 

27. If a purchaſor die without iſſue, and there be a Brother of the Grandmother 
of the part of the Father, and another Brother of the Greats Grandmother of the 
part of the Father; the Brother of the Great-Grandmother ſhall not have it, but 
the Brother of the Grandniocher ſhall be Heir, Pl. 449. 

. 28, A Monſter that hath not the ſhape of Mankind, ſhall not be Heir nor in- 
berit any Land: But if he have ſome deformity only, as four or ſix fingers, or crooked 
parts; this will not hindey. e 136 07 0X 

29. A Baſtard alſo ſhall.not be Heir to another; 

30, Nor ſhall an Alien born out of the Kings liegeance, inherit from his Father, 
See Cromp· ar. f.53.6. Co. lib. Inſt. i par. f.7,8, 

The Law doth much regard Diſcents, and every Diſcent ſeems to add ſome 
— — And therefore if one have right to enter into Lands which 
2 enjoyeth, and he doth not enter, but ſuffer him to die ſeiſed of it, and the 
Land to diſcend ; in this caſe bis right of Entry is gone, and he hath no remedy 
but to bring his Action to recover his right. And this holdeth in moſt caſes, and al- 
moſt in all where theſe particulats are in the caſe. ach! 

2 5 A 99 ſeiſed by the Anceſtor of an Eſtate in Fee · ſimple or Fee- tail, and not 

2. A dying ſeiſed of the Poſſeſſion and Frank-tenement alſo, and not a Reverſion 
or a Remainder only, ... 

3. Where he that died ſeiſed, and he that hath right of Entry, do claim by ſeveral 
Titles, and not by the ſame. * 

| | 4, Where 
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6 t bach the right of Entry is of full age iafr4 ge- marie, of 
* — ve of the xy. ſole, and not a Woman covert. | 
Where the Diſſeiſor or Abator muſt have the quiet poſſeſſion of the Land 
five : before the Diſcent, without any Entry or continual Claim made by him 
that Path the title or right of Entry. : 
6. There muſt be a Diſcent, and nota Succeſſion only: As where a Corporation 
diſſeiſe, and there be twenty Succefſions, this will not bar him that hath right of his 
For the illuſtration whereof, ſee the Caſes and Examples following, Lit. I. 1. 
c.6, D. & J. 24. Lu. c. 387, 388. Finch 46. Lit. 397,398, 40,412. t. 3 2 H. 8.33» 
Co. 11. 33. Dyer 219. Lit. 413.448. 2 
1. If one be ſeiſed of Land in Fee, and diſſeiſed by another, and he die, and the 
Land deſcend to his Heir, and he enter; in this caſe the Entry of the D ſſeiſee 2 — 
and he is put to his Writ of Extry ſur diſſeiſen for his remedy: But this Diſlei 
and Diſcent muſt bein time of Peace; for if it be in time of War, contra. Lir.385.47. 


2. If one be diſſeiſed, and the Diſſeiſor give the fame Land to another in tail, and 


the Tenant in tail hath Iſſue and die ſeiſed of that Eſtate, and the Iſſue enter; in 
this caſe the _ of the Diſſeiſee is gone, and he is put to his Action if he will have 
remed * Lit. c. 3 5 . _— Lee 

If 4 Hoffer in fee, or Donee in tail be upon Condition, and he is diſſeiſed, and 
the Diſſeiſor die ſeiſed; the Feoffee or Donee hath loſt his Entry, and is put to his 
Action, Lit.392. f 1 | 2 

3. I a woman Diſſeiſor marry a husband and have iſſue, and after the wife die 
ſeiſed, and after the husband die, and then the Heir enter ; it ſeems the Oiſſeiſor is 
barred of Entry, 9 H. 7. 37 H.6. And if a woman ſole be diſſeiſed, and after take 
a husband, and the Diſſeiſor die ſeiſed during the Coverture, the Entry of the Wife 
is gone, and ſhe is put to her Writ, Lit. 404. $25 

4. If an Infant diſſeiſe another, and alien the Land, and the Alienee die ſeiſed, 
bis Heir within age; the Diſſeiſſee is barred of his Entry. But if the Diſſeifor within 
age enter upon the Heir, (as he may) then may the Diſſciſee enter upon the Infant, 
becanſe the Diſcent is defeated, Lit 407, 408. If one diſſeiſe another, and make a 
Feoffment upon Condition, and the Feoffee die ſeiſed; then the Entry of the Diſ- 
ſeiſee is gone : But if the Diſſeiſor enter for the Condition broken, then he may enter 
upon him, Lit. 40g. W123. 4:2 7 P 15; 

5. If one diſſeiſe a man, and put out his Leſſee for years at once, and die ſeiſed j 
the Diſſeiſee cannot enter, but is put to his Action; but the Leſſee for years may 
enter. But if ie were a Diſſeiſor of a Tenant for life, contra. Lire41t. | 
6. If a Daughter be diſſeiſed, and after there is a dying ſeiſed, and then the Son is 
born; thisDiſcent will bar him of his Entry, Bro. 410. * 

7. If a Diſſeiſor make a Leaſe for years, and after die ſeiſed ; this will bar the 
Diſſeiſee of his Entry, Bro. 453. If an Infant make a Feoſſment, and after his full 
age the Feoffee die ſeiſed; or a Feoffee for life alien, and the Alienee die ſeiſed: or 
a Deviſe be of Land on Condition, and the Heir of the Deviſor enter, and die ſeiſed: 
In theſe caſes the Entry is gone, and they are put to their Action, 21 H. 6. 71. Lit 98. 
9 Hs. 25. If one bargain and ſell his Land, and the Bargainee enter, and after the Bar- 
gainor enter upon him and die ſeiſed j the Entry of the Bargainee is gone, Das: & 
Carlton, A. Pac. B. R. | 1 5 

8. If an Abator or Intrudor, or one that hath but title of Entry, or that may 
have an Action, die ſeiſed q this Diſcent raketh away Entry, Lit. Diſcrutr. P low.47. 
See more of this in Co. upon Lit. 238. rod ri] ore? 

9. The dying ſeiſed of the Inheritance and Freehold together, whereby the Land 
— unto his Heir, taketh away the Entry of every one that may have an Action, 

. cents. 3 2119 g 

+ Yo. The whole time from the Diſſeiſin to the Diſcent caſt, is conſiderable: For if 
the perſon be not priviledged at all times, the Diſcent binds': As if a Woman-covert 
bedifſciſed,and the Husbard'dierh;and ſhe take a new Husband, and then the Diſcent 
in caſt; or a man «ltr mare is diſſeiſed. and he return into England, and then go 
over, and then a Diſcent is caſt ; this Diſcent doth bind, becauſe of the interim, 
9 H.7.24. Dyer 143. 11. 


Sed. & 


Seb. 7. 
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11, If one wrongfully enter upon anothers Poſſeſſion, and put the right Owner 
of the Freehold and Inheritance from it, he doth thereby get the Freehold. and In- 
hericance by Diſſeiſin, and he may hold againſt all men but the diſſeiſed. And if 
ſach Difſeiſor or Abator having quiet poſſeſſion five years aſter Diſſeiſin or Abate. 
ment, die in poſſeſſion, and the Land deſcend to bis Heir; hereby they have gained 
the righe to the poſſeſſion. of the Land againſt him that hath right, until 2 re. 
cover it by 4 fir Real Action: And if it be not ſued for within ſixty years 
after ige Diſſeiſin or Abatement committed, the right Owner doth loſe his right 
far ever. 

I 2. But if the Anceſtor do not die ſeiſed in Fee or Fee-tail, but of a Term of life 

only, this will not take away Entry, Lit. c:3 87. Finches ley, ſiao. And if one be 
ſoiſed of a Reverſion or Remainder only, and die ſo ſeiſed, and it deſcend to his Heir, 
this will not bar him that hath right of his Entry, Lit. c. 388. 
13, If there be Lord and Tenant, and the Tenant be diſſeiſed, and he alien in 
Bee, and the Alienee die without Heir, and the Lord enter as in the Eſcheat ; here 
the Diſſeiſor is not barred of his Entry, but may enter upon the Lord, for here is ag 
Diſcent to the Heir, Fincbes ley, F. 120. 

14. If one be ſeiſed of Land in Fee or in Fee- tail upon Condition, and the Cog. 
dition be broken, and the Feoſſee or Donee die ſeiſed; yet this doth not take away 
the Entry of the Feoffor or Donor, but he may enter upon the Heir. So if the 
Feoffee or Donee on Condition be diſſeiſed, and before or after the Condition 
broken the Diſſeiſee die ſeiſed; yetithe Eotry of the Feoffor or Donor is not gone, 
but he may enter upon him, Lit. 391. 42 H. 0. 11. 

15. 1 Diffeiſor die ſeiſed, and after his Heir endow the Wife of the Diſſeiſor 
of i thitd part, and ſhe enter imo iti; now the Diſſeiſee after the Endowment is nog 
barred of his Entry into this third part, but may enter upon the Wife, La. 393; 
IF a Difleiſor infeoff his Father, and he die ſeiſed, and the Land deſcend upon him, 
the Diſſeiſce may entet upon him notwithflanding this Diſcent, Lit. 39 99. 
16. If any ef the younger Sons enter by Abatement after the Fathers death, aud 
have iflbe and die ſeiſed, ior his iſſue die ſeiſed; this will not bar the oldeſt Son of 
his Enety : So if one — — all the Land deſcended, and die ſeiſed of 
Nut if after the eldeſt Son have entred, or all the Daughters have entred, one of the 
younger Sons, or one of the Daughters diſſeiſe the other and die ſeiſed, cn 
Legs. Fl. 36. | 5 
7: If an Infant have cauſe of Entry, and the Diſcent happen while be is within age, 
this will not bar him of his Entry. So if the tight of Entry happen to a Woman- 
eovert whiles ſhe is ſo, and the dying ſeiſed be before ſhe is ſole, her Entry is not 
loſt. So if the cauſe of Entry and Diſcent happen whiles a man is de now ſve me mri 
yet the Heir of ſuch man ſodiſſeiſed may enter. So if the Diſſeiſee be in Priſon or 
Gut ofthe Realm at the time of the Diſſeiſon and dying ſeiſed, their Entry is p 
ſerved for them. Lit. 402,403, 403. 21'H.6.17. Lis. 437. $4 214.1 
15 AfA Diſſeiſor enter into Religion, whereby his Land comes to his Heir; this 


will ide har the Diſſeiſee of his Entry upon his Heir, Lit 410. 


; » 411 | 
bein Tenant ſor life be, the Remainder to the right Heirs of 7. S, and the 
Tenant Tor ſiſe is diſſeiſed, and a Diſcent is caft, and after 7. f. die, aud after the 
Tenant for life die; in this caſe the Entry of the Heir of 7. J. is not gane, but be 
may entbr, for his Remainder was in cuſtodia legis, Co. 1. 134. 9 
1 F ode inttude upon the King, and aſter the King away the Land, 
and before Entry or Seiſure by the Patentee, the Intrudor dork die ſeiſel ; this will 
not bar the Entry of tlie Patentee, Dyer 266. ä | 
ab Alf:the Alienee in Mortmain die ſeiſed, yet the Lord or his Heir may enter 
upon the Heir of the Alienee, 21 H. 6. 17. 33 A. p. 11. | | 
{: uri The:dying ſeiſed of a Diſlcifot by firength and without title, taketh not the 
Entry of him and his Heirs, which at the time of the Diſcent had good tide: of 
Encry,! unleſs the Diſſeiſor had peaceable poſſeſſion by five years next after the 
Diſſeiſon! See the Wm, Lawyer, fal. 133. Stat. 32 H. 8. chap. 33: See 
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„and hold che Land'all bi ö iſſue and — 

. . this enſe khhe ERery and Aion both of the awful Heir _— 
Claim upon the Baſtarll, deva. £:c:401.409-360, 36 Af. 2: allo. 

fone have iſſue 2 daughter Baſtard, and another daughter Aulier, and both of 
them do enter together and make partition, and the. dic ſeiſed of her part, 
and ber Het enter; the Adaliir ſhall never have afly temedy for that part. 
27 n he that ſucceedeth by right of — ay muns — 2 — 6. Heir, whar. 

For nothing paſſeth pure buredituria, but te; and one —_ 

. — — moto being difinherited. Add this Heir ether The kinds. 
General Heir, or Heir at Common-Law. And this (by bur Law) is the eldeſt Sen; 
nd for wart bf Sons, all che Duughtets: And in fome phate nnd byſome Cuſtom: 
all the Sons ure the Heir, as in Gn Land; 40. in Home places the youngeſt 
don, as in Barrow EnghiÞ-Land. Or Uſe he is Special Her, which is he fir hk Heir 
only by ſome Cenveyance( as we ſay) per forms dm, and not Heer at the Common- 
Law ; as when Lands are given to J. S. and the Heits ſemuſes of his body, und fo by 
any other ſpecial limitation. An Heir is alfo; asa Diſcent is, Lineal and Collateral: 
(See it in Diſcent.) And no man oah be ſaid to be Heir to another,” whites his 
Anceſtor is living; for ſo long he is only Heir apparent, Co. 1. 66. ſuper Lit. 8. 
20. 3 194 0 9 

—— to this, rake theſe things. That every Heir having Fe · fnpte Eand, A — 
able as far as the value thereof with the binding Acts of the Anceſtor ; Anceſtor ; br 
fort tommudans , ſemtive debet & . For the opening whereof, take nor ; and how. 
1. If 4 man bind himſelf and his Heirs by avy Obligation, -Bill, Covenant, Af: Upon an Efpe« 
muicy, or other Eſpecialty, to pay money, df do any other dug, and his Heirs bave . 
any {and in Pea-ſlmple to him from the ſame Anceſtor, and the AQion 
be brought before he ſell away the ſame Land bona fide ; in this aſe the Heir (be 
be or Collateral Heir) will be for ſo much as is ſo deſtended to him, 
and he may be ſued upon that Eſpecialty. And where there be many do make one 
Heir, as Daughrers, or Sous, they may and muſt be all ſaed z and if one alone of | 
them be charged, he ſhall bave remedy againſt the reſt by Audira Lrerela. Or the Audite Querels; 
Creditor may in this caſe forbear to ſae the Heir, and ſue the Executor ; for the Law £le#ion, 
gives him his choice to ſue which he will. | 

But to make an Heir chargeable in this caſe, chere muſt be theſe three things Sed. 10. 
1. The Heirs malt be bound by name in the Eſpecialty, a3, 7 bind we und my Heirg, Exccutrs, 
And yet if a man do bat bind fro pay money, or do ui thing, and do five name 
an Executor, at, 7 M we, wy E xttxtoriy fc: bis Extevtors be bound as be is; 
But ocherwiſe it is of Heirs: And therefore it is, chat H ene by uuy Writing bind 
he charged, e be Dave re and git Deen 2 fee En . 

, thou ave hever {bd mue cent. So if one print an 
Annuity to one and his Heirs, and do not ſay — ur av wy Heirs] 91 17 bind 
me and my Heits to p4y it] er the like, S / 1 by Devd bibd my Heirh only to do 
thing, and do not bind me and my Heirs ; in this caſe it ſeems the Heir ſhll not be 
charped: Yet by a Warranty in Law, the Heit may be charged without being named: 
2. T he ſecond thing needful to make an Heir chargeable to the Deed of his Anceſtor, 
is, that he muſt have Aſſets in Fee-ſimple deſcended te him from the ſame Anceſtor; 
And therefore although he have never ſo much Land come to him by Gift in Tail, 
or of any other Eſtate then Fee · ſimple, br Fee-ſimple Land; if it come by — 
ance of the Father, and not by Diſcent, it will not make the Heir chargeable. 
3: The Land deſcended to the Heir, muſt cottiftve in the bands of the Heir till the 
Action be brought : For if he aſter his Anceſtort death (ell away the Land deſeended 
to him before the Action brought on the Eſpecialty, be ſhall not be charged; for be 
s chafgeable only in reſpect of the Land. And yet if an Heir ſhall fraudulently = 
| 0 
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8. What lands 
and eftates of 
the Heirs ſhall 
be ſubject to 
this Charge, 
ot not. 


9. What Pleas 
the Heir muſt 
how. 


Seck. 11. 


f wor pen} on on Nm of flies 


of purpoſe to avoid the force of a Suit, convey away the Land deſcended j this will 
not help him, but he may be chargeable notwithſtanding. 4. When he is chargeable 
he may not be charged for more then the value of the Land deſcended to him, 
except it be by bis own falſe Plea in the Suit; for ſo he may make himſelf chargeable 
further. See for all theſe things, D. & S. 170. 173. F. N. B. 120. Co. 31 1. 6 47. 
upon Lit. 103. 183. Pier 204. 114. 149 373. 344.111. 239. Plow. 457. Fitz; 
Grant 85. 21 H.. 4. 10 EA.. 10. * | 

2. Thus an Heir may be charged upon the Bond, Bill, or Covenant of his Au- 
ceſtor, or by an Annuity granted, or Warranty made by the Anceſtor, Plow, 457 
Co, upon Lit. 102. 396. | 

3. Ifp be had againſt me for Debt or and I leave Land to 
deſcend to my Heir in Fee-fimple, the one half of theſe Lands will be liable to Exe. 
cution in his hands by the Writ of Elegit, See Elegit. | 

4 AY the Lands chat come to the Heir as Fee-ſimple Land, and Fee-tail Land, 


from bis Anceftor, will be liable to pay the Debts due from the Ancefior to the 


Lord Protector, albeit the Heir be not named, and albeit there be no Specialty, and 
albeit it. come U and not by Diſcent, Pl. 439. 33 H. 8.39. 

5. An Heir ſhall not be charged with an Anouity by a Preſcription only without 
Record or Writing; as that be and his Anceftors time out of mind have paid: For 
this will not charge the Heir, 10. EA. A. 10. Bra Preſer. 11, 

For this, take theſe Caſes. I 

1. Nohe but Lands deſcended in Fee-ſimple ſhall be ſubjeR to the Charge of the 
Anceſtor, and put in execution. And therefore in the Suit againſt the Heir, the 
. is only againſt the Lands deſcended, and not any other Lands, nor Body 
or Goods of the Heir, except it be by his falſe Plea. And upon the Lands he bath in 
pollcihea, Execution is to be made preſently, chat the Plaintiff ſhall recover and 

old the Land till he be ſatisfied the Debt And for the Land in Reverſion, chat be 


' ſhall have Execution of it when it doth happen to be in poſſeition. And where 


Lands deſcend to divers Heirs, as onthe part of the Father, and on the part of the 
Mother,in Gevelkind,or the like, they muſt all of them be equally charged. Dyer 393. 
Kelw.61; Co. upon Lit. 102.376. 

Zeder if land be Game u f Fend high a daring th eo 7.x 
And therefore i granted to F. K. is heirs duri | . or 
Tenanrior life doth grace bis Eſtate to another during his own life, nd be e 
and his Heirs to pay Debt, or do any other thing, and this Land deſcend to the Heir; 


a2 geable, So neither will entailed Land be ſubject to ſuch a Charge, 
5. 10. 98. 
For this, take theſe Caſes. 


1. The Heir that is ſued upon ſuch a Deed of the Anceſtor, muſt take heed to his 
Plea : And his ſafe way is; to confeſs the truth, and ſhew what Land it is that is de- 
fcended to him in Fee-ſimple ; and then he cannot be charged further in his other 
Land or Goods. But if he plead, That nothing came to him by diſcent; and it 

by Nibil dicir, Confeſſion, Non- 
ſuit, or the like, or upon a Nov e 4 pleaded to the Deed of the Anceſtor ; 
in all theſe caſes the Plaintiff after Judgmene given may have Execution againft the 
Body, Goods, or other Lands of the Heir, Pl. 440. Co.5.36. 8:53. Dyer 85.63, 


344 149+ 

2. if a Judgment be given againſt the Heir by Nihil dicit, Confeſſion, or the like, 
and after a Scire facias is ſued to have Execution; the Heir cannot now plead he had 
nothing by Diſcent, Dyer 344. 

3. If a Debt be paid by the Executor, or releaſed to him, and after the 
Heir is ſued for this Debt; the Heir may plead this in Bar of the Action, 
Co. 10.93. 

4; If the Plaintiff be Executor to the Debtee, and hath enough of the Goods 
and Chattels ofthe Anceſtor to pay himſelf ; he may plead this in bar to the Action, 
Fitz. Bar, 188. 

Eſcheu 
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Eſcheat is, where a Tenant of Fee-ſimple Land is dead, and there is no Heir Eſcheat, hat 

capable of the Land, then it ſhall eſcheat to the Lord. And as to this, take theſe 
8. | 

9 When the Heirs be all dead, fo that there is no Heir general or ſpecial: Or 
when the blood of the Anceſtor is corrupt, as where the Anceſtor is attainted for 
Felony or Treaſon, ſo that now no body can be Heir to him; in theſe caſes the 
Lord may enter and take the Land by Eſcheat. Or if a Baſtard die without iſſue of Baſtard. 
his body, and leave Land to deſcend, in which caſe he can have no Heir; the Lord 
ſhall have the Land by Eſcheat. (See Baſtard.) And if the Tenant or Baſtard in 
theſe caſes be diſſeiſed and die, the Lord may enter. But if the Diſſeiſor die, or alien 
the Land to another bona fide before Entry, the Lord may not enter. 

2. In caſes of Treaſon, the Lord Protector is to have the Land by Eſcheat ; but 
in caſes of Felony and other Eſcheats, the Lord of whom the Land is held ſhall 
have it. 

3. Conditions, Uſes, Rights of and Action, regularly cannot eſcheat. 

4. By this Eſcheat the Property of the Land is altered, and given to the Lord of 
the Land, who may enter or have an Eſcheat. For all theſe things, ſee 29 Af]. il. st. 
Co. 8. 42. Lit. 2. 22 A. pt. 49; 6 H. 7. 9. Co. 3. 1. upon Lit. 268. 3 18. 314 13: 
See Forfeiture. 

For anſwer hereunto, take theſe things. | 

1. Pigeons in a Dove-houſe, Fiſhes in a Pond, Conies in a Warren, Deer in a Ning hail 
Park, where the Anceftor had the Inheritance, or but for life in the Pond, Warren. come to the 
Park or Dove-houſe, will not go to the Executor, but to the Heir, or other that Heir from the 
ho Rn reread cn Leakerect of he Land ifnadin — 

2. Rents reſerved on of the Lands d i SY. 
aotthe Breur, + Gall go to the Heirs guecuror or 

3. If the Anceſtor recover Land and Damages in an Action, or a Deed and Executor. 
Damages, and die before Execution z in this caſe the Heir ſhall have Execution for 
the Land or Deed, and the Executor for the Damages. | 

4. Heir-looms do fignifie in ſome Countries all Im nts of Honſhold. as ; 
Tables, Preſſes, Cupboards, Bedfteads, Wainſcotes, and ſuch like, which by the . 
Cuſtom of that Country have — to a Houſe certain diſcents; and * by * 
that Cuſtom are not to be inventoried, nor ſhall go to the Executor but to the Heir 
with the Houſe, Ca upon Lir.185. Goldrb-129. pl.24. x 
_ ſee for a more full anſwer to this queſtion in Teſtament, ef?,25, and Chattels, 


Rrr CHAP: 


Entry. Cuae, 76. 


urn 


C HAP. LXX VI. 


Of an Entry into Lands, or into Religion. 


Nery into Lands is taken two ways. It is moſt properly taken for 
the caking or having of poſſeſſion of Lands or Tenerenes: Bye 
it is alſo uſed for a Writ of Poſſeſton. The firſt is either in deed, 
or an actual Entry; when à man doch by himſelf, er fone other 

by his appointment, actually enter into Lands, which is by ſeating 

his Mot upon it, and dawming the Land. Or it is in Law ; and ſo a 

Cortinual Claim is an Entry, for it amounts to, and is of che fame 

Attorney, force with an Entry indeed. The actual Entry may be made by a nas felf, or by 

| his Attorney by warrant from him that bath right of Entry; for which lee At. 

Right or Title And he that hath a lawful power to enter, is ſaid to have a Right or Tide of Eny : 

of Entry. For ſometimes a man doth it by a Right of Entry» as  Diddcitee put out ; and ſome- 

times by a Title of Entry, es upon a Condition, or the like. Aud by this Entry, if he 
bave Right, he brings the Foſſeſſion and Right cogether : But if be have no Righe, 
he doth gain no Property in the Land by the Entry in any caſe, but in the cake of 
an Occupancie, whereby the Freehold is gained. See ©ctupunt. Term: of Lay. 

N * Lit. 253. 857. - 258. Dye# 317. ; 'F 

— As here an Entry is lawful or not, See in Diſcontinuance, Ferfriturt, Diſeſn, 
lawfol. or oe, Cordirien, and Other Titles. And where it is neteſſary, Coupon Lie. 2:8. | 

Where the If one Copatcener or Joiotenant enter getetally, or center for him ſelf and the tel, 
Entry of one or in his own name and the names of the reſt of che Jointetants or Coparceners, and 
ſha!l give ad- the, ref}. do agree to it, or do not diſagtee to it; this Entty will give advantage to 
dhe dr get. the feſt, and put them all into poſſeſſion of the Land. But if one of them enter 

n "= to his on ule gi as if Tenant in tail die, having two Daughters, ud one 
of them enter and make 4 Fuoffment of all the Land with Warranty, this Entry of 
the one Daughter will do the ether Daughter no good at all, Lu. 160. Dyer 138, 
53. 4 7.9. So if there be Tenant for life, che Remainder in Fer ; the Eatry of 
the Tenant for life ſhall enure him in Remainder. (Idem.) So the Entry of the 
Husband ſhall avail to the Wife to put her in poſſeſſion, Ney 97. 

And ſoiit is if one have iſſue a Son and a Daughter by one woman, and a Son by 
another, and is ſeiſed of Capite-Land, and deviſe all to the youngeſt Son and die, 
and then the youngeſt Son enter into all and die; in this caſe his Entry ſhall aval 
the eldeſt Son for a third part. And the Entry of one Tenant in Common ſhall be 

4 [ Land that ſo to give him. poſſeſſion, that he may bavean 
Action of Treſpaſs. Adjudg. Smals Caſe, M. 14 Pac. Com. B. And in all caſes 
where the Entry is not lawfalf the Entry of one ſhall not benefit or advantage an- 
other, 1 H.6.5. 8 H 6.16- 

Seck. 2. If one have cauſe to enter into any Lands lying in divers Villages within one 
Where an En Copntyy and he enter into a parcel of the Lands or Tenements that are in one Vik 
2 lage, in the name of all the Lands and Tenements to which he hath right to enter 
poſſeſſion of within all the Villages of the ſame County; by this Entry he ſhall get the poſſeſſion 
the whole, of all the ſame Lands, unleſs it be in ſome ſpecial caſes hereafter ſer down; and 
er not. much more, if all the Land lie in one Village. If therefore one diſſeiſe me of cu 

Acres of Land; (thou ie be at ſeveral times) and I enter into one of them in the 
name of both; this is good for both. Lit. ſe. 417. Dyer 337. 227. Co. ſuper Li. 
252 9 H.7.25. : 

The Entry muſt be made as the Action muſt be brought: And therefore if the 
Land lie in ſeveral Counties, as there muſt be ſeveral Actions, fo there muſt be ſe- 
veral Entries, 9 H. 7. 25. Co. on Lit. 15. if 


Emy, What. 


The kinds. 


S 


| Exchange. 


— — 


— 


(Cap. 76. 


If one make a Feoffment of ſeveral parcels of Land in one County on Condition, 
and the Condition is broken; in this caſe an Entry into parcel in the name of all the 
reſt, is good for all. But if the Feoffment were made of ſeveral Lands at ſeveral times 
with ſeveral Conditions z there ſuch —— is not good for any more but what he 

1. O H.. 25. Co. upon Lit. 252. 

_ 1 — of 5 B. C. and a ſtranger enter into the Land in the 
occupation of A. generally, and without any ſpecial Declaration in the name of all 
the Lands in the occupation of B. and C. this Entry doth not gain the poſleftion of 
the Lands in the occupation of B. and C., Bur by a ſpecial Declaration'it may be 
good for all, by Juſt, Hutton, 2.2 Pac. at Sarum- Aſſiſes. Co. upon Lit, af „ And 
yer if one diſſeiſe me of two Acres of Land, and he let the ſame to Ver 
perſons for lite ; in this caſe if I will enter, I muſt enter upon ſome of Land*in 
every one of their occupations, and no ſpecial Entry will ſerve here. But if the 
ins 4 were made to three perſons for years ; in this caſe a ſpecial Entry upon one 
of them in the name of all the reſt, will gain the poſſeſſion of the whole, Co. ſuper 
Lit. 252. 1 1 8 | 

If one diſſeiſe me of Land lying in three Villages in one County, and he levy a 
Fine of the Land in one Village, and after I enter into the Land of one of the other 
Villages in the name of all the reſt ; this is no good Entry for to reduce the Poſ- 
ſeſſion of the Land of which the Fine was levied, but there muſt be a particular Entry 
upon that Land, becauſe the Conuſee is in by Title, Dyer 337. 

If two men ſeverally do diſſeiſe me of two Acres, and I enter into one of theſe 
Acres in the name of both; this is good only for that whereupon I put my foot, 
and not for the other. But if theſe two Acres come aſter into one hand, then the 
Entry upon one in the name of both, will reduce the Poſſeſſion of both, 9 H. 7; 25. 
8 Lit, 25 2. Ard therefore if in the firſt caſe I enter, and make a Leaſe of 
the two Acres ; this Leaſe will be good only for the Acre I do enter upon, and not 
for the other, ( uria 24.8 fac. 122. 85 | 

If my Father die ſeiſed of Land in B, he had in his own right, and of other Land 
he had jointly with my Mother, my Mother being alive, I enter into that he had in 
his own right in the name of both Lands; this Entry will not give me a poſſeſſion 
into the other Land to which J have neither Right nor Title, 39 Af pl. 16. And 
in all caſes where-ever a man doth intend by his Entry into part to gain the Polſeſ- 
ſion, he muſt be ſure to make his Entry ſpecially, (thatis) in tlxat part in the name of 
the whole, (v. upon Lit 252. 

He that hach right to enter into Land, muſt enter within twenty years of his right 
firſt accrued, if there be no let by Infancie; Coverture, Impriſonment, Non-fſane- 
memory, or his being beyond Sea. If fo, then within twenty years of that Impedi. 
ment removed. And after this time he cannot enter, his Entry is gone, 21 Pac. 
6h. 16. | 


of Entry in Religion: 


Eg in Religion is, where a man doth enter into a profeſſion of any Religious 
Popiſh Order of Friars, Monks, or the like. This Religious life, in judgment of 
our Law, is Spiritual or Civil death; and he that doth intend*ſo to do, may then 
make his Will and appoint an Executor. And yet if at any time after he ſhall leave 
this Profeſſion again, then he ſhall have all his Lands and Goods is ſtatu quo prins ; 
and this is called a Dearraignment, Sr. 31 H. 8. 6. 


When a man 
muſt enter 


Entry in Re- 
ligion, what. 


Dearraigument, 
what. 


—m—_—. 


«th 


Error | Ona. 7. | 


Error, what. 


The kinds. 


Sec. 1. 


What ſhall be 
ſaid to be Er» 
ror, or not. 


In Suits. 
In Fines 


aud Reco- 


vetics. 
Seck. 1. 


How it ſhall 
be reformed, 


Amendment, 


what, 


What Errors 
are fatal, or 
notzand where 
Amendments 


CHAP. LXXVII. 
Of Error. 


His word is taken two ways. 1. Either for ſome fault committed in 
ſome Suit. or for a #/rit of Error; which is a Writ given to the party 
grieved, for the relief of the party grie ved by this Error. In the fir 
ſenſe Error is ſometimes in matter of fact, as when one of the parties 
were dead at the time when Judgment was given: And this point, 

if it come to iſſue, is to be tryed by Jury; and ſo of the like Errors. 
Or it is where there is any diſcontinuance or undue proceeding in the Suit, which 
appeareth by the Record it ſelf. And ſometimes in matter of Law, which is when it 
appeareth by the Record as the Caſe is there, that Judgment was not given according 
to Law. And theſe two laſt ſorts of Errors appearing upon the Records themſelyes 
are to be tryed and determined by the Judges themſelves of the ſame, or of ſome 
other Court. 

Alſo the Error is ſometimes in the proceſs and proceeding of the Suit befare 
Judgment; and then it will overthrow and nullifie the whole Record. And ſome- 
times it is in the very Judgment it ſelf; and then alſo it marrs all the Record. And 
ſometimes it is in the Execution after Judgment only ; and then che Execution only 
ſhall be avoided, and the Proceedings before the Judgment, and the Judgment are 
good. and a new Execution May be made out. And where these are two Judgments, 
as in dome caſes there are, there the laſt may be avoided, and the firſt may ſtand good. 
And in caſe where Execution is avoided, Reſtitution muſt be made of all that the 
Sheriff hath levied by vertue of any ſuch Refticution, F. N. B. 120. Ce. upon Lie. 
259. 288. Finches ley 468. 12 A4 f. 11. Stat. 9 R. 3. c. 3. 29 Flix. 2. 27 Eliz. 
3 Tac. 8. Cromp. ur. 13.13. 29 30 53. Errors may be alſo in Fines and Commos« 
Reegveries, Ft. 23 Eliz. c:3. 27 Flix. 9. 

For this, what ſhall be Error in any Suit, or not, See Hob. Rep. 7, 8. Brownl, Rego 
1 par. 3. 65. 69. 128. 201. and in very many other Books. And what ſhall be fad 
Error in Fines and Common-Recoveries, See Brownl: Rep 1 par. 3. 65. 66. 128.30. 
25. 36. Co. 3. 1.2, 15. 4 93. 11» 38, 5, 39. 44. 111. 9. 16. 11. 40. 8. 58. March 
Rep f. 7. 15. 20. 24 25. 56. 88. 121. 140. and divers other places. 

Some Errors (as before is ſhewed ) may be reformed in the ſame Court where 
the Suit is depending: Some muſt be reformed in other Courts. I he Errors in the 
Court of Common-Pleas are to be reformed in the Vpper-Bench : The Errors in 
the Upper. Bench are to be reformed in the Exchequer-Chamber : The Errors in the 
E xchequer-Chamber, or in any other Court, may be examined and reformed in the 
Parliament. I he Errors in the Couits of Corporate-Towns, ( ities, County-Courts, 


and Hundred-Courts, may be reformed in the Vpper- Bench or Common Plea : 


And an Ecror in Proceſs in a Suit, may be reformed in the ſame Term in the Court 
where the Suit is depending, Stet. 27 Eliz. 8. Dyer 250. F. N. B. 21. Plus. 393. 
14 HJ. 1. 7 H. o, 28. 23 Eliz. 3. 31 Elix i. 31 £43.12. 28 Ed ;. 10. 1 H. 4. 15. 
Co. 3.70. 111.34. 4.53. and other Books. 

Amendment is, where there is ſome Error eſcaped in the Proceſs and Proceedings 
of a Suit. There in ſome caſes the Judges may amend it, and prevent the bringing 
of the Writ of Error, For this ſee Stat. 14 Ed. 3. 6. 9 H. 5,4. 4 H. 6. 3. 
8 H. 6. 12. 15. 

There are ſome Errors in the Proceedings of Suits, that the Judges of the Courts 
where the Suits are ought to take notice of, and to ſtop the Proceedings of the Suit 
for them. And therefore the Rule is, That of all apparent faults proceeding from 


may be chere- Une Action, as in falſe Latine, default of Form in the Writ, Inſufficiencie in an Office 
or Indictment, miſawarding of Proceſs, (as if an Exigent go forth where none 
lieth ) Impoſſibility in the Plea, as in Account ſupper? 


of, or nor. 


In Suits. 


ng him to be his Receiver 
for 


(CHAP: 77. Error. a "A 


the Defendant pleads fully accounted ſuch a day, which is the 
— 7 years, In theſe caſes the Court e officio) is to take notice 
of it to abate the Weit, award S»perſedras upon ſuch Offices, Indic ments, or Proceſs 
to ſlay Judgment, if the Defendancs Plea be found againſt him, 8c. and this without 
exception taken, or motion made by the party. And therefore although be chat 
caſtech an Eſſoin cannot plead in Abatement of the Writ by way of Plea, yet if it be 
a matter apparent to che Court, avy ſtranger as Amicus Carie may do it, and the 
Court is bound to abate it, though the Tenant or Defendant make default. And on 
the other fide, the Judg is to ſee that either party in a Suit is to be hurt, by any Error 
of a Clerk of the Court and by his miſtake; as where a good Original Writ is ill 
entred in the Roll, as where the Writ is againſt 4. and B. and the whole Proceſs 
apainſt B. and C. Or a Scire facias out of a Fine and part of the Land omitted: 
Or where the Clerk writeth a ſyllable or a letter too little, or too wuch. Or where 
any Error is aſſigned by razing , enterhning , adding, ſubſtracting, or diminiſhing 
of words, detrers, titles, or parcel of letters in any Record, Proceſs or Warrant of 
Attorney, Original Wit, or Judicial Pannel or Return, though it appear ſuſpitious 
to the Judges. For, for ſuch things as theſe no Judgment or Record iat be reverſed 
or adrulied for Error aſſigned therein; but the Judges of the fame ( before oe 
after Judgment, may and muſt amend it. ES 

But in caſe of Appeals and Inditments for Treaſon and Felony, ani Outlawries 
thereupon, and after Demurrer joined and entred; the ſame Cours wherein the 
Suit is depending may amend all imperfections and want of form, other then thoſe 
which the party demurring ſhall particularly ſet down in his Demurrer. And after 
Verdi given in any cauſe on the one fide or the other, no prejudice ſhall be to either 
party becauſe of any variance in form only between the parts of the Record, or for 
lack of Averment of any life, ſo the party be alive, and it be proved upon exami- 
nation: Or by reafon any Writ of Fenire facias, Habeas corpora, or Dsſtringas is 
awarded to a wrong Officer : Or by reaſon the Vue is miſawarded ; or by reaſon 
chat any of the Jury are miſnamed; or in any Retorn, ſo as upon examination it appear 
to be the ſame — 5 or by reaſon of lack of Entry of the Retorn, ot Mi retorn, 
fo as upon examination it appear it was duly done: Or by reaſon that the Plaintiff 
in an Ejeftione firme, or any perſonal Suit, being an Infant, did appear by Attorney 
therein, For all theſe things muſt be amended by the Judges of the ſame Court, 
But for all theſe things, See more Star. 21 Jac. 13. 4 H.6.3. 14 Ed 3. 6. 9 H. 5.4. 
4 H. 6. 3. 8 H. 6-12.15. 32 H. 8. 10. 18 Eliz. 13. 11 H.4.3. 2& 3 & 6. 32. 
Ce 11.6%. 4.62. 8.133. 5.37.45. 27 [lic. 11. 5. 23 Elix 3. Dyer 367.18 Ed 4-3. 
4 H.. U C. 5 Ed 4.7. 7 H. 6. 5. and divers other places. 

Moſt Miſtakes and Errors in Fines and Common. Recoveries, are not fatal, but 
amendable: Fot there the Rule is, (onſenſus tollit Errorem ; Conſent takes away 
Error. But ſee for this, Brewnl. Rep. F. 30, 35. 36 80. 57. 130.144.151.149. 136. 
200-233. 2 har. 102-103. 370. 273. (0.5-44.38. 2. 37. 77. 1. 76. 8. 58.11.69. 
77. 23 Eks z. 27 Eli. 9. | 

Where this Writ hech and may be had, and how, See Co, 1. 34, 42. 3: 1. 4. 89. 
5. 22. and divers other places. 

The manner of Proceeding herein, is : Firſt, the Record is removed out of the 


Sell. 3. 


In Fines and 
Common- 
Recoveries. 


Sed. 2. 


Where and 
how the Writ 
of Error will 


Courrwhereinthe Suit is, into that Court where the Error is to be redreſſed: And lie, or nor. 


there in ſome caſes Baikjsto be put in by the Proſecutor in the Writ of Error; and 
then he is to aflign his Errors, and the Court is to allow of them as fit to be queſti- 


Writ of Error, 
and Proceed - 
ing in it. 


oned: And then the plaintiff in the firſt Suit for whom the Judgment was given, Aitignment of 


u to be warned by a Scire facias to come in, and to defend it and maintain his Judg- Errors. 
eller 


ment. And to this he may plead, That there is no Error; or what he will 


3 jc-9. 27 Eliz. 8, F. N. B. iꝛc. Plaw. 393. Dyer 250. But the Act of March 11. 
1649. v at an end. ä 


Diminution is where a Record is certified, but not all certified, but there is ſome Diminution, 
Diminution in part of it, then the party concerned may have a Writ directed to the Wh" 


Court ta ſend the whole Record, F. N. B. 25. 
Falſe 


— — ——' - * 


— — 


494 


Exchange. CHae.ng. 


Falſe Judgment 
What. 


1. Exchange or Q 


Eſchange, what. 


2» The effect 


and fruit of it. 


Congi:t; Nn. 


Warran'y, 


Aſſignee. 


' Falſe Fudgment, is a Writ lying where an erroneous Judgment is given in any 


inferior Court that is not a Court of Record, as County, Hundred-Court, oe 
Court-Baron, then the party grieved by the Judgment may have this Writ, and re- 
move all the Proceſs of the Suit into the Common Pleas, and there it ſhall he exa- 
mined : And if it be found, the Judgment ſhall be reverſed, and the Suitors or Judges 
of the Court ſhall be amerced. And the Errors in this Court are and may beinthe 
kinds thereof, as the Errors of other Courts, Marl.c.20. F.N.B.18. Co. on Lung. 


— 
— 


— 


C HAP. LXXVIII. 
Of an Exchange, 


N Exchange is the mutual grant of equal Intereſts the one in ex- 

change for the other. Or it is, where a man is ſeiſed or poſſeſſed 
of Land in Fee-ſimple, Fee. tail, for life or years, or is poſſeſſed of 
ba Goods, and another is ſeiſed or poſſeſſed of other Lands, or poſ- 
ſeſſed of other Goods in the like manner, and they do exc 
their Lands or Goods the one for the other. And in this there is a 
double Grant; for each of them doth grant that which is his, to the other, Term: 
of the Law, tit. Exchange. Finches ley 27. 

This manner of © onveyance (which heretofore was very frequent) is ſometing 
made by word without any writing; and ſometimes it is made by Deed or in writing: 
And which way ſoever it be made, it muſt be made by this word L Exchange ] which 
is a word ſo appropriated to this thing, as the word L Frankmarriage] is 80 2 gift in 
Frankmarriage ; neither of which can be made or deſcribed by any circumlocution, 
Brownlows Rep.1 par. 40. Co. ſuper Lit. 50. Perk. ſet. 253. | 

The fruit and effect of an Exchange is, that it doth give the intereſt, and after the 
property of the things exchanged to either party, according to the Agreement, And 
if the Exchange be of Lands or Tenements of any Eftate of Inheritance or Freehold, 
whether it be by word or deed, it hath a Condition and a Warranty in Lay incident 
and annexed to it as a thing made by the word Exchange, and tacite implied in 
grant of Exchange : A Condition to give a Re-entry upon all the Land given in 
exchange, if he be put out of all or part of the Land taken in exchange, and a Wars 
ran:y to enable him to vouch and to recover over in value ſo much of his ownLand 
again given in exchange, as ſhall be recovered from him of the Land taken in ei. 
change, if he be ſued for it, Co. 4. 121. 15 E.4.3. 9 E.. 21. Bro..Eſthange in tun. 
Fitz. Eſchange in toto. 

So that upon every Exchange, either party, if he be put ont of or loſe by Action 
the Land he taketh in Exchange, hath a double remedy againſt the other. And 
yet this remedy doth go only in the Privity, and ſhall not go to an Aſſignee : As if 
A, exchange Land with B. and B. be put out of all or part of the Land upon a Title 


paramount by a Recovery it a real Action or otherwiſe; in this caſe B. may either 


Reuter 


enter upon his own Land again which he gave in Exchange, or elſe if it be in an Action 
brought, he may vouch A. upon the Warranty in Law, and ſhall recover as much in 
value againſt him of the Land he gave, as he hath loſt of the Land he took in Er- 
change. But if B. alien his Land taken in Exchange to C. and C. be put out ef il 
or part of the Land upon a Title paramount; C. in this caſe can neither enter u 
the Land given to A. in Exchange upon the Condition in Law, nor vouch A. to Wat- 
ranty and recover over in value upon the Warranty in Law: And yet A. in thiscaſe 
ſhall have the like remedy againſt C. the Alienee upon the Condition and Warranty 
both, as he had againſt B. But if A. himſelf implead C. for the Land he gave to B. 
in Exchange, may make uſe of this Warranty in Law by way of Rebutter againſt 4 
And inall theſe caſes, where one of the parties is put our of all or part of the Land, 
or out of part of the Eſtate by Entry, and the other party enter upon the = 


Cusr. 38. Exchange, 4-95 


Land upon the Condition in Law, he may efter upon the whole Land, and avoid 
the wile Exchange. Bur if hie be itapleaded for a part only, or for the whole, and 
a part only be recovered from bim ; in this caſe he ſhall recover ſo much in yalue of 
che other Land only as he hath loft, and no more. As if an Exchange be of three 
Atres for three Acres, and after one of the parties is put out of one of the Acres 
by rhe Entry of a ſtranger z in this cafe he may enter upon the whole three Acres 
he had piven in Exchange, and ſo avoid the whole Exchange if be will, And if A. 
and B. be Joiatenants for life, and the Fee-fimple co the Heirs of A. and A. ex- 
change this Land with C in Fee, and then die, and F. eater and avoid the Exchange 
for his fife (at be may) in this cafe C. may avoid the whole Exchange, and enter 
upon his own three Actes again. So if he in Reverſion diſſeiſe his Tenant for life, 
ard then exchange the Land, and after the Tenant for lite enter; in this caſe the 
other party may defear the whole Exchange. But in this caſe of an Exchange of three 
Acres fot three Acres, if one of the Acres were pained by Diſſeiſin, and the Diſſeiſee 
bring an Acton and doth recover. it againſt the Diſſeiſor; in this caſe if he vouch 
over the othet party co the Exchange, he ſhall recover ſo much in value only of the 
three Acres he gave in Exchanpe, as the Acre be hath loſt, and no more. 

To the perfection of an Exc and to make things to paſs by this kind of Con- 3. How an Ex. 
veyante, theſe chings are requiſice, 1. That the perſons or parties thereunto be able cs. muſt 
to give and take, and aot diſabled by any ſpecial impediment. And for this it muſt be op —— nd 
known, that ſuch perſons as may be Grantors and Grantees, may make Exchanges; ſaid a good 
-7 ſuch perſons as are diſabled to gra ut, are diſabled to make Exchanges, See Grant Exchange, 

ah 4. , or nor. ; 

An Exchange made between the King and a Subject is good, albeit the King hold beÞ _— 
his Land in one capacity, and the Subject in another, Ca ſuper Lit. 51. | — N 

An Exchange made between an Iuſant and another is not void, but voidable only; and their 
for the Iufant at his ſull age may affirm or avoid it at his election, Iden. eſtates. 

An Exchange made between a Tehant in tail and another, is not void, but void- — 
ible; for it is good againſt himfelf during his life, and bis Iſſue at his ſull age may 
affirm or avoid it at his election, v. E/cbange g. Ferk ſect 259. 

- An Exchange made between a man de un ſane memorie and another, is not void, De von ſane 
but voidable ; for it is good againſt him, but his Heir may avoid or affirm it at his 
eletion, Bro. E/thanye 9. | | 

A man ther doth hold Land in Fee · ſimple, Fee-tail, or for life in the right of his ##5nd in 
wife, may exchange this Land, and the Exchange will be good as long as he and his right of bis 
wife doth live.'! And he with his wiſe may exchange it for longer time, and the El- 
change is good againſt bim; but his wife after his death may efficm or avoid it if ſhe 
will, Je. idem. Perk, ſed. 259. | 
+ One Parſon ot Vicar thay exchange his Church or Benefice with anoyber, and this Parjon. 
Exchange is good, Perk. /e#, 288. 

| The Diſſeiſor and Diſſeiſee may joyn together and exchange the land whereof the 
difſeiffn was made with a ftra for other land: but if ir be made out of the land 
and beſorethe entty of the diſſeiſee it ſhall not bind the diſſeiſee, for he may avoid it. 

And a diſſeiſor cannot exchange che land he hath gotten by diſſeiſia with the diſſeiſee 

for other land, for this exchange is void, unleſs it be by indenture, or fine, that it may 

work dy way of eſtoppel, Pork. Seck. 280. 273. | | 
* "The Leffor and Leſſee may joyn together and exchange the Land leaſed for other Surrender. 
Lind, and this is for it ſhall be ſaid to be the ſurrender of the Leſſee co the 

Leſſor, and the Exchange of the Leſſor; and therefore the Leſſee (as it ſeems) ſhall 

have nothing to do with the Land taken in exchange. Sed quare of that. Perk./ef. 279. 
Jointenatmm: lot life the Fee to one of them may exchange their land with a ſtranger 7*intenants. 
for other land to bold in the fame natute, and the E xchange is good. Bt Jointenants, cu in 
Tenants in | common. 

8 4 comtion, and Copatceners cannot exchange the lands they do ſo hold 
with another, before they have made partition, Perk, /e#.277.:81. 

174 ard F. be Joimenanis for life, the Fee ro A. and A. exchange the whole land 
with another for other land; this is only tor bis moity, as ſome have faid : 

But it ſeems notwithſtanding ir is good for the hole, until it be aveided by the other 
Jointenant, Perkſe. 277. The 


Tenant in tail. 


Exchange. | Cray 


2. lu reſret The ſecond thing required in a good Exchange is, that the things 
of the mattet ſuch as whereof an Exchange may be made. And for this it muſt be known, that an 
—_— ne Exchange may be made of things of the ſame nature, as of a temporal thing for , 
— — temporal thing, a ſpiritual thing for a ſpiritual thing; as a houſe E. a bouſe, land 
thing ex-. for land, a Manor fora Manor, a Church for a Church, Rent for Rent, 
changed. And for Common, a Horſe for a Horſe, one Piece of Plate for another, or the like : 
* 11083 Or it may be made of things of a divers nature; as ofa temporal thing for a ſpiuitaal 
= — as of a Houſe for Land or Rent; a Chambet in a houſe for Common, or for a Re. 
may be made, verſion, Seigniory, or Advowſon; of Land or Rent for a Right of Land, or Release 
of Right; of an Advowſon for Land; ofa Rent for a Way; of a Horſe for a Piece 


of Plate ; of a Gown for a Horſe, or the like. And Exchanges made of the things 
albeit the things exchanged do lie in divers Counties, are good. Alſo a Seigniory by 
Homage and Fealty, or the like, wh ch is not valuable, may be exchanged for 
Rent, or any other ſuch like thing, So may a Seigniory by Divine ſervice. But a 
Seigniory in Frankalmoigne cannot be exchanged with any but the Tenant of the 
Land that doth hold by the Tenure, And Houſes, Manors, Lands, Rents, Com. 
mons, Seigniories, Reverſions, and the like, may be exch in Fee. fimple, Fer- 
rail, for life or years. So that an Exchange may be of an Inheritance for an Inheri. 
tance, of a Frank- tenement for a Frank-tenement, and of Chattels real for Chat- 
tels real. Perk, ſect. 263. 261. 262. 266. 258. Lit, ſect. 62. Co. ſmper Lit, 51,51, 
Pert ſect. 259. 260. 25 . | | | 
If one grant White-acre in Exchange for Black- acte lying within the fame, or in 
two Counties, this is a good Exchange. So if I grant a Rent-charge iſſuing out of 
my land in Exchange to 7. 5G. for an Acre of his land, &c. this is a good E g 
do if I have a Rent iſſuing out of the land of 7. S. and I grant this to 7. K. in Ex- 
change for Land or other Rent; this Exchange is good, when the Tenant hath at- 
torned to the Grant of the Rent. So if one have a Rent out of my Land in Fee, and 
I have the Land in Fee, and I grant the Land in Exchange for the Rent; it ſeems 
this is a Food Exchange. But if one grant me a Manor or Land, and I'in E 
for the ſame Manor or Land grant unto him a Rent de novo iſſuing out of the ſame 
Land or Manor, this cannot take effect as an Exchange. So if one releaſe bu Efto. 
vers that he hath in ſuch a Wood, and deliver the Releaſe in Exchange for Land 
given to him in Exchange for the ſame Releaſe ; this is a good Exchange. Perk, 
ſect. 244. Idem 263, 3 Z. 4. 10. 9 E.. 21. 9 E. 4. 21. Perk, ſect. 262. 266, Fur. 
E/change 16. 

If chore be a Diſſeiſor and Diſſeiſee, and the Diſſeiſee releaſe his right to the 
Diſſeiſor in Exchange for o ther Land, this is a good Exchange. So jf the Diſleiſor 
of an Acre of land enſeoff a ſtranger of the ſame Acre of land, and the Feoffee gie 
to the Diſſeiſee an Acre of land in Fee in Exchange for a Releaſe of all his right in 
the Acre of land of which he was diſſeiſed; this is a good Exchange. Perł ſect. 251. 
1dem 282. But if the Diſſeiſee grant his right to a ſtranger that hath nothing in the 
Jand, in Exchange for an Acre of land ; this Exchange is not good, neither ſhall the 
ſtranger take any thing by this Grant, dem /ef7.271. If there be Lord and Tenant 
by Fealty, and Twelve pence Rent, and the Lord exc the Seigniory with che 
Tenant for the Tenancie, or # converſo, by Deed indented ; this is held by ſome to 
be a good Exchange, Per ſect. 260. If I have a Rent iſſuing out of the land of f.S, 
and I grant or releaſe the ſame land to 7. J. in Exchange for other land; this is a 
good Exchange. So if I releaſe the ſame Rent unto him in Exchange for a Way ovet 
bis ground; this is a good Exchange, Perk. /ef. 267. If I be ſeiſed of lands to 
which F. S. hath a right of Action, and I give to him other land for a releaſe of bis 
right; chis is a good Exchange. And the ſame Law is of an Exchange of Land, and 
an Advowſon by Deed indented, for a Releaſe of right in — — to an 


Ufurper, when his Incumbent hath been in poſſeſſion of the Church ſix moneths, 
Idem 268, 269. If two Parſons of a Church make an Exchange of their Benefices 
by words of Exchange, and each of them reſign his Benefice into the hands of the 
Biſhop to the ſame intent, and the Patrons preſent accordingly, and the Preſentations 
are per viam permutations; this is à good Exchange, Perk. ſect. 257. 


It 


ki. 4 — „ — LES 


Ca S. Exchange. 


If three Atres of Land with an Advowſon given in Eachagge by 7. K. 
to F. S. for u Chamber to be aſſigned by the ſaid f. ——— T. K. nd 
he aſſign two Chambers, and T. X. chuſe and enter upon one, 451 . * 
the Land; this Exchange is good. notwithſtanding the i 
his Manor of 4. — = in 5 . or fer Ribs 
— — 7 yr ers and K, enter vpon the Manor of 4; 
— bf. 264, 205. 

which, — by he way, may be obſerved. 

1. 8 —— ee eee p 
ſor a man may grant — #evo out of bis Land in Exc for a Manor 

yer 1 grant to anocer te Maar of 4: — — 1, B. which he is co hay 


death by deſcent, it ſees this Exchange is void, Co. ſuper Lirtlyo. 
Ferk, ſell. 265. 


2 There need needs no Trinſmurationof Poſleition, for aReſeaſe of Rent, Eſtovers, 

— — be of ſo they Lands 

e not to one nature, ſo as concern | 
ede —— be exchanged fot Rent, Common, or any other In- 


e A Tenet concen Lands or Tevements, 2 
as Tithes: ; 


A Tenure Divine Service for Land, — 


The third thing — in __ 
and order, that Law doth require, wherein 


L. That if all or part of the thiogs 
ral Counties; or if all or part of the thi 
in grant and not in Livery, albeit it be in 
change muſt be made ————— 
„and of Lands in the ſame 
ritance or free hold, yet — rye 
may it be when the 
is made onely for a term of | 
J. S. and T. X. of Lands — 5 f 
may be by word of mouth: Wai all or part of the Lands Coun- 
ty, and all ot part of the Lands of T. K. eve F-60 inge 
muſt be made by Deed indented. If an Exchange be made of Rent for 
Land out of which the Rear is iſſuing, and the Land given in Exchange fox ide 


he in one County; this Exchange cannot be good without Deed: So if an Exchange 
de made of the Reverſion of an Acre of — ge Ren i 

of another Acre of Land, and both Acres are in one this Exchange 

de made by Ded indented, or it will not be good. So if: n — Bade Cc 


an Acre of Land, — —— — of, ad, 
Common ſot the Beaſts, and all is ia one and the ame this 


be by Deed indented, or ir will not be good. But if I be de of 4 Manor tawhigh, 
I have Common Appendanc or Appurtenaot, and T. X. is ſeiſed of another, Manor. 


pwhich be deck a Villain R and boch the Manors are in qae-County,. 
Exchange may be made of theſe Mahors by word of mouth without writing, ite 
Common and Villain will paſs as incidents well 1 
whereunto Land doth and T. X. bath Rent iſſuigt oo of un 
ger, and al the Land is in one C and dhe Office is coche uſed and. ö 
the ſame Coanty ; if theſe things be it muſt he hy Deed i _—_ 
Lin . 62 cu bo Wer 247 ** 
522 Ned 3310 
Ae Ted 


ſett, 244. Co. ſaper Littl. u, 


22.29 
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ſore if 4; 
and 
bn 


no Lover 
this ſhall not yof Exchange: And yetit — 2 
de —— like cile& may —— - 09 
ele Lib. 3% 1. — — —— —_—— Fita. rr 
2 Reverſion, Seigniory, ot he granted by either party, 
the Tenant do Attorn to the Grant, — — —— is — in 
2 And yet in the caſe of the Grant of Land, in Poſſeſſion, in 
Livery of Sei- Livery of deer pro him er eee For Eben party to the E 
— k ven to him in y the ſame' mean and manner 
F { For i Loi fortiſeaf one Acre, give another Acre to his Leſſor, in Tail, in 
— Releaſe from him of that Acre, To have and to hold in Tal in like 
— thisisa good! , Perk. ſect. 2 39. 263. 289. 276. 
nge may be made to tale effect in future, ag well as in preſents, for if an 
made between me and T. X. That after the Feaſt of Eaſter T. K. ſhall 
1 Sale rue 


required „is Equality of Eftat vis. That 
—— — 27 — 


ſo that if obe have 
ie other have fo likewiſe, and fo 

other ſhall have his Land in Fee+ſimple, for the Land which 
Fee. tail; or that the one ſhall have in the one Land Fe wuil, 
the oder Land br e life; or that the one hall have in the 
a i gel, and eter in the other Land Fee-tail ſpecial z of that 
in the one Land for life, and the other in the other Land but for 

void, and cannot take effect as Exchanges, Fit. E 

Ce ſuper Las. 30. 51. Pe ſoft.276. And therefore if 

et dn, Footer ices in Tail, in Exc for other Lands given to 
Exeog in Tall alfo ; this Exchange is v ” for bychis Relevſe mode 
fe Services are for ever, Pork. fel. 293. "Soif Tenant fas bis amn 
T —— den enane for lite of another: this is not A gaod Exchange. 
Rt 2 9 il Leſſee for rwenty ye;rs of bis Land By- 
&vh6rher for dither Land for ſorty years, that this ſhould nat be 1 good 
hls e :Finchet Lex'2p:) But if eſſee for liſe be of an Acre of 
Sc, Acre of Land to his Leſſer in Fre- tail is «pb 
Hehe 'p eee te ix ee To 


Merger bin this is a Perk; ſict. — 


u Tall aſter 


II. Bxehonge'i — „Au yerif an eftate ſor life be 
efreſſed td chene Exchange, and op cftate is expreſſed to dba 
; 1 tha hv Ech ha —— . and yet where no eſſate is e- 


—— 


dee be 22. 
— — 
1 


Wife. 
Tenant in Tail, 


v 8. Exchange. 


— — 


ite. Cd, Littl.4#;: Perk, ſet-189, -Littl. ſeft.65. Perk, ſect. 280, 281: 
——— —— chat both Eſtates be in on, fot one may grant an Acre 
in poſſeſſion in exchange for an Acre in Reverlion, and this Exchange is good, Iden. 
Neuber is it neteſſary that there be an equality in the value or quantity of the Lands 
6 - for if the Land of one of the parties be worth one hundred pound, 
the Land of the other but , or the Land of one of the parties be o 
dred Acres, and the Land of the other but ten Aces, if the eſtates given be equal, 
the Exchange is good, Iden. Neither is equality in the quality or manner of the 
eſtates requiſite, Id. For if two Joynte be in Fee of an Acre of Land, and 
they grant that Acre to another in exc for other Lands, To have and to hold a 
Moyety to one of them and his Heirs, and a Moyety to the ether and his Heirs, 
wich is 48 eftate in Common; or two men give Lands in exchange to A. and his 
Heirs, for Lands from A. to them two and their Heirs, albeit the one party hath a 
joynt eſtate, and the other a Sole eſtate, yet the Exchange is good. The like Law is 
if the Land of one of the parties be of a defeaſible Title, and the Land of the other 
of an undefeaſible Title, this Exchange is good till it be avoided. 


The fifth and laſt thing required in a good Exchange is, That there be an execu- 3. In reſpedt 
tion — of the Exchange by Entry or Claim in the life time of the par- of the Execu- 


ties, vis. That both the — to the ſame Exchange, do enter into the 
taken in Exchange, if they be ſuch things as they may enter into, for until the Ex- 
be executed by Entry, vr the like, the parties thereunto have no Freehold in 
or in Law, in the things exchanged, albeit the ſame things do lie in one Coun- 
ty: And if either of the parties die before he enter into the Lands by him taken in 
Exchange, hereby the whole Exchange: is become void, if his Heir will; but if one 
of the parties enter, he ſhall not firſt begin to avoid the Exchange. But if the parties 
enter at any time, during their lives, it is ſufficient, unleſs che poſſeſſion be before di» 
veſted by an elder Title, as by Entry for a Condition broken, Entry by a Diſſeiſee 
or his Heir, or the like, and not reveſted again before the Entry. As if an Exchange 
behad between two of Land, and before their Entry by force of the Exchange they 
are, ot one of them is diſſeiſed of the Land ed, and the Diſſeiſor die ſeiſed 
thereof, and then enter according to the and put out the Heir of 
the Diſſeiſor, this ſhall not be ſaid to be an execution o the Exchange but if the 
Diſſeiſee have.recovered the ſame Land againſt the Heir of the Diſſeiſor by Writ of 
Entry, and have Execution, then he may execute the Exchange by Entry: Andin 
caſe where a Reverſion, Rent, or Seigniory, is granted in Exchange, it muſt be per- 
fected and executed by the Attornment of the Tenant in the life time of the parties, 
otherwiſe the Exchange is not good; but in this caſe after Attornment is made, it 
ſeems the Exchange is perfect without any Entry or Claim, Co, ſuper Littl.50, 51. 
Co. 1.98. 105. Perk, ſect. 284. 286. 292. 289. 
If two Parſons exchange their Churches, and refign them into the Biſhops 
hands, this is not a perfect Exchange until they be inducted; and therefore if 
either of them die before they be both inducted, the Exchange is void, ' Perk, ſecł. 


257. 
Where a Deed ſhall take effect as an Exchange, there muſt be all the Conditions 


other in the nature of an Exchange, and for ſome of the cauſes aforeſaid, the things 
cannot paſs by way of Exchange, there they may paſs notwithſtanding by way of 
Grant, and the Deed may take effect to other purpoles, albeit it may not enure and 
take effect as an Exchange. And therefore if two be ſeiſed of ſeveral Acres of Land, 
and the one of them by Deed doth give his Acre to the other, and the other his 
Acre to.him without any word of Exchange, and each of them doth make Livery of 
Seiſin to the other; in this caſe albeit the Acres will not paſs by way of E L 
yet will they paſs by way of Grant. And ia this caſe, if no Livery of Seifin 
made, either of them ſhall hold the Lands granted ac will onely. And in like manner 
it is if t o agree to exchange Land, and after each of them levy a Fine or make a 
Feoffment of the Land to other; by this the Land will paſs each to other, but 
not by way of Exchange, So if A. A B. his Wife, and C. and D. his Wiſe agree to 
n 80% +-.* Exchange 


tion of it. 


When 
before mentioned in the caſe. And yet note that where one thing is granted for an- Deed hlleake 
— 
not- 


hs 


Ls 


FOO 


Exchange. hs e 
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5. Hcw an Ex- 
change ſhall be 

conſtrued and 

r , 


6, Where an 
Exchange ſhall! 
bederermined, 
or the nature 
of ic changed 
by matter Ex 
poſit facbo, and 
ow, and 

where not. 


7. Who may 
take advantage 
of a void or a- 
voidable Ex- 
change, or nor. 
and when. 
Infant. 

Tenant in Tail. 
Hus band and 
Wife. 

Home de non 
ſane memorie. 


And when an Exchange is made by a man of non ſave memerie,his Heir after his death 


Exchange Lands, and A. and B. enter into the Land, they are to have in 
and then they do make a Feoffment of their own Land unto C. and his Father, and 


um 
change, bar ir ſhall enure to be a good Aﬀigament of Dower, Perk. Seft2 — 


If po ee eben Land by Deed, ard litnie uo Eſteves,” rhis ſhall he taken foe 


to one, 
ruction of 


Expeſ. 
| Water an Exchange is made before 


if chat party enter again upon | 
hereby the bole Exchange is determined. Bat if ae 
of the parties do enter upon the Land, he doth a 

void the Exchange, neither may the other party encer upon the Land he 
doth 2 bur he may have an Aſſize, or an Action of I reſpaſi againſt 
the other: And yer if an exchange of a Common for a Way, or a Rent, or the like, 
if che one party day the Common, it hach been ſaid the other party may deny the 
Way, or the Rent. Sed quere. Perk, Sect. 286. Co. 4. 122. Perk. Sect. age. Bru 
Exci angr 12. Perk, Sett. 299. 

If an Exchange be made of Fee between two of a Manor, whereof the one half 
is in Tail, and the other half is in Fee-fimple, and the Tenant in Tail that made the 
Exchange, die; and his iſſue diſagree to it, ſo that the Exchange of the tailed Land 
is become void; this doth determine the whole Exchange, for when an Exchange be- 
cometh void in part, it becometh void in all, and until it be avoided it is good for 
all. As if one be ſeiſed of Whire-acre, and he exchange White-acre and Black-acre 
(which is none of his) with another for two other Acres, this ſhall continue for a 
good Exchange, and not be avoided until he that hath right to Black-acre doth ent 
him that hath it in — Broo. Exchange 8. Perk, ſecl. 297. 

If an Exchange be made by Tenant in Tail, and his iſſue after his death wave the 
poſſeſſion of all or part of the Land taken in Exchange, and diſagree to the Ex- 
change, hereby the whole Exchange is determined. So if the Wife after the Husbands 
death, rhe Infant at his full age, or the Heir of him that is de nen ſave memorie diſagree 
to the Exchange of the Hus band, the Infant, or him that is de o ſane mwemorie, here- 
by the whole Exchange is determined,and no ſubſequent Agreement can makeit good 
again, Co. 4 122, Perk, ſect. 296. 294. 290: 298. 

If two do made an Exchange by word of mouth, and aſter before either of them 
enter, they make Indentures of the Lands exchanged, and grant the ſame from one 
to another z it ſeems hereby the nature of the Exchange is changed, and the Ex- 
CUES 15 Ed 4. 3. 

e parties themſelves, and all privies and ſtrangers for the moſt part may take 
m_— of ſuch Exchanges as are void for the defects before-named ; but when 
the Exchange is onely voidable, contra. And therefore when an Exchange is made by 
an Infant ; the Infant himſelf at his full age, or his Heir, and none other may avoid 
it: And when an Exchange is made by a Tenant in Tail, the Iſſue in Tail after the 
death of his Anceftor, and none other may avoid it. And when an Exchange is 
made by the Husband, or Husband and Wife of the Wives Land, the Wife after the 
Hus bands death, or Heir of the Wife after her death, and none other may avoid it. 
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CHAP. LXXIxX. _ 
Of Eftates. 


» N Eftateis, that Title, Time, or Intereſt, that a man hath to Ses. 1. 
Lands or Tenements. Terms of the Law, 1. Eftate, hat. 
Bſtares are cicher of Freehold, that if they continue go to The kindes of 
the Heir, or are Chattels that go to the Executor. 
Eftares of Freehold, are either Eſtates of Inheritance, or 
Franck-tenement. 
Eftates of Inheritance, are either Fee · ſimple or Fee; tail · ei. 
Fee · ſimple is either abſolute and indeterminable, as where Erecunr. 
| 'Land is given to a man and his Heirs,or it is determinable: And 
then it is either Expreſs, when it is derived out of an abſolute and pure Eftate in Fee. 
As firſt, where it is pon.Condition, as in caſe of Mo ; and chis is called Fee» 
ſimple Conditional: And for this ſee (ondition. Or ſe „it is by Limitation, as 
where Land is given to A, and his Heirs, ſo long as B. hath Heirs of his body; this 
is called Fee-ſimple limited or qualified : And for this ſee Limitation. Or elle they 
ae implicite and derive out of + an Eſtate-tail : As where Tenaat in Tail doth bargain 
and ſell his Land by Need, indented and.inrolled, and after levy a Fine of it co the 
Bargainee and his Heirs, with Proclamations ; by this the — hath an Eſtate 
in Fee · ſimple ſo * the Tenant in Tail bath Heirs of his body. 
Fee-rail is ei eccral, as where Lands are given to F, F. and the Heirs of his 
body; or ay 35 where Land is given to 7, S. and the Heirs of his hody begor- 
ten on the body of J. D 
Franck-tenement is all ExpreG or Implied, Expreſs is where Land is granted to 


one 


Eſtates, oy : 


oa and his Heirs, during the lift of 7. 5. Or where Tenant for life' dothp 


of 'Franck-tenement diſcendible: it is Implied, as where Tenant in Tul 
pelshis Land by way of Bargain and | eoanother in{ bis Hei; by thive 
6 le, and determinable upon che death of 

ail = vr 


CG, 


2 1 


cbanetis. 


res that are callel Chattels, and gr to Executors, are either 


g Service how aboliſhed, Co. 10. 97. 4. 30. 82. of C Jeck. . Plow 


if," as Fee-ſimplez and for life or years ; and lncertuin, as Eftates at Mil ot 


2. Fee · imple, Pet — where one hath any Lands or Tenements inheritable by a' 
what: Right to n and his Heirs for ever: And this is of all kinde of Eſtates, the great 
* nature of 1 moſt excellent : and therefore no Remainder can depend upon th 
. he tharharhi this Eſtate, may give; grant, or chargeit by his Deed, or will at his plea- 
ſure. He may make What walte or ſpoil upon it he pleaſeth; he may charge it in 
his Heirs hand by any Obligation or Wartanty, he ſhaft make in bis life time, The 
Wife of him that hath it, will be of a part of it; the Husband of her 
that hack ſuch an Eſtate, will be Tenant by the @tlhcefich But this Eſtate is forfeite- 
ble by n or Felony. See for all this in Felony, Dower, Tenn by the 
Curt Heir, Littl: It. Co. ſmper Litri. 273. Dyer 33. 330. Pert. ſet, 276; 
Fantec. To what Execution it ſhall be liable, ſee Execution 

Sell 2. For Anſwer hereunto, take theſe things, Den 
What ſnall be 1. It is a Rule, that Fee- ſimple is commonly made by a Deed, and by this word 
laid a Fee. ſin· (Heirs) and cannot well by Deed be made without it. But in a Will it may be made 
ple, or not. dy other words. And when it is made by Deed, it by made by Livery of 


15 


— 2 Li- Seiſin, and cannot otherwiſe be made; and yet it may be, and ſometimes is made 
mitation of an without Deed, without the word Heirs, and without Livery of Seiſin, Zirthx, Col. 
Eſtate ſhall be G2; ſwper Littl. 12. 94. 
. of 2. If Lands be given or granted by Fine, Deed, or Will, in Poſſeſſion, Reverſion, 
Del. or Remainder, Plow.134. to a man and his Heirs ; this is a Fee · ſimple. 

2. If Lands be given or granted by Deed, or Fine, or any ſuch like way to 7. . 
and his Heirs Males, or to 7. S. and his Heirs Females; theſe are Fee-ſimples, Bye 
if it were by Will, it would be Eſtates Tail; and ſo if it were the Kings gift, a7 
H.8, 27, Littl. ſect. 3 i. I 

4. If Lands bad been given to 7. J. G. harediluu, without the 2 
words make a Fee-fimple : But if it be to two & hæredibus, it maketh ut an Eſts 

| for life, 20 H.6: 35. I 
Y 5. If Lands be given or granted to 7:S. and to the Heirs of 7. . ;this doth na 
| an Eſtate in Fee-ſimple, 20 H. 6. 35. 2 K 
. 6. If Land be given or granted to 7. S. and his right Heirs; this is « Fee · ſimple 

Co. 2. 91. 33 H. 6. 5. 

7. If Lands be given or granted to A. for life, the Remainder to B. for life, the 
Remainder to the right Heirs of A. By this A. hath a Fee-ſimple, 40 EA;. 9. Bro. 
Donee 55. So if Lands be given or granted to the Wife of 7. F. for life, afterto 
4 27 Tail, and after to the right Heirs of 7. S. By this 7. S. hath a Fee-ſimple, 

0. 2.91. | 
S. If Lands be given or granted to a man and his wife, and the Heirs of them 
iſſuing, or their Heirs iſſuing; this is a Fee-ſimple, and not a Fee-tail, Bros 
Eſtates 3 4. 
9. If one make a Leaſe of Land to another for twenty years, and that after the 
twenty years the Leſſee ſhall have it to him and his Heirs by the Rent of ten pound 4 
year; if in this caſe Livery of Seiſin be made upon the Deed, this will be a Fee- 
ſimple, otherwiſe but a Leaſe for twenty years, Co. ſaper Littl. a 17. 2 
10. If Lands be given or granted to a Corporation aggregate of many ; _ 


Craryg | 


eſtate to another and his Heirs ; in theſe cafes the Leſſee or Grüntee "ries 
tin 


. 
Leaſes ik Will, or at Sufferance; or heretofote Wardſhips 5» 7, ind Miet 


> ill re! $5, Gr., «a7 Tr” ' 
eee may be Conditional, as welt sFee-fimples. Some divide bas ing 


Ce. Eſtates. 


. OSTONOEEINLS 

ichout words of [| Heirs or Succeſſors ] Bus if it were to a ſole Corpo» 
1 Parſon, or che lite; by clus he hach onely an eſtate for life, Co. 
54% one friſed of Landis Bee, make a gift of it iy Tail, or Leaſe for life, the 
Remainder to the right Heirs Males of the Hod of the Denor; it ſeems this Re- 
mainder is 4 Fee fimple, and not # Fer · tail, hecauſe the Donor cannot make his right 
Heir to come iu as a Purchaſor, unleſs be pur the Fee · ſimple out of his perſon, Dyer 


156. | 7. IP | * "IO : 
1 Deed, or Will, give or grant Land to 7. 5. and his Heirs, and if f. . 
25 — — that 7. D. Deren by this 7. e 
and 7. N. no eſlate at all. Nyer 4. 33. ERS 
13. If one by the firſt part of a Deed, called the Premiſſes give or grant Land to 
one and his Heirs, — 2. — To have and to hold to him for life or 
years onely,/ and make Livery of Seiſin upon the Deed ; this is a Fee-ſimple, Co: 2. 


6 ——— ng» rr any what, 

+ Offices nd Dignicies, as the — — Bailiff — r 
of (ome enities, 8 a rd, Bailiff/or Receiver of a 
Manor ; cha digaity of 8 Duke, County, or the like. — — Dig: 
nigies chat concera Land, and certain places; 28 the Office of the fourth part 
Serjeant ; the Office of keeping the Church of our Lady in Lincoln; and ſo like- 
wilg of all other things that ſavor of the Realty : Bout an Annuity is not to be In- 
miled, — Land, but by Cuſtom, Brown! Rep. 2 part. 42, 43. Co. 9. 105, 
upon Littl. 20. | 


N 3. Fee tail, 


This is the dent great Eſtate to a. Fe · ſimple; and therefore he that bath this The nature of 
tete bawever he cannos pvc gramt, or charge it by his Deed or his Will, as he otzy this Eſtate. 


a Fee-ſimple eſtate ; for he cannot ſo grant or charge it for longer then his own life : 
Nos ean he make the Land in abe hands of his Tſlues liable to bis Warranty,” or Obli- 
np wan r — — or Common Reco- 
949 his E stat — — —— 
en his o. aſtate. And he is not puniſinble for any (pail or waſte hu 
the Land, hs Wiſe ſhall he. endowed, and her Husband that hath it, ſhall be Tecane 
by the Courtelie and if ha commit Felany, he doth not forſeit it; and yet if he 
commig. Treaſan, he forfeirs his Land, © laog as be hath Hers of his Body, 1/efmw; 
2. chap 1. 5,6 Ed.G. 11. 32 H.$. 36. Ce.6. 40. 7.41. 1c. 39: And ſee the 


Dielen of Han, Felony, Tranfan, Recovery, Fing, aud Harranty. 
And to what; Executign it will be lab fpeymans of ako Debes of the owner 
theteoſ. (ce Execution. 3935: Ag; 2 Ay * JI SIT. i , 


et answer te this Quaſtion, cheſs dungs are tobe known; © | 

„ H Lagds be given or granted to ane, and the bieirs Males of Rs Body, of his 

Hairy Males of hit Body; on ta the Heirs Fromles of his Body, or his Heirs 

Abe Body, or ta the Heitz Males of his Body 2 or to one and to his 

Iſſues Males begotten, or to one, and his Iſſues Females begotten, or to F. 8. and 
| his 


flate=tail, ot 
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— 


1 Eſtates. Bi Crar.q9, 


General Tail. 
Deed, 


will. 


Sec. 4. 
Tail Special. 


his Heirs, if he ſhall — — of his Fleſh, and if none, that then the Land 
ſhall Revert, or to 7. J. and his Heirs, if he have iſſue of bis Body, or to J. g. and 
the right Heirs Males of his Body, or to J. S. and his Heirs ; provided, that if he 
die without Heir of his Body, that the Land ſhall Revert; or to ?. J. and the Heirs 
of his Body iſſuiug, the Remainder to f. J. is forma pradiſta In all theſe caſes 
there is, whether it be in a Deed or Will, by theſe words made an Eftate in Tail in 
General j and ſo to him in the Remainder,in the laſt cafe, by the words in form ufore- 
ſaid, Lit Sect. 13, 14, &c. REES 37 4. 15. Dyer 156. Plow. 540. Coupon 
Littl.:0, 385. 26. And by theſe words in forwa.predi#« any other Eftate may be 
made, Adjadge, Hil. 17 fac. B. E. Ando if it be to f. g. and his Heirs, To hay 
and to hold to bim and the Heirs of his Body ; bat in this caſe he hath a Fee-ſimpte 
after the Eſtate-rail, 35 4. | 

2. If Lands be given or granted to 7. S. and A. his Wife, and the Heirs of the 
Body of the Survivor of them; by this the Survivor hath an Eſtate in General-tait 
after the others death, Co. upon Littl. 26. 

3. If one give or to f. S. chat if he and the Heirs of his Body be not yearly 
paid forty ſhillings, that he ſhall diſtrain in the Land of the Grantor ; this is an E- 
ſtate - tail of this Rent, Co. upon Littl. 147: 

4+ If one by Will give Lands to 7. J. and his Heirs Males, or his Heirs Females; 
this makes an Eftate-tail in either of theſe caſes, otherwiſe it is if che words were in 
a Deed, 27 H.$. 27. 20 H. 6.35. 

5. If one Deviſe Land by Will to 7. S. and his Children; this if be have no Chil- 
dren at the time, will make an Eftace-tail : But if he have, they will all have Eftates 
for their lives joyntly with the Father: And ſo it is if the Land be given to bim and 
his iſſues, Co 6. 17. e 0 | 
6. If one Deviſe to his Wife for life, and after to his Son; and if his Son dis 
without iſſue, having no Son, then that the Land ſhall go to another; this is n- 


ſtate · tail to bim, and the Heirs Males of his Body: S0 if the words had been, 


4 die bating no Male, Adjudge, Tria. 7 fac. Ce, L fun. 


7. If obe by Will-Deviſe Land to 7. C. & ſtwini ſw to his Seed, theſe words 
do make an Eſtate in Tail. But if it be co him & ſanguin; ſuo, to his Blood z theſe 
words make a Fee ſimple, Adjudge, ich. 40,41 Zliz. Downhal and Canin: 


. 


caſe Broo. T wil 21. | 
8. If. one have iſſue three Sons, and Deviſe his Land (to wit) one part to one Son, 
another to another, another to another in Tail, and that neither of them ſhall fell 
his part, but that every one of them ſhall be Heir to the other, this is an latailed 
Eſtate: 80 as if one of them die without iſſue, - his part ſhall not Revert, 
— * go to the other ſor it is an implied Remainder, Byoo- 5 
oli 38. i | * 

9.) If obe give or grant Lands to 7. F. and Af. his Wife, and the Heirs Lot 
Heirs Males, ot Heirs Fhmales] of their two Bodies be 3 


Heirs Mala, or Heirs' Females] of the Husband ten on the Wiſe, or to 7. J. 
and A luis Wife, and the Heim be ſhall beger on the body of his Wife, or to f. S. 
and his Heirs, which he ſuall have by his Wife A. or to 7. S. and Af his Wife, 
and the Heirs: of ther two Bodies: All theſe Limitations, whether it be by 
Derd, or Will, make Estates in Special Tail, Lietl. ' Seft. 13, 14, O. C. 
Lene 12:24 . 1 1e dd < . , 

10. If Lands be giuen by Deed ta 5. S. and A. bis Wife, To have and to hold 


tbe uſe of che and Wide, und of the Heirs of their two Bodies, thisis an 


Intail in them; otherwiſe it were if the uſe were limited to a ſtranger, Adjodge; 
- Hil. 6 Car. B. K. ' 


Hd wo po wo = a ww £ = © ww 


Cu 9, RF + Eſtates. 
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12. If Lands be given to another, and to his Heirs on the Body of ſuch a Woman 


begotten; this is an Eſtate in Special Tail, and begotten ſhall be intended 


by the Donee, (v. on Litil. 26, 


13. Husband and Wife be, and they have iflue a Son and Daughter, and the 
Husband die and Lands are given to the Wife, and the Heirs of her late Husband 


on ber body be ; by this the Wife hath eſtate for life, and the Son a good 


Eftare-tail, and if de die wichour iſſue, the Daughter ſhall have it, Co. upon 


Littl. 26. 


14 If Lands be given or granted to the uſe of a man and his wiſe for their lives, 
and after to the uſe of their next Iſſue Male to be begotten in Tail, and after to the 


uſe of the Husband and Wife, and of the Heirs of their two Bodies 


having chen no Iſſue Male ; in this caſe the Husband and Wife are Tenants in Special 


they 


Tail executed, and after they he — are Tenants for life ; the Re- 


mainder to the Son in Tail, the 
Littl, 28. 


emainder to chem in Special Tail, Co. upon 


15. H Lands be given or granted to a man and his wife, and to one Heir of their 
Bodies la begotren, and to one Heir of the Body of that Heir onely ; this is 


an Eftate-cail, but it is for ſo long onely, Co. on Littl. 22. 


16. If Lands be given with ones D or Couſin in Franck-marriage ; 
this is an Eſtate in Special Tail. See for this Littleton, Seft. 17, Ca upon 


Lit. 21; 


17. If Lands be given by Will to 7. F. and 24, his Wife, and the Men- 
n of their Body begotten, and at this time they have no children, this is an 


Eftate-tail, Co.6. 17. 


18. If one have iſſue, a Son, and die, and Lands are given to the Son, and the 5. What ſhall 
Eſtate - tail: Butir ſeems in this be aid 2 good 


fleirs of the Body of his dead Father ; this is a good 


caſe the Son ſhall have ir but for life, unleſs he alſo be che Iſſue in Tail to the Fachet 
per formans duni. So if the 288 to the Father, and che Heirs of the Body of 


the Son, Lictl. cap.30. Co: 


7. Dyer 247: 12 H. 4. 1. Soif there be Father, 


Mother, and Son, and the Father die, and the Limitation is by Deed, To the Son 


and the Heirs of the Body of the Father and Mother; it ſeems this is a 


good Eſtate- 


nail, Lin. Felt. 352. So if Lands be given ot granted to f. S. and the Heirs, that 
he ſhall happen to haye of his Wife ; this is a good Intail to P. F. but the Wife 
hath nothing in it, 1 2 Hen. 4. 1. So if Lands be given or granted to 7. J. and the 
Heirs of the Body of his Wife (ſhe being then dead) engendred ; this is a good 


Eftate-tail, 12 H. 4. 1. 


19. If ane Leaſe Land to a Woman ſole for years, and then ſhe take a Husband, 
and the Leſſor doth releaſe and confirm co them, and the Heirs of his Body, or the 


Heirs of her Body; theſe are good Eſtates in Tail, 6 BA. 3: 19. 


20, I one give or grant Land to 74S. and A his Wife, and one Heir of his 
Body lawfully ten, and one Heir of that Heir onely ; this is a good Intail, 


39 4. . 20. 


21. Hope 


e or grant Land to 7. F. and A. his Wiſe, and their Heirs, and other 


* 
Heirs of che ſaid J. J. If the faid Heirs of the faid 7, F. and A. ifſuing hall 
die without Heir de ſe (that is) of them, Cc. this is a good Eſtate- tail, 


J Hen, 5.6. 


22. If one give or grant Land to 7. J. and the Heirs he ſhall beget of his firſt 
Wife, or the Heirs he ſhall beget of his Wife; theſeare good Eſtates in Tail, albeit 
there be no Wife at the time. So if it be to 7 S. and the Heirs of his Fleſh, or the 
Heirs de ſe from him, or to the Heits that he ſhall happen to have, or that ſhall hap- 


pen to him, Ce 1. 20. T 


23. I Lands be given or granted to the Husband and Wiſe, and to the Heirs of 
Body of the 447 e Remainder to the Husband and Wife, and the Heirs 
of their two Bodies begotten ; this Remainder in Special Tail is void, Co. upon 


Littl, 28. 


* 11 The words begotten, and to bz begotten, do extend to Iſſues begotten bofore 
r after f 


Tee 


Bur 


Franck mar ri- 
age. 


manner of In- 
rail, or not. 


Seck. 5. 


IT IZED. 6c . 2 n 
— — 


= "WW t - Eſtates.” 5 Qu. 9. 


pot for all telt ſee wuckl ote i Ls of C 
102, 103, 4p No Th gh FY eee, ere fu 


. For Anſwer to chen cheſs wing are to be rent, 
6: Whar ade 1. R larly, he that hath this Eſtate can 2 2 01 wy 
RL IT 8 Ae” 

1 fail may o itrolled more then that as Fee-fimple or Fee-rail, no more | 

Bar his own lawfully grant. But if he make fuch an Eftate in kee or 1 7 

Eltate, or nor. or FPeoffment; this will make à Diſcontinnance, and raiſe another Eſtate, | 

rious one, Co. 1. In Alten woods caſe, Broo. Diſcontinnance 35, . 

21 Burke that hich an Eftate-cail of Land, tay levy a Fine, or ſuffer R 
it; and by this ſo convey his cftate, chat che flaes Io Tail All Remain 
devel and 1 of rhe Land to other; And for thi * 


einn: 


, 25, 26. 
2h | This Bfate'rtizy be barred by -a Lineal or Colateraf Warranty and Att 
upon Lirt1.371. See for this in niy Book of (ommon Aſſarancer, fil. 90, 8 
3 


4. The Fenant in Tail may make u Leaſe for three lives, or one and! % 
0 the Land, ſo uſually let. Ser 32'H.8. 28: and my Book of Common A 


1.2 278, 279, Ce. 
x 4 Tenant in Tail of a Copihold Manor, may grant Copihold 5 


ro the Cuſtom of me Manor, as well as any other man. See my Boo 


hold. 

26 dees tee * ro'hir Tofailed land. 4rd Ve grant 10 
out of the me Land hun Reeſe” of bisRight' to the Land; 
binde the Iſties in Tail 


If dhe Tenant in Tail'do doltiente Tredloh,” he doch. forfeit b L Hala, 
- whether it be in Poſſeſſion, or in Right hey 5 1 ped it is in the C W 
bog eee upon Lin Li. 72.3 de 
. Bat R Chat — 57 ot done by a be bo 
of ot upon ibe l. Totalled) led) e eee 1 will binde br be $odt 
then for the life of the Tenant in Tail, and will not conclude the Jl, 4 
Tenantin-Tail make a Leaſev for nie or Nate ur grant a Rent- charge obt 
Land; andi aſter this lie ſevya Fine or ſuffer x Retovery of the Land; in may 
make — the Leaſe, of Charge for all the time, Co. 1. 48.62. upon L. 
14 80 54 1 
9g. I there be Tenant in Taitin Poſſeſſish wear sb 10 Ta in 
this-caſe, be in the Remainder may do for chen ſt part, all chat be in che 
may do, and it will bar him and his Iſſues ira it bapoech,” as ic ill hich i 
Ear, andbjs ue: But if the Tebum in Tu in & 1 
chis will utcerlybar and overthrow the Remainder Eſtates: and all that 
thereof haue done upon them. And if r Eeafes of, 
upon the Land the e Terant in Tail in Pofſeſlion Tha! | 
bien before the Leaſes Fflim in Revetſion or n Co. 


1. 61. 

10. If Traci in Tail fevy* «Fin with Proclamiation, ck g to the were 

ii is true, this is a Bar to the Eſtate- ail; * E no mon, By nov 

mainder, if ho make his arp, Chim, or bt bis Acid N le y Lale 
the Eſtate. tail ſpent. WL 

Andif a Gift be to the eldeſ Son, and th wie of bu Body. he emu to 
his her and the Heirs of | his Body: be Pat Son lev of 
wish Prockanaciotis, and diewithout Ffſue p py eo? Lob is barred, 


Las. 2. % , ge ed HH Nn n 
And if Tenant in Tail be diſſeiſed, or have a Right of 3 and "he Tenari of 
* Land levy a Fine with Proctamacions and five years pals; the Eftace-tait if barred. 


Ste Diſcontinnance. 


For 


: | bave.3 
Hens Females bf his Body, and be have 
r ſhall have it, Co. o 


1701 


Lis. a5. 
. Ad. 
he maſt 


nd the Heirs of his Body + 
leaving s Daughter ; in 


either of theſe Eſtates- tail. but the Land ſhall Revert td the Donor for lack of Heir: 
For in caſe here there is no Heir ro inberit and take per formans dons, a5 when'lkues 
fail, then the Land ſhall return to the Done, or go to him that is to have it aſter the 
il, determined and ſpant, Ca. upon Lt 25. Lich. ſeft:24, And if the King 
had given Lands to one and bis Heirs Males,” which is a Fee. ſimple in caſe of a com- 
mon perſon, and he die without Heirs Males 3 the Land (as it ſeems) hall Revert to 
the King, Lonels caſe. 11 ' \ g 
5. H Lands be given co Hand ard Wife, and the Heirs of their two Bodies, or 
in any ſuch like manner, and the Husband alone levy a Fine, or is attaimeffof Trea- 
ſon or Flay ; in this caſe; the Iſſues zhicy have are barred to Claim the Land; for 
they cannot make themſelves Heir to them both, as be muſt do that will Claim the 
Land by Iaberitaner; for the Husbands Blood is corrupted by the Felony, and no 
man can be Heir to him, Cag. 138. Plaw3yt:; Dyer 33 i. 351. But ſee more for 
An Eſtate- tail 


il after poſGbjlizy of Iſſue extinct, is where Lands are givento ꝝ man 
and bis wife in Toſſtſſion / on Remainder, and to the Heirs of their rwo Bodies en- 
gendred, or to him and his Heir of the Body of his-wife iffuing, or in any other 
manner in Special Tail, and one of them die, having no Iſſue between them, or the 
Iſſue die, living the Father or Mother 3: ſo that now there is v Iſſve to inherit it per 
fermam deni. In theſe caſes he or ſhe that doth fo ſurvive, hath this Eftate, and it 
u called an Eſtate tail after poſſibilry of Iſſue extiact, Co 14. Ga. 26 Hey. 6, 77, 
2H 4. , Ce 9. 139. 8. 75. | © ar hoy 
+ This Eſtate is an Eſtate made by the AR of God, and the Law together, and not 
ex proviſſane bomings,, doth much reliſh of the nature of an Bſtate· taij, out of which 
ic is derived; and of which, it is the Remain and Reſidue: And therefore as to the 
ualitiey of it, it hath more Privileges then any other Eſtate for life hath. For firft, 
he Tenant of this Eſtate of Land is not puniſhable in Wuſte. © Secondly; If be alien 
the Land, he in Reverſion cannot have a Writ of Entry im caſ# conſrmili? Thirgly, He 
ſhall not be compelled to Attora. Fourthly, He ſhall not have need to require aid. 
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Eſtatel for theivlives,Djer 169. Ch A. Tris 4 fat BR. And ſo of other De- 
clarations of Uſes, Co. on Littl. 42. 

23 one granttharaf 1,4. be not paid yearly for his life twenty pound a year, be 
ſhall diftrain for it; this isa good Gtant of it for lie. Go. on Litri. 149. 
ope Frubt an Annuity to ayocher. and bis Aer burthe Grantor doth not fey for 
im uni his Heir, nor iu it chatgabie upon any Land ; it  faid this ſhe!l be talen for 
a Grant onely for the life of the Grantor, 21 H. 7. 4. Dyer 344. 
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ortion of the Husbands Lands given to the Wife, ufter his death, forthe Term of 

rife? Which is in five 'marmers, 1. By the Common Law, and then ir is a third 

aft of all his Fee-fimple Land.” 1. By ſtom, and chen ic is 4 Moyety, or all his 

, is the Cu om is. 3 Ex aſſenſw of arg, and then it is fo, as is agreed upon. 

2 "Ad oft ium Ecclefie, ind then it in of as much” as is agreed.” 5. Do la pluic Beale, 

and then it is of a third part onely. Tut of the Law. Littleton, Tit. 


Power by the Common Law is a'third part of all the Fee · ſimple, and Fee · tail The kindes ol 
Lands of the Hurband, which the Law doth give to the Wife after her Husbands it 
death, for ber liyelibvod. And this ſhe may not enter. and take her ſelf ; but the 
Har, or he that hath the Land, may aſſign it to ber by Deed in the Country : Oc 
not done, but ſhe be denied, or delayed, and ſhe have no part of ir, ſhe may 
her Writ of Dower, ande uihil babet ; or if ſhe have received part ſhe may 
have her Writ of Right, of Dower, for the reſt; And by theſe means ſhe ſhall re- 
8 | uſtom, is a Portion that the Wiſe is to have of the Husbands Lands 
iſter tis death,” by the Cuſtom of fome place: a8 in Burtrongh-Englifh all; in Ga- 
velkinde, 4 Moyety; and this ſhe muſt cake and enter to, according to the Cuſtom of 
ie place, Perk, ſe4.435, 436. 7" F< 24, 121 
44 9 Sele is where one of ſull age is ſeiſed in Fee · ſimple, and Ses. 10. 
out to de married, when he cometh to the door of the Church to be married, 4% lum Ec. 
doth there after affiance between them, endow his Wife of al. ot. part ot his Land, W 
K the quantity and certainty of it: In this caſe the Wife after the 
death of her Husband, may enter into the ſaid quantity of Land aſſighed to her 
without any other Afﬀignment, Perk; ſe. 437, &c. r [>] 
*.” Dower ex 4ſſen/# pats, is where the Father is ſeiſed of Tenements in Fee; and Ex aſenſi Fa- 
his Son and Heir apparent (when be is to be married by a Deed of his Fathers con- , what, 
ett #fo) endow his Wife at the dgor of the ( hurch. of part of his Fathers Lands, 
and declare the certain quantities: In chi caſe alſo, the Wife after che dearh/of her 
_ may enter into the Land aſſigned to her, without any other Afſigamene, 
Perk. » 441, g A ; "mn! x 
wer de Ia'pluis beale,is in caſe where a man ſeiſed of twenty Acres, ten in Ca- pe J pluis 
and ten in Soccage, held of feveral Lords, and hath iſſue a Son, within age and Beals, 
die, and the Lord of whom the Land is capite is held, enter into that Land as'Gar- 
dein, and the Mother of the Iſſue encer into tho reſt as Gardein in Soccate j vod ſhe 
brings Dower againſt the Gardein in Chivalry. In this caſe the Gardein in Chivalry 
ay ſhew all tlus matter, and pray that Judgment may be given, that ſheſhall'endow 
her ſelf De la pu beale,” i. l thut ſhe may take her Whole Dowet out of that 
Land ; and aftet ſoch a Judgment given, ſhe may, in the preſence of het Neighbors, 
endow her ſelf accordingly ;*-and "this ſhe fall hold for her life, Fd felt. 
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M. S. his Wife, and he die, his Wife 7 Litl. eb. 53. 


If the Husband be Sole ſcifed, . any Lands or — 
in Fee · ſimple. or of ſuch an Eftate-tail, as by poſſibility the iſſue had berween the 
Husband and Wife, during the Coveiture, might or may inherit it, though they 
have no iſſue, yet the Wife {ball be endowed, and _ the Eftate-rail be deter. 
_ yet the Wiſe ſhall be endowed, Co. 1 part, upon ittl. 35. Co. 8.34 Perk, 
Sect. 302. 

If the Husband be ſeiſed of Land in Common, with others, the Wife ſhall be eg. 
dowed of it; but hete the Judgment ſhall net be, That ſhe ſhall hold per metas G 
banda in ſeveral, as in other caſes upon the Writ of Dower, but ſhe ſhall hold in 
Common her part, with the Tenants in Common, F. N. B. 149. 

If one ſeiſed in Fee, make a Leaſe for years, and aſter take a Wife, and die, he 
ſhall be: endowed ; but ſhe muſt a the end of the Leaſe for Execution, If a 
Leaſe be made for years, the Remainder to B. for life, and after to the right Heirs 
of Z. and after J. takes a Wife, and dies, during the years; in this caſe his Wife 
ſhall have Dower, but ſhe may not injoy it, till the Leaſe for years be ended. Soif 
a Leaſe be made to F. J. for life the remained to a ſtranger for years, the Remaigder 
to F. S. in Fee, and 7. C. take a Wife, his Wile ſhall have Dower ; but ſhe cannot 
have the Execution of it, till the Leaſe oy gown be ended; and if there be any 
Rent relerved, it ſeems ſhe ſhall have her thirds of that in the interim. | 

If Lands be given t0 A. and B. in Special Tail, the Remainder to A, in General 
Tail; and his Wife dix wichoue iſſue and he take a ſecond Wife, and die, this ſecond 
Waite ſhall be endowed, Bro. 372. Co. upon Lit. 321. Co. 10. 46. Perk, Je. 
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if he Huſband after the Coverture exchange Land, his Wife may have Dower 
of the Land given, or the Land taken in exchange 72 Election, but ſhe cannot 
have Dower out of both. So if # Lord purchaſe che Te alter the Coverure, 
ſhe may chuſe to be endowed of the Tenancy or Signiory : So if a Husband werte 
ſeiſed in-Fee of a Rent, and aftet purchaſe the Land out of which the Rent did iſſue, 
fhe may chuſe to have her Dower out of the Land, or out of che Rent, F. V. . 149. 
Perk; 9. | > ad 3... 5! f | 

ry enant in Tail that hath a Wife, die without iſſue, ſo that the Land Revert 
to the Donor ; yet his Wife ſhall be endowed, F. N. B. 149 ( 0.8. 34 

If one Deviſe his Land for pa of his Debts, or: until his Debts be paid, to 
his Exectuars, and die, and his Heir take a Wife, and after the Debrs are paid, or 
the Heir dis the Debts : After the Debts paid, ſhe ſhall recover and have ber 
Dower in this Land, Co. 8.96. 36. , ; 
- - If Father die ſeiſed of Land, and his Son having a Wife die before any 
Entry made into the Land, yet the Wife. ſhall be endowed upon this on in 
Law. Aud ſo is the Law. if the Father be a Diſſeiſor and die ſeiſed, and his San 
efiter 9081 4 H. y. 1. 1 H.. 171 Local. Sect,q48, 681. as" 

If I make a Feoffment to 7. S. on Condition, That if I pay him ten pound ſuch a 
day, tbe Feaſſœaat to be void, and 7. F. take a Wife, and I fail to pay the money 
at the day .in this caſe his Wife will have Dower, and 7. S. and 7. camot defeat 
her of i by Agteement, to accept the money aſter, Perk, ſect. 3924, Kitch.. 
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I the Kingy Tenatit die, and his Sg dig before any Entry made, or Livery ſued, 
yet the Wike or the Son ſhall . and ſo where the Son entreth and die | 
before Livery ſued, and. Office found, and ſo of any Seiſon in Law, for which war" 
Franck-tenement, 1 H.. 17. 17 Edit 17. r W 
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Eſtate be ſuch . the Iſſue begotren 
ei Da is rap wife ſhall: cot havt Now? ? 


E if che he: Laude en one, and Heine be den beget 2 t 42 


e "ſhe ſhall not have Dowet Lack 


. Self, 33. The 


= 79 Eſtates, 3 


© The Wifeof'n Copholder in Fee, or in Tail, ſhall 60x have Dower, uoleſs it be 


bh Bre Cuſtom of the place, Co. 4. 21. 


IT — yoid after the Coverture, and- fall into the Lords, het 
a new Eftate, according to the Cuſtom of his Manor 


12 caſe — 0 Dower out of this Copibold ; and chis becauſe of 
5 4 the tom, which is Paramount, her Title, Ce. 4 24. 
A and berdcovertth oner lan be may) bu own Land aging in this cle the wiſe 


all have no Dower out of the Land recovered from her Husband. So upon a Re- 


If one Exchange Lands before the Coverture, and after his Land given, is recover- 


 coveby ppv 7 rats, betwern Patceners, Perk, /et-309, 3 to- 

If an Her gr Office found, enter and intrude opanthepoſſcfrion of the King, 
and after die before de fat Livery ¶ in chis caſe the wife ſhall- not have Dower. Co. 
Abi U. 1 parti fol. 30. but the Husband of an Heir Female, in this caſe ſhall be 
Tenant by the Courteſie, F. N. B. 149. Pr. Ag. c. a: 

In Manbave two Wes, or a Woman two tinsbarids, the ſecond wife ſhall not 
have Dower, in the firſt caſe, nor the wife .of the ſecond' Husbaud, in the laſt caſe : 
For aon valext nwptie the ſecond marriage is not good, but void «b iw%jo but c 
tn there was anely a Preconcradt before; for then they are onely vordable, 


0 necktherefare rl chey are avoided, the marriage i» good. and the wife dowable, Pd 
K Hell. za, Bog. * 


3 ee ere Farber, and fork and db Grend-father be liel n Fex, 
| and take a wife and die, che Father enter, and take a wiſe and die, aud the Son 


mother of à third part z the. wife of the Father ſhall never have 


 adidore-ti+ Grand- 
day Dower out of this third part which the Grand: bath. Contre if the 


a Peoffment of the Land tothe her. And iſ in this caſe 


„ Gran father 
J — be firſt endowetl of the. whole, ant after the Grand- mother 


and recover of her when the Grand- mother dies, the Mother may 


TI rezain/ chat The bed before, Dor ar date pl nan Ger. Co. 


Hair. 1 parts fol. 31. | Pay St. 315, 516. F N. B. 149. Ce. 


If a Man have a Title of Action to recover any Land, and after he enter and Dit. 


ſiuiſe the Two Tenant, and dic ſeiſed, and his Heir enter; in this caſe his wife ſhall 
_ ndthave. Dower, becanſe the Heir ib remitted, and the Ee the Baron bad, is da- 


wanioed, F. N. B. 149. 
nf & Joyntenanc make a Feoffment of his part, and 455 his wife ſhall not have 


Daonet bur uf it! F. V. B. A yo. 


Wufdthe Fimbend or Wife be not nine years old at the time of bis death, the wife 
Dyer $13 - Lital. ſect.g 6. F. N. I 14389 


| ſhallhareng Dower, | 
A there ſtall be no martiage: in — the wife ſhall baye:no Dower ; 


eee i, chin r way br given ; Nobugubs agent im I, Aris 
mie: And this was uſed to — y the Arne of the Cy Core 497 


- — — io to e 3r'1 19118 12919 yon ai r i 071] | 


20 3.136960 em 51-70 od 


If the Wife been ben born, Sd, Gun de Deinen by Barketrene,- id ſeems — 


Deep. $0 if che 0d be an Aben, _ Inſti: fart. 
o'two men, „doch tht-Heits of theis tw Bodies 
fel.30; 


ib tebrie of the Kings Tru m chit bdideth of — te, 
Abr, Ou found, intrude-; the wife ſluit not be C ee 


Jul zo. N 


5% bande be to the Hus ban nn Wife ani the Heirs of their Bodies, mid he have 


doe qand than dhe dir: ani he hayoandiber wife, and then be make # Feviiment, 
and take back an Eſtate in Fee, and die; the wife ſhall not have Dower'of thi C 
e 01 14 0 ones 3-177 C1 14 | 23369 bg! 


1 bean Eftete fo üfe, the Remninder do mbcher ines Tab the 
ug emainder 


Uun 2 R 


e . Wann 
— W nr gem pF 


Eſtates. (Crap. 79. 
Remainder to his own right Eier; in this caſe dis wife un have es Dane, 


wok 45 for hi life make a Leaſe to hi Reverſi R 
1 a or his on lil ea to bim in ion, or . 
beer Fl for the life of big in Reverſion or Remainder: \Now' Be Us by 
this ſo ſeiſed off und Inderitance, 45 to make hir df able, 
Dower z. Co. lib. laſt. Ee eee 957 2, 13 dub ame 3 
$4 4310, 120185 
Seck. 18. The Wife ſhall hive Dower i all thingr'ef profit. of which the kianband 
73. Of what may have an Inheritance, thut by bt y way tote to the ĩiſſue berweer) thee. 
—_— ded theqee foe tl bo eng „ Houſes, Lands, ' Meadows, 
Dower, or not. , Advowſons, R ons, , own, "Iles, 


ook, Ola Ming of Coal, Frech Firhes, Villains, Tony en 
Wi Mills, Water. Mills, Offices; Chambers, Re&ories; Fairs, Market, eſtate 


of the Land or Perk, ſeft. r Jr! 
The Wife of 41 1 reſerved upon the Gift in 
Tail. See more above: Perk; ett. 348: e LIVE fol 144. [i FIT. 
149, 150. Plow.40. | 
But of ſuch things as areof no value or certainty, the wife ſhall not have Dower, 
as Common, and — — Annuity, Homage; nor of mmters of 
ſure onely, nor of a Caftle, gor 4 Houle that is Capnt Barovid or Cami. 
f rhey be for the defence and Honor of che Kingdom; elle ſhe may be endowed of 


them, (6. 116. luft. 1 pare; 3 1. 9 H.. Perky St. 342. 
The Wife ſhall not be endowed of 4 Rent reſerved by the Baron, os. lac 
years or life. See more Supra, Perk fr.. 


The Husband having for an inftant, 4 and whos. 
Joyntenant makes a Feoffment, We wiſe — el * _ Inf. 
« pert. fol.31, 32 40 


f the Freehold of-Rents, dne pe; be fulponded and fo — 
Weotelere the hall not de endowed of them; but a Releaſe aſtet an 
ture will not bar hes —5 elt. 29. 


* 


Seto 19. " AWheres Woman dach ride ee Dowe, ee theres * 
| — Abvg of ir to her, but ſhe ma gy cover andeake i it without Afi 
over. 


caſes, Aſzignmecie muſt be made to her, and ſhe cannot take it Ha ithoot 
merit; ae ſomerimes before an Action brought, and — — 
a god TER y the Heir, ſometimes by che Aliente — — 
ſometimes bythe Gardein, ſometimes by « Diſſeiſor 
and 2 — or Eſchestor. And this hath favor im atv) and de. 


_ it the Heir aſsigned Dower to the Feme of the Anceſtor, where ſhe is not dow 
yet ſhe hall bold in Dower. See for Aff. —.— of Dower, the Woman 
22 


e bogd 4 4 B39 ,008L VLDL TON Gur ed onrtolW 2: M4 
caſe Dower" Dy EG, the Wiſe mey aſiigu her — 
© Waker before her'Neighbors ut ſupra pdbirebiſelbigg, 2) 121 0 
92 eats _ the Certainty appeateth, what Kanada 
or - Aff have for her Dower, there che wife may enter after the death vf bet husband. 
— to her. Ar hefe dhe wie is to 
and where ſhe is endowei Sx aſenſa ui ot Ady 
elf ik fra. Littl, ſeftiqy, „ re. 
— — and the Sheriff offer ber che thirds, by Macedo Rats, 
== Vet ſhe map uſerwedis races der ſeifjcand eaketic whes ae 
zh 8" 
In all ſuch caſes: wherein: the Clredhing deith ibappote len heit in n dive 
"for ber Dower # At When ſhe is te have heey by cht ufo Wind per- 5 
" efje Une ae e eee 1996; 8-48 5799 to aan a / 1520 Io: 
1 caſes — Dower wu be uta gned co her beſore the can emes inte it 
ſwe ſor her Douier j ib mp for that ci in 
vs ad 2 To) : Feen 1 11 399:: 400 09 gl. ad name Bar 


(ar 79. | Eſtates, 


27 


long A ſhe holdeth the Poſſeſſion, Litel. ſect. 43. Co. lib. Inſt. 1 part. fal. 28. 6. 


d eben ohrained a] to recover het are. yet ſhe may not 
eater, and cake it her ſelf, but wait till Execution, Plow 52 
wi 'a Feme diſſeiſe the Terre — ſhe cannot endow — ſelf by way of Re- 


nn D243. T 
— — nor Aſzigament, And if ſhe recover it 


ine Writ f Dower, Re cence Minn GE neon, 
5 nn. Certain, Land, or Rent, the De- 
. may enter or diſtrain before any Seifin, delivered bim by 


— — Seifen, 10 EAN. 22, Perk, ſect. 416. Co. lib. 


34 
WIr Wi Wife of a Tenant in Common, demands: a third oy of a No 


under Judgment ſhe cannot enter until che Sheriff deliver her a third part, though the 
Delivery of the Sheriff do not alcer the caſe. 
wo : 4 
binge ect of Dower, theſe are ed. 
0 per x Angra matt + theſe thiggs are requir 


t of the Land, whereof ſhe is dowa Caſs 
neee 


— 
3. Te moſt be abſolure, not lubjelt je&t to Conditian ar Limitation... 13 
4. r „ 
. 3: 4f it be by a Diſſeiſor, it muſt be witho 0 4g 1 71 
EE 
hy It ic May 1 5 2 
_— r Chivairy way do it, ſo the Heir — 
u in the caſes beneath, yy Inft. t part. fol. 34, 35. It 
If the Father endow che Wife of Son nnd Heir at marriage,chis is Aﬀdignmen is 
; — — n een fn rr 


— the Hair of the Husbend aGign the Woman her Dawer Re 411 by 0 
Deed in the , and ſhe accept of it; this is good, and will bar her Tons 
Dower writ, C3. 17. Perk, ſe.49%: | 

if there be a Lord and Woman Tenant, and they intetmarxy, 2 

endbwher ſelf. by a third patt of tho eden by may of; equine my 
47. 59 V, W eche! ede. 


* e e! 9 999 wi 4g mew ' A 7 


1 r er A on — — it I 8 m_ 
«biirkrhac boch right! But ehen id muſt be of ih und u, . — 
of the Land, in lieu of it, 44 Edw. 3. 46. Co. 7 78.0 G. Toft. L pern 


Nenne 200.77 7 1 . Deines Dit. HASD 4 D 5d 1.1 


5 rd a0. 0 17 

"= and one 'of:thetm aſ⸗i — — 1 
— LIN 
mu 

"Ghough the Woman have no right to Dower, yet it ſeems to be good be wr. 


Bar tober, that ſhe bach encred into part of the Lang, which will be a Bar, ſo 


7415-4 Man friſedof Land joerg of he or 
N a woman; that hach right 0 2 . * 


Eftate J. | CHargo. 9. 


Ses. 21. 
In reſpect of 
the 


5 uc 500 


buog + bial 
10 zom zig " 


W moneths work ; of a 
vr  ! of cer 


ed; And he ry affig s Ren nt f te Land be hath n Ward in R 
fe good, Fire. Dewey 95. 15 5.  Waoſbws ot 23 nog) 


AS eo of Dower by any — 24 hath a Freehold, againſt 


good, and with the Wives will bar 
— 0d ere etz. Kaner fe it ſeemoto be goods eta 


404. 1 \&Y 2 9! 211.2 21084 & 77 
If che King have haverhe Wardſhip of che Land, hem uy endow the Wiſs 
ment, u in Cl and 


if Inde-la en 
Heir, © Ea and will binde dhe Heir, 1. Ed AA. C 


ib e 3 21 we | - -< We Q to 22 


ve fometo of 
ml ſatisſa of al the 43 to — — — tho 
2 9 the Lands, and the Feoffees may erb . 
Bb. x 35100 gd 
Thy upon a nde e lt . 
— and if they do fo, it is good, and will bine full parties, 4 


"If che Wife be-maeried again do anocher Hueband, ry ner 
him and his and gcerpes it feemsthisis good, — yore 
* 1 2 Deer iy. — — cr * 

or ny e hwfal.righe:qo Land ;_ out of which 
TT may endow her of a Rent, Common, or Profit iſſuing 
out of the ſame Land, uni nx0opt'it, u will he ber df an biker Dover, 


Perk, Set, 405: 0 eee Enid Shun tt Hum u * 


But the AGignment of — me thig, is then propED AE; A 
and that — eee de eb - 
l cubagh. , ige. i 14 54 uml. | 
the CapuatHotſe; (fc. ene 


5 A Wa 
ranty, and yt Pope nr A out of the other Are, 
. Dower 


boog vi el at bas vw 0 
So if the Heir make a Leoſef part. add wee whale 


NA MA ' £2182 h ni 6s 
oe re wob 211261 36 11 
o6-v0e A mi 


1 
is a good Afsj , Perk; SeR.411. 

If the Wife be endowed by Aſeignment 
„ir ſienn cha is geb bun the: baſk 


thizd mimeth 1: ; 
2 2 Wuala, the andemment- 


Dore-twuſecor Fiſtung; 1 
u be. g. Cana. W HR. Ce. 


dae roche Things, 9 
nn bns e 1 — 24 e ni 28) 01402) 1 2 = 1 
FE: good wichour vst or 


my E . 1 | | b zl } 
8 noexed, ic is good {4s l ſeems ms) but the Condipiphg of F 
re kt TE 


ni UE. 10 b m&M s 1 


_ anframiber end 
dutabeT cr79-Hevaph may avoid ics adde 
Kreil 10 79600] but mb 30115 5571 bur hoo 
Gendein / d ton one: that o 
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33 — 
So an Aßignment by a Leſſee for years, Tenant by Statute or Elegit, Perf. hit 
6. 
WS make ſeveral Feoffments of ſeveral Parcels, and die, and one Feof. 
fee Dower to the wife, of Parcel of Land in ſatifaction of all her Dower in 
ee She other fee this will not bar her of her Dower-in che reſt, 
neicher may they plead it in Bar to her: But if the Heir aſſiga Dower ſo; nerd. See 
above, Co. 15 Inſt. 1 part. fol 35. 
If anTntrudor or D Fate endow s Feme of «Reno proc on of the Lavd, bathe 


Perk Sect.; 49. 2.67. 
vow n 150 a Rene ont of the Land; in which the Wiſe bach Fs. 


Tie of Dower ; this is no Aſfignment ro bade his Companions, neither may 
diſtrained for ach 4 Rene, Perk, Srct. 3 .. 
Me poo divers Manors, and the Sheriff one Manor to her, for her 
» this is good. 12 Ed. J. 
oke Lands be aſigned to her in recompence of her Dower, or aRentj 
ont of other Land; this is no good Aſdignment, neither will it binde ber, 
ſhe accept it. Rat of 4 Rent out of the ſame Land cexrrs,! and that Rent 
by word; and if it be after Judgement, in a Scive facies, it may be 
Sett.407. 
If a Woman chat hath Title of Dower, cauſe the Terre Teciant to be Diſſeiſed of — 
parpole, that he may endow her either upon an Action brought, or by Agreement ; — 
dis is no Aſeignment made by him, thus by (ovin: Nev facies malen wt indg 
far bones Dyer 266. Perk, ſefl. 410. Co. . 38. 3, 7 
I the Husband were Tenant in Common, the Alignment muſt nor be by Metes 
and Bounds ;' for if ic be, — a But the Woman muſt hold «=. Common 
with the other Tenants in 
Soif ſhe be endowed of Land that doth belong to Coparceners: 1 
make a Partition firſt, chen the Alzignment may be, Deb meter bande, Per, 
411,412. 
an Heir enter and align to his Mother a third par, to hold wrth him in, Cen- 
mon; this is not a good managt of Al Perk; ſect. 4. 
f a Sheriff do aſviga Dower, and do not it in Severakty, Per . 
de; it is not good, if ic may ſo be done, Perk. /e83. 414. 
the Hodand be be attainted of High, or of Penis Treaſon — his wife Se8. 23. 
ſhall loſe ber Dower ; and though he had made a Feoffinent of ix ton firanger,he- 75: Where the 
— ur nan _ — 
St 16. 3.33. Dower perpe- 
If the Hasband beattainted of Murder or Felony, and the Land Bſchest tothe tually. 
Lord or King; the wife is perpetually barred of ber Dower: But thit it ſeems ir Ong 
altered by the Statute of 1 EA C. 13, in the caſe of Treaſon; forin that caſe ſhe 91 band. the Res- 
--- +» *5 7px Ce. upon Lirth. fal. 31. Little felb» 15- Ten f 7. 
2 B 
: 'Tf the Baron have G. e for Waſte or Ceſſer, 
bur dieth before it be recovered ; by this delay of his, — 


""Soif the abend have Land, and is impleaded for it; Unt, be wucbaid iche 
Demaodant recovereth againſt him, and he hath Judgment eorecov 1nd die 
before Execution ; ä 8 | 

r a when he may; as when he is Difſeiſed, or 1 doth 
Wars - upon him after his Fathers death. e 17 


773 — 2 1 ln uus 7 boy wel | 


P 


%..4 


3, 
4 


- 


unh Ni 


ee „ 


novheing ber Action, nor the 
years afcer his death; yp nor by — 
100; Dyer 184. 124. ne nn 


* BY 


thatLand fot ever, Cangas. 


- © Eſtates. Cargo 


Ik (he depam from her Husband and live with another wan, n 
not reconciled unto him of her own accord before his death, without * — 
the Churcti, ſne bath loft her Dower for ever. Sponte virum mulier fugiens & ad- 
altera ſala, Ws ſua carta, nifs ſponſo ſoute retralta. And this ſeems to be cauſe 
of Forfeiture of Dower , though ſhe do not dwell with the Adyowterer ; Co 
= afl. 1 pert. 32. Perk, Seth, 354. F. N. 3. 130. Dyer 106, Weſtm, 2. 

chap. 35. 
I ſhe after her Hacbands death will enter upon the Heir, and make a. Feoffnene 
of the Land whereof ſhe is to be endowed, 11 H.. 20. 

If che Husband lie dying in the ſame Honſe, wherein the Wife is, and hath need 
of her, and deſireth her, and ſhe doth wilfully refuſe to come to him g it ſeems 
reaſonable ſhe ſhould loſe ber Dower. by this But Lure. Perk, Jad. 


Se8, 24. 564. ſhe detain the Heir that is a ward, from the Gardein ; this will bar her of all 
the kindes of Dower, ſolong as ſhe doth ſo detain him, 2 H. 6. Fitz Dower 174. 


18 
1 the wife be an ane, and will not receive the Chriſtian Faith, Co, 1;, 


Toft. 1 pare. Ls. 
Soif 1 — to a a Raviſher after he had raviſhed her; in all cheſs caſes ſhe 
| loſeth her Dower. 6 Rich. 2+ 6 | 
By their mu- If ſhe had a Joynture made to ber before marriage, aud ſhe is not evided outof 
wal Act and it, 27 H. 8. 19 — — 45! . 
Agreement. en if ſhe had a Joyature made after marriage, and after her Hufe 
By a Jynare. 1s decth The hath by any means accepted it; in theſe caſes ſhe ſhall neyet be re- 
ceived te-demand Dower allo; nnd in theſe caſes it is not: material what the quantity 
of . if it be but an Acre, if it were intended Joya: 


— a 10 
oy — Conertare, levya. Fine, orfuffer s Common 
Recovery of the Land ; the wife is perpetually barred for any Dower in thi Land, 
whnreds deFiavot Bicoverys, Cs 1049. 2. 94- : 
Where an Eftate is made in pbiſeſſion, or uſe to Huehand and Wife, 404 bis Heirs, 
or the Hows of their u Bodes, or to them for their lives, or for the Wives like for 
her Joynture ; in theſe caſes ſhe ſhall not have any Dover, unleſs ſhe: be lawfully, 
22 fe „ ee chen wwe hall be \endbwed. according to the race of Land of her Hucbands, 
eee the was Domable: ("Bar ſuch a: Joh dure being made after marringe, the 
wie sher ber Hurbands dedth may refuſe it; and der to ber Dowet, unleſs 
8 the! nture be made by Act of Parliament, 27 H. 20. 
! 1 e wet baddwell bd vſt im recleſia,, ot ex Ai _petric , and after the 
nad > - eben, Cn alt, i vide is. avec; of Domer. Link, Lal 
"Wo Dewer: J£033 511 70 
-iÞ dave a Jojrnreauade he heel, and after the Hucknd and he 
dol * 4 . —— — and grant it all away, and the Husband tube 
is Land again to him hd his Heirs, or he have other Land, ſhe 
— Douer nl. but is barred. By three Counſel· 


By A# of Laws * 2 Lam detwearthem, ſhe is perperully 
1 208 ede t. l. lib. Inſf. 1 pur. fol; 32. rb 155. 
eee. . re. eifedbellacthe endet 9 
vin + tonmon perſon if Fit be ntituled. to her Bower before the Entry of 
the Lord upon the Villain, Co. ib. . I part. ſol.31: 
000 8 85 ſhaſlkave:ber Dower, ndcmichflanding 
Wiſe ſhall not — auch ib not — Burdhodial bare oo Dower ell bes 
be barred of natural a1 wot :: 7 
bn Satt Barrinlacaioledif Belo), beetle Premade, e if i be a 
ben . Bete Grtthic Odnmuotul.av; or for hn Olfeboe iraieFekany by Scarvie Law; ualeſs 
—— the eee, as commauly catch. See Herta. 30% F.. B. as” 


Jur. yo. + Plates, 
— 


If the Hus band do commit Felony, and after purchaſe a Charter of P 3; now 
ſhe is not barred of her Dower by this, but of all ſuch Inheritance as be ſhall have 
after the parchaſe of his Charter: it ſeems his wife ſhall be endowed. See Womans 

449, 150, 151, 152, 133 · TT = 

If the Baron after the Coverture make a Feoffment of his Land, and after com- 
mit Felony : in this caſe the wife is not þarred agaioſt che Alienee. neither, ſhall 
(be loſe ber Dower, Litsd. Jelt. 55. F. N. B. 150 Nor it che Baron kill himſelf, 
Plow. 262. = MIT 
In ſuch Felonies as are made ſo by Acts of Parliament, wherein the Wives Dower 
is ſaved, if the Hasband do any ſuch Felony, bis wife ſhall not loſe her Dower by 
it: So it ſeems of Felony by the Common Law, committgh at any tima, that it will 
not bar the wife. of her Dower, Dyer 263. 97. 1 4.6. 11 7 

If the Baron ceaſe, or alien in Mortmain, and the Lord enter; hereby the wite 
is not barred of her Dower , but (he ſhall have it as before, Perk, Set. 308, 


If the Baron be out-lawed by Treſpaſs, this is no bar to the wife for her Nower, 
Perk. Felt. 388. So if he be out- in Felony, Co. (ib. Inſt. 1 part. fal. 1. 

The wife ſhall not be barred of her Dower, by the Laches of her husband in 
pleading, unleſs it be in ſome ſpecial caſes, Perk, 73, 74, 75+ 

If ſhe being de now [ane memorie kill her husband, or another man; ſhe ſhall not be 
barred of ber Dower by this, Perk. SefF.365,, 2 6 5 

If che do not, or will not go to her husband in another County, where he lieth 
wounded, and he die of that wound; it ſeems ſhe ſhall not loſe her Dower for this, 
Perk. Fett. 364. L& | * 

If ſhe Elape, and continue in Avowtry, in the Lands or Manors of her hnaband: 

As when her husband is at one of his Houſes or Manor, ſhe go to the other; or if 
after her Elopement, ſhe be recpgciled to her husband by hie good will, or he with 
him in Bed, though they never cohabir ; in cheſe caſes ſhe ſhall not be barred of her 
Dower, F. N. . 150. ae 12 nb 
; Vf ſhe take a Joynture after marriage, this will not bar her of her Dower, if (be 
wave it after her busbands death, (as ſhe may) Cv. . 2. 12 
I aJoynture were made to her after marriage, and during the Coverture, ſhe 
and her Husband levy a Fine, or ſuffer a Recovery of it; yet ſhe is not hereby har- 
wd u demand ber Dower in the teſidue of his Lands, Co. 4. 2, Dyer 358. Co2.27, 
Trin. 9 ac. B. R. 

SS take a Neiff to wife, ſhe ſhall be endowed, Co. lib. Inſt. 1 part. 

ol. 31: : 
: The wife of an Idiot, Now comp mentis, ſhall be indowed, Co, lib. Inſt. 1 parts 

L 31, 

When a Divorce is onely & men/a && tore, as for Adultery, or the like, and 
2 4 vinculo matrimonii ; there the wife ſhall be endowed. Co. lib. Inſt. 1 part. 

ol. 32. 

If (he have entred upon any part of the Land, out of which ſhe doth demand 
Dower, and doth bold the Poſſeſſion of it; this is a bar to her for her Dower, fo 
long as ſhe. doth hold the Poſleſlion of it, unleſs it be in the caſe of Qaaremiius bor, 
winch ſee Infra, Dyer 76, | | | 

If the Woman detain the Charters and Evidences that belong to the Heir, and 
concern the Title of his Land ; this will bar her of Dawer, for ſo much as the 
Charters doth concern, ſo long as ſhe doth detgin them, and he may plead Detain- 
ment Des Charters. But this Plea and Bar, is onely given to the Heir, and not to 
any ether, thopgh he be Tenant of tbe Land, and the Charters were delivered to 
bm. See Jufra. Cor 9. 17% Dyer 280, 127 Tt _ 

If ſhe detain the Body of the Heir from the Gardein in Chivalry , ſhe ſhall be 
barred of Dower, ſo long as ſhe doth detain him, 2 H. 7.6. / 0.9. 19. 

If ſhe take a Leaſe for years or life, of the Land whereof ſhe is to be. indowed 
Wer her dusbands death, ſhe is barred during that time, to ak any Dower) out of 
that Land, Perk, 350. F. N. V. 149. 
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B y the Means! 
of rhe Wife 
herſelf, 

Non ſane memo 
rie. 


Elopement. 


By their My- 
tua] Agree- 
ments | 


By the AFof 
Law. 


17. la what 
5 — 
of ber Dowes 


fora rime Og»: 
ly, or not. 


Seck. 27. 
Detainment of 
Charters. 


$22 Eſtates. Cg. 


But Detainment of Charters is no Plea for the Heir, neither will it bar the Wo- 
man, in theſe caſes following. | 


Firſt, Where the Heir doth come to the Land by Purchaſe , and not by 
Diſcent. | | 

Secondly, Where the Heir hjmſelf delivered the Charters to the Woman: 

irdly, Where the Heir is immediately, and not immediately vouthed by the 

rere, Whine the Hel doch ciae it + Voackee, ha 

Fourt ere come in as Vo „ having no Land i 
County where the Doweris demanded. Ar 
Fifchiy, Where the Heir comes in to the Sure onely , as Tenant by Reteipt, 
a? $*75- 7. 9. Dyer 230. 251: 33 Hen, 15. 2 Hen. 7.6. Perk Jett. 355, 


tr. 9 55 . . 
gell. 27. So if the detain Charters from the Heir that do not concern the Land, in which 


ſhe demand Dower, Perk, 356. 
Quarentine, If The take her Privilege and Liberty of Quarentine , (i. .) where herHusband 
what. died ſeiſed of any Manor or Manſion · houſe, whereof ſhe is to be endowed ; that 


ſhe may abide in that Houſe forty days after his death, and live of the ſtore and pro. 
fits thereof, which benefit the Law doth give her. 
| If the Houſe be not a Caftle, and ſhe marry not within the time; and if the Heir 
Qnarentina Ha- evict her within the time; ſhe may havea Writ called De Quarentina habends, And 
benda, what. within this — the Heir ought to aſſign to her Dower. See Womans Lawyer 242. 
. Co. 2 part: Inſt. 17. | 
18. Writof It A Writ and lieth where the Woman bath right to have Dower in ber 
Dower, what. Husbands Lands, and cannot have it; then ſhe may have this Writ to recover 
it. And this is of two ſorts, 
- - ——_— One whereof is Unde vihil habet, when ſhe hath received no part of her 
— Dower. 
Dar Dower And the other is called the Writ of Right of Dower, and lieth where ſhe hath 


Unde-mhil 
+ "ak recovered part of her Dower already in one place; and ſhe is to recover more in 
Writ of Right that place, then ſhe may have this Writ for the recovery of it. 


it | 

R if the Husband did die ſeiſed, ſhe ſhall recover Damages from 
But if any Alienation or Eftate were made, during the Coverture, ſo that he die 
- not ſeiſed, ſhe ſhall not recover Damages. Terms of the Law. Dower. 

In what caſe In all caſes where the Wife is to have Dower, or hath right co Dower ; there 
this Wricli- ſhe may have this Writ to recover Dower. 
eth, or not. And where ſhe bath right to Dower, ſee before. 

She may have this Writ for Dower, Ad oftium Ecclefie, Ex aſſenſu parri, ind 
for Dower by the Cuftom, as well as for any other Dower. Co. /ib. Inſt, 1 part, 


fol. 35. 


Sef: 29. This Writ lieth, and may be brought againſt any of them that have power to 
x9. Againſt affign Dower (for which ſee before) excepting onely the King, againſt whom no 
whom chis Adlon will lie: But to him ſhe muſt ſue by Peticion, as an Heir, an Alience, a 
nad, or not. Gardein, Diſſeiſor, or Abator, &-c, againſt any of theſe this Writ lieth; and du- 

ring the minority of an Heir, as long as he is in the Kings Cuſtody ſhe muſt ſue to 
him by Petition in Chancery. And after he hath committed him, ſhe may ſue the Pa- 
tentee by this Writ, or another Gardein in Chivalry; and when the Heir is of age, 
ſhe muſt ſue him himſelf. 

And if divers have ſome of the Land, the Heir and others, ſhe may. ſue any one 
of them: But if ſhe ſue a Purchaſor, ſhe ſhall recover but a third part of his on 
— whereas, if ſhe ſuesthe Heir, ſhe ſhall recover a third part of the 

And it ſeems this Writ doth lie againſt the Committee; of the King, of 3 
Wardſhip and Ward, and Executors of a Gardein in Chivalry, See the Statute of 


1 H.7. 17. 
7.17 But 


r 


Ce 79. Ellates. ' 573 


- 


Re doth not lie againſt che Heir as long as he is wiki ge in * Are. 
L * therefore if any woman bring this Wric * infant. 
—— may — Writ — Circumſpectꝭ — which is in the — 4 Ne. Circamſpe23 
bibtion to forbid the Judges to pi oceed any further Pint: the Heir at the Common Agatis, what. 
Law, C.., 9. 16. 4 H. 7 
It lech not — a Gardein in C hivaley, after the Heir is of foil age. ag 
the Gardein bold the Land over for a Forfeitute of watriage ! Neither doth it lie 
againſt the Heir, during his Minority and Wardſhip, but againſt thy Gardein, Co. 


F. 141. 
" Ie leth not gin a Gardeinin Soccage, Leſſee for years, nor a Leſſee for years 


of « GarceininChivalry, nor again a Tenane by Statute or E not againſt a 
Gardein © in Chivalry, till he have entred , and after his entry . — 


the Heir, Co. lib. Inſt. 1 part. fol. 39. Co. 9. 16. Co. 6. 57. F. 
147: 


It is a good Plea for the Defendant to ſay ſhe is endowed already by the fre 40. What wat⸗ 


party, or ſome other for the Land that ſhe doth now demand Dower of: And what ter is a good 
elle un good Plea, or nor, fer before, where Dower is darred temporully or eter - ge n 
nally, and where not, Co. 9. 16. 
So to ſay that ber — was never delt of any ſuch Elite, un whereof the — 
wife may have Dower, Dyer 41 
Soto 0 ſhe bath accepted fl Rent out of the Land in recompence of ber Dower, 
Dyer 19. Theſe are good Pleas. 
A Gerdeim in Chivalry may plead in Bar of Dower, Detainment, of 
of the Body of the Ward; undd this is a good Bar to the Women, ſo long 5 
— — eG be nor fd ee But 
—— Detainment of Charters on 39. Never willy 
a good Plea, and was triable by the ordinary: $0 that the Hunband I yer 
Ce. bb Toſs. 1 part. fal. 39. 


Ie is 8 com rent livebhood of che Franck-tenement of the Hunband, dead Sed. 29. 
aſſured in conſideration of marriage for the wie, to take afſe& forthwith after che 21. Jui 
Husbands death, — at the leaſt, if ſhe by ber own act do not for- at. 
leit or determine i before. Aud chis is made fometimes ore, and es after 

if i be made beſoce marriage, « will der the Wife of Dower, but if it be 
made after marriage, the wife after ber Husbands death, bath power either to wave 
it, and demand ber Dover at CommonLaw, or to scrept it; and thereby to be 
barred of ber Dower at Conn Lu- Hut that Joyntet made before 
that muſt be a Bar to the wife of Dower, muſt be ſuch a Joynture, as within 
words ot meaning of the Statute of 27 H8. 10. Orelſethe ———_ baue that, 


F Erb dee fola85, G. 
CITI whereof « Woman my be endowed, 22 Of whit 


2 thengs. 
be made to owls before marriage, ia eher of the forms heres ——z 


What ſhall be 
' begorren ; or to be ld 
Haedand and Wife, and there Heirs, or to he Huded od Ve otHeerof on of fn on 


and Wif or the marriage to 
wem of aha {fe of che Wike, or totheHurband for life, the Reminder to the wife $47 Pow 
for life, ox foe life upon eoriition to perforas his Will, e Wie, anther of 
to the wife in Fee-ſimple, — n che kus aut and Wife, and cirs 


Miles of gheir two Bodies 


And: © all ſach like: Bftntes ns: berieficial to the Wire. i theleaſt of all cheſs. 


2 17 dB. 10. D gts. Co. 3.6. * 7.40. Byrr 96, 220. 317. Plow. 
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— — and 


— 


Eſtates. Qu. 55 


. 
* 
- 
* ; 


50 rhitio the making of « Joyneare good by this Staruteof 27 H. 5 chk thn 


1. The web by the firſt Limitation, muſt take effect for her life, in pſi 
or profit, preſently after her Husbands death. 


23. It myſt be for ber life, at leaſt. 


2 It muß be made to her ſelf, and not to another. , 
It 1 be made in ſatisfaction of the whole, and not a part of ba 


Dome ſe moſt be expreſſed or averred to be i in ſatisfaQtion of her Dower, Ce. upon 


Lu. 1 f. 35. 


But it the Eftate be not ſo made in his firſt Creation, as the wife tmay take im- 
mediately afrer her husband, though after it fall out ſo ; yet this is not a 


| _. within the Statute to Bar Dowet : Ats if an Eſtate were made to the life, 
* Ae en e the Remiinder to the wife for life; and after ix 


out chat he in Remainder for liſe, die before the husband: Sothat now by this 
— er pf facto ſhe ſhall take immediately after her hiisband, yer this is not a 
Joynture. v the” Statute. - 2 nod ab initio non valet, in tract temporis neu con- 
waleſcat ; & que mala . inchoata Pony vix eſt ut bono peragantur exits, Co, 


4+ 2. 4. 3. 


| 4 be conveyed to be a Woman before marriage, for part of her 
= der more Land js con after marriage, in full ſatis faction . 


. Pe weber. rin al, ring harem 
conv after marriage, ſhe may erDowerin ming ebe 
before — which ſhe may alſo keep. | 


| Andif an Eſtate be made to the Wife, for one or more \ How of others, * 
— Lak onda ſhe live ſo long, or for 2 thouſand Wien! Fas Eft are 
not within Statute, (u. lib. 1nft. 1 part. el. 36. n Io | 


F n or for her lis, upon truſt for her beak, 
y 


Seft. 30. 
What ſhall be 
ſaid a Jynture 
afrer marriage - 
ro Bat Dogs: 
* 71 


Averment. 


But if one ſeiſed in 
bis Will + hid part 
Dowet, and die, and 


- and expreſy in ſall ſacixfactionof her Dower! ; this will norGarker; 
0; Laden. 


„ Sen to ſand ile — bimſelf in Tal and after of. bo ui 
. chr ann mme. _—_ Ira dere 


Sach a 9 as mill bes Bar of Domer, beagle befors 
a Bar of Dower, if it be made after marriage; ſo as the wife do accept 22 
to it, after, her busbands/detth :. Ain the examples before, if ſacs" u fotni 
Joynture be made after marriage, and accepted after abend dearh n 


| 3 Ad: . . „ 9103908 :“ 
If the Lapd to his Wit for .ever ia Tu r e 
Joyntur ue, in Gd Af Power, ad ſho accept it aer death; this wilt be 
a Bar o Dives Coat, 1 220. 03 $4 nad . 7 bas bsc wm 


-Hocrags Labd und mibof © Land; 
f bis Lande and — —ę— rr 


enter into the thinil part of the Fre 
this ſhe is barred of having any more Dower — 7 — ni i 
If one Deviſe Lands by Wal to his Wife generally ;: Abis will cov Bar her 
Dower, neither can it he averred to be incended! for a Joyntue (but on Dee 


9 7 el in e Ayeanentwill lie) nnleſi che Mien refs ſo; cr 
4. Bros. 421 


"If 


A PIR CS A. WK - en 


Cn 9. Eſtates, \\ F253 > 


makes bis Wife a Joynture after marri and after in his Will deviſe, 

abe i ſhall have a third part of all his La wich her Joynture: in this caſe 
ſhe will have a third part of the whole asa Legacy, and then if ſhe- will wave her 
— „ ſhe may have a third part out of all che Reſidue for her Dower, 


Dyer : 
band make a Leaſe of Lands to his Friends for any number of years, 

"i th Hahn and children, that ſhe ſhall have a hundred pound a year out of 
it, or in any ſuch manner; in this caſe ſue may have her Dower out of this Land, 
and et have this Proviſion alſo. Bridgman Jaftice. 

if a" Eſtate be made to the Hlusband in Tail, the Remiainder to the wife for life, 
the Remainder to others; this is no ſuch Joynture, as with ber Acceptance within 
- the Statute will bar her of Dower; though the Husband die without iſſue, yet this 
will not help, but the wife may have Dower in his other Land : But if an Fſtate be 
made to the husband and wife for their lives, contra By three Jaſtices in Sherleys caſe, 

12 Jac. B. KR | 

ar” 1 after marriage, be made to berby lass Nen He cot 
wave it. 27 H.8, 10. ( rompt. Sedt᷑. . | 

And note that in all the caſes above, where the Joyntare 3 is not within the — 
the wife ſhall have that Ste, and her Dower one 'by Go, 4b. Inſt. bert. 


ful. 36. 


If the wife be endowed, and after be evidted vac of ber Dower th ul be re Se. 21, 
endowed again, in theſe caſes following, viz. * 23. In what 

If ſhe be endowed of the immediate Eftate of the Heir of her Husband, cad caſe upon the 
be after impleatied and evicted, ſhe may vouch the Heir, arid be newly'cndowed of — 
—.— the Land ſhe hath from her hinbend, asif the Anicetot bad two Acres ,, — 

e and one by a bad; and · tho wife is endowed of the bad Title Acre, 1 again, of aorg- 
10d ſued for it, and loſe i it: Now ſhe ſhall recover her Thirds out of the other Re-endowment. 


* ; wereendowbd by the Heir of the Father and tr he be impened, 
and pry in 2 bia, and he make defacle, and ſhe foſe the Land, dal be 

= a Tenant in Tail 3 and the Diſconcinude dl, nod the wife res 
cover Dower againſt his iſſue, after the Iſſue in Tail A a Formedon againſt 


the wife, and ſhe vouch the lame, and that is loſt; is caſe ſhe ſhall 'bere- * © 
exdowed of the vel til n de recover alſo by the Te i Tail, Perk; Selk, weng 
N —— | ho 


0 210 1 K ys 2 11 
If —_— Grand- * Grand. father, Father and Sha, ane thb Grett 
Grand father being ſeiſed of Land in Fee, and havi « wit, goth give aſe! — 
to the Grand · father in Tuil,: and he die, and the Fa 
Father und :Great' Grand. father de; 2 a 
the wife-of the-Grand-father, "andrecerers: Neve ches ee — nt en alf 
rand. mother ſhall be re-endowed of as macht as the loft,” Bur i ey - 
in caſe of Diſcent. As n. See anz, Peri fo 7 1,8 4 ; 122. 9 
1A; piog:d (eben l horn — lee ON __ be 
91 Bil if tlie, Hee have no Lind i in the hike County — Datz un t 
nn e 4 
E I 203 0! 21 Cant IIe 


715 he beendowed by the — of the Huband, or of the Heir, and ſhe be "= 
afrerwards evicted, ſhe ſhall never be re-endowed a 


inſt — of the — 
it be in caſe, where ber Judgment Or —— Dower were e 
wol the Heir (as thi madner i an aftse the Jud X 
ee nnd hereby the Hei ing Voucher, — Ne Lee Fo 
421, * 


N 2 Bue 
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But if ſbe ſve the Feoffee of the Husband, and he vouch the Heir in what County 
ſbever ſhe ſhall be endoweid of the Heir, to. chat end, That if ſhe loſe, ſhe may be 
newly endowed, which ſhe.could not, if ſhe were not endowed by the Feoſſoe of 
het Husband. Coke, Juſtice in 7 breckyvoreon; cuſe. 


Seft. 32. The Wife moſt commonly ſhell be Attendant to the Heir in Reverſion, and not 
24. To who tothe Lord: and ſhe ſhall Bar a third pate of the Services: Bat if ſhe de 
the viſe ſhall by the Gardein in Chiralry, ſhe ſhall be Attendant to him during the Minority of 
and by what the Heir for a third part of the Services. 
Services. Aud if ſhe be endowed by a Diſſeiſor, ſhe may be Attendant to him till the Diſ- 
_ 2 tes attic Ance ads 
Andi ir grant away 28 orn to the Grantee, then 
ſhe ſhall be Attendant to him. VER 
Andif ber Husband die without Iſſue, or Heir, being Tenant in Tail, or in Fer, 
ſhe ſhall hold of the Donor or Lord, by the third part of the Services. 
But if che Lord purchaſe the Tenadcy, nod aſter the Wife is endowed, ſhe ſhall 
hold it diſcharged of any Services, Perk. Sect. 424 &. Co. 8.36. 9.135. («fr 
per dinlagl. 34 Af. l. 
If the Husband bold of 7. S. by three pence, and he hold over by twenty 
pense Rent, and 7. S. Releaſe to the Husband , ſo that now he doth hold by 
twenty pence, the Wife being endowed of this Land ſhall hold it by the third 
part of thace pence ; for ſhe ſhall be endowed of the beſt. Für. Dower, 


131. 27 | | 
1 Wat lying here an Heir wichin age, or Gardeia doth endow u Wenn 
2 hats dowetie of mote then the ſhould have > then the Heir — 
b the Wenn again, andibewchis, nad get her endowellagdin more equally, and Re- 


ie, Male or Female, and the 


ſhall hold this Land, ducing 
and then is he Tenant by the Cour- 


Se. 34: Aud ther Hasban by the Gourteſie of Lands or Tenewent in 
1 | mos, Advowlons, and the like f allo of Honess and Offcei 
Hooktnd walt 
be Tenant by 
the Courteſie, 

Ia what caſe 

aw - — 

the Husbaad Hud: might 1 

ſhall be Tenant UÞ Wee e Tenant: by the Gourtoler, yea, though WM hal 

by the Courtefie, Ilſue inheritable to the Land by a former Husband , Liitl. ſell. 32. Co. 4. U 

not. 834417) bas H % ow dri offs : 21A 93140 8 20 201 32 
FP | 8927 e214 HA } b-Bavs a A, 22 
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It muſt be born living, not dead. | 
, It muſt be born before, not after the Mothers death. 


4. The wife muſt bave an Actual Seiſin of the thing, whereof be would be 


Tenant by the Courteſie before her death, if it be to be had, as in theſe 
caſes; 


If a Man have iſſue by a Woman Inheretrix, that hath iſſue by a former Huſ- 
band, and the laſt iſſue be dead; or if the Inheritance diſcend to the wife, after the 
iſſue born, or after the iſſue is dead, or the E ſtate · tail determine by the death of 
the Woman Tenant in Tail, without iſſue; yet in theſe caſes the Husband ſhall be 
Tenant by the Courteſie, Co 8. 34. Littl. 35. 52: Dyer 25. 95. Co. bib. Inf. 
1 part. fol. 29. 

"if ara lave a Rent or Advowſon in Fee, and die before any day of pay- 
ment, or Avoidance come; yet the Husband ſhall be Tenant by the Courteſie, for 
here he could not have Seiſin, (v. 192. Kelw. 104. 

But if the Inheritance whereof the wife is ſeiſed, be ſuch, as by no poſſibility, the 
Iſſue between them may inherit the Eſtate the wife bad, as Heir to the wife, 
or the childe be a Monſter, or born dead, or born after the Mothers death, as if it 
be ripped out of the Mothers Belly, or the wife have no actual Seiſin, or thewife 
have onely a Right, or the Eftate is in ſuſpence at her death, he ſhall not be Tenant 
by the Courteſie. a 

And yet if the Suſpenſion of a Seigniory, Rent, or Common, be but for years; 
as if a Tenant make a Leaſe for years of the Tenancy to the Seignioreſs, who 
taketh a husband and hath Iſſue, and the wife dieth ; now he ſhall be Tenant by the 
Courteſie, Co. lib. Inſt. 1 part. 29. 

And therefore in all theſe caſes following, the husband ſhall not be Tenant by the 
Courteſie: As if the Intail be on the Heirs Males, and they bave onely Heirs 
Females; or the wife be diſſeiſed, and ſhe die before any re-entry made; or a Wiſe- 
Lady, and a man her Tenant, and they inter-marry, and they have iſſue, and the 
wife die, the husband ſhall not be Tenant by the Courteſie of the Seigniory ; or 
if the Anceſtor die ſeiſed of the Land, and before the Woman enter, ſhe die; or 
if be be atrainted of Felony, and after get a Pardon, and after his wife dieth; or 
the wife have onely a bare Title, Uſe, or Reverſion, or Remainder, ExpeRant on a 
Freebold; in all theſe caſes he ſhall not be Tenant by the Courteſie, Co. 4. 8x; 
8. 34. Perk. ſect. 457, 458, 459. Co.1. 98. 3 H.7.5. Co. lib. Inſt. 1 part. fol. 29, 
40, 338. Co, lib, Int. fol. ag. | 


An Occupant or Occupancy is either General or Special; the General Occu- 
ncy, is where an Eftate is made or granted of Lands or Tenementsto 7. F. (or to 


F. hisExecutors or Aſſigns) during the life of any other perſon or perſons, and — 


e that hath this Eſtate dieth, during the life or lives; in this caſe, now he that can 
firſt get into the poſſeſſion, by Entry into theſe Lands or Tenements, ſo granted 
after the death of the Tenant, he ſhall have it during the ſame life or lives, and 
then he is ſaid to be a General Occupant, and his Eſtate a General Occupancy. 
So that in this caſe the Law is, ¶ apiat qui capere poteſt. 


And this Eftate, he that gaineth it, he may grant away to another, and if he do 


not ſo but die, and leave it fo, then it will be in the ſame caſe as before, and ſo as 
— _ bapneth ; but otherwiſe it is of ſuch a Grant of Rent, Common, or ſuch 
etnng: 

The Special Occupancy and Occupant, is where Lands or Tenements are grant- 
ed to J. S. and his Heirs, during the life of any other perſon or perſons; in this 
caſe, if he that hath this Eſtate, dieth, the Heir ſhall have ir, and no other perſon 
;— on it by Entry, as inthe firſt caſe; and thisis called a Franck-tenement Diſcen- 


So that it doth much concern all them that take Eſtates for others lives to have the 
Eſtate limitred to them, and their Heirs. 


Seck. 33. 


Franck tene - 
ment Diſcendie 
b/ e, what, 


And both theſe kinde of Eſtates are in the nature and quality of other Eſtates for Caveat Emptor, 


lives; 
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lives ; for neither he to whom it is made, his Heir, nor the Occupant, ſhall haye aid: 
This Heir ſhall not be charged by a Specialty, whereby this Tenant doth binde lim 
and his Heirs, he is puniſhable for Waſte or Forfeiture, and liable to pay Rene, and 
perform the Service of the Tenant, as another Tenant for life is ; the wife ſhall not 
be endowed, the husband ſhall not be Tenant by the Courteſie, and the Occupant is 


bound to pay the Rents, and perform the Covenants annexed to the Eſtate, ag an- 


other Tenant for life is bound. 83 
Fera natura. And the right that men have to Beaſts and Birds that are Fera nature, is but a kinde 
of Occupancy, whiles they keep them they are their own, though they haye ng 
Property, Property in them; and when they are gone, they are any mans that can catch them, 
See Property. ( 10. 98. on Littl. 41. Litil. Sett, 167. 41. 339. 388, Dyer 
264. p 
Sell 36. A Special Occupancy may be of a Rent, Annuity, Advowſon, Comman, or 
= what like thing that lieth in Grant. But a general Occupancy (as it ſeems) can be of — 
b. thing but of Houſes, Lands, and ſuch like things And. therefore if a Rent, Com- 
Rent, Common, mon, or the like thing be granted to 7. S. during the life of any other perſon or per- 
Oc. ſons, and 7. S. die, during the life or lives of that perſon or perſons, or thoſe per- 
ſons; in theſe caſes, it ſeems the Rent doth ceaſe, and the Common cannot now be 
enjoyed by any other perſon ot perſons, the firſt Grantee being dead, List. 168, 
Copibold. Plow.556. (+. upon Littl part. 41. Nor can an Occupancy be of a Copibold, And 
therefore if a Tenant for his own life, of Copihold. Land, Surrender his Land to 
the Lord, to the uſe of A. B. and the Lord admit A, for the life of A. This is a ur- 
render of all his Eſtate, and when A. dieth, the Eſtate is ended, and the Copi 
ſha}! not have it again, Co.. 41. Mich. 7 Car. Agrecd by all the Judges in the Ex- 


chequer C bamber. 


27.” Wherea For Anſwer to this Queſtion, theſe things are to be known. 1 
man ſhall be 1. If one make a Leaſeto 7. S. (without more words, or to 7. S. his Execators 
— to bean and Afﬀigns,) during the life of any other perſon or 7. this after the death at 
adjudged io F. 84 will be an Occupancy; and if in this, and ſuch like caſes, the firſt Leſte fog 
be in as of an life make a Leaſe for years, or at Will to a firanger ; and this ſecond Leſkee in in 
Eſtate in Oc- Poſſeſſion, and the Leſſee for life die, the Leaſe for years, or at Will, not ended; it 
cvpancy, or ſeems this Leſſee for years, or at Will, ſha} be the Occupant, albeit he never cli as 
— Oecupant. Bat if in this caſe the Leſſee for years, or at Will, be out of Poſſeſſion, 
and the Heir, Executor, or Adminiſtrator of the firſt Leſſee, can firſt get into poſſeſ- 
ſion, he may be the Occupant. So if one Diſſeiſe the Tenant for another life, aud 
the ſame Tenant die before his Entry z the Diſſeiſor will be the Occupant, Soif be 
in Rewainder for life Diſſeiſe the Tenant for life, and then the Tenant for life dieth, 
be in Remainder ſhall have it, and the wrong is purged, Hil. 38 Eliz. B. R. Roſſer 
caſe; M. 17 Jac. B. R. Wherewoods cale, 3 8 H.6.28, Plow.38.558. Fitz Bar.303- 

C. 10, 98. Dyer 321. 
2, If Tenant by the Courteſie, or Tenant in Dower grant his Eſtate to 7. S. and 
F. die; in this caſe there will be no Occupancy, and therefore it ſeems theſe 
enants ſhall have it again, for they are Tenants to the Lord notwithſtanding the 
Grant, Adjudg , Stanhops caſe. Mich. 17 fac. B. R. So if Tenant in Tail 
Grant totum ſtatum ſuum, (i. e.) all bis Eſtate, Afich. 17 fac. B. R. But 

ere. 
5 3. If a Tenant for anothers life, Grant away his Eſtate for life to 7. S. and ſay 
not to him and his Heirs ; this after the death of the Grantee, will be a general Oc- 
cupancy : And the like is (aid of Tenant in Dower, and by the Courteſie, Plow, 556. 
28, Fitz Bar. 303: 

4. If one ſeiſed in Fee of Land, or ſeiſed of it for his own life, or the life of in- 
other, and he grant it to 7. J. and his Heirs for his life ; this is not a General Occu- 
pancy, but a Special Occupancy. So if a Leaſe be to F. S. and his Aſſigns, forthe 
life of 7. D. and J. . aſſign it to K. L. and his Heirs for the life of 7. D. this is 8 
Special; and by this the miſchief of the General Occupancy is avoided, Co. 10. 98: 


Dyer 324, Bakers caſe. Hill. 37 Eliz. (0. B. 1 
A 


r 
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g. If a Tenant in Tail bar gain and ſell his Land by Indented Deed to another and 
bis Heirs, che Bargainee hach bat a Franck-tenement' difcendidle to his Heirs, deter- 
minable on the death of the Tenant in Tait; this is nor ant Occupancy, nor #fter 
that naturr; for the Wife of che Bargainee will be endowed, as long us the Eſtate 
doth cottitue, and che Bargainee cannot be paniſhed for Waſte: or Forfeiture, Co. 


10. 99. X | | | 
Fg No Occu ſhaff be againſt che King, neirher ſhall Edtry before him; pre- 
judice him, Co. of Litil. ai: 2 5 
7. Every Entry or coming upon the Land after the death of the Tenant, will not 
ye a man chis Eftate as at! Occupant, but it muſt be & purpoſet Enery: And there. 
reif a tan follow his Hauk or Hounds over che Ground ; by this he is not an Oc- 
copant, TAL, cafe, 32 Ele, B. R. Adjudged. | ES 
$. An Executor cannot be a Special Occupant, but he that firft enters, rhough he 
never Claim the Land, ſhall be the Occupant ;, And therefore if Leſſee for three 
other lives, make a Leafe for years, and then die; the Leſſee for years is the Occu- 
patt, and the Leaſe for years is drowned. By Baron Thorpe at Glocefter Aﬀizes, 
165 | | | 
0 The way to prevent che miſchief of a General Occnpancy is to take in the 
word Heirs, or for the Tenant chat hath an Eſlate of Land lyable co this miſchief, 
to it away, and make Livery upon it, or bargain and ſell it by Deed iridented 
ind incolled; 15 to Covenant to ſt and ſeiſed of it to the uſe of his Wife, or ſome 
of his Blood, or to make a Leaſe for years of it detetminablo upon the lives,” by 
which the E ttute is held. | 


An Eftare for years is, where one holdeth Lands or Tenements for a time, or Ses. 37. 


number of years in Certain. And this is one of the left and loweſt kinde of Eftates ; 28. Eſtates for 
(for this though it be a Leaſe for one thouſand years) yet is it (in Judgment of Law) years, What. 
but a Real that ſhall go to the Executor or Adminifttaror, and may be for- r 


eited upon an Otitlawry in any Action, as a mans Goods a Charrels may be; und 
this may be made without Dee And yet this in many things is like to a Leaſe for 
bfe; for he char harh this „ ſhall have Houſe- boot, Fire- boot, Plougti-boot, 
&c, (for which ſee Honſc boot.) He may charge or grant it, during his Term, 
and no longer; he may not make Waſte in it, or make any Eſtate of the Land he ſo 
tolderh for longer time, then he hath in it; and if he do make any Eſtate of 
kteehoſd of it, and it be executed by Livery of Seiſin, it is a Forfeiture of the 
Eſtate. No Wife in this caſe ſhall have Dower, nor Husband be Tenant by the 
Courteſie, 14 Hen. 7, chap. 3» Finches Ley 44. Littl. Sect. 38. Co. upon 
Littl. 46. 


For this, take theſe things: 


Houſeboat... 


1. ALeaſe for life or years, may be made with, or without a Deed, or by way What ſhall be 
of Fine, Record, Bargain, and Sale, or Covenant to ſtand ſeiſed ro Uſes upon good f4id to be a 


confideration'of marriage, and the like. 


Leaſe for 


2. If one by writing, make a Leaſe of Land for years in the Premiſſes, Habey. - 


dun to the Leſſee, and his Heirs ; this, if Livety and Seiſin be made upon it is a 
Fee-ſimple, Bat if it be, To him and his Heirs for a certain number of years, 
and 1 Livety of Seiſin made; this is but a Leaſe for yeares, Co. 2. 24. 
einn. 

3. A. by Articles in wtiting, covenanted and agreed to and with B. that he 
ſhould occapy and enjoy 'White-acre for ſeven years ; this is a good Leaſe for 
855 years, Adjudge, Hobbard, Rep. 49. 5 Hen. 7. 2. 21 Hrn. 6. 37. Der 
150. 

4. If one grant à Rent of twenty pound a year, until one hundred pound be paid; 
this is a Leaſe for five years of the Rent. But if it be of a Manor of the valte of 
twenty pound a year, that ſuch a Leaſe were made of in this manner; this were 4 
=_ for life of the Leſſee, determinable upon the payment of the money, Co. upon 

tl. 42, 

5- IF one grant the next Adyowfon of a Church to 7. F. and his Heirs 3 this is 


Yyy bur 


Ce” r 
but in the nature of a Chattel, 34 H. 6. 27. Bur ſee much more of this thing in my 
Book of Common Aſſurances, fol.110, 111. and Chap. 14. fol,267: 
Eftate at Wil, An Eſtate at Will, is either by Cuftom,and ſo are all Copihold Eftates ; for which 
what. ſee Copihold, or by (mon Law e And this is where a Leaſe is made, during plea. 
The kindes. ſure. And this is either at the will of the Leſſor ; and this is moſt Common: Or ae 
the will of the Leſſee, or during the — of the Leſſor and Leſſee both 
ther: As when it is made at will indefinitely, and ſay not of the Leffor or Leſſee. 
And fo are all Leaſes at Will, though it be expreſt onely to be at the Will of one of 
them, yet the other is implied. , 
The nature of And this is the leaſt. ad loweſt kinde of Eftate that can be made, yet the Leſſe 
it. may goter upon, or have Action againſt a ftranger that doth enter upon him, It is 8 
Chactel alſo that will go to the Executor or Admioiftrator, if the Leaſe he not deter. 
mined, (as commonly it is by the death of the party ) but if he have a Copihold 
Manor, he may make Eſtates according to the Cuttom. But this Eftate is neither 
rantable.over, nor chargable; yet if the Leſſee ſow the Land, and die, his Execy. 
tors ſhall reap the Corn: And the Leſſee here, muſt take beed he do got make vo- 
luotary Wafte ; for this is puniſhable : And yet it ſeems he may take the Shrougs of 
the T rees. This Eſtate may be made, rendring Rent or Service. 
And for this the Leſſor may diſtrain as long as the Leaſe doth continue; and 
it is determined, have an Action of Debt for it. And during the Leaſe, he may diſtrain 
or bring Action of Debt at bis Election. And this differeth from the Eſtate of the 
Tenant by Sufferance, for be holdeth always by wrong; but Tenant at Will boldeth 
always by right, If the Leſſor enter and determine the Will, be ſhall not hurt the 
Leſſee, for he ſhall have the Corn, and time to take his Goods, Co. upon Lan. 36: 
351. 57. 270. 14H 8. 17. Littl.14. 72. 27 H. 6. 3. 21 Ed. 4. 5, Co 24, 
ho alpine 20 H.6. 30. th | 
Seth. 338, ; If a Feoffment be made in Fee, Gift in Tail, or Leaſe for life, and no Livery of 
39. har ſhall Seiſin is made upon the Deed, to perfect the Eftate ; this is but an Eſtate at Will, 
id an K- Cv. 2. 4. | | | 
—— will, 4 So if a Leaſe be made for years, and it is not expreſſed for what number of years ; 
* this is a Leaſe at Will, 21 H. 7. 38. is 
So if oneLeaſe a ground to 7, S. for a year, and after by conſent of the Leſſot 
S. doth continue it for many years, as the courſe is; ſome would have tha a 
ſe from year to year, at the firſt years Rent by Implication ; but this (it ſeems) is 
nothing but a Tenancy at Will. ; 

If one enter upon anothers Land, and occupy it, and Claim onely an Eftate at 
Will; this is no Eſtate at Will, but a Diſſeiſin. 

So if a Bargain and Sale be made that is void, as if it be by a Corporation, and 
done by a — name, or the like; in theſe caſes there is no Eſtate at Will made, 
but they are Diſſeiſins, Littl. ſect. 461. Plow. 537. | 

By chat This Leaſe at Will, may be determined by his Will, at whoſe Will it was made: 
means ir is, of Or if it be made indefinitely at Will, and it ſay not at whoſe will, it is at both their 
may be deter Wills, and either of them may determine it. * 
inec ori. Bur this may be determined by the Act of God; As where the Party by whoſe 
will the Leaſe is held, die; but otherwiſe it is, if onely one of them, if it be at the 
will of two, die; or by the Act of the Law, when the Law doth make a Conſtru- 
ction upon ſome Acts to be a Determination of the Will, as if the Leſſee do make 
voluntary Waſte ; or the Leſſor doth take the Cattle of the Leſſee upon the ground 
for Rent, and impound them; by this the Will is determined. And yet if a Feme- 
ſole make a Leaſe at Will, and after take a Husband ; this doth not determine the 
Will. So if a Woman-ſole be Teriant at Will, and take a Husband ; the Leaſe at 
Will, is not determined by this. So (it ſeems) the Law is where two Joyntenants 
make a Leaſe at Will, and one die; the Leaſe at Willis not ended, but the Rent ſhall 
to the Survivor. So if it be made to three, and one of them die, the Leaſe is not 
ined. And by the AR of the Parties themſelves, it may be determined ay 
Ways; as - Actual Countermand in writing, or by word, made by him, at who 4 


Will che Eſtate is heid: Or by his making of a Feoffment, or Leaſe to another 
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the ſame Land; or by the Eotry of the Leſſor upon the Leſſee; or by the Lefſees 


leaving of the poſſeſſion ; theſe and other things will determine the Eſtate. But 
— — is, be it by what means it will, no prejudice ſhall be to either 
party; ſor if the Leſſee ſow the Land, he ſhall not be | of rhe reaping of 
it, unleſs be turn out hitaſelf by his Determination of the Will. And if there be 4 
Rent reſerved, the other Party cannot determine the Leaſe a little before the Rent 
day, to prevent him of his Rent. See for all theſe things; Co. upon Lirel. 55, 56; 
57. 11. 18. 2. 25, $5, 39. Kelm. 65. 162, 9 H. 7:24. 13 H. 8. 25. Cos. 17. 
21. 6. 35. Dyer 62. 4 Hen. 6. 11. 21 Hen. 6.37. 11 A. 14. 8 Edy.3.6 3» 
8.4.28. an | ny 

An Eſtate at Sufferance (if it be any Eſtate at all) is (ſtrictiy taken) where a mans 
Enery into Land was once fawful, or by Authority, or he had an Eftate; which is 
now ended, and yet he doth continue in the Poſſeſſion of the Land: As where one 
is Leſſee for years, and the years are expired, or Leſſee for anothers life, who is dead, 
and yet the Leſſee keeps in Poſſeſſion, and keeps ent him 2 in 
this caſe, if it be an Eſtate, it is an unlawful one. And the Party in Reverſion or 
Remainder kept out, may have againſt him that is in Poſſeſſion, the Writ called Ad 


Seck. 39. 
Eftate at Suf- 
erance, what; 


Ad terminum 


terminum qui preteriit. And yet if the Leſſor, or be in Revetſion, have once en- jon 


tred the Leſſee, then he may not have this Writ, but muſt have ſome other 
nor will this Writ lie after the death of Tenant in Dower,or by the Cour- 
teſie. Butif ſuch a Tenant held himſelf in the Land, after his Term ended, unleſs 
it be againſt the Leſſors will, he is no wrong doer, till the Leſſor have made his 
- But for all this, ſee Co. upon Littl. 270, 271. 7 Ed4.6 11 4. 14. 
21 H.7.38. 22 Ed4.;8. 14 H.8.11. 37 Af. 8. Brownl. Rep.338. 30. 
— —U— — into, and 
the profits of my Lands by my Sufferance : For which ſee Plow. 537, 538. Co. 4. 24. 
Dyer 28. 57. 62. 328. Co. upon Litti. 270, 271. 
Dnare ejecit infra terminum, is a Writ lying where a man maketh a Leaſe for 


c. 


e Ejecit 


years; and after the Leaſe made, and before it be expired, he himſelf putteth out — 
the Leſſee; or he maketh a Feoſfment, or Leaſe to another, and the Leſſee or Feoſſee 


doth put out the Termor ; in this caſe he may have this Writ againſt him, that ſo 
putteth him out, and therein ſhall recover his Term, and his Damages: em. 2. 
ch.24. F. N. B. 197. | 


This Writ of Ejectione Firme, is now become one of the moſt common Actions Ejt#ione Fir. 
in Uſe, and is uſed frequently for Tryal of Titles, and is the common rode that men , What. 


go to the Recovery of the Poſſeſſion of thoſe Lands wherein, or whereto they have 
a Right or Title, the which they do in this method. They firſt enter upon the Land, 
and then they make a ſhort Leaſe of it to ſome Friend, and this they Seal and De- 
liver to him upon the Land, and then he enters, and being put out. brings this Action, 
and thereby recovers his Leaſe, and the Poſſeſſion of the Land. To this Action (be- 
ing of every days uſe) we ſhall therefore ſpeak ſomewhat largely, and eſpecially to 
theſe things. 1. The Entry of the Leſſor that bath the Right. 2, The Leaſe made 
by him for the Tryal of the Title. 3. The Entry of the Leſſee. 4. The Entry upon 

him and his Ouſter and Ejectment. 5. The Proces or Pleading in the Action or Suit. 
As touching the Entry of the Leſſor that hath right to the Land, there are two 
things conſiderable ; Firtt, Whether he hath any Right or Title to the Land at all: 
For if it appear the Defendant to have Right to the Land, the Plaintiffs Action will 
fail. But this is a point too large and general to be diſcuſſed here: And yer take here 
theſe few things by the way; 1. That a man may have a Right or Title to that Land 
whereof, and wherein he hath not the poſſeſſion or property. 2. Right is where Land 
is taken wtongfully from another by Diſſeiſin, or t Re, the Challenge or Claim of 
him from whom it is taken, is called a Right. 3. There is a Right of Action, which is 
when there is no Remedy left but an Action to recover the Land, and there is a Right 
of Entry, when the party claiming, may for his Relief, either enter into the Land, or 
have an Action to recover it; and there is a Title of Entry, which is where no wrong 
is done, and yet one hath a lawful coarſe to enter upon the Land which another bach, 
but hath no Action to recover it: As where Entry is given to a_man for a 
Yyy 2 Candition 
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omdicion broken, upon ao ,Eſcheat , .theidying of a Tcham withourHeir ; in al 
which caſes be muſt make, bis entry before he can bring any ARion,' Plow, ry 


— 


. Finchesley 105. Cee 10.48. 8. 153. 4 : The ptoperty and title of Lanai is 
1 entry, as in caſe of occupation, where — 


to I S. pwriavper vit; wd J. S. die, in. thia caſe be that get firſt, in paſſeſſioa ſhall 
havecte Flare, By deſcent where a man hach. Land of #6heritanct , avd dieth not 
diſpoſing ai it By Kſcheat where the Owner, dieth fſeiſed,; without any Heir, whi 
may — he is.a Battard, or becauſe he is attaiared of Treaſon or Felony, By 
Conveyance, and ſo tren of Land it transferred, and fo it is paſſed by ten 
manner of waies , or by ten kinde of Conveyances, Fine , Recovery, Feofmeat, 
Grant, Jorge and Sulg,heafe, Exchange, Surrender, Releaſe or Cenfirmayon. 
Of all v ene of: (ommon. Aſnwravces at large A man may come by a 
property of Land by an Exechtion allo; ag-by an Elegit, ar Extent, of whith zer in 
Execution And Juſt. Dodrifge 2. part f. 8. Coe. upon Lice. 10. 2 If he erer bad 
a right of egtry into che, Land, the next thing conſiderable is, whether: it de h- 
tinuę and be not taken away: for one may; have a right of Action and no right of 
Entry to recover his Land, and be that will maiocaine this Action mull make him 
. ſelf a title ypder the Leſſor that had a right of entry into theLand when be made the 
Leaſe ; for; be that malen the Leoſe muſt have a power and right of entry at the time 
of the Leal made, otherwiſe neither the entry nor the Leaſe will be good. We ſhall 
therefore inſiſt a while upon this ppint, to ſh when a Deſcent will take away an 
Entry. For the opening whereof let theſe things be obſerved. | | | 
1. That the Law doth muchregarddeſcems, which fecm to adde ſome ſtrength to the 
When anentry Title, And therefore if one wrongfully enter upon the poſſeſſion of my Land, u be. 
4 = by 2 ing a Diſſeiſor, Abator or Intruder, and put me out of my Free. hold aud loher.. 
Sec 2 or. itance by Diſſeiſin, Abatement, cc. be may hold icagainſt all men but me, and ij 
; I ſuffer him in quiet poſſeſſion five years after his entry, withont entry or continual 
claim, and then he die in poſſeſſion and this Land deſcend: to his Heir, by this 
mean he bath gained che right of poſſeſſion againſt me, and I have loſt my right of 
* *entry,z and have no remedy; left me by which to recover che Land, but by a teall 
Action, Writ of entry, Anil, or the like. And this Action if Ibting not in the time 
appointed. by the Statutes of Limitation , I ſhall loſe alſo, and conſequently my [right 
to the Land it ſelf, having no means to recover it, and ſo be without remedy 
Litt: lil. i. Cap. 6. Plow 47. Finchesley 120. D. &. Se. 24.32 H.8.33: 

III be ſeiſed of Land in Fee, and diſſeiſed by another, and he continue in poſ- 
ſeſſion five years without entry or claim, and then die, and his Heir enter; in this 
caſe my entry is gone, and I am put to my Writ of entry Sur Diſſeiſn for my te- 
medy, Lit. ect. 385. So if the Diſſeiſor give the Land in tayle, and the Tenant in 
tayle die ſeiſed, having iſſue, and ir deſcend to his iſſue, Lit t. Sef.3 v6. So if I be 
Feoffee in Fee, or Donee in tayle, and be diſſeiſed, and the Diſ1:ifor die ſeiſed, Lin. 
392. So if a Feme ſole be Diſſeiſed, and after take a Husband. and the Diſſeiſor die 
ſeiſed during the coverture; the entry of the wife is gone, and ſhe is put to ber Writ, 
Litt. 404. | 

If one be diſſeiſed of Land, and the Diſſeiſor give the ſame Land to another in 
tayle, and the Tenant in tayle hath iſſue and die ſeiſed of that Eſtate, and the iſſue 
enter; in this caſe the entry of the Diſſeiſee is gone, and he is put to his Action if be 
will have remedy, Lit. chap:3 86. 

If a Feoffee in Fee, or x Donee in tayle be upon condition, and he is Diſſeiſed, and 
the Diſſeiſor die ſeiſed, the Feoffee or Donee bath loft his entry and is put to his 
Action, Litt. 392. If a Feme Diſſeiſor marry a husband and bave iſſue and after the 
wife die ſeiſed, and after the husband die, and then the Heir enter, it ſeems the 
Diſſeiſor is barred of entry, 9 H. 7.33. H. 6. 

If an Infant Diſſeiſe another, and Alien the land, and the Alienee die ſeiſed, his 
Heir within age; the Diſſeiſee is barred of bis entry, but if the Diſſeiſor within age 
enter upon the Heir, as be may, then may the Diſſeiſee enter upon the Infant be- 
cauſe the deſcent is defeared, Litt. 407, 408. If one Diſſeiſe another, and make a 
Feoftment upon «qadition, and the Feoffee die ſeiſed, the entry of che Diſſeiſee is 
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of the Bargainee is gone. N 141 7% . {1 11 6 
Ik an Abator or Intruder, or one ＋ bath but title that may 2 an Ay, dic 
ſeiſed, this deſcent taketh away entry, Litt: Ds/cents Plow. 47: Litt:96 C, ſuper 
2 11 the Auceſtor do not die ſeiſed n ber or Fee - tayle, but tearm of life 
only, this will not take away entry, Litt. Cap. 3 87. Fincheſley. F. 1 20. It one be 
diſſeiſed of a Reverſion or Remainder only, and die ſo ſeiſed, and it deſcend to his 
Heir, this will not barre him that hath tight, of his entty, Lit. cop. 388.390. If 
there be Lord and Tenant, and the Tenant be diſſeiſed, and be Alien in Fee, and 
the Alience die without Heir, and the 12. as in his, , bere ns Diſ 
leiſee is not barred of his Entry, but may enter upon the Lord, for here is no deſcent 
to the Heir, Fincheſley f. 1 20. If one be ſeiſed of Land in Fee, or in Feertayle upon 
condition, and the condition be broken, and the Feoffee or Donee die e vet 
his doth not take away the entry of the Feoffor or Donor , but he may enter upon 
Heir. So if the Feoffee or Donee on Condition be diſſeiſed, and before ot after 
the condition broken the Diſſeiſee die ſeiſed; yet the entry of the Feoffor or Donor 
is not but be may enter upon him, Ziez.391,22 H.6.11, If a Diſſeiſor die ſei- 
a and his Heir endow the Wife of the Diſſeiſor of a third part, and ſhe enter 
into it z now the Diſſeiſee after the endowment is not barred of his entry into the 
third part, but may enter upon the Wife, Litt: 393. If a Diſſeiſor infeoff his Father, 
and he die ſeiſed. and the Land deſcend upon him, the Diſſeiſee may enter upon him, 
notwithſtanding this deſcent, : Litt. 395. If any of the yonger ſons enter by abate- 
ment after the Fathers death, and have iſſue, and die ſeiſed, or bis iſſue die ſeiſed, 
this will not barre the eldeſt ſon of his entry. So if one daughter enter upon all the 
Land deſcended, and die leiſed of it: but if after the eldeſt fon bave entred, or all 
the daughters bave entred, one of the younger ſons, or one of the daughters diſſeiſe 
the other and die ſeiſed Contra, Lite. 397 .Plow.306. If an Infant have cauſe of entry 
and the Deſcent happen while he is within age; this will not barre him of big entry; 
So if the right of eutry happen to a Feme covert whiles ſhe is ſo; and the dying 
ſeiſed be before ſhe is ſole; her entry is not loſt. So if the cauſe of entry and deſcene 
happen whiles a man is de no ave memory, yet the Heir of ſuch man ſo diſſeiſed 
may enter, So if the Diſſeiſce be in priſon, or out of the Realm at the time of the 
diſſeiſon, and dying ſeiſed, their entry is preſerved for them, Litt. 402. 403.405.21. 
H.6:17 Litt. 437. If a Diſſeiſor enter into religion, whereby his Land comes to 
bis Heir, this will not barre the Diſſeiſee of his entry upon his Heir, Litt. 410..If a 
Tenant for life be, the remainder to the right Heirs of J. S. and the Tenant for life 
is diſſeiſed, and a deſcent is caſt, and after J. S. die and after the Tenant for life die; 
in this caſe the entry of the Heir of 7. S. is not gone, but he may enter, for his re, 
mainderwas in Cſtodia Legs, Coo. 1. 134. If one had intruded upon the King, and 
and after the King grant away the Land, and before entry or ſeiſure by the Patentee 
the intruder doth die ſeiſed, this will not barre the entry of the Patentee, Dyer. 266, 
Oat of all which it appeaveth that if one man do wrongfully enter upon another 
mans poſſeſſion , and put the right Owner of the Freehold and Inheritance 
from it, he doth thereby get the Freehold and. Inheritance by Diſſeiſin, and 
he may hold it againſt all men but the Diſſeiſee, And if ſuch a Diſſeiſor or 1 
aving 
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having the poſſeſſion five years after the Diſſeiſin or abatement, die in poſſeffion 
and the Land deſcend to his Heir, by this the Heir bath gained the ion of the 
Land againſt him that hath rigbe untill be can recover it by a fix reall "Ag; 
And if this be not brought within 60 years after the Diſſeiſin or abatement, the 
right Owner doth loſe — for ever. But then that deſcent which takerh 
entry, maſt be a deſcenc and not a ſucceſſion ; as if a Corporation diſſeiſe me, ang 
there 1 ſucceſſions, this will not hurt me. And this deſcent muſt be fach as 
bath in it theſe thiogs. © 
1 It muſt Ty ſeiſed of an Eftate in Fee-ſimple or Fee tayle, and not ſot 
life only. by a 
2 It muſt be a dying ſeiſed of the poſſeſſion and Franktenement alſo; and not of 
a Revefſion or Remainder only. 3 He that dieth ſeiſed, and be that hath right of 
entry do claim by ſeverall Titles, and not by the ſame Title. 

4 The Diſſeiſin and deſcent muſt be in time of peace, for if it be in time of war 
it doth not prejudice to him that bath right. , 

5 The Diſſeiſor or Abator moſt have the quiet poſſeſſion of the Land five 
before the c eſcent without any entry or continuall claim, made by him that * 
right of entry ot title, 

6 fle that hath the right of entry is of full age infra quatuor Maria, of ſound me. 
mory, ont of priſon, and ſole; for if the party be within age, beyond ſea, n Cu 
pos mentd in priſon, or 8 Feme covert at the time of his deſcent, it will not Buy, 

7 Bat herein the hole time from the Diſſeiſin to the deſcent caſt is conſiderable; 
for if the perſon be not priviledged at all times, the deſcent bindes : As if a Feme 
covert be Diſſeiſed, and the husband dieth, and ſhe take a new husband, and then 

| the deſcent is caſt : or one ultra mare is diſſeiſed, and he return into gland 
and then poeth beyond ſea again, and then a deſcent is caſt, in theſe caſes the def- 
cent will bar the entry becauſe of the interim, 9 H. 7. 24. Dyer. 143. Co. upon Lit. 
Deſcent. Stat. 3 2. H. 8. 33. 

If one have divers children, and the eldeſt being a Baſtard doth enter after 
his fathers death, and quietly hold the Land without re- entry or claim all 
his life time, and hath iſſue, and dieth ſeiſed, and the iſſue enter, in this 
caſe the Action and Entry both of the malier are gone, and he i without 


remedy. 

Soif one have two Daughters, one a Baſtard, they divide, and the Baſtard 
die ſeiſed of her part, and her iſſue enter, the other Daugbter is without remedy. 
Litt. ſect. 401,499. 300. 

An entry alſo may be gone by lapſe of time, and therefore ifthe right 
or title of entry did firſt accrue to a perſon more then twenty years ſince, 
and he were at that time of full age, not a Feme covert, nor in priſon, oor 
beyond the ſeas, or Nen Compos mentis ; and if he were ſo, and have not 
made his entry within ten years after his full age, diſcoverture , —_— 
of ſound mind, enlargement out of priſon, coming into the Realm or deat 
the entry is gone and the party barred thereof for ever, 21. Pac. 16. 

Entry good or Now having ſhewed where this entry is given, we are to ſhew how it mult 
A . de made, andwhenitis well made or not; for if it he not well made, this Action 
Enrry of one is not maintainable, » And for the clearing of this point, take theſe rules and caſes 
gives ad van - followin 
rage to ano 1 This entry is to be made by the party that bath right. . 
ther. 2 It is a purpoſed going into or ſetting his foot upon the Land as upon his om 
Land, Ce. upon Lott. 243. Dyer. 337. 
3 This may be done by the party himſelf that bath right to enter, or by bisArtorney 
by warranc from him, or by another to his uſe, and if it he done by Attorney 
be muſt have a good authority, and ſee be do duely purſue it, Co. on Lit. 257.255. 

4 TheLeſſor muſt have a right of entry; for if the right of entry be taken aw) 
the Leaſe is not good. And for this ſee the caſe before. 

5 He or one of them at leaſt that | ath the right, or one for him mufi maketde 
entry. But for the opening of this branch, theſe things muſt be known: Tha 
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1 That one Joyntenanr, Tenant in Common or C oparcener having right to enter 
may if be will, enter for all the reft. ; ä 
2. If ſuch a petſon entet generally, or fox or in the name of himſelf and the reſt, 
and the reſt do not alter diſagree to it, this is a good entry for bimſelf and the 
reft. And therefore if one have iſſue a ſon and daughter by one venter, and a ſon 
by another, and being ſeiſed of Capite- Land deviſe all to the youogeſt ſon, and die, 
and be enter into all, this entry ſhall avail the eldeſt ſon to put him in poſſeſſion of 
the third part, Adjudg. mals Caſe: A. 14 Fac. Co. B. But if he enter ſpecially to 
his own uſe; as if two have right of Entry, and one of them enter, and make a 
Feoſſment of all the Land with warranty; this Entry will not help the other. So 
if the other do after diſagree to it, he ſhall have no advantage by it, Lit. r60.Dyer. 
53.128. Coo. Apen Litr. 243. 3: If the Tenant for life enter he in remainder may take 
advantage by it, 4 H. 7. 9. Dyer. 5 3. 4. By the entry of the husband into that Land 
be claimeth in right of his wife, the Freehold and poſſeſſion is in the wife, Ney 97. 
5. Wben the entry is not lawfull, the Encry of one will not advantage another, 
1 H. 6. . 8 H. 6. 16.31 4A. 33. | 
4. The * into one part may be ſufficient to gain the poſſeſſion of the reſt of Sed. 4 
the Land. But for the further opening of this branch theſe caſes muſt be laid down; Zu inte * 
1. If a man have right to enter into Lands or Tenements in divers Villzges within Peg fhon of 
one County accrewed to him at one, or at ſeveral times, and he enter upon one part the whole: 
of it in one Village in the name of all the reſt, to which he hath right to | 
enter within all the Villages cf that County; By this he hath gotten the poſſeſſion of 
the whole, Litt. Sef#.417. — 37. 227. Coo. upon Litt. 2 52. 9 H. 7. 25. And yet 
ſome make a difference here, and grant this only where an Eflate is to veſt, as where 
the Free-hold in Law is in one, as in an Heir by deſcent, and the poſſeſſion is in no 
man, nor no Eſtate to be diveſted, that here only entry into part reduceth all into 
poſſeſſion: And therefore, that if the Lord be to enter for a mortmain, or 
the Feoffor for a condition broken or the diſſeiſee upon a Diſſeiſin, and he enter 
upon part for all; that this is not ſufficient to reduce all. But I rake it the ex- 
perience is otherwiſe , however therefore it is ſafeſt to enter upon every part of the 
Land, Coo. upon Lite.1 5:6. 252. 3. If three ſeveral men ſeverally diſſeiſe one of 
three Acres in one County, and he enter into one of them in the name of all 
the three Acres, this is good only for that he doth enter upon, and will not 
reduce them all in poſſeſſion,” And yet if theſe three Acres come after the Diſſeiſin 
into one mans poſſeſſion, there perhaps an Entry upon one may reduce all. But 
if one man diſſeiſe me of three Acres in one County at ſeveral times; My Eutry into 
one of them in the name of all the reſt will reduce them all, 14, & 15: Eliz. Earl 
of eArnndels Caſe. Coo. upon Litt: 15 2.9 H.7.25. But for Land that lies in ſeveral 
Counties there muſt be Entries made in every County, 4 H.7.25. Litt: 417. 3, If 
one man diſſeiſe me of three Acres, and make a Leaſe thereof to three perſons 
for life, and I enter upon one of them in one mans poſſeſſion in the n37e of all the 
reſt, this will ceduce that Acre only, and is not for the reſt. And if one diſſeiſe 
me of three Acres lying in three Villages in one County, and he levy a Fine of the 
Acre in one Village, and after I enter into one of the other Acres inthe name of all 
the three Acres; this doth not reduce the Acre whereof the Fine was levied, without 
a ſpecial Entry into it. Dyer.337. But if Leaſes were made for years of three Acres 
and gotten by Diſſeiſin to ſeveral Tenants, and Entry inte one in the name of the 
reſt will recontinue, and reveſt all the three Acres, Goo. upon Litt. 252. And ſo 4 
fortiori, where three Acres are in the poſſeſſion of three men, and I having right to 
them enter into one of them in the name of them all, this will reduce all the three 
Acres: The courſe is in the caſes where Entrie is needfull upan every parcel, as 
where Leſſees claim by ſeveral Titles, &c:to enter upon every parcel, and leave a 
friend upon it to keepthe poſſeſſion , and then to ſeal the Leaſe upon the principal 
parcel where bis laſt Entry is made, and then the Leſſee doth enter upon all, and 
the men depart ; for if he enter in one part only, and ſeal a. Leaſe of the whole, 
this is not good for the reft, Af. ac. Curia But otherwiſe it is where Entry into 
a part is good. for all, as where a diſſeiſor hath made ſeveral L for 
year? 
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ears, there the Diſſeiſee doth enter into any part in the tame of all, and ſeal 3 
leaſe of all. and this is good for all. And if the leſſees do continue in the poſſeſtion, 
this is an Ouſter upon which the Leſſee may have an Ejectione Firme, Curia Paſch 9 
Tac. B. R. Lovers (aſe; 4. If! enfeoffe one of one Acre of ground upon condition 
and enfeoffe him of another Acre upon condition, both Acres in one County, and 
both conditions are broken; in this caſe an Entry into ont Acre in the nat df bott 
is not good to reduce both. 5. The entry into parts muſt be in the name of all. For 
if one that is diſſeiſed of two Acres in one County, enter generally into one of them 
without ſaying in the nume of both; this will only chat Acre whereln the 
Entrie is made, 5 H:7:7.C00, ay Litt.252. And therefore if Lands in one County 
be in the occupation of A. . and C. and I have right to them, and I enter into one of 
chem generally, and do not declare my intent to reduce all; it is ſuid this in a 
Entry oniy for that one Acre wherein I put ny Foot, Per aſtice Hutten at gar 
Aſſiſes, 22 Jac. If one reftrain his own Entry, and make it ſpecial, and fay that 
ſhall be to that Acre only, wherein he puts bis foot, in this caſe it_reducvth the 
poſſeſſion of no mo e but of that part, Coo, pon Lite.15: 6: If a Leaſe be inade to 
A. and delivered to 8. to the uſe of A. and B. enter to the uſe of A. and after is 
oufied, A. may bring this Action upon the Entry, P.44. Elix. B. R. Purril vel; 
Biſhop. 

450 now baving done with the matter of Entry of the Leſſor, we are to ſpeak of 
Leaſes ; for to maintain this Action a good Lexſe muſt be ſhewed forth. For the 
opening of the learning thereof, take theſe Obſervations. 1. The Leaſe to tty the 
Title muſt be well made, ſealed and delivered ns other Deeds and Leaſes are to be 
done For this See my Book of Common Aſſwrances, Chap.4. &14. 2. The Lake 
and Entry may be made by the party Leſfor himſelf, if he be of full age, and not i 
feme covert, or by his Attorney by a Letter of Attorney thus. The Leſſor pry — 
and ſigu the Leaſe, and ſeal and deliver a Lettet of Attorney at the ſame time to 
friend, and in this be muſt recite the Leaſe and give the Attorney power to enter in, 
to the Land, and there to deliver the Leafe to the Leſſee as his Deed , add then 
the Attorney muſt do it in ſuch ſort as the Leſſor himſelf is to do it, and be muſt 
not delivet it till he come to the Land. 3. The Leaſe muſt be delivered upon the 
Land; For if the Leſſor ſeal and deliver the Leaſe before his Entry, it is 
void, 

And for this cauſe, if a wife and 7. S. be Jointenants in Fee, and being ouſted they 
make a Leaſe to try the Title, and 7. S. and the husband enter and deliver the Leaſe 
upon the Land, or the wife after and before the ouſter deliver the Leaſe out of the 
Land, this is not a good Leaſe by the wife. But if the husband and wife make leaſe 
and Letter of Attorney to enter and deliver it upon the Land, this may be good, 
Trin. g. Pac. B. R. Buywel and Meredith Caſe. A Copie- holder may make 1 Leiſe 
for a year without licenſe to try the Title: So may a Tenant in common makea 
Leaſe of his part for this end. See more Browsl. 1 part. 129. 

Ifa Leaſe be made of white Acre to B: from off the Land, and in the Leaſe is 
Letter of Attorney to a ſtranger to deliver it as bis Deed upon the Land, but the 
Leaſe is not dehvered, this is not a good Authority, B. R. 4. (ar. If A. Leaſe his 
Land to & from off the Land, and ſeal and deliver ic as his Deed off from the Land, 
C. being then in the Land, by Diſſeiſin, and after this the Attorney that hath power 
by another Deed to deliver it as his Deed upon the Land doth fo, this is not a good 
Leaſe to maintain an E jectione firme, Curia B. N. 

A woman Covert, or an Infant, cannot make a Letter of Attorney to ſeal a Leaſe 
to try a Title, as a man of full age may do; but the husband alone may make a leaſe 
of his wives Land, Per puſt. Turner at Lent A ſſiſer, 23 Car. And ſome bold that 
where a Letter of Attorney may be made, chat this power may be given and executed 
by patoll without writing, 7»ft. Zones, 5 Car. If the Declaration be of a Leaſe made 
by Þusband and wife, and it is made by Letter of Atturney from the husband and 
wife; this is not good. But if he declare in this caſe upon a Leaſe made only dy 
the husband,it is good. Brownl. 2 part. 248. | 
If one that hath right to land enter & make a leaſe for years to one to try ny 
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and tbe Tenunt continue in poſſeſſion, and then he thar bath right doch enter and 
make another Leaſe to another, the firſt Lesſe continuing, and the ancient Tenant 
continuing im poſſeſſion, the ſecond Leſſee cannot maintain this Action upon this 


r unleſs it be proved that the 
Leſſee after the Leaſe made, did enter, this Action wilt nde be maintainabie? where- 
in theſe things ate to be known ;" 1 He muſt make ſacl an Entry, as to gain the 
poſſeſſion, for he c:nnot be ejected out of the poſſeſſton of that wherein by Law be 
was never in the poſſeſſion. 2. His poſſeſſion muſt continue, and not be removed. 


Leaſe, Cæria Brownl: 1 part. 128. 129. 130. 134. 
z. The next thing is the Batry of the Leſſee, fo 


Brownl. 1 par 


t Igc. 


4. The bent thing to be weighed is the ouſter and EjeRtment' of the Leſſee, for 
if it do not appear that the Defendant in the Action did out ond EjeR the Leſſee, 
this Acton will ſail. For this then obſerve theſe caſes ; 1, The ouſter muſt be real 
and involuntary : for if one enter by licenſe and agreement of the Leſſee, and ( 23 
ſome ſay ) of che Leſſor ; this is no Bjectment in which the Action will lie. 2. The 
ouſter hal be taken largely againſt the EjeRor : It is ſaid therefore, that if A Leaſe 
two Acres to B, and Center upon one of them, that this is an ouſter out of both 
Acres, Juſtice Hutton at Sarum eAſſiſcs,22 Pac. Quere of this. 3. If a woman do 
enter and continue in poſſeſſion, and after the husband cohabit with her, he is no 
Ejector, unleſs he agree to it; and therefore in this caſe the Action is to be brought 

inftthem both, But if the husband agree to it, the Action is to be brought againſt 
him alone. And yet a Leaſe was made to try a Titleofa houſe, and the Leſſees .enter 
into it; and the wife of the party that is in poſſeſſion out him, and ſhut the door, 
and after the husband cometh and entreth in the houſe, and the Action was brought 
againſt the husband alone, and ruled to be good, M. 44. 45. Eliz: J. R. Clent 
verſ. Claſſy. 4. The continuance of the ſame Tenant in poſſeſſion that was in at the 
| bim, 5. The E 
e Land after the ſea 


time of Ae of the Leaſe; is an Ejectment 
on the Land, or the putting in of a beaſt into 


y of a man up- 


and delivery 
of the Leaſe, is an Eje&tment.' 6. If a Leaſe be made to try the 4 
rants of the former poſſeffor enter with their Mafters Carts to do the or hop 
baſineſs, and the Action is hrought agtinſt the Maſter, it is maintainable without 
proof of the Maſters Commandment for this Entry, P. 1. Car. J. R. Cally verſe 
Fiſh. 7, A Tenant in common may by an actuall Ejectment be an Ejectot ta, and 


fuel by his companion: The thing in Leaſe was two houſes, 7 ꝙ was in poſſeſſion of 


one of them, and I D in the poſſeſfion of the other, and the Leaſe was ſealed in the 
bouſe of IS and the Action was brought againſt 7 D only, the principal Ejector not 
ſued, and rhe Plaintiff was forced to be non-ſute, Per 7ſt. Arke at Summer Aſſiſet 
at Glo. 1650. 8. A ſetvant that doth dwell wich the pretended owner is a ſufficient 


Ejector, Brownl,1 part 143. 
5. The laſt thing is the Proceſs and pleading ; 
form of Entry, a Leaſe duly made and —. 5 


for, admitting a good power and 
an Entry and Ejectment upon the 


Leaſe, yet there may be in the proceedings in the Acbon fatal errours. For this 
then take notice. 1. This writ lyeth not in every cauſe, or for any thing, for it 
lieth not upon a Leaſe of a ſtock of Cattel, nor upon a Leaſe of a Summ of money, 
iu wodo decimand; ; nor of a water-courſe, Af. 6. Pac. B. R. Challoner, verſ. Moor. 
But it lieth of a Mannor, Houſe, Land, Medow, Paſture, Tithe, or ſuch like thing, 
(0. 11. 25: It lieth de pomario. Mt: 43. 44. Eliz B. R Wright verſ. Wheatly. So it 
heth de Coquina, Trin. 2. Pac. Co, B. So allo de Cubiculs. It lieth alſo of a Cole- 
mine, P. 5. Iac. B. R. Comin, verſ. Wheatly. It lieth alſo of a Bailery, of Salt Hill. 
6. /ac. B. R. Saunders Caſe. It is not good for a Courſe of water, not for Com- 
mon of paſture nor a ſheep gate. But it is good for 10 acres of peaſe. Brown: 1. 
part 129. 146. 142. 150. 2. The writ muſt ſet forth the thing in cettain for quan- 
uty and quality, as one Meſſuage, two Cottages. 7 Acre ter. 4 Acr: prati. 5 Acr. 
paſture, and ſo of Tithes. And it is not ſufficient to ſay de Tenemento, or de une r4- 
poprorie, or of Meſſuage and the Lands thereunto belonging, or of ſo much of a 

ſſuage in che occupation of / S as doth ſtand upon the bank, &c. or of one 
cloſe called D containing 3 Acres to a Meſuage belonging, or the like, for this is un- 
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certain. 


Entry of the 
Leſſer. | 
Entry, General 
or Special, 


EjeAinent, 
Seck. 5. 


Eſtoppel. (Har. 80 


1 Eſteppel what. 


The Kinds. 


2 Where it 


may be or 
not. 


By matter of 


Rcecird, 


certain. And yet an Ejefbione Firme of g Gate-houſe one Acre parcel of a Manner 
a Moity, or a third part of a Mannor, or of a room of a | houſe certainly delcribed, 
is (0. 11, 59. 25, Dyer 84. 305. F: N. B. 2208 Finc h. io. Paſch. 17. Car, 
B. R. Trin. 17. Car. 1 7 2 £4 30 A 

3. The Leaſe and the Declaration upon it muſt agree; If a Feme Covert, and 4 
be Jointenants in Fee, and «4 and her husband, and the other ointenant make 4 
Las — Deed indented, and the husband and 4 enter, and deliver | 
Leaſe upon the Land, and the Leſſee declare upon a Lenſe from them thret, this" 
nought. 9 7c. B. R. Curia. rei bas i 

If the Leaſe be for ninety years, if three lives ſo long live, and the De. 
claration he upon a-Leaſe for ninety years without limitation, this is nopght, Pe- 


Iuſt: Turner at Lent Aſſiſes 23, Ca. 


CHAP; LXXX. 


Of an Eſtoppel. 


is where a man is concluded and . ſome thing be 
bath ſaid or done, to ſpeak and make uſe of the truth for his 
own advantage: where a mans mouth is ſtopt, and bis hands 
bound that now he cannot ſay or doe, that which otherwiſe 
de might have ſaid or done: And this may be in divers 
ES CRLISH things, and by divers means: As in pleading, or inDeeds 
and writings under mens hands; when, they ſhall aſſent to 
snes orconfeſs any thing therein that is not true, or in their own 
diſad — now-they are in many of theſe caſes afterwards forbidden to ſiy the 
contraty, if they have need for their advantage: ſo where a man hath election by 
law : to have one of two things, and he make his choyce of one of them; orto ſue 
one of two perſons and he ſue one; or to have one of two remedies for the recovery 
of a thing and he make his choice: now in all theſe caſes, he is concluded ever 
after to take, or demand, or uſe the other. And ſome of theſe Eſtoppells are by 
matter of Record. Some by [matter in writing, and ſome of matter by factz of 
which there are infinite examples: ſome of which ſee below. And ſee Elefion, and 
Acceptance, and in other titles where many caſes of Eſtoppell will fall out. Cv. 2. 
4. 3.88. Plow. 397. 


For Anſwer to this, take theſe things. 

1. Note that by a bare ſuppoſall cr unneceſſary recitall ,or by words or 
ſayings of another partie, an Eftoppell ſhall never be produced. 35 H. 6. 33. 3 56: 
15-9 H. 6. 8. for which ſee examples below. So when it appears in the very 
Deed chat the Grantor had no power to grant, Co. 1. 155. Der. 244. So when it 
enurcs by way of paſſing an Intereſt. Co. 6. 15. So when it is to cover-wickednels 
and defeate an Act of Parliament, Co. 5. 64. For Eſtoppells are odious in law. Co 
upon Lite. 365. · See divers rules for Eftoppels in Co. upon Lite. 352. Fre 

2. A Record is of that high and excellent nature that the Law will not 
admit" any deniall of that which is apparently within the Record. But that 
which the patties doe ſay and do there in the Law, doth give great heed unto. 


Ard therefore if the Daughter and right Heir will admit a Baſtard 4 wr 
atners 
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other to ſue a Livery out of the Kings hand with her; by this 
— — or other, will get the one half of the Land, and the ri be Heir 
ſhall never be afterward received to lay the Baſtard is not Heir; becauſe hath 
allowed the contrary to be true bythe Record. 

So if two Joyntenants be that do hold in capite, and one Releaſe to the other, 
and yet after they both Reſpite Homage rogether in the Exchequer : Now hereby 
the other Joyntenant hath gained his Moyety again of the Land, and the other Joyn- 
tenant ſhall not be received to ſay the contrary, 4 g 

So if one the Kings pardon for his Alienation without Licence, and res veri- 
tat? the Land is not held 5» capite; now he cannot afterwards ſay, that it is not held 
in capite, Co. 7. 1. 8. 16. Plow. 396. er 202. 33 H. 6. 7. Doct. & Stad. 33. 
Littl. Seft. 175. Bros. 306. Co. ſuper Littl. 122. Crompt. Pariſd. 49: 

. * BR. * 
h — If — acknowledge upon Record, to hold of his Lord by more ſervices 
then he doth; he is barred to ſay after that he holdeth by leſs, though it be 


wr” if one plead a Releaſe or a Pardon to an offence, he ſhall not ſay after, 
he is not guilty of the offence, Stamf. 555. 22 Edu. 4. 39. 9 Hen. 4 8. 
1 H.4. 69: 
: If « Tenant in Tail, Leaſe for life, and die, and the Tenant for life is impleaded, Tenant in 
and he doth vouch the Iſſue in Tail, and he do enter into the Warranty generally; Tail Warrany. 
now the Iſſue is concluded and cannot afterwardbring any Formedon to recover this 
Land. Butif he had entred into the Warranty ſpecially, contr4. 
4. If the Husband do diſcontinue the Wives Land, and die, and after his death power. 
ſhe brings a Writ of Dower, and doth recover againſt the Diſcontinuee ; now by 
this ſhe is concluded to demand the whole Land, as otherwiſe ſhe might, Co. 


þ ; If A. and AM. his Wife, by the name of 4. and B;. levy a Fine, ſhe ſhall not Tenant in 

avoid it, and ſay againſt the Record, her name is not B. F. N. B. y. Tail Recovery. 
If a Tenant in Tail ſuffer a Recovery that his Iſſues may avoid; yet he bimſelf is 

concluded by it, and cannot demand the Land againſt his Recovery, Co. 3. 3. 


I. 9. | 
6. If aTenant in Tail make a Feoffment, or be diſſeiſſed, and levy a Fine with Tenantin Tail 
5 « ranger, the Iſſues of the Tenant in Tail are barred for ever of Fine. 
the La 
So if an Iſſue in Tail before his Right diſcended, in the life of bis Anceſtor, levy 
a Fine of the Land, whereof he hath poſſibility, and che Proclamation be paſſed ; 
this will bar the Iflues by Concluſion, Co. 3.944. | 
If Lands be conveyed to a Woman in Tail, within the Statute of the eleventh of 
Henry the Seventh, and her Husband die, and their Iſſue levy a Fine to a ſt L 
and after the Woman diſcontinue within the Statute, and forfeit: Now the Iſſue by 
the Fine is eſtopped that he cannot enter; but perhaps the Conuſee may. See more 
of theſe matters in Fines and Recoveries. how a Leaſe by a Fine may be good 
by Eſtoppel, Eo.4. 53. Plow.434. 21 H.. 24. Co. 4. 71. 
7. If one bargain and ſell Land to another, and before Inrollment levy a Fine of 
it to the Bargainee. Now the Bargainee muſt take by the Fine, and cannot take by 
the Deed inrolled. | 
8. If one in pleading doth confeſs the thing that he is charged with, or accuſed By Confeſſion, 
for; he is barred now of denial of it afterwards, although it be not true he hath c N dicir, 
confeſſed : As if one endited of Treſpaſs, confeſs it, and after be ſued in an 
Action of Treſpaſs for the ſame Treſpaſs ; he is concluded now to plead not guilty 
by his Confeſſion before. | 
9. If the Defendant after Appearance and Declaration, do not plead to the 
Action, or maintain his Plea, but maketh default, then Judgment ſhall be given 
againſt him; and this will be peremptory, and as great an Eſtoppel to him as a 
Confeſſion, h 
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Eftoppel. Cnar. 80 
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Judgment. 


Fine. 


— — mt . „ 
But where one ſhall be eſtopped by matter of pleading, and where nor; See the 
Books at large, Dyer 287. 21 H.. 24. | 


10. If a Plaintiff or Defendant be barred in any Sute upon a Demurrer, or Ver. 
dict; they are concluded to begin any new Sute, or to move again, but in ſpecial 
Caſes, Co. 6. 7. 44. 


11. If one have a Judgment for a thing already ina Court of Record, he il 
barred to begin a Sute again for the ſame thing, for which he hath a Judgment, C., 
6.45. Tris. 3 ac. Brown & Wolſton. : 

So judgment againſt another for che ſame cauſe, ſo that it be ſuch a cauſe as where. 
in Damages be to be recovered. A 

If a Tenant for life. make a void Leaſe for life, and the Leſſee make a Leaſe a 
Will, and the Tenant for life levieth a Fine to the Tenatt t Will: Now both theſe 
parties are eſtopped to ſay againſt this Fine, Quod parte? Auen, mhil habnerant 
Cu. 2, 36. ; 7 

If a Precipe be brought againſt one for Land, and he ſince the Statute of Cu- 
juni; Feoffatis, plead Joyntenancy with another by Eine; and now by this the 
other may take advantage, and he is eſtopped to ſay the contrary at another time, 
Plow. 6. 


12. If a Feoffment be made to two and their Heirs, kd after the Feoffor levies 
a Fine to them two, and the Heirs of one of them: Now this is no Eftoppel to the 
other to demand Fee. ſimple according to the Deed, for the Fine doth enure us a Re- 


leaſe, Co. 6. J. 44. Co. 2. 74. 6 R. 2. 


13. If a Lord Paramount diſtrain the keſſee of his Tenant, and he in pleading 
ſay, he holdeth for ten years by a Leaſe from the Tenant, when in truth it is bya 
Leaſe for twenty years: Now he is not eſtopped hereby to demand his Term of 


twenty years, Dyer 289. 


14. If a Fine be levied Sur Releaſe onely, a man may ſay, that the Conuſet 
had nothing at the time of the Fine levied in the Land, and to Letters Pattents, one 
may ſay that nothing was granted. by them; and in this caſe there is noEftoppel, 


Co. 3. 


15. Though in all Perſonal Actions Regularly, when one is barred by Judgment, 
Confeſſion, Verdi, &c. He is barred for ever (as above) yet in Real Actions be 
is not ſo concluded; for if he be barred in a Real Action, he may have another 
Real Action upon the ſame cauſe , ſo it be an Action of a higher nature, as he may 
have. | 

So alſo where the Plaintiff hath miſtaken his Action onely, as hath brought a 
Formedon in Remainder for a form in Reverſion, or the like, and the Defendant 
doth plead to the Action of the Writ, ſuch an Action brought without Judg- 
ment upon Verdict or Demurrer, or where the Plaintiff is Non-ſuit, or the 
Plea be diſcontinued will not conclude him, but he may bring the fame Action 
again, 
280 where the Plea is to the Writ onely in Abatement of that, and that be abated 
by Judgment, or a Demurrer, or Verdict; yet there he is not eſtopped, but may 
have the fame Writ again. 

So if the Sute be onely diſcontinued, or the Plaintiff be Nonſute ; in this caſe he 
is not barred to begin the ſame Sute again: But if the Plaintiff enter a Retraxit, he 


is barred for ever, vide Retraxit. F. N. B. 48. 


16, If one have uſed as Adminiſtrator, and it have been put in Iſſue, and found 


againſt him; yet he is not barred by this to ſue as Executor, Co.5. 32, —_ 0 
| I 
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judgment iven for the ſame thing againſt the ſame perſon or another, is an Eſtoppel 

o the — upon the ſame cauſe (as before,) yet if the ſame Judgment be 
reverſed that was at firft, or it were for ſome thing elſe, or not far all, that which 

is in the new Sute ; in this caſe the Party is not eſtopped. So where the Judgment 

is not in a Court of Record, (o. 6. 45. 7 


17. If a Woman-covert levy a Fine as a Feme-ſole, her Husband is nat eftopped, 
but may avoid it by Eutry or Claim for him, his wife, and her Heirs withoutany 
Writ of Error. f 357 1d 13 t 

So if 7. $; with another mans wife, by the name of f. S. and eas his wife levy 
a Fine of the Land of the wife, the right Husband may avoid it ſo, but it ſeems the 
wife is eftopped, K chle whites caſe, Trin. 7 Fac Co. 8. n 


18. One ſhall not be eſtopped to ſay any thing againſt that which before be bath 
aid in a Writ, or Court, as in a Formedon, 21 H.7, 24. iti 8 


19. If one Claim by Diſcent from 7. S. yet in another Formedon he may Claim 
from 7. D. but one ſhall be eſtopped to ſay any thing contained in his Plea, in Bar, or 
Replication; yea, though the Plaintiff be afterwards Nonſute. F 


| 


20. If the King Licence to another, to alien the manner of Dole, which 4 beld of 
him Ut dicitur; this is not any Eſtoppel to him to whom the Licence is made to 
ſay, the Land is not held of the King, for it is no pteciſe Affirmance of the Tenure, 


Plow. 398. 
Hitherto of Eſtoppels by Records, now by Deeds. 


x. If one ſeiſed of Land in Fee, take a Leaſe of the ſame Land from a firanger 1. By Matter 
by Deed indented, now during the Term (and no longer, ) this is an Eſtoppel to n Writing 
him, and he cannot to avoid it, ſay it was his own ; and if there were auy Rent re- 
ſerved, he muſt pay it alſo to the Leſſor, during the Term. So if one make a Leaſe 
of Land by Deed indented, and at that time he had nothing in the Land. but aſter 
be it, or it doth diſcend to him; this is a good Leaſe by Concluſion, . contr4 
in both caſes, if it were by Deed Poll. Co. 4. 53. Dyer 256. Pl. 344. 14 H. 6. 22. 
4H. 7. 14. Plow.434. 

2. If two men do make an Exchange by word, and aſter before Entry, by either 
of them, they make Indentures of the Land, each to other; now it ſeems they are 
bound by theſe Indentures, and they ſhall have ſuch Eſtate as doth paſs by the Inden- 
tures, and not by the Exchange, Perk. ſect. 264. Plow. 433: 

3. If one Leaſe to one man for eighty years, and after make another Leaſe by 
Deed indented, to another for the ſame time; this ſecond Leaſe is good by Eſtoppel 
onely ; and if the firſt do determine by Surrender or Forfeitare, or the like , the ſe- 
cond Leſſee ſhall have it; whereas otherwiſe, if it were, by Deed Poll, the ſecond 
Leaſe were void, (v. 1. 155. 

4. If a Leſſee for thirty years of Land, aſfign it over, and after make a Leaſe for 
ſix years by Deed indented, and then repurchaſe the Leaſe again : Now this Leaſe for 
ſix years ſhall be good againſt him by Eſtoppel, and he cannot avoid it, Co. 
5+ 53+ 

$. If one by Deed indented, make a Partition of Land with another that hath 
nothing to do in the Land; by this be hath gotten a part of the Land, and the other 
in concluded to ſay ought againſt it, Boo. 306. 

6, If one make a Defeaſance by Indenture of a Deed ; now he is hereby eſtopped 
to ſay, that there is no ſuch Deed, Plow. 397. But if there be any thing put in 
= Deed by way of Recital, he is not concluded to gainſay that, Bros. Eſftop- 
pet 5 

7. If one that hath nothing in Land make a Leaſe of it by Indenture, rendring 
Rent. the Leſſee is eſtopped to ſay, that the Leſſor had nothing in the Land at the 

time 
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time of the Leaſe made, and ſo by this cannot Bar in an Action of Debt; bur if x 
were in a Deed Poll, he might, Littl. 

8. E che Husband make a Feoffment of the Land of the Wife, and the Peoſſee 
make a Leaſe tothe Husband and Wife for life or years, and the Husband commit 
Waſte, and the Leſſor brings an Action of Waſte ; now the Husband is eſtoppeq to 
ſay that the Leſſor hath no Reverſion (as the truth is) for it is in the Wife, Lis. 

c. 666 p $1158 
fe — avbia Rent common, or the like, by Preſcription, and take a pattent 
from the King, or Deed from a common perſon for it; now by this he is concluded 
ever aftet to Claim it by Preſcription,21 H.7. 5. 
roi If one in conſideration of one thouſand pound, bargain and fell Land, and 
rei veritare no ſuch money was paid ; yet this being expreſſed upon the Deed of Bar. 

ain and Sale, and a Receipt of the money; the Bargainor, it ſeems, is concluded to 

the.contrary, Dyer 169. 

11; If one — a Deed per dures, and after when he is at large, he do make a 
Defeſouis to it, it ſeems, he is eſtopped to ſay it was per dures, Broo. Def. 17. If 
one o_ name of 7. S. of . binde himſelf in an Obligation, or Bill, or the like: 
No he is concluded by this, and he cannot ſay that his name is otherwiſe, or that 
he is of another place, and ſo avoid his Deed ; for which fee 10 H.6.8, 3 H.6.15, 
22 H.6. 73. 0 
be. — Condition of an Obligation is in the particularity, as to infeoff 5. x, 
of the Manor of F. or to pay ſuch a fum as. S. doth ſtand bound by Obligation 
to pay to . I, or to ſtand to the ſentence of Af. S. in a matter of Tithes, in 
Queſtion between them, there the Obligor is eſtopped to deny any of theſe things, 
which in the Condition of the Obligation he did grant : Bur if the Condition bein 
the generality, as to infeoff one of all his Lands in . or to the Nonſute in all Ag. 
ons 3 here he is not concluded, but may ſay, That he hath no Land there, or 
that thete be no Actions depending, and the like, Dyer 196. 18 Ev . 
21 EAA. 54. 

11: If a Condition be to perform an Indenture, the Obligor is eftopped to ſay, 
there is no ſuch Indenture, 28 H 6. 7, Bro. Rep: 57. 

13. If one binde himſelf by the Condition of an Obligation, to give the third 
part of his Goods, which his Father Deviſed to him, he is eſtopped to ſay, in pleading 
gave him none, 8 fac. Co. B. 

14. If one Recite in the Condition of an Obligation where A doth Demiſe to 
B. and B. to the Obligor. If now the Obligee | bold it quietly, &c. now the 
Obligor is eftopped to ſay A. did not Demiſe to B: 

So if it be a Condition to pay the Rent reſerved on ſuch a Leaſe, he cannot {ay no 
ſuch Rent, Trix. 9 Jac. Sherleys caſe. 

15. If one be bound to perform the Award made by 7. S. he is eſtopped to ſay 
?.S. Nullum fecit arbitrium King & Percival. B. R. Hil. 14 Pac. 

16. If the Condition of a Obligation be, That the Obligor ſhall grant to the 
Obligee all the Lands mentioned in certain Indentures, beating date with the Obli- 
gation, the Obligor cannot plead no ſuch Indentures; but if the Condition were to 
infeoff the Obligee of all his Land in S. Contra per tatam Curiam, At. 18 Pac. J. R. 
Sur. 28 H. 6. 7. 21 Ed.4. 4,54. 

So if A. be bound to B̃. in one hundred pound with Condition that A. before Ai- 
charlmas ſhall ſeal a Leaſe to B. under the Covenant contained in an Indenture, bear- 
ing date, Cc. A. cannot plead that there is no ſuch Indenture. But if the Tenant do 
confeſs by Deed indented, That he holdeth by other Services, then he doth of his 
Lord 1 it ſeems this is no Eſtoppel, neither ſhall the Services be increaſed hereby, 
39 40. . 3. 

17. If the Lord by Deed indented, reciting, that whereas his Tenant holdeth of 
him by ſuch and ſuch Services 14x then he doth hold by) doth confirm to his 
wy ( ſaving his Services) this is no Eftoppel to the Tenant, Plow. 136. 
35 H.. 33. 


. 


18, If 


9 
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18. 4f Leſſee for life; and he in Reyerſion make a, Feoffment, by Deed in- 
dented this ſhall not enure by way of Eftoppe], becauſe it doth enure by way 
of paſfiag an Intereſt add whereſoever. any Intereſt paſſeth from a man, there 
a Deed. ſhall never work by way of Eftoppel againſt him. Co. lib. Inſt. 1 part. 


fe on »1f-a Husband make a Feoffment of his Wives Land, and after the Feoffee 
make a Leaſe to the Hasband and Wife: for life or years; this is no Eſtoppel to the 
Wife, after her Husbands death, but ſhe ſhall be remitted to her firſt Eftate, Lizel. 
— Leſſee for life of B. make a Leaſe for years by Deed indented, and 
after purchaſe the Reverſion in Fee, and B. dieth ; in this caſe A. is not eſtopped 
to avoid his own Leaſe, by Confeſſion and Avoidance: But if A. had nothing in 
the Land, and made a Leaſe for years ſo, and after purchaſe the Land contra, Co. 
bb. Inft-1: , ol. 47. } | 

1 — Leaſe of the Herbage of his Land, and not of the Land it ſelf 
by Deed indented ; this is no Eſtoppel, Cv. Idem. 

22. If one by Deed call himſelf 7. S. Heir of . S. Now he is not hereby con- 
cluded; but in another caſe he may deny himſelf to be Heir of . S. for it was a 
ſuperfluous Addition, 25 H.6. 33. 

23. If one Recite, that whereas he is ſeiſed of the Manor of . he doth after 

ta Rent-charge ont of it: Now this Recital in the Deed, ſhall not prejudice 
im at another time, but he may ſay hei is not ſeiſed of the Manor of . for theſe 
Recitals are not material, Plew. 18. 397. 33 H. 6. 10. 

24; If one by Deed Poll recite that he hath leaſed Land for ten years; and 
then Leaſe the ſame to another, for the ſame time; this will not work by way of 
Eſtoppel. So if one recite that he hath a poſſibllity, or a thing not grantable over, 
and then grant it away; this ſhall never enure by way of Eſtoppel, nay, though it were 


Remitter. 


by Deed indented, becauſe it appears by the Deed it ſelf, the Grantor had nothing 


to grant, Co.155, Dyer 244. 

25. If a Deed be of « Contract, which in truth is Uſurious, and the Deed 
acknowledge; yet in this caſe a man ſhall not be concluded to ſay the truth, 
Co. 5. 69. . N 

= If one have a debt due to him by Contract, and he take an Obligation for it ; 
he is harred to ſue upon the Contract. 

So if irbe adebt due by Specialty, and he get a Judgment, he is eſtopped 
to ſue upon the Obligation again, whiles the Judgment is in force, Co. 
6. 47 

27. Sometimes by Acceptance of one thing, one is concluded to demand an- 
other, (For which ſee Acceptance; ) As if a Woman enter upon, and accept a 

Joynter made to her after marriage, after her Husbands death ; now hereby ſhe is 
barred of her Dower. 

Soif ſhe bring a Writ of Dower, and demand, and recover Dower ; ſhe is 
barred of having any Joynter made to her after marriage, Co, 4. 5. Dyer 
317. | 
28, If one have a Judgment, and have choſen an Execution by Elegit; it 
ſeems be is eſlopped to have any other Execution after, See Execution for this 
matter, 

29. If an Exchange be between two, and one of them enter; now he is eſtop- 
ped and concluded, and he cannot avoid Exchange firſt made. See for this, Exchange, 

Co, upon Litt l. 170. ä 

30. If one have his choice of one of two Actions, and he hath choſen one: 

Nou be is barred of the other. So if one have choice of two Remedies, as if one 
have brought an Appeal of Maime, and recovered Damages, he is barred after to 
bring any Action of Treſpaſs for the ſame, Et ſic # converſo. So upon an Executory 
Contract if he bring Debt, and recover, he is barred of any Action of the Caſe, Et 


fc t converſe, Co. 4. 43. Ca . 94. SL” 
. 21. If 


Uſury. 


By other 
means. 
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3. Whar per- 
ions are con- 
cluded by an 
Eſtoppel, or 
not-. 


— 


appel. 
31. If a Tenant make a Feoffment by Collufion: and the Lord 
vices of the Feoffee ; hereby he 1s E of the Wardſhip, and 


ment of Collofion. So if the Husband felt his Wives Land and die, and he 
partof it in Dower ; ſhes barred of her, C5 in vir. for the whole, F... 4 


144. 

25 If the Husband do diſcontinue the Wives Land, and the Akentts make a 
Leaſe to the Husband and Wife for their lives, and the Leſſor bring Wakie againſt 
the Husband ; he is Eſtopped by the Feoffment and Waſte, to ſpeak of the Res 
to his Wife, Littl. ſect,667. | f « =: "Ee 

33. If a ſled of Land in Fee, take a Wife, and then grant a R 
and after make a Feoffment in Fee, and taketh back an Eftate- tail, and di „and the 
Wife recovereth Dower againſt the Iſſue in Tail by Reddition, the Wiſe farm; 
that her Husband died ſeiſed, and pay a Writ, to enquire of Damages, and bath it. 
in this caſe ſhe ſhall hold the Land charged wich the Rent ; for by her prayer ſhe ac- 
cepteth her ſelf — the ſecond E ſtate, and ſhe is Eflopped to be endowed of 
the firſt, 14 Ed.3. 28. | 

34. 2 ſciſed of Land in Fee hath two Daughters, a Baſtard eigne and malic, 
pwiſne, and die, and they both make Partition, the mxulier is hereby concluded for 
ever, Co. upon Littl. 170. KEW 

35. But if one bring Action of Treſpaſs, the Caſe, or the like, where the things 
are uncertain, and — onely to be recovered, and he hath no 
yet, this is no Eſtoppel to him, but he may! bring any other, or the fame Adionar 

another time. But if he have obtained a J nt upon the firſt, he is Eflopped, 
and the other may plead it in Bar to the ſecond Action, Adjudg, Bridger and Diſſe, 
AMSy ac. B. R. | i 
36 Is Partners do make Diviſion of the Lands they have in Tail, and one of 
them hath the worſt pare, though / ſhe be concluded, yet it is no Eſtoppel to her 
Iſſue. ( ' 
So if Husband and Wife be Tenants in Special Tail of certain Lands in Fee, 
and they have Iſſue a Daughter, and the Wife diech, and he take another Wife, and 
have a Daughter by ber; and both theſe'enter and make Diviſion, though this bean 
Eſtoppel to the eldeſt Daughter, during her life, yet it is none to her Iſſue, C.. ſuper 
Littl. 170 | | | 
37. Eftoppels do commonly conclude none but ſuch as be Parties or Privies ; 
and no ftrangers are bound by them, ' unleſs it be in ſome ſpecial caſes ; as whenthe 
Eſtoppel is by Act of Parliament, or the like. And therefore a Jury upon Oath, are 
not concluded and bound up as the Parties be: As if an Obligation be delivered be- 
fore the date, and dated after the Delivery, the Obligee cannot plead it ſo, but muſt 
plead it after; yet if the other plead Now eft factum, the Jury will and may finde it 
to be his Deed, (v. upon Lirrl 352. | 
38. The Heir at Common Law is commonly to be barred by the Eſtoppel, not 
another Heir, though the Land be to goto him: As if there be Father and Son, 
and the Son have Iſſue a Son and Daughter by one Woman, and a Daughter by an- 
other, and the Grand-father do an AR of Eftoppel by Deed, the Father die, and 
the Son die, and his Son alſo die without Iſſue ; his Daughter now that muſt have 
the Land, ſhall not be barred by this Eſtoppel: So an Eſtoppel on the part of the 
Mother, ſhall not binde the Heir on the Fathers part. And therefore if Bonds be 
given to Husband and Wife, and the Heirs of the Husband, the Husband makes a 
Gift in Tail, anddiech, and the Wife recover in a Cui in vita againſt the Donee, 
ſuppoſing ſhe had Fee-ſimple, and make a Feoffment and die, the Donee die with- 
out Iſſue, and the Iſſue of the Husband and Wife bring Formeden in the Reverter 
againſt the Feoffee; he is not Eſtopped, but may fo do, Co. upon Lirrl. 365: 
So if the Husbard and Wife be 1 enants for life, the Remainder to the Heirs of the 
Baron, and the Husband give in Tail, and die, the Wife Recover in ca vita, ſup- 
poſing that ſhe had the Lands to her and her Heirs in Fee ; and after recovery In- 
feoff another, and die, the Donee die without Iſſue, Now the Heir of the Do 


of this Aver. 


— 
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Cue. 81) Eftovers, &c. 


ſhallrecover this Land, and is not barred by the Eſtoppel of his Mother , — 
be was Heir ta them both; agd-rhetefoke the BHoppel: of one of them , could not 
Bar him, 35 H.6. 33. Bro. Eftoppel 22. Co. 8 33. | 18 Eds. 9. Co lib. Inſt. 
12. 

: = If one Joyntenant 'in Fee rake alan foe years of a anger, the carvigoe 
ſhall not be bound by this, Co. upon Litti. f. 185. 

If one make a Leaſe of part of: Tem, whir&$y he is eſtopped, and after afſign A What per- 
— — oor alſo; and Regularly none but Parties and ſons ſhall cake 


toke advantage of an Eftoppel (and not ellen in Eh, or f 
be any Eſtoppel imany i (and ot Bangor andthe bas 


crths Eflate,” — raters him that wah pacty 00 
the Fina or Recovery, 30 H. 6.2. 
But of ſuch Acts by matter of Record, as trench to the dif- inheritance of him, in 
Reverſion or Remainder : There he in Reverſion or Remainder may take advant- 
age, though he be no party to the thing ; as if — — ptay in Aid of 
a ranger, Meal adde ich. $3. 
Privies in Blood as the Heir, Privies in Eſtate as the Feoffee, Leſſee, oc. Privies 
in Law as the Lords by Eſcheat, Tenant by the Courteſie, in Dower, the Incumbent 
of a Benefice, and others that come under by Act in Law, or in the Poſt ſhall take 
advantage, and be bound by Eſtoppels, Co. upon Littl.35 2. 
It is where one Eſtoppel is pleaded againſt aft another; r e 
it large, Ce. upon Lattl. 35. 4 ) W 
iq an E muſt be pleaded, and the manner of the Corel 
Lays rome 2h 8 54.3 9-690 2 


CHAP. LXXXI. 


O Eftovers, Exchangers ef Gold ad Sitow, | 
Exciſe and ol Eveſtroppears 


overs is a word cher bach many fignifications + For ſometimes 
it — Saftenance that a man that hath done 
— — — for himſelf and his Fa- 
mi during Impriſonment. Sometimes it fignifieth an Al- 
l lowarce in Meat and Cloath. Sometimes an Allowance of 
Woo, to be taken out of anothers Wood. Sometimes it 

I] nifiech Houſ-boot, Hay-boot, and Plongh-boot : - Bur 
rr Th Hons 

a to in and upon 

and Tenement, out of the Wood of another man, 5. 1 Which is either 
ten or twenty load; or Incertain, ſo mach as be ſhall ſpend in ſuch a Hoaſe j or in 
Gre, F. N. B, 181. 38 H. 8 28. See Eo. 2 part. Inſt. 17,78. 


Exciſe. 


— who muſt pay it, what, and how it 00 be pid, See the Ordz 
— 5 at large. Ad, 14 aral. 1649. Merch 17. 1653. 
2. 1649. 


Eftwvers, Whas. 


Ad | of 


* 
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1. Execution, 


what it is. 


How many 
kindes there 


are. 


Extendi fat ia, 
Levari facias 


Liberate. 


Habere facias 


Seifinam, 
what it is. 


. Habere facias 


Poſſeſſionem, 


what it 1s. 


On 
Ao. of Bxchangers of Gold and Silver, or Bankers 
Ee for this the Statute of 25 Ed.zc 12. 


: 5 
of Bveſdroppers- ha 
18 2.11 : | 


{ 
1 100 m1 5: 


| Ererpere tap ai orcs Ho or Window do bear Tales, ang 
to carry them 


6 carry 
this in a Leet, or may 
or Indictment. 


f to breed Diviſion, and do ſo; they are to be puniſbed for 
puniſhed by Juſtices of the Peace, by the Good-beharior, 


£3 347 5 


„„ OBS. LXXXIL 


Xecution is the laſt performance of ſome AR, it is moſt commonly 
taben for the next Act which doth purſue the Judgement, which is 
the Sentence that a Judge doth make at the end of a Cauſe or Sute, 
ſpeaking the Law in the caſe, as it appears upon the proofs beforg 
him. 

In Civil Cauſes it is, where a Judgment is given in any Court for 
the Recovery of any Debt or Damage, or any Lands, or Tenements, 
or other things: Or a man doth N Debt by a Recognizance or Statute 
(which is in the nature of a an. 7p ym the Party by a Writ, is put into the Poſ- 
ſeſſion of the thing, ſo recovered by the Judgment, or acknowledged by the Statute, 
Briefly, It is the of an Actual Poſſeſſion of any thing acquired by Judg- 
ment of Law, Terms Ley, Cv. upon Littl. 15 4. | 

And ſome of theſe Executors are ſmall and valuable, as where the Sheriff doth 
take the Defendants Lands or Goods, and deliver them to the Plaintiff in ſatisfaHion 


of his Debt; or not valuable, or qu1»/qze tending onely to an end: As when the 


body of the Defendant onely is taken and put in priſon, where it is to lie as a pledge 


till che Debt be ſatisfied ; but this doth not ſatisfie the Plaintiff, Co. 6. 87. 


The means whereby this is done, are by Writs, which are called: Writs of Execy- 
tion; and theſe are ſome of them _ the perſon, and ſome of them _—_— 
Goods, and ſome of them againſt the Lands, and ſome of them againſt them all; 
Co.8. 141. | 5 


The Writs whereby Execution is done, are for Recovery of Land in a Real Act- 
on ; as, Habere facias Srifpnam, and an Habere facias Poſſeſſionem, And for Recovery 
of Debt or Damage in a Perſonal Action; a Capias ad Jatifaciendum, Fieri facia 
and Elegit, Co. 6. 51: F. N. B. 265. Weſtm.2. 18. 

There are other Writs of Execution, which ſee in Detinxe, Chap. 37. And for 
all the Writs of Execution of a Statute ; as, Levars facias, Extends facies and Li- 
berate; and for a Statute and Recognizance, and that which doth concern ir; See 
in Statutes in my Treatiſe of Common Aſſurances, cap.20. 

It is a Writ Judicial, and it lieth where one hath recovered certain Lands in the 
Kings Court, then he ſhall have this Writ directed to the Sheriff, commanding him 
to put him in Actual Seiſin of that Land, Perk ſect. 206, 207, 208. Terms Ley 217. 
F. N. B. 220. 

It is a Writ Judicial, and lieth where one that was Evicted out of his Farm, bath 
recovered the ſame in an Ejectione Firme, Or; Quare ejecit infra terminum, there 
he ſhall have this Writ directed to the Sheriff, to command him to put the 


—— 


— — 
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plaintiff into AQual Poſſeſſion of the Term again; and in Execution of both 
theſe Writs, the Sheriff may juſtitie the breaking of a Houſe todo it, if he can- 
not do it ocherwiſe, F. V. B. 220, 221. Ce 104 5.91. 6. 51. Dyer 


is a Writ Judicial, and liech where a man hath recovered any Debt or Damages 
in any Action perſonal in the Kings Court; then he that bath recovered, may bave 
this Writ unto the Sheriff to command him to take the Body of the Deb or, and 
thereupon he ſhall be put in priſon, and there ſhall ſtay without Bail or Maiopriſe, 
until he hatch made ſatisfaction to the Plaintiff, the Debt or Damages recovered. This 
Writ was given by the Srat of Feſtm. 2.'ch.11. Afarlb. 23. Terms Ley 256. Co. 
$. 141. /uper Littl. 289, 290. . | 

It is a Writ Jud:cial, andlieth where a man hath recovered any Debt or Damages 
in any Action Perſonal in the Kings Court, then he that hach recovered may have 
this Writ ro the Sheriff,, commanding him to levy the money of the Goods and 
Chattels of the Defeadant, and co bring it into the Court, that the Party Plaintiff 
may have it, (9.3. 9. Dyer 306. 

And if the Sheriff cake Goods and return ſo, and that he cannot finde buyers for 
the Goods, or delay to deliver it to the Party, then he may have a Venditioni ex- 
poxas, and compel the Sheriff to ſell the Goods, and bring in the money. And if 
he ſay the Goods were taken by his Predeceſſor, he muſt have a Diſtriag as nuper voc 
to the Precedent Sheriff ro command him to ſell them, and bring in the money, Dyer 
363. 13 H.7.1. 34 H. 6. 6. J | 

An Elegit is a Judicial Writ that lieth for him that hath recovered Debt or Dam- 
ages in the Kings Court againſt another, ditected to the Sheriff to command him to 
make Delivery of the one half of the Parties Lands and Tenements, and of all bis 
Goods, except his Oxen and Beaſts of his Plough to the Plaintiff for ſatisfaction of 
his Debt, OI N. B. 152: Co. upon Liitl. 289. Dyer 306. It lieth alſo upon a 
Recogniſance in any of the Kings Courts. | 

Bur theſe Writs of Execution muft be had within a year after the Judgment ; 
otherwiſe it cannot be had till there be firſt ſued out a Scire facias, which is a Judicial 
Writ going out of a Record, and lying where one hath recovered Linds or Tene- 
ments, Debt or Damages, and the Demandant or Plaintiff doth not ſue out Exe» 
cution within a year after the Judgment had ; in this caſe he cannot ſue Execution, 
till he have firſt ſummoned the Party to ſhew cauſe why Execution ſhould not be 
done; and if now he neglect to anſwer, or cannot be found to be ſummoned, then 
a ſecond Judgment ſhall be given, that Execution be done on the firſt Judgment. 
And in this caſe the Defendant may plead any matter growing after Judgment, as 
Outlawry, Releaſe, ec. to prevent Execution, Co. upon Littl. 19. Dyer 148. 
Co.3. 12, And yet if he ſue out Execution within the year, it ſeems he may continue 
it after the year without a Scire facias, Old N. B. 163. Dyer 20% 271. Finches 
Tay 477. . 

Aer Judgment had in the upper Bench or Common Pleas, the Plaintiff may have 

Execution, either of the Body of the Defendant by a Capias ad [atifaciexdam, or 
upon his Lands by Elegit, or upon his Goods and Chattels by Fieri facias. But a 
Capias ad ſatufaciendum will not lie in Execution, unleſs it be in ſuch an Action 
wherein, and agiinſt a perſon, againſt whom a Capias doth lie at the beginning, as 
Debt, Account, Action upon the Caſe, Action of Treſpaſs, Vi & Arms, Annuity, 
and Covenant; in all which caſes Capias ad ſarisfaciendam doth lie, but no Execu- 
tion by Capias ad ſatisfaciendum may be had for Recovery of Damages in a Real 
Action, nor in any Action againſt a Duke, Earl, or Baron, or their Wives, unleſs 
it be in ſome ſpecial caſes : Nor againſt an Heir, or an Executor, but in ſome ſpecial 
caſes, Magna Charta 2. 18. Co.3.12. Weſtm.2, 11. Co.5.88. 6.53. Coos. 141. 
11 H. 7. 5. 2 H. 4. 6,7. 

If one have a Judgment againſt divers for one cauſe, and take out a Capias ad 
ſatisfaciendum againſt one of them, it ſeems, that after this he can have no other 
Execution againſt any of the reſt of the Defendants, Trin. 9 7ac. B. E. The 
Plaintiff after a Fiers facias, if „ be not done upon it, may have an Elegit 

A222 2 or 


Capias ad S4 
tis faciendum, 
what it is. 


Fieri facia, 
nat it is. 


Elegit, what it 
is. 


Sed. 22 
Scire facias, 
what it is. 
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or a Capias ad ſatiifaciendum. But aſter be hath taken qut a Capias ad. ſarirfaci 
dum, ihe ſame be entred upon Record or retorned, be can have no ah ; "ang 
eution. So alſo it ſeems after an Elegit ſued out and retorned, the Plaintiff can 
have no other Execution by Fieri facias ot Capias ad ſatisfaciendum ; but he muſt 
have an Alias Eligit, or he may have an Elegit in another County, 13 HF. 1. Ce. 5. 
87. 15 H. 5. 15. 33 H.6.47. 28 H. g. 9. 19 H. G. 4. 17 Ea. 4.4. 4 H. 19. 
If one have recovered part of his debt by a Fieri facia, he may have a 1 
ad ſatisfaciendum to recover the veſidue, Mich. 4 fac. B. K. Carr, Cale, 
18 EA 4.71. ST | . | 
If the Defendant be arreſted on a Latitat, and he in priſon for want of bail, and 
after the Plaintiff do Her a Judgment againſt him; in this caſe, if he will, be may 
wave his body, and take Execution of his Lands or Goads, M. 4 fac. B. R. Curia 
If a Judgment be had againſt the Defendant, and he having Land, die, and the 
Land deſcehd to his Heir;after a Scire facias, he may have Execution by E legitagainſt 
the Heir for this Land, Dyer'3<8. If a Judgment be given in the Common Bench. 
and removed from thence into the Upper Bench, by Writ of Error, and there af. 
firmed wilhin the year; in this caſe the Plaintiff ſhall have the ſame Proces of Exe. 
cution in that Court, as he might have had inthe Common Pleas without any Scir- 
faciw, (o 5-88. | | | a 
If a Judgment be for Damages againſt two Defendants, and the Plaintiff take out 
an Execution'dy an Elegit againſt one of them: In this caſe it ſeems he can have no 
other Execution againſt the other, 33 H. 6. 47. The ſame Proces of Execution as a 
man may hu vt before a Feire facias ſued out upon a Judgment, the ſame he may have 
alter tlie Scirefacias, and none other. And therefore where a Capias ad /atisfacien. 
aum will not lie before a Scirefatias upon the firſt Judgment, it will not lie upon the 
ſecond Judgment, 48 Ed. 3. a8. 34 H. 6.45. * 

If one be condemied in Treſpaſs, and taken Profine Regis, and the Plaintiff pray 
he may be in Execution for him; in this caſe he cannot after have an E/egiz, or a 
Fleri fari us, unleſs the Defendant die in Execution before the Plaintiff be ſatisfied his 
debt, F. N. B. 246. Ce-$.-77. After Judgment had in an Annuity, the Plaintiff up. 
om Scire facids may have a Fieri facias to levy it as it becomes due, 11 H. 4.34, 
Byvo 119 After the Sheriff upon a Fieri facias hath retorned a Fieri feci, ſed ton in- 
vent enptorer, & c. The Plaintiff cannot have a Capias ad ſatiufaciendum, or an Elegit, 
13 H.7. 1. When the Defendant was outlawed after Judgment, the Plaintiff — 
have prayed when he was taken for the King, that he may ſtay in Execution for him 
alſo; for he hath no other Proces of Execution afterwards, nor hath he any other 
Remedy, unleſs it be by a new Action of Debt, brought upon the Judgment, Co. 5, 
88. No Execution can be had againſt £xecutors on a Judgment againſt the Teſtator, 
but by Fieri facias, and that De boni Teſtatoris onely, unleſs it be in caſe where he 
hath wafted theſe Goods. But for this ſee in Executors in my Treatiſe of Commun 


Aſſurances. 
If one have a Judgment to recover Land, and die before he have Execution, his 


12- Heir after his death, may and muſt have Execution. And if there be Tenant in Tail, 


the Nemainder in Fee with Warranty, and he have Judgment to recover in value, and 
die defore Execution without Iſſue, in this caſe he in the Remainder may ſue Execu- 
tion. If one have judgment to recover a Term, or any Goods, or a Debt, or Dam- 
ages, and he die before he have Execution; in theſe caſes the Executor or Admini- 
ſtrator, not the Heir, ſhall have che Execution. And if one have a Judgment to 
recover Land and Damages together, he may have Execution of both together: But 
if he die, bis Heir muſt have tile Execution for the Land, and his Executor or Admi- 
niftrator muft have the Execution for the Damages. Ando it is incaſe of a Judg- 
ment to femove a Nuſance, and to recover Damages for the times paſt. And if a 
Judgment be to recover a Deed belonging to his Land, or twenty pound, and the 
Plaintiff die before Execution; in this caſe the Heir muſt firſt have a Diſtringe for 
the Deed, ere the Exectitor ſue Execution for the money; and if the Deed may be 
had, the Heiris to have him. But if the Deed cannot be had, the Executor ſhall 


have Execution for the money, Terms Ley Proces, Dyer 208. 19 Ed.4.5. Co. _ 
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Lite. 251-83 H. 6. 41. But io all theſe caſes. jeitber the Heir nor the Executor 
nor Adminiſtrator may have Execution of the ſudgemegt till. firſt they have ſued 
out u Scire Facies againſt the party againſt! tbe Judgement was had, to warn 
him in,co hes taule why Fxecacion hond pot be bad agent hm, And chen if be 
either make default, or appearing can ſhew. no, good cauſe why Execntian ſhivid 
not be done sgainſt bim, che Rrecutjon ſhall be done fox the Plaintiff, a6 it ſhould 
have been for him under whom be claims, 19.Z4 4. 5- . rh bats : 
If an Adminiſtrator get a judgement on the behalf of rhe inteſtate; and die; Adminiftrator 
neither his Executor (if be h 7 d 3 nu bie Adminiſtrator ſhall have Execution 12 
of this Judgement, but the iniſtrator 4% beni now Adminiſtratis 01 the firſt in- 
teſtate, ſhall have Execution. And if an Execu: or get a Judgement on the behalf of 
the Teſtator, and then die 3 If he make an Executor ue ſhajl have Execution upon 
chis Judge weint. But if he die inteſtate, his Adminiſtratot, unſeſs he have alſo an 
Adminiltrator de hon now Adrpinifratis of che Leſtator, cannot have Execution: 
upon this Jadgement, Co. 5. 9. If an Executor durante mine <rare, ger, a: Jadge- 
ment, and betore Execution the Executor doth come of age; in this caſe the 
£xecutor himſelf may have Execution of this Judgement. So if one be Fxecucor 
till A be married, and get a Judgement, and before Execution a is married ; in s 
this caſe it ſeems the firſt Executot may ſue out Execution, Af. 9 Joc. J, R.Derets 
Caſe, | 113 I 
If Judgement be given againſt a Tenant in tayl, and he die before Exxeution, 
it may be done by Habeas facias ſes againſt che iſſue in topl, Co. 1. 840108. 
If a Judgement be agaiaſt two Diſleiſors, and one of them die before Execution, 
the whole damages ſhall not be levied of the ſurvivor, but a pact of it ſhall he levied 
the Heir oi him that is dead, Co. 3. 13. 3t 210253 
If che principall upon a.ſpeciall Bayl do not after Judgement pay the money or 
yield his body z then and not before, Execution is to be ſaed againſt che Bayl, Cox 
5.70, An Heir or an Executor ſhall never be charged by aa Execution, hat fer ſo 
ach.in Land, Goods or Chacels, as are come co his bands from the debtor, 
wles.ic be by his On falſe or fooliſh pleadiog.. If ehe Defandapt be taken upDο 
Calas ad /atisfaciendum upon a Judgement, and he die in Execution ; in this caſe 
the blaintiff may have a aew -Execntipo againſt his. Heirs, Rrecstors or Admini- 
rators( as the caſe is) and-ſhall recover his Debt upon bis lands, goods, or 
chattels, Co. 5. 86. 87. F. N. B 267. RE 
But no Execution can be had againſt an Heir, Executor, or Adminiftrator, upon 
aJadgement given againſt anothet under whom he comes, and in whoſe goam be 
ſands, albeit ut be within a year after the Judgement ad, but there muſt be firſt a 
Seire facias againſt him to ſhew cauſe why ic ſhould not be had, Ca. 3. 11: Dyer 208. gcire facias. 
If two ot more be bound in an Obligation jointly and ſeverally (as the manner is) 
ind the Judgement is given agaiaſt them all, in this cafe zbe Plaintiff may take them 
all in Execuuon by a capsas ad ſatiſſaciendum. But he can be laysfied the debt but 
once: and therefare if one of them pay the debt, and any of the reſt be in Execution 
in this caſe be and all the teſt ate to be dischatged of the Execution. So if he recover 
the Debt ot value thereof by fiexi facies or elxgit of one of them, the Lands and 
goods of the teſt are to be dilcharged;for be ſhall have Execution with ſatisfaction 
but once. So if the Judgement be on a joint-bill, it ſeema the Law is the ſame; 
And if in tbeſe caſes the Judgement and Execution be had againit one only, the 
Sheriff may levy.the whole. debt of him. Co. 11. . 5. 87. 119. 4 H. . 8. And yet 
if one have a Judgement for damages againſt divers men for one jnint-Treſpaſs, in 
in this caſe he can have but one Execution againſt them all. But upon this, if it be 
inſt che bodies by capi ad {atirfaciendum; the Sheriff may take all or any of 
m at thattime in. Execution, and if it be againſt their goods by, fiex#facas, he may 
lexy it once of all ot any of them. But it muſt be levied but one and they muſt beat 
itequally amonęꝑſt them. And therefore if in che caſe befote. Exæcution be firſt ſued 
out againſt onetof them, and the damages · is levied, and after anothet of them is ſued 
fot che ſame Treſpaſs, he may pleade Execution with fatisfaRion againſt the other, 
Co. 11.43, 3 H. 4. 13. 20 H. 6. 11. 34H.6. 43. Paſab. 3. * 
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what things Upon a Judgeinenc given for debt or damages in the two Courts of Record 
ſhall be liable ;3/, Prminſter , generally all the Land that the Defend ord ut 


to Execu'ion, 
and the Sheriff 


may rake by 
Seck. 5. 


Upon a Capiss 
ad ſwisfacien- 


dam. : 
upon a fieri 
facias, 


Executor. 


Upon an E- 


legit. 


How the She- 


riff is to do 


dicii, or at any time atter and all the goods and charre!s he bath remipire exergy; 


Upon a capias-ad ſatiiſaciendum, the'Sberiff can take nothing but t body of 


detendant, tor the writ is to doe no more but to rake hiv body: and to detain dim in 


- 


priſon till he hath ſatisfied the Debt. Co. 5. 8. 
Upon 4 Fieri facies the Sheriff may rake in Execution any GoodsvorChattels 


int Hath repore reddlejonss fu. 
ſhal. be ſabjeQ and liable to the Execution! And all theſe thay be taken'in Execmric, 


vertue thereof by the Sheriff, in whoſe bands ſoever they be, Ds. 300.34 Co. 3.12. 34 H. 6 4: 


the 


r-all 


or perſonall, tbat the Defendant hat h at tbe time of the Execution awarded a Leaſe 
for years, wardſhips, cattell, corn, hbouſholdſtuff, Aden and the like, ind this 


: 


having taken be may ſell aud make money of it, a 


chis-money pay to the Plaintiff 


C. 81171. 7. 39: But the goods or Chattels a mat liath'as Executot vr Admin. 
ſtrator, cannot be raken in Execution, for the Executor or Adminiſtrators gwn debt 
as they may and muſt for the Debt of che Teſtator, flow: 525. Aud het it hath 


be en lle ld that the goods I have to the uſe of another ate hiable to Execution for 


Mm 


Debt, becauſe they ure mine dy Law, and bis only in equity, A. 7. Pie. C. 4. J. 
So if the defendant deliver bis goods to me, to deliver over to another, that in this 
caſe beſote the delivery they ate liable to Execution, (Cv. 9. 171. Ifa man haye 4 
Lealc for years in the right of his wife, & aJudgement be had and Execution awarded 
agaiuſt him, and be die before it be executed, yet it is ſaid, the Leaſe is liable to the 
Execution. So liketviſe if the Defendant have 2 Leaſe for years in Jointenancy with 


another, Pl 224. And yet if the defendant die before Execution awarded 
the Term is diſcbarged and ſhall got to the ſurviver. But goods pledged and 


out, 
not 


redeemed, or leaſed for any time and the time not expired, goods diftraired apt 


continuing as a diftteſs, goodstaken in Execution for another man and another 


are not liable to Execution So offices bf I ruſt which are not grantable over, may 
not be taken in Execution, Dyer 363. 7 H. 6. 11. Dyer 67. Co. 8.171, 2 H. 4, 


14. But ſome ſay that if there be other goods enough that the Sheriff may not 


take 


in Execution the Beaſts of the Pio, if che other goods be then and there prefenc 
and to be had, whether it be an Execution for the Lord Prerettor, ot a ſubjedt, There 


fore let the Sheriff take heed to this, Co. 2 part Inſt. 133. 


Upon an Elegit the Sheriff is to make Execution of the one balf of all the Honſes, 


Lands, Medows, Paſtures, Rents, Verſions, and Hereditaments,whereof and wherein 


at the time of the Judgement bad, or after the Defendant had any ſole eftate or in- 
tereſt in Fee tay], or for life, into whoſe hands ſoever the fame doe afterwards cout 
ſo alſo the one half of all ſuch Lends he doth bold in Jointenancy, ſo long is the 


Defendant doth live, and of all, if he do our. live his companion : Soalfo 


ifthe 


hosband and wife hold Lands for their two lives, this is exrendable upon this Writ 
But a right only to Land, an Annuity, Copie hold Land, Land the Hosband bad in 
right of his wiſe in Fee, or for life after her death, is not extendable, nor liable to 
Execution. And all the Goods and Chattels except only the beaſts of the Plough) 
which che Defendant hath at the time of the Execution made, are liable to Execution 
on this writ, a8 on a Fzers facies. But none of the Goods or Chattels before Exec 
tion, Jona fide made away, are liable to Execution on this writ, Vim: 2, 18 
C. 6. 78. 8: 171. Dyer 2c6. 335. Co. 7, 59-38. 4. 67: 78, F, N, B. 48: Pin 


224. 178, 2 H, 4» 14. 


And it the one halfe be extended by one elegit, and then another elegit comes, the 


one balf of the Reſidue only, and not the one half of the whole ſhall be 


ion, and - 
what ſhall be upon this ſecond writ. Brownl. 2 pert 97, As to this purpoſe, theſe things multhe 
ſaid co be well premiſed, à. That if a Sheriff enter into a Franchiſe to do execution, it is good, Firm 


done by him, 


or not. 
Sea. 6. 


von debet, factum valet. But the Lord of the Franchiſe may have an Aion of the 


caſe againſt him for it. But if the Bailiff of a Franchiſe do Execution without thi 


ARion of the Franchiſe, it is void, and he a Treſpaſſor in all he doth, 11 H. 4. 7. 2. If the 
Caſe, Sheriff open or break any houſe to do Executionat the ſuite of a common perſot, 
Treſpaſs the Execution is good, but the party whoſe houſe is broken may have an Action u 


Treſpaſs againſt him for the breaking of the houſe, Co. 5. 93. 
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3. It s Sheriff do make Execution upon 2Capias ad ſatisfaciendum, Fieri ſfatias, Ha- 
bere facias ſeiſinam, Habere farias poſſeſſionem, a Liberate, or any ſuch like final 
Proces upon which no further Proces is to go, though be never return the Exe- 
cution, yet is the Execution good. But if the Execution be made by Inqueſt, as 
upon an Elegit, or the like, there Execucion.is not well done, if it be not retorned. 
If the Sheriff levy the money, and give it to the party Plaintiff, though be never make 
any return to t he Court, it i good enough, (9:5. 90. 4. 67.11.40. 20 H. 6:24. 

4. If the Sheriff have a Fieri faria, or Capias ad ſatisfaciendum againſt a man, and 
before Execution he pay him the money; iu this caſe he cannot do Execution after: 
If he do, an Action of Treſpaſle or falſe Impriſonment lieth againſt him, Per uſt. 
Jones. & ff. Ber ly, B. R. Paſch. 12 Car. 


Upon en Habere facias ſeiinam,or poſſeſſionem,the Sheriff is to put the Plaintiff in- 


to poſſeſſion of the Land recovered according to the Writ;and if it be of a bouſe, and 


be cannot otherwiſe do Execution of the houſe, he may break open the houſe to do upon 


- 


Treſbaſſe. 
Falſe Impri- 
Onment. 


Sed. 7. 
an Ha- 


it, Co. 5. 93 · If the Judgement be for Rent, the Sheriff may make Execution by word, bere facias ſei- 


or by any part of the Land out of which the Rent doth iſſue, F. N. B. 179. 
The Sheriff upon this Writ is to do his beſt to take the body of the party in Exe- 
cution and for this purpoſe be is to ſeck for him, and if the door of his houſe be open 


or poſſeſ- 


Seck. 8. 


fionem. 


he may gu into bis houſe, and take him out of the houſe, But he may not break open Upon a Copias 
the > 4 ed Sith 


nor (as it ſeemes) may he pull the latch, and open the dore if it be ſhare, 
Ce. 5:91. 93+ Dyer. 67: 224: And yet if the Officer do ſo, and by that means 
doth apprehend and arreſt the party, the Arreſt is good, but the Officer may be 
puniſhed for his exceſſe, Per ch. 7 uſt. Hobart. Paſcb. 21 fac. And if the Sheriffcan. 
not find him he muſt tetorn upon the Writ a en eff invents , and thereupon the 
Plaintiff may have a Writ of Exi gent, and ſo out. law him, Dyer. 67. 224. 
The Sheriff upon this Writ is to do his utmoſt endeavour tolevy the money upon 
the Goods and Chattels of the Defendant, and for that purpoſe to enquire and 


if be can finde out any Goods or Chattels of bis, w Execution may be made; f 


aci . 


And it will be wiſdome in the Plaintiff to make a diligent ſearch to ſee if be can finde 
out any thing to be taken hold of, and if he can diſcover any, to direct the Sheriff to 
it, who ex Officio is to take it, and to ſell it; and if he cannot ſell it, he is to retorn it 
ſo, and thei a Writ called a venditions exponas ſhall be ſent to the Sheriff to 
force him to ſell them, and pay the Plaintiff. But for the opening hereof, theſe things 
are to be known. 

1. If the out- dore of the houſe be open, the Sheriff may go into the houſe, and 
take any thing there liable to the Execution. and being come in at the open door, it 
ſeemes he may break open any of the inner doors 18, Bd. 4. 4. Co. 5.90. Co. 4. 74. 

2: If any of the Defendants Goods or Chattels be made away by fraud and covin 


Seck. 9. 
pon a eri 


of purpoſe to deceive Creditors, the Sheriff may notwithſtanding take them in Exe - Fraud. 


cution, Co.5; 90. 

: If the Sheriff take Leaſes for years or other Chattels real in Execution, he may 
— and fell them without taking an Enqueſt by a jury of them, and the ſale will be 
, Co, 5+ 90: 4. 74+ * 

4. If s Sheriff after Execution made, fell Goods or Chattel and after the judge- 
ment whereupon the Execution was had is reverſed by Writ of Exrour, yet the ſale 
made by the Sheriffis good and unavoidable, Co. 5. 90. 

50 If the Sheriff ſell the Goods under foot, yet the ſale is good, and the Defendane 


hath no remedy; And yet if there be Covin between the Sheriff and the buyer, per- 4h of the 
Caſe. 


=_ the owner may have remedy by an Action of the Caſe, or by ſome other means, 
elw, 664. 
Ide Sheriff upon this Writ is to purſue the charge and direction of the Writ (that 
_ deliver tothe Plaintiff the one half of the Defendants Lands be had, at, or u 
r the time of the Judgement, and all the goods and Chattels the Defendant hath f. 
at the time of the Execution done. But in this caſe the Sheriff may not do all himſelf, 
as he doth upon the Fieri facias. For in this caſe, the Lands, Goods and Chatrels 
muſt be found and prized by an Inquiſition, and the verdict of a jury, and the fame, 
and the value thereof returned before be can deliver them to the party or ſell 1 
t 


Sect. 10. 
pon an Ele- 
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chem away, and then if there be any Leaſe for years, the Sheri may eicher ſell ic 
and deliver the money to the Plaintiff, or hu may deliver it to the Plaintiff at — 
value, which be will, Coo. 6. 73.4. 75. 7.39. Plow: $24.441.Dyer: I co. mau. a th; 20; 
If there be two ſeveral] ane man, he chat firſt ſacs out the Ely. 
it ſhall have che one half of the whole, and he that ſueth out the Slegieilaft ſhall 
have but the one half of that which is left, Trin. 38. Elia. o. B. Ci is Nu Cole, 
If an Action be brought againſt one upon the Deed of his Anceſtor, Binding his 
Heirs to do any thing, and Judgement be had: ag-inſt the Heir, in this ele the 
Plaintiff may either have this Execution of the one half of bis Land upon theft 
Weſtm.:. or (at it ſeems) he thay bave Execution of all his Land by a Writ at the 
C—_ 1 — —— — C Mag la a; WIEN GL 
a mani bein Execution for C ait ad [at . i | 
5. In what caſe Execution, the Debt unpaid , in this caſe the Execution is not diſcharged. Bus the 
che Defendant. Plaintiff ſhdli have as much remedy to take his Execution upon his Lands, Goods of 
in Execution Chatrels,8 if he had never taken his body in Execution, Stat. 21. fac cb. 27 0ug 86, 
why If two be in Execution for one Debt, and one of chem die under Execution, this 
er nor. doch not diſcharge the other, F. N. B. 146. * 
Set. 1 If one be in Execution upon 8 Capias ad ſarifaciendam , and the Court adjudge 
— — the Judgement or the Execution erroneous, and ſo Null it; by this the Defendant 
By AR of Law «ii be diſcharged of Execution, Cos 8. 143.38 H.6 4: Daten. 
If one takenin Execution eſcape, and the Plaintiff bring bis ARtionagaink the 
Sheriff, or have a Ceps retorned upon the ¶ apia ad ſarufaciendum, and tho is filed. 
in this caſe the Defendant as to che Plainciff is diſcharged of Execution for ever; Bur 
if no {epi be tetorned, nor Action brought againſt che Sheriff, in this caſe the Law 
doth judge him to be out of Execution, 13 H.7: 1. Flow. 36. 3 HG \ - 
If divers be in priſon for one cauſe, and the Plaintiff receive ſatisfaction from) one 
of them, all phe reſt are to he diſcharged, Co.11. 7. 2. R. 3. g. But if two be bound 
in « bond, and Judgement and Execution againſt them boch, this will not di 
the other, nor ſhall be be diſcharged till the Plaintiff have recoveted the Debt of 
Sheriff, Co. 5:86. If one be taken by a moms pro. fine, in ſuch 'a' caſe wherein 
ſhall be ſaid to be in Execution for the Plaintiff alſo, and be do aſter ſue Brecy- 
tion againſt the Defendant by Fieri Facia, or Elegit; in this taſe the in dil. 
charged ſtom Execution, as to the Plaintiff, 13 H. y. 6. If one be in Executian by4 
{ «pias pro fine, and he is after taken in Execution for a felony; in this caſe be is di 
charged of che firſt Execution, 6 Ed 4. 4. Dyer.60. If a priſoner be deliveredou of 
Execution by priviledge of Parliament this is no diſcharge , but after the priviledge 
is determined he may be taken again, Star. 1 Pac. ch. 3. 1321 
ne Ad of | If the defendant pay the money, he is hereby to be diſcharged of the Execution: 
th. parc. But if the Plaintiff make any releaſe, defeaſance, or other ſuch like Ad to the De- 
fendant being in Execution, amounting to a diſcharge of the Execution; this in not t 
diſcharge 5p/o facto, but by this means the party may procute a diſeharge: and yet if 
the Plaintiff himſelf ſhall deliver the priſoner out of Execution, hereby he is ip/e falle 
ion of 


he 


{ ©  _ difcharged of the Execution for ever. So if the Plaintiff acknowledge fati 


Record, by this the Defendant is for ever diſcharged, Co. 5. 86. 6.13. Co. g. 152. Dyer. 
152. Trin g. Iac. B. R. 5 
If the Sheriff have a man in his cuſtody by Proceſs of law , and after ihis a Writ 
_ 4 in Of Capler ad/ariefaciendum is delivered to bim: in this caſe in Judgement of Law be 
ſhall be Gid++o ſhall. be in Execution preſently upon that Writ, though he never make any actual 
be in Exe» Arreſt thereupon, Co. 5, 89:11 H. 4. 12. 14. In all caſes where the Plaintiff may 
on, or not. havea Capias ad ſatiefacienduw in the ſuit, and the defendant is taken by a C 
pro fut, ora upias ut legatum after Judgement, there the Defendatit ſhall be in 
Execution at the ſuite of the party, alſo without prayer or motion to the 
.. Court: And in all caſes where he may have a Fieri facias, and no Cat ad ſarinſari- 
enlum, at in ſſiſe, Rediſſriſin, and the like, and the party is taken by 2 Capias pro 
fr, aud commixted to prifon at the Keepers of the Liberties ſuite; in all theſe caſes 
alſo, upon a ptayer and motion to the Court, the Defendant ſhall be in Execution 
for the parry alſo, but not vous prayer. And in caſes where the —_ 
( adgement, 


Cane. 83. Extinguiſhment. 553 
Judgment, and doth ſurceaſe his time, ſo that now he cannot have Execution by Capi 
adſatisfaciendum. or Fieri facias, but he is put to his Scire facias ; in theſe caſes if the 
Defendant happen after to be taken by a E ꝙias pro fine for the Keepers of the Liber- 
ty, or by a Capias ut legatum, he ſnall not be in Execution for the Plaintiff, without 
prayer or Motion to the Court, Co. 5. 89. F. N. B. 121. 7 H. 6. 6. Dyer 306, 
1 H. 7. 15, 13 H. 7. 1. | | 
If +4 — urrefted by a Latitat be in priſon for lack of Bail, and the Plaintiff 
a Judgment againſt him: in this caſe he ſhall not be ſaid to be in priſon, unleſs the 
Plaintiff deſire it, A. 4 Jac. B. R. Carrs caſe. So in caſe where a priſoner is com- 
mitted to a wrong priſon, or unduly committed to priſon, Dyer 197. 306: 
If after a Judgment given, the Judges of their own heads, or at the requeſt of a 
Gaoler, or the like, without any Prayer of the Plaintiff, do commit the Befendant 
to priſon; by this the Defendant ſhall not be ſaid to be in Execution at the Sute of 
the Plaintiff, Dyer 297. | 
And in all theſe, and ſuch like caſes where the Law doth once adjudg the party to be 
in Execution at the Sute of the Plaintiff, if the Sheriff ſuffer him to eſcape, he is charg- 
able for the ſame to the Plaintiff in an Action of Debt, or the caſe, Dyer 306. Debt. 
If a Defendant die, his body being in Execution, the Plaintiff may have a new Exe- ien of the 
cution againſt the Lands or Goods of the Defendant as he pleaſeth. But the Plaintiff . 


whiles he bath the body of the Defendant in Execution, can have no other Execution 9. — 
againſt his Lands or Goods, Co.5. 65,66, 86, 87; ks 


If a man have Lands in Execution by an Elegit, and he be wholly. evicted out of caſe a man 
it; in this caſe he may have a new Execution, either againſt the Defendancs Lands hall have a 
or Goods, as he might have had before the firſt Execution, onely he maſt firſt have — 
a Scire facias againſt the Defendant, or he that comes in under him; But if a man be and how: * 
evicted out of part of the Land, or for a time onely, io that he may take his full Scire facies 
Execution by holding it over afterwards ; in this caſe he ſhalt not have a new'Execu- 
tion, for a man ſhall never have a new Execution by the Statute of 32 H. 8. 3. But 
in caſe where be is clearly evicted out of all thatwhich he had in Execution, Co. 4.66. 

A new Execution may be ſued againſt any man, who by Privilege of Parliament ſhall 
be feracliberty, 5 7.65. 13- þ- þ Jude j * | 

It is a Writ lying where a man bath a Judgment in nty-Courr, Court- ; 
Baron, or Hundred Court, againſt Plaintiff or Defendant, — is de- 2 it 
ferred in favor of him, then the party grieved may have this Writ to haſten it, is. | 
F. N. B. 120. an ci 7 x 

See the old Statutes of Executions, Weſtm.2.18.15. 31 HF. 8.5. 1 Pac. 13. 3 Pac. 

8. 21 Tac. 24. r ; k 


; 


— — 
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CHAP. LXXXIIL 
Of Extinguiſhment. 


WS T lignifieth the effect of Conſolidation, and is uſed for a perpe-P Sed. 1. 
Ge tualſtop of a mans right; as for example, If one havea Rent- . Extingaiſb- 

charge, iſſuing out of Land ſor ever, and after be purchaſe te — 
Tame Land for ever ; now hereby the Rent is extin& forever. 

So if a Leſſee for years obtain the Fee-ſimple of Land, ſo that 

both Eſtates are /imml & ſemel, in him, now by this the leſſer 

Eftate for years, is extinct; and this differeth from Suſpenſion; Reviver 
becauſe in that caſe the right ſuſpended doth revive again: But : 

in this che Tight extinct dieth for ever; but in this they both 


agree, that whiles the thing ſuſpended or extinct, doth:ſd remain, it is as if it were 
not, and cannot be uſed or diſpoſed,. or had as before; usa Debt ſo Suſpended or 
Extinct, cannot be ſued for, or had by Executors: A Term of years ſo ſuſpended 
or extinct, cannot be had, or diſpoſed, or 8 neither ſhall go to Executor 

B bbb as 


1. SuFenſion, 
what. 


3. What things All kinde 
may be Extin- 1; 


iſhed or - 
— or ons, Rights, 


nor. 


4. In what 


caſe an Extin - 
guiſbment ſhall 


be, or not. 


Of an Mate. = 


Extinguiſbment. Car; 
as another Term, and ſo forthe reſt ; for this operation of Law makes a kinde of 


mullity of it: And yet in ſome ſpecial Caſes, a thing ſuſpended, or extinQ, ſhalt he 
ſaid to be in efſe, as to a third perſon ; as if one that is Leſſee for years, bis 
Land he holdeth, ſo for his Term with a Rent, and then ſurrender to his Leſſor, Now 
howſaever his Term be extinct, as to his Leſſor, and to himſelf, Yer as to the Grantee 
of the Rent it hath his eſſe till: So if an Executor have a Leaſe for years, and pur. 
chaſe the Fee · ſimple of the Land, as to the Executor, and others; this is, and ſhajj 
be ſaid to be extiact; but as to Creditors to be accounted Aſſets. this ſhall be faid to 
be in efſe, and the Executor ſhall anſwer for it. See ZE xtinguiſbment, C., 
10. 51. 

This word is ſometimes uſed Pro miseri E xcommunicatione. For which fee the 
Statute of 24 HS. 12. But more commonly, and ſo in this place it is uſed for a Tem. 
poral Stop of a Mans Right. As for example, When one hath a Rent or Service one 
of Land in Fee, and then Purchaſe an Eſtate in the Land for life or years, now 
by this, the Rent for the time is ſuſpended, and the Purchaſor cannot have it, Ce, upon 
Jank13: 279. 147. (*. 2. 61. 
of Rent, Seigniories, Services, Commons, Ways, Cuſtoms, Franchiſe, 
Liberties, Immunities, Uſes, Executions, Warranties, Debts, Statutes, Oblipar; 
| —— — _ Authorities, and E 
for life or years, may be Entinct, and ſome of theſe ſuſpended. But Eſtates in Fee. 
ſimple, or Fee- tail cannot be ſuſpended, nor —— — See J- 
fra, Dyer 281, Ce. upon Liztl. 102. 3 89, 300. And this Suſpenſion may be of 
any of Seigniory, Rent, Profit, Appreader, &c. By reaſon of the unity of 
on of the ſame, and of the Land, out of which it doth iſſue, and then it ſleegerh 
ancly, and may be awaked or revived z but when they — they die, 
and cant be revived, and ſo long no benefit can be taken of the Poſſeſſion, by 
Rent, Werdſhip, or the like ; but of an Eſchear, or any thing touching the Right, 


Contr, 0. U Li 
— „by what means ſoever in one 


alete Ble: 

perſo l 7 — other, and tha 

n final & ſemei, one is 0 tother ſo a5 
it is able to ſwallow up the leſſer; in this caſe the leſſer ſhall — 3 
greater, and utterly extin&t: As for example, If an Eſtate for life, or years, and 
or Fee-tail, come together, the Eftate for life or years, is extinct. 
So if a Leaſe for years, anda Leaſe for life, come together, the Leaſe for years 
though it be for never ſo many years) is extinct. Bros. Extingniſoment 51: 34. Co. 
upon-Lirr{.300. 

So if an Executor have a Leaſe for years from his Teſtator, and then purchaſe the 
Fee-ſimple, or the Fee diſcend upon him, the Leaſe for years, is extinct. $0 if one 
have an Eftate for his own life, and anEftate, (5. e.) for anothers life at once, the 
Eſtate par auter vie, is extinct, and drowned in the Eſtate for his own life. Soif 4 
Leaſe be made to A. for the life of B, the Remainder to A. for his own life ; the 
Eſtate — the life of B. is extinct, and drowned, (Cv. 1. 87. Bro. 409. Dyer 11. 
Co. 11. 7. 

If one be poſſeſſed of a Term of years, and do by his will deviſe it to A. for life, 
the Remainder to B. and after A. purchaſe the Fee, or it do diſcend upon him ; in 
this caſe the Leaſe is extinct, becauſe the Remainder co B, is void, Cs 


10. 52. 
If the Tenant ſor liſe ot years, and « ſtranger purchaſe the Fee-fimple, the Term 
is entinct; as to one Moyety of the Land, Ga. a. 61. ; 
M a Leſſee for years be oufted, and be in Reverſion diſſeiſed, aul 1be Lefſee do 
Releaſe to the Diſſeiſor, the Term is extin@, and the Diſſeiſee may enter: But cov- 
tif he that Releaſe had an Eſtate for life, (v. upon Liti. 256. 
Ian Eftate be to A. for life, the Remainder to 8. for life, the Remainder to A. 
io Fee, and A. die; now the Eſtate for lie to A. is entindt, 46 £4:3. 16. 
If one that hath an Eftare s Tenant in Tail after a poſſibility of Iſſue extin come 
hy an Eſtate in Tail, or in Fee ; the Eſtate he hath as Tenant aſter Poſſibility, is ex- 
tinct. Ire. Eſtate 25. 1 


„ — * * 
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lives, his laſt Eſtace for two other lives, is extinct. Bur ſuch Eftates may be one in 


inder after another, Co.) 11. 
447 a Tenant by Elegit take a Confirmation from the Conuſor, for the Term of bis 
life, bis Eſtate he had by the Blegic, is extinct; and the Tenant that was by Elegit. 
hath now an Eſtate onely for life, from the Confirmor, ſubje to his charges before 
the Confirmation as other Eſtates for life. Jo. Extiagviſiment 30. bone 
If a Tenant by Statute obtain the Fee - ſimple of the Land, bis Eſtate he bad by the 


Extent, is extinct. Bro. Ext iagaiſiment 30. 56. 


If an Eftate in Fee Conditional, and an abſolute Fee · ſimple come together, and 


they are united, the abſolute Eſtate hath drowned the other, (v. lib. Iuſt, 1 part. 

a. 18. | 5 
l If one aſter his Title, begun to be Tenant by Courteſie, make a Feoffment in Fee 
upon Condition, and enter for the Condition broken; yet by this be harh'extinR his 
Eſtate, ſo that though his Wife die, yet he ſhall not be Tenant by the Courteſie« ' 

But to make an Extinguiſhment of an Eſtate, theſe two things muſt be. 

1. The two Eftates muſt be together in the ſame perſon mal & ſemei in poſſeſſi- 
on; and there muft be no intervenient Eftate berween them. 

2, The one of them muſt be greater and higher. then the other, able rodrown 
and ſwallow up the other, or elſe there will be no Extingoiſhment of either; as for 
Examples. 

If 2 be a Leſſee for ten years, the Remainder for ten years, or the Leſſor grant 
to another for twenty years, and the firſt Leſſee for ten years, have or purchaſe an 
Eſtate for life, or in Fee: Now in this caſe his Leaſe for ten years is not extinct. 
Bro. Extingnuiſhment 1. 54. Bro. Felt. 409. | x 
Ik the Leſſor make a Deed of Feoffment, and a Letter of Attorney to the Leſſee 
for years, to make Livery, and he doth it accordingly ; this will not extinguiſh the 
Term, Ca lib. Inſt. 1 part. fol, 3 2. | 5 | 
If Lands be given to two men, and the Heirs of their two Bodies, though here 
they bavean Etate for life joyntly, and ſeveral Inheritances; yet the Eftate for 
life, is not extinct: But if it were by ſeveral conveynces, contra; as if 'n Leaſe 
were made to two for lives, and after the Leſſor grant the Reverſion to them two, 
and o the Heirs of their two Bodies, the Eſtate is drowned, Cs: upon Litel. 

fol. 182. 

If an Eſtate-rail, and a Fee-ſimple come together, they continue divided in him, 
and the one of them doth not drown the other, Co, 1. in Altonweod: caſe. 

If an Eſtate in Tail after poſſibility of Iſſue extinct, and an Eſtate for life, other- 
wiſe come together, they are neither of them extinct; for they are all one in quan- 
tity, 

So if a Fee-ſimple, and a Fee tail Eftate meet together, the Eſtate · tail is not ex- 
tint. Co. 12. $1. 3. 61. | 

If a Manor Woman Leſſee for years, take a Husband or Wife that hath the Rev 
verſion, it ſeems this Term by this is not extinct. | 

If an Ellate be to a Husband and Wife for the life of the Wife, the Remainder to 
the Husband in Tail, the Remainder to the right Heirs of the Husband, the Eſtate 
for life here, is not extinct, 8 Ed. 4. 20, 

If a Leaſe be made to one for his life, and twenty years over, theſe two Eſtates 
will ſtand together well enough, and there ſhall be no Extinguiſhment: But if it 
were a Leaſe for twenty years, the Remainder to him for life ; here the Eſtate for 
years were extinguiſhed, Bro. E xtinguiſbment. 

If a Leffor make Livery upon the Land of his Leſſee for years Rendring Rent, and 
the Leſſce give him leave to do it; it ſeems this is not Extinguiſhment of che Term, 


Dyer 33. 
If one that hath a Leaſe for years, grant it to his Wife that hath the Reverſion, 
_ - a ſtranger; by this the Moyety , that the Wife hath , is not extig, 
ow. 67. 


If one that bath Execution by a Statute, get - _ againſt the Conuſor 
Bbbb 2 


and 


* 


tf one that hath an Eſtate for his own life, __ an Eſtate for two ocher $8. __ 


Of Rent, Ser- 
vices, Way, 

Common, and 
the like. 


Sec. 3. 
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— 


Of Rent, Ser- 
vices, May, Com- 
mon, and the 
like. 


Sec. 4. 


and Exeention of the ſame Land by Elegic ; here s no Extinguiſhment. Bro, E 


— 
9 A. — a Leaſe to B. for years, and after Covenant with C. to levy a Fine to 
B, end do ſo till a Recovery be had, to the intent onely that B. might be Tenant to 
the Precipt. and at 4 Recovery might be bad, which yes to be to the uſe of C. 
20d bis Heirs, and a Fine and a Recovwyy is had accordingly ; in this caſe the Term 


Fermi»: cale. See AA. 

Where one hath as high, as good, and durable Eſtate in ay Land, as he bath in 

any Rent. Common, or other profie, 2 "por 7 the — here he 
„ar other profit, isextinct : o pur 

1 diſcend to him from his Tenant; now the Services t 


ict. 
30 if ane have a Rent · charge iſſuing out of the Land to him, and his Heirg, and 
he puncbaſe the Fee ſimple of the Land, out of which the Rent doth iſſue, or of any 
part of it, the Rent is extintt. 

ga if che Lord and another do purchaſe the Land, out of which he is to have Ser. 
vices, the Services are extinct. But if in that caſe the Grantor by his Deed, reci. 


. ting the ſgid purchaſe of part, doth grant chat he may difirain for the Rent; in 


the Reſigue this will amount to a new grant, Co. upon Litel. fol. x 47, 
148. 

- If 4 Lord diſſeiſe the Tenant, and make 8 Feofiment of the Land on Condition, 
and enter on the breach of him; yer the $eigniory, is extindt. Co. lib. Inft, 1 pot, 
. 30 Ce. Rep. 1 pays. 38. 134. 

By Releaſe, Services may be extinct, Co, lib. Iuſt. t gart. fol. 76: 

if three Joyatenants hold by 20 Entry yearly Rent, as a Horſe, ec. andthe 
Tenant ceſſe by two years, the Lord recover two parts againſt two of them, 
and the third ſues his part by tendring, and giving Su: eties; now hereby the Entry, 
Annual Rent, is extinct, Co, upon Lice!. fol. 149. 
If there be Lord and Tenant by Fealty and Herriot Service, and the Lord pur- 
choſe pare of the Land, the Herriot-Service is extint, but contra of an Herriot 
Cato, o. upon Lizlst 49; And ſee Knights Service ; for in theſe caſes, the Ser- 
vice doth continue: But Eſcuage ſhall be Apportiened, and is not extinct. Ca on 
Littl. 149. 

I the Grantee grant the Rent to the Tenant of the Land, and a ſtranger, it is 
extinct for a Moyety, Cv, idem. 

If there be Lord Meſn sad Tenant, and the Lord purchaſe the Tenancy in Fee; 
the Meſnalty is extinQ ; but if the Tenant infeoff the Lord, and his Wiſe, and 
their Heirs, here it is but ſuſpended ; for if the Wife ſurvive, both Seigniory and 
Meinalty are revived, Co. upon Litel. f.155. See more there. 

So if the Tenant purchaſe the Seignjory, the Meſnalty is extin& : So if one that 
bach Common Appendant — 2 purchaſe all that Land; this unity of 
that Land doth extinguiſh the Common. 80 if one have a Way Appendant to his 
Mill, or Honſe, or to Church, or the like, through another mans ground, and he 
purchaſe the ground, through which bis Wey is, whites he bath the ground, or Houſe 
to which it is Ap t; now by this, the Way is extint: And therefore if be 
lell this ground, after it will be wiſdom for him to take care, that he do except and te- 
ſerve bis Way again which be may do de un, if be will: But if a whole Pariſh 
had ſuch a Way, through a ground to Church, and one purchaſe the ground; this 
would not extinguiſh the Way. 

If A. have White-acre and I. Black age, and A. have a Way over Black-acre, 
belonging to White-acre, and he purchaſe both the Acres, hereby the Way is er- 
tint, And therefore if A. afterwards infeoff C. of Black-acre without exception, 
his Way ia gone, J. X. Tris. 2 Gar. Adich. Mr. Davers caſe, 11 H. 4. 5. 
21 Ed.z, 2. So by a Re of Rent or Services, they may be extinct: For which 
ſee Releaſes. C upon Lirtl. fel. 145. 4. b. & 312. (0.2.73. Co.4.38. D. & r. 35. 
De 45. Paw as A.. $61S. | | k 


, 


is not drowned, but {aved by the Statute of 27 H. f. of V/er, Hil, 20 Jac. 3. . 


— . 
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If there be Leſſee for life, the Remainder in Fee, and he in Remainder die wich- 
ont Heir; nom hereby the Services are exting, = 
eck. 3 


acher grant a Rent charge to bis Son in Fee ont of hie Land, and the Rent 
is — the Father die, and it doth dilcend to the Son; in this caſe both the Reat 
and Annuity are determined, and yet an Action of Debthierb for the Arrearages, 

0. 4+ Bro. E xtingurfnwent 3. | ; ; f 
* if — be any — or Copareeners that ace ta do due, and the part of 
one come to the Lord + now the Sute is e. See Crump For, f. 30. et. Sets 
991, 592,593» J. fate l. [23299 | 
It the Lord and another purchaſe the Tenancy in Fre, and the other ſurvive che 
linde yer by thietheSeignivry isextin®t, 34 4 bus, 

If one that hath Common by Preſcription in twenty Acres, Releaſe his Common 
in part of this Land ; by this he hath extinct his Common in all, Adjudg, Ko rerams 

( 40 Eli 443 , 

2 — by Diſclaimer of Services or Seigniory, doth extinguiſh them, Cs. upon 
Littl. fol. 102. If it be in a Court of Record, co make an Extinguiſhment of Rene, 
&c. theſe three things are requiſite, 

1. Thatthe Land and Rent, c. to be had out of it, be in one hand. 

2, That behave both by a good Title, 

3. That he have a like Eſtate in both, for otherwiſe there ſhall be no Extinguiſh- 
ment. Plow.419. Littl. ſe 561. As for examples. | 

If a Woman have a Rent out of three Acres, and after ſhe recover one of the 
Acres by a Title of Dower ; now hereby it ſeems the Rent is not extinct, but ſhall 
be Apportioned. Bro. Extinguiſomest 52, Homage and Fealty are not extine by 
the Lords purchaſe of part of the Land, Co, upon Zire), 149. 

If one make a Leaſe for years, rendting Rent, and after make a Feoffment of the 
land, and give Livery without the leave of the Leſlce ; this is no Extinguiſhment of 
the Rent. Bro. E xtingaiſoment. So allo of 8 Leaſe for life : But if one be ſeiſed of 
zRent in Fee, and Diſſeiſe the Tenant of the Land, and make a Feoffment in Fee, 
the Rent is extin&, and will not bg revived by the Regteſe of the Tenant. Co. 5, 
Sir Moyl Finches cuſe. Co. upon Lt. 319. 

If a Commoner alien part of his Land, to which che Common doth belong, by 
this his Common is not extinct, but it ſhall be divided. See Common. If one that 
bath Common Appendant, purchaſe part of the Land, in which he bath the Common, 
ij rot extiact, but ſhal! be Apportioned, contra of Common Appurtenant, C 9.8.78. 

If one have Common Appendant in a great Waſte belonging to his Tenant, and 
the Lord improve part of the Watte, and leave ſufficient (which he may do) and after 
make a Feoffment to the Commoner of this; this is no Extinguiſnment, Dyer 339. 

If a Copiholder by Cyſtom claim Common in a great Waſte, and the Lord grant 
part of it to another, and then make a Copihold Ellate, yet the Tenant will have 
Common ftill, Ce. 8. 64. 

If one have a Warren in other Land, and he after purchaſe the Land; this Ugity 
of Poſſeſſion alone, doth not extinguiſh the Warren; but if he make a Feoſſment of 
the Land without excepting his Warren, it ſeems it is extinct, Co. 11, 13, Je. Ex- 
tinguiſhment 5+ 

If one wakea Leaſe of three Acres of a_ value, yielding three ſhillings Rent, 
and the Leſſor grant the Revetlion of one, the Grantee ſhall have part of the Rent, 
Ce. 8. 79. | 

If a Parith hath Way through a ground to Church or Market, and one of them 
purchaſe it, the Way is not extin& ; for this is of neceſſity, otherwiſe jt is for other 
ways, Adjadged, fordens caſe, Hill. 4 Fac. B. & Cremp. Fur.95. (6.517, 

If « Leſſee for years gram a Rem - charge. dein Surrender, yet the Rent 
doth continue i | 

If one that hath a Service in Chivalcy, purchaſe Parcel of the Tenancy, yet the 
Service is not extinct, — ons BY Ne 

So ij one purchaſe of his Tenant, that holdeth by Rent, Service, Parcel, the Rem 
ſhall be divided, and is aotextinft, Cv. upon Lite/.149. 125 
It 


— 
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If one that hath a Rent-charge of twenty ſhillings, Releaſe to the Tenant of the 
Land ten ſhillings, or more, or leſs ; this doth not extinguiſh the reſt: So if uche 
Grantee grant over ten ſhillings parcel of the ſame to another, and the Tenant Al. 
torn; and yet theſe are good, and hereby the Rent is divided, Co. upon Zirrl. fl, 
149 9 H6. 12,53. F. N. Z. 152. | 
If the Land out of which Rent - charge is granted, be recovered. by an elder Title, 
the Rent is not extin&, but the party bath this Wric of Anouity for yer, though 
the Land be diſcharged, Co. upon Zirtl. f. 148. So if ceſtay que vie of Land g a 
Rent out of it for one and twenty years, and he for whoſe life it is, Get wicking. 
one and twenty years, yet the Rent ſhall continue as an Annuity, Cv. upon Lui 10 
If B. make a Leaſe of one Acre to A. for life, and A. is ſeiſed of another Acre i 
Fee, and granteth a Rent- charge to I. out of both, and doth Waſte in che Ac, 
which he holdeth for life, or maketh a Feoffment of ir, and B. recovereth or enter. 
eth; in this caſe the whole Rent is not extinct, but ſhall be apportioned, Ca Upon 
Littl. fol. 148. | 
= — — the Term-Tenant, that hath a Rent in Fee, or take a Feoffmery g 
Condition; this will not extin the Rent, Littl. 58. 
Of Debrs,Cauſes If Cauſes of Sute, or other matters arbitrable, be put in Arbitrement, and; legal 
of Aim, Ob. Award made thereupon ; now by this, theſe Cauſes and Matters are extin&, ſee 4. 
Heations, Con" 4,4, Plowd. 6. „ | 
3 If a Debtor marry with his Debtee, or a Debtee with his Debtor ; no by thi 
the Debt is extinct; ſoif a Woman Obligee matry with one of the Obligers, Co, 
136. Plow; 36. 4 H.7.3. 11 H.7. 4. 21 H. 7. 29. , 
If a Debtee by Obligation, or otherwiſe make a Debtor his Executor, or the 
Debtor, and another, his Executors ; by this the Debt is Releaſed, in Law, ani en 
tinct; and that alſo, though the other Executor do ſurvive the Debtor : Bat u 
other Creditors and Legates, this ſhall be ſaid Aſſets, Simonrcaſe, Tris. 7 f. I. A 
Adjudg. Plow.36. 334, Co.8.136. 21 H 7.29. Kelw. 63. Ld 
If a Debtee to whom a Debt is due by Contract, take an Obligation fromthe 
Debtor for this Debt, or part of it; by this the Debt is extinct, Bro. Conrult g;. 
If an Executor or Adminiſtrator make a Bond to the Leꝑatee for his Lacy, the 
Legacy is extinct. Curia, M. 17 Fac. B. R. 
If a man promiſe to a Maid, that if ſhe will marry him, he will leave her one bus. 
dred pound at his death, if ſhe ſurvive, and after they do marry together; this will 
not extingoiſh this Debt. Smiths caſe, Paſche, 15 Fac. B. R. 
If an Executor give an Obligation for the payment of a Legacy, it ſeems this doth 
not extinguiſh the Legacy, but the party may ſue for which he will. By Juſt. Dau 
18 Pac. 
Conditions f one make a Feoffment in Fee, or Leaſe for life or years, on Condition, andaker 
make a Feoffment, or levy a Fine of the ſame Land; by this the Condition is einc, 
unleſs by ſpecial words of Agreement it be ſaved. Cs. on Lirtl.379. So if a leſſee 
or Feoffee, on Condition make a Feoffment to his Feoffor or Leſſor ; the Condition 
is extinct, {0.4. 5 2. 
If a Debtee upon a Debt due to him, obtain a Judgment, hereby the Debt is extind. 
If one after he hath Execution of the Land of the Conuſor, purchaſethe Land, 
or any part of ir; by this the Statute, Debt. and Execution, is extinct. See Statute. 
But if ic were before Execution, contra. Fitz. Execution 21.88. 
If a Feme-ſole deliver Goods to one, and after marry with the Bailee, the Caule 
of Action is extinct. 21 H.7. 29 
If a Debtee take one of the Executors of the Debtor ro Wife, who hath accepted 
of the Executorſhip, the Debt is gone; but if ſhe had not accepted, contra he may 
ſue the other Executor. Fit Executor 58. See for this of the Debtor or (num, 
being made Executor. New Book of Execators 47, 48. 

Ia Debtor makes his Debtee his Execurdy, this doch not extinguiſh the Debt, o 
Duty, but it doth the Action, whether he accept or reſuſe; and if he do accept, be 
may pay himſelf firſt : But if the Debtor make hi Pebtee. and others his Executoti, 
and the Debtee refuſe, and the reſt adminiſter ; ic ſeems in this caſe, the Debt is el. 
tin, for bow ſhall be ſuc > Plow. 184. l 
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Ik a Debqor by Obligation, or otherwiſe be made Adminiſtrator to the Debree; Sec. 6. 
this doch not extinguiſh the Debt, Co. f. 236 Tria. 7 Jac. Simons cafe, Ad- 


RG Ceme-Enccutrix take the Debtor of the Teſtator to Huband, this is no Ex- 
ingui nor Releaſe of the Debt, but it is a Suſpenſion of it, daring the Cover» 
ture, Cad. 136. on Liu 264 
If an Obligation be given, and taken for a Debt due, or a Judgment, or another 
igati is doth not extinguiſh the former Dobt. So neither an Obligation for 


Obligation ehis 
a doe before Auditors on an Accompt. See Debs. Co. 8.135. Be. Ob- 


lig. 23. \ 
17 10 Obligation be wade to a Feme · ſole, and three Executore be,and one of them 

the Feme-ſole ; yet it ſeems the Debt is not extinR, and that he and his Wiſe 
may luo the other Executors, and himſelf, Firz Executers 82. 

If a Lord of a Leet do purchaſe Land within the Iuriſdiction of his Leet; this doth of a Leer. 
not extinguiſh bis Leer, Co. 11. 13. 

bd paſſion 6th Clabstlrragh niche dodean andin he Wannrcom na 

ity o inthe Cl ich it run, and in the Water-c courſe. 
— nr" So of a Garter. 

Unity of poſſeſſion in one perſon of Tithes, and the Land which is to pay it, of Tithes. 
will not extinguiſh them as Rents, Commons, and other ſuch like things, Ce. 

17. 8. 

If one make a Feoffment of Land with power of Revacation of Uſes, and after of a power of 
make a Feoffment, or levy a Eine of the ſame Land ; concerning which, he hath that Revocation of 
power of Revocation or Alteration ; this power is entinct, and be cannot aſter ro- Ver, 
yoke or alter any of them: Bus if he levy a Fine, but of part, his power is not extinct 
for all, as it is in the caſe of a Condition, Ce. upon Zirel. a1 y. 

If a Verbal Agreement be put in writing, this doch determine the Agreement by of , Peet 


word, See ({omtratl. Contract. | 

If one have Liberties or Franchiſes by Preſcription, and he take Letters Pattents of Of an Preſcri« 
1; now hereby the Preſcriprion is gone and extinR, Bro. Ning . For Pn. 
_—_— higher, do determine things of a lower nature, 21 H. . 3. 

one recite by his Deed, that where by Preſcription he bach uſed to finde a Chap- 
lain, becauſe ſome controverſie is about it, he granteth by the ſame Deed to do it; 
this doth not determine the Preſcription, dew. 

How a Uſe or a Truſt may be extin or ſuſpended. See v. in Cladluglus caſe. 

If an offence of a lower nature, be made of _ the offence is Of an Offence. 
gone: As if that which is murder at Common Law be made Treaſon, the offence of 
murder is gone, and no Appeal will lie for it; for things of a higher nature do de- 
termine * a lower nature, Dyer 30. 

In all caſes, 
an Eſtate, 


for the moſt part, where a Fooffment will make an Extiaguiſhment of 3. In what 
Condition, Rent, or the like, there a Leaſe for years will make a Suſpen- caſe a SuÞenſ- 
— — — — chere is no Extinguiſhment - = 
ote, chat v is 4 is no Extingui : Asifone |} 
that bath Common Appurtenant in Land, take « Leaſe of part of the Land; this mY 
doth ſuſpend his Common, C. 6. 79. 

If one have a Rent or Services out of any Land in Fee, and he pure haſe the ſame Of Rent, Ser-; 
Land for life or years, by this the Rent or dre is ſuſpended for that time : So if vices, Vc. 
one have a Rent-charge in Fee, and grant it for life to the Tenant in Bee of the Land, 
or in Fes to the Tenant for tife of the Land; this is a Suſpenſion of the Rent, Finches 
Ley 034. Bur it is no Extinguiſhmert, and thereforcin the firſt caſe, it may be with a 
Remainder over; inthe next, the Tenant may grant it in his life; if he do not, his 
Heir bali hare it. | 

If the Tenart char bokdeth by Rent-ſervice, aches GikiaTeil, coLeak fo life, 
or years co h Lord; now hereby all the Rent is fulpended, not be appor- 
tioned 5 Contra, if the Lord parcheſe in Bee, Co. upon Lirtl. 148. * 

Ii A Leaſe be made rendring Rent, and the Leſſor, and Leſſec agree, that the Leſſor Scl. 7. 
fall occupy part of the Grounds ; thisis no duſperon of the Rent. a 

0 0 


— 
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So when the Leſſor doth enter upon his Leſſee, and before the day of payment tb. 
Leſſee doth re-enter ; this ſhall be no Suſpenſion of the Rent, Co. 2. 31, Packburſ 
caſe, Paſche, 7 Pac. BR, 

If a Feoffee or Leſſee Covenant to pay a yeerly ſum, as a ſum in groſs, and not 
as a Rent, and the Leſſor enter upon the Leſſee, or the Leſſee redemiſe to the 
Leſſor ; this is no Suſpenſion of this payment, as it were, if it were a Rent, C. 


52. f 
b The Entry of the Leſſor by Right, as upon a Forfeiture, or the like, into part of 
the Land, will not ſuſpend the Rent, but ic ſhall be apportioned, Ce. upon Lit. 
J. 148. ; 
p If a Feoffment be made in Fee or Leaſe for years, rendring Rent, and the Feoffee 
or Leſſee make a Leaſe for years, to the Feoffor or Leſſor, of all or part of that 
which paſſes by the firſt Leaſe or Feoffment ; by this the Rent is ſuſpended, C. 


$3 

Rent. 5 If a Leſſor do enter upon his Leſſee for life or years, wrongfully, and keep hin 
out of Poſſeſſion: Now by this, the Rent is ſuſpended till the Leſſee re-enter again, 
and if he enter upon his Leſſee, and make a Feoffment (and this be a good Feoff. 
ment) till the re-entry of the Leſſce, the Rent is ſuſpended. So if he enter upon pare 
onely, and keep but the Leſſee ; this is a Suſpenſion for the whole. So if he lee 
the Poſſeſſion at firſt, and the Leſſee never enter. But if the Leſſot re-enter ſeveral. 
ly, the Rent is revived, if he enter ſpecially contra, where the Leſſor doth enter lay. 
fully, as upon a *urrender, Forfeiture, or the like, there ſhall be Apportionment of 
the Rents, (v 2. 31. & 4.5. 21. Plow. 421. Co. upon Littl. fol. 148. Ce.4.52 
Brownl 80. pl. 18. 5 
If a Lord have a Wardſhip of the Body and Land of the Heir of his Tenant, 

now during this time the Services are ſuſpended, P/ow.104, 
Rent. If an Infant that hath a Rent, purchaſe the Land, out of which it is iſſuing, dy. 
ring the Minority, the Rent ſhall be ſuſpended, but not extinct. Bro. Extingaiſh 


ment. 
If one have Common Appendant in Land, and he take a Leaſe for life or years, of 
all or part of that Land ; now hereby the Common is ſuſpended. 


Way. If one have a Way Appendant to any place, through anothers ground, and he 
take a Leaſe of that ground ; now by this he hath ſuſpended his Way. 
Rent. If Leſſor grant a Rent · charge, and die, the Tenant for life, being his Heir, he 


ſhall hold it diſcharged for his life; and therefore the Rent is not extinct to all pur- 
poſes ; but if the Tenant for life purchaſe the Fee, contra, 9 Edv. 4 18, 
11 H. 7. 12. 
If Tenant for life make a Leaſe for years, rendring Rent, and after this, the Re- 
verſion diſcend to the Tenant for life, the Rent is not gone, Adjudg, winſor:cale: 
But if he purchaſe the Reverſion, contra, (0.1. 96. h 
If there be Lord and Tenant, and the Tenant letteth Tenements to a Woman fot 
life, the Remainder to another in Fee, and the Lord grant che Services tothe Huſ- 
band and his Heirs ; theſe Servicesare ſuſpended; during the Coverture ; but when 
the Wife dies, are revived, Litel, ſect. 58. 
Of Debts and If a Debtor marry with a Debtee Executrix, hereby the Debt is ſuſpended, du- 
| Cauſes of Atti- ring the marriage. See before. | | 
— Conditi= f one make a Feoffment of Land in Fee, on condition that the Feoffee ſhall te- 
— infeoff the Feoffor of it, and before it be done, the Feoffor make a Leaſe of all or 
part of this Land to another; now by this che Condition is ſuſpended : So if the 
Feoffee had made a Leaſe to the Feoffor of all or part of the Lad; this had fuſpend- 
| ed the Condition, during the Leaſe, if the Condition were to pay Rent, or the like: 
| But if the Condition were for a Collateral thing, the payment of a ſum in groſs, ot 
| the like, contra. If a Feme-ſole Infeoff a man of Land by Deed indented, reſerving 
Rent co her, and her Heirs, at C aſter, on Condition to re-enter for non payment, and 
then they intermarry ; now hereby, during the Coverture, the Rent and Condition 
are ſuſpended; and if the Condition had been to pay him ten pound at a day, 4nd 
before he marry her, the Condition is gone, Co. 4.5 2. 2.59. Coupon Lieel417,200; 
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"ſervice may be extinct or ſuſpended in part by purchaſe of the Land, but 6. Where a 
Aa—_ charge ; wor by a Releaſe, part of a Rent: charge (as it ſeems) may be bars}. = 
extinct. Bro. Extinguiſhment, Perk. ſeft.71. | pended in 

A Condition cannot be extinct or ſuſpended in part, but muſt be fo in all, Co. upon part, and how. 
Littl. 21 5. Co.2. 50. 3 a 
A Seigniory Rent, or the like, cannot by any rightful or wrongful act of the party Sed. 8. 
be ſuſpended in part, and in eſſe, for another part, in reſpect of the Land, out of Seigniory. 
which it is iſſuing : So neither can.it by ſuch act be ſuſpended for a Remainder, and 
in eſſe for the particular Eſtate; but by che act of Law, or of a third perſon, ſuch a 
Suipenſion may be; Co. 9. 129. Nee be 
By act of the party, a Rent · ſervice cannot be fuſpended in parꝭ, and is ofſe f 
other part, but by act of Law it may: As when the Gardein ip Chivgiry entreth 
into his Wards Land within age; now is the Seigniory fuſpended.nd | if the Wife 
of the ng entones of a third part of 2 ran, — All I Lord 
the third part of the Rent, Co. upon Littl. 148. So if the Tenant ie) 
Landin Tail to the Father of the Lord, and he die, and it dikend ht rp and ſo 
it is of a Rent-charge. : [dews. r 
A Seigniory may be ſuſpended in part, by the act of a firanger, as if two Joynte- 
nants or Coparceners be of a Seigniory, and one of them doth Diſſeiſe bis Tenant, 
the other may diftrain for his part, Co. upon Litti 148. R 
All the things noted before to be ſuſpended, it ſcems, may be revived again, unleſs 7. Where s 
it be Eftates ; and perſonal things, for they being once ſuſpended, can never be re- ching once ful- 
vived, unleſs it be in ſpecial caſes ; at che caſe of marriage of a Feme-Executrix with Pendel, may - 
a Debtor (before) and as ſome hold, if a Feme-Obligee marry with che Obligor, and not. : 
after they be divorced, that now here ſhall be a Reviver of this Debt: But Rents, 
Seigniories, Services, Conditions, and the like, being once ſuſpended, may be afterre- 
vived ; and therefore if the Tenant Infeoff his Lord on Condition, and after enter; 
for the Condition broken, the Seigniory is revived, Perk, 19. 641 
If one have a Rent-charge in Fee going out of his Land, and marry with the Wo. 
mar-Tengnt in Fee of the Land, after the marriage diſſolved, the Rent is revived ; 
and if the Husband grant it away, during tlie Coverture (as it ſeems he may) the 
Grantee may diſtrain for it preſently. See more Co. upon Lizrl, 312, 313, 314. 
5 Ed.3. 16. Co. 8. 136. Plan. 36. 72. 14. 
If the Heir make 2 Leaſe for life, reſetving Rent, and the Wife recover Dower 
againſt his Leſſee, and dieth, and the Leſſee: have the Land again; now the Rent is 
revived, Co. {ib. Inſt. fol. 42. 1 part. 7 H,5.4. 
If a Man Leaſe a Houſe and Cloſe, rendring Rent, and the Leſſor enters into the 
Houſe, and pulleth it down, and then the Leſſee doth re-enter in the Cloſe ; in this 
caſe the Rent once extinR, is not revived» Goldsb,125. pl.15. | 


If one hold 3 Acres by three Rent, and Leaſe one to his Lord for years, here * Where all 
the whole Seigniory is ſuſpended, Bro. 13 3. If a Feoffment or Leaſe be of divers par- or part of the 
cels of Land, rendring ſeveral Rents out of every Parcel, with Condition of te- entry — pm 
for non-payment, and the Feoffor or Feoffee make a Leaſe or Feoffment of one Par- tind or fur. 
cel onely, or a Leſſee in ſuch a caſe Surrender one Parcel onely ; in theſe caſes the pended, © 
whole Condition is extinct or ſuſpended, Co. 2. 59. 5. 54. 

If a Lord do purchaſe Parcel of the Land that his Tenaat doth hold by Herriot- 
ſervice, the whole ſervice is extinct, contra if it were by Herriot Cuftom, 8 H.7.10. 

If the Lord and another purchaſe the Land of his Tenant, out of which his ſer 
vices do come; the whole ſervices are extinct, 34 4(.15. 4092 21 
It the Lord purchaſe or accept Parcel of the Tenancy, out of which an entire ſer- 
vice is to be paid, or done, or Releaſe his Rightin Parcel; the whole Service (whether 
it be matter of pleaſure, or profit) is extinct, if it be onely ſuch a thing as for the 
N the Lord; but if it be pro bono publico, then no part of it is extin&, Ca 
„ . 105. 18 

If one that hath twenty pounds due by Contract, take an Obligation fot ten pounds 
the whole Debt of — remind. See more of theſe — þ Lora, 
went, and other Titles here and there. Bra Contratt go. *. 
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Of Farm- Farmers, Fee. farm, Fafting-days, 
Feoffment, Fairs and Markets. 


Of Fairs and Markets, 


S to Fairs and Markets, theſe things are to be known. 
1. He that hath « Fair or Market, muſt have it by the Kings 
Grant or Preicription, ſee Franchiſe. 
2. They are not to be kept in Church-yards, n 
cap. 6. N 
- By an old Law they were forbidden to be held upon 
Aſcenſion. day, (pm Chrifti, Whitſunday Trinity Sunday, 
the Aſſumption of the Virgin Mary, Al- Saints, Geed- 
Fridey, nor any Sundays, (the four Sundays in Harveſt ex. 
1 — 
H. 6. 5. But may t or oclamati 
being thereof — — FM = , Gn PUG 
4. beginning air, is to cry and publiſh ong it 
ouſly puniſhed, 2 Bd. 3. 15. 
Fair — to do, in pain to have it ſeiſed 


the Fair ended, ſhall cloſe their ſhops, and ſell no more after, 
in pain to forfeit the double value of the Ware ſo ſold, 5 E4.3.5. 

7. No Action ſhall be admitted in the Pipowder Court, (which is incident to 
Fair,) but where the Plaintiff, or his ficſt ſivear, That the matter 
in the Declaration was dove within the Juriſdition, and at the time of the Fair, to 
which Oath the Defendact may joyn i And if it be tried and go againſt him, or 
he refuſe to be ſworn, the Defendant ſhall be diſcharged, 17 Ed.4: 2. 

8. Any Lendeney may carry to and ſell Wares in any Fair or Market, 3 Hy. . 

9. Every owner of Fair muſt have a Toll · taker, or if no Toll be paid, a Book- 
keeper, that muſt ſit there from ten a clock till Sun-ſec in pain of forty ſhillings, 

Io, He muſt within one day of the Fair, give to the owner of the Fair, a Note 
of all the Horſes there ſold in pain of forty ſhillings, which the owner muſt ſubſcribe 


in pain of 
ct? and ſold there without Entry in this Book, making him 


11. ——_ —— 

known, Vaucher, &. will not property of it. See Property and Statt 
| 2, 3 Ph. & Ag. 31 Eliz.12. « 

Toll Fair or is a reaſonable ſum of money due to the owner of 

5 tollable within the Fair or Market, or for 


touching which, theſe things are to be known. 

— — granted to a man a Fair or Market, and granted no Toll, the 
Patentee had no Toll; and this is a free Fair or Market: And after the 
King could — Toll without 2wid pro quo, (6, e.) ſome proportionable 
benefit to 


3394 0 —2 bevel, and it is a free Market 
or Fair: 

g. No Toll is to be paid for ing brought intoa Market or Fair to be ſold 
A — Cuſtom for ic time 


out of minde. 

4.18 to be taken of the onely, when the thing is ſold, but in ancient 
baden Hades Toll may be pai for a fanding in a Fair go Marker, though no- 
thing be ſold, Co. 2 pars. Ia. 220, 221, 


50 if 


—_ wy 
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5. If the * granted to any generally or ſpecially to be diſcharged of this Exemption 
Toll; this will diſcharge him from all Tolls, to the Kings own Fairs or Markets, and from Tul. 
if the Tolls of any Fair or Market, granted after ſuch Grant of Diſcharge, but can 
not diſcharge Tolls formerly due to ſubjects, either by Grant or Preſcription. 
6. Tenants in Ancient Demeſn for the Lands in their own poſſeſſion, are to pay no 
Toll; but if he be a common Merchant, and uſe buying and ſelling of things thac riſe 
not upon the Manurance and Husbandry of thoſe Lands, for cheſe he muſt pay Toll. 
7+ The King was not to pay Toll for any of his Good. Prerogative. 
8. The reaſonableneſs or unreaſonablenels, is to be tryed by the Judges, Co. 2 part T1. 


left. 223, 


of Farms Farwers. 


He word Farm is moſt properly taken for the chief Meſſuage in a Village or 
Town, whereunto doth belong great Demeans of all ſorts, and hath been uſed 
to be let for life, years, or at Will: So that it is a Collective word, conſiſting of 
divers things gathered into one, as a Meſſuage, Land, Meadow, Paſture, Woods, Com- 
mom, and the like. And he that is Leſſee of ſuch a Farm, or occupieth it, is called 
the Farmor ; but the Rent reſerved upon a Leaſe of ſuch a Farm, is called a Farm or 
Ferm. And a Farmor doth ſometimes ſignifie any Leſſee for life, years, or at Will, 
of Lands or Houſes, though never ſo few : So ſometimes by Farm or Ferm, is under- 
ſtood any Houſe or Land, taken by Indenture of Leaſe or Leaſe-Parol: And Fee- 
Ferm properly is where the Lord upon the making of the Tenancy, doth reſerve 
to himſelf, and his Heirs the Rent, for which it was before let to Ferm, or at leaſt 
the fourth part thereof, and is always a great Rent, and reſerved upon an Eſtate in 
Fee for ever, 2 Ce. 2 part. Inf. 44. 
The Laws of Holidays, 5,6 E4.6. 3. 2, 3 E&6. 19. And are now repealed, or Helidgs: 
out of uſe, 1 7ac.25. And Religion: And for Faſtiog-days, 2,3 Ed. 6. 19. 5 Eliz.g. Falim · dy: 


of a Feeffment, 


Eoff amentum, i. e. Donatio ſcadi, ſtrictly and properly is the Gift or Grant of any 1. Feeffment. 
Honors, Caftles, Manors, Meſſuages, Lands, Houſes, or other Corporal Immova- What. 
ble things of like nature, which be hereditable to another in Fee-ſimple, i. e. to him 
and his Heirs for ever, by the Delivery of Seiſin and Poſſeſſion of the things given. 
And from hence comes the word Infeoff, for by this word and the words Give and Inſeoff 
Grant (as the moſt apt words for that purpoſe) isthis kinde of conveyance moſt com- p 
monly made. Hence alſo it is, that he that makes this Feoffment is called the Feoffor, Feoffr, 
and he to whom it is made the Feoffee, Alſo it is ſometimes, but improperly, called a Fefe. 
Feoffment, when an Eſtate of Freehold onely doth paſs, New Terms Ley. Ce. ſuper 
Lit. 9. Littl. ſe. 57. | 
This kinde of Conveyance, albeit it may be made in moſt caſes by word without 2: The kindes 
any writing, yet it is moſt commonly done by writing, and this writing is then called 
a Deed or Charter of Feoffment, but hence is the diviſion of a Feoffment by word, 
or a Feoffment by writing, The ancient Forms and Examples of theſe Deeds are very 
brief, and yet they had theſe parts contained in them. 1. The Premiſſes 2. The 
Habendum, 3. The Tenendum. 4. The Reddendum. 5. The Clauſe of Warranty. 
6: The In cujua rei Teftimonium. 7. The Date. 8. The clauſe of His teftibus. Hee 
fuit candida illius atatis fides & fimplicitas, que panculic lineis omnia fidei firmamenta. 
Poſnerunt. See Weſt Sym. 1 part. ſect. 235. Co. ſuper Lit. ö. 
And this manner of Conveyance, as it is the moſt ancient kinde of Conveyance, ſo 3. The nature 
s it the beſt and moſt excellent of all others, and in ſome reſpects doth excel the *"4 operation 


Conveyance by Fine or — For it is of that nature and efficacy by reaſon of 4 
the Livery of Seiſin evermore inſeparably incident to it, that it cleareth all Diſſeiſins 


Abatements, Intruſions, and other wrongful and defeaſible Titles, and red 

the Eſtate clearly to the Feoffee when the Entry of the Feoffor is lawful, which 

neither Fine, Recovery, nor Bargain and — by Deed indented and inrolled 
| ccc 3 will 


—— n —— FY — 
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will doe when the Fes ffor is out of poſſtmon. And it pa ſlech the weer eſtate of the 
Feoffer, and not only ſo, but barteth and excludeth him of all preſ 


tand futute right 


and poſſibility of right . which is ſo conveyed, informich that if one have 
5 


divers eſtates all of them paſs by 


Fee ffmert, and if heave any intereſt, Rem. Com. 


mom or the like into or out of the Land — — gone by te Feoſfment. 


And further it barreth the Feoffor of alleolfacerall heft fits touching the Land. as con. 
dition, power of-revoearion, writs of error, attaint and the like, inſomuch that if x 
man make an eſtate of his land upon/condition; or with power torevoke it, ant after 


k v. he make a Feoffment ofthe Land; by this Ne is batred for ever of takin aduttage of 


4 Who may 
make or take a 
Feoffment. 
And what ſhal 
be ſaid a good 
Feoffmenr. Oc 
not. And what 
things are re- 
quiſite there- 
— 
1. In reſp ett 
of the per- 
ſons chere - 
unto — : 
the quality. 
of their 


eſtate. Men 

de non ſane 

memorie. 
Feme covert. 
Infant. .* 
Attaint per- 
ſons. 
Outlawed 
perſons, , 


Feme covert. 


Corporation. 


Eceleſiaſticall 
perſons. 


before entry, &c.t alſo excommunicate perſons, aud outlawed perſons, albeir'the 


the condition or power of revocation. It deſtroyeth — uſes, give wa] 
future uſe incluſively, gives away a Seigniory incJubvely, and gives away a tight 
action: for both the Feoffinert and Mee ör x incident — — 
favoured in law, and (hall be corſtrued moſt ſtrongly againſt the Feoffr aud 
in advantage of the Feoffee. And beſides allthis, becavſe-it is ſo ſolemnly xd 
publiqaety made, it is of all other" cdrveyances moſt obſerved, and thefefore be 
teme mibꝛed and proved. Co ſuper Lit, 49. 9. Cv. 1, 111. 112. Plow, 554. 9H 
24. 39 H. 6. 43. Co. ſuper Lit: 235. "Perk. Set. 210, 24 E. 3. 70. C,, 1. lit. 
Co. 6. 50. Bro: ſrire facian g. Plow. 42 5. 424. „ 078 
If che Feoffment be mide by Deed, then tuft the Derd be ſo made, uritten/ tea 
ſcaled. and delivered as al other Deeds that ate we il made muſt be. For which ſec 
Deed ſupra cap. 4. NAA | 
And in every goed febſſment that is made there muſt be a Feoffor 5. à peu 
to grant the thing —.— the Feoffiment;; a Feoffee.'5: & perlon capable 'df it 
able to take it, and a ching grantable, and it 'muſt be granted in that mutter v 
law rquiteth. And for this therefore obſerve that whoſoever is drlablet by the 
common law to take, is diſabled alſo to make a Froffment, gift, grarit, pt eine 
and many alſo that have eapscity to take by ſuch conveyances, have * 1 to 
grant by them, as men ittuinted of treaſon, feleriy, or in a Premnnire; aller borte, 
the Kings villaines, Ideots, mad men, a man deafe, blind and dumbe from his nativity, 
a E eme covert, an infant, and a man by dure ſſe, for the Feoffments, gifts. &c. of 
ſuch perſons may be avoided. But ſuch perſons as have committed mon ye 


if attainider doe norfollow; fuch as ate attaint of hereſie, à leper removed 
Kings writ from the ſociety of men, baſtards, ſach as are deafe, dumbe or 

have under ſtand img and Joijnd memory, albeit they cannot expreſs their i 
otherw iſe then by fighes; thoie that are drunken; the villaines of a common! pe 


og cake the profits of their lands, all theſe may make Feoffments, gifts, &c. and 
all cheſe have capacity to take by ſach conveyances. Ste Grant Numb. 4; Co. 70 
Lis. 2. 43: 43. Perk. ſeft.182, 18 3. 185, Bro. Feoffments. 2, 7, 8, 9. 17. 39 H. 6 
43, 21 H. 9. 7. ; dig? 
A woman that hath a husband alone and by her ſelfe without her husband canpot 
make a Feoffmenrof her on land, and if ſhe doe fo, it is void, albeit her husband 

agree to it. Perk, ſeci. 185. 186. 05 404 
Neither the head alone, nor any one or more of the members of a jon 
to 


7 many alone may make a Feoffment of any of the Land be 
r cor 
rhem be 


ion. But all of them together may make a Feoffment: and if any of 
riſed ofLand in his own right and in his naturall capacity, he ma 
aPooffinent-of this land as another man may doe; yra he may make a Feo 
this Land to the ſame corporation whereof he is a head or member, and ſo give al 
take alſo in a divers capacity, Fitz. fairs & Feoffments 29. Perk, ſect. 205, 124 


225. | | | 

-. Ecclefiafticall perſons cannot make Feoffments, gifts, &c. of their Ectlefiaſticall 

Lands for longer time then three lives; or twenty one years, for all PRO 

gifts, grants and leafes 18 ps. albeit they be confirmed by Deane 
bapter, ot by any of the Col or halls in either of the Uni verſities ot 

elſewhere, or by Deane or Chapters, mafters or gardians of any hoſpitals, Parſons, 


Vicars 
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Vicars br am other bavint ſpirituall nee living, are avoidable,.Ca. ſuper 
An. bas d % uon 11611 (ts po Mid 360 . 2 

— 99 make a Feuffcent to his on wife after iche Marriage is canſummgt- Husband and 
> Buc after s contract made, and carnall kum edge had he may make 2 BERL wife. 
to her and ſueh a Feoffment will be good, Pork. et. i 1. ois 40 Joi 3 
- One Jorenant cannot mol a Feoffment' of his port of the, Land to his com- — | 
panion;! for man cannot give a poſſoffion to Neo n defore,, And, hehce commons 
it d aſo alt ibe Leſſor cannot make a. Feoffment ta bis Leſſee for life, N BFA 
will. And yet perhaps a Feoffment in this gaſe if ig be ia Writing, May wetk ac A e 
firmstion: But one Tenant in common, or one coparcenot may mak a Fro fimencs 
hir part of the land to his companion. Perk. e. 197. Fitæ fait & F ts 36. 

If a man mak u Feoffment of anothers land it is a Diſſeiſin, but a good Feoffment Piſtiſor and 
againſt 81! men but the Diſſeiſee himſelf. And if foure joine in a Fęoffment of pillciſee, 
Land. and three of them have nothing in the Land, and the fourth hath all che eſtate; 
chis is a Feoffment, Iro. Feoffmnent 4. Perk. ſet. 2223. 2 ho a 

A Difftifor cannot make a Feoffmene of the Land to the Diſſeiſeę. but it will he 
void, for the Diſſciſee will be remitted. But a Diſſeiſee may make a Deed of Feoff - 
ment and a ſetter of Atturnay to enter and ꝑive livery ;and if the Atturney doe ſo, 
this will bela. good Feoffment, Perk; ſect. 197. Co. ſuper Lit. 48. 49. 
No Feoffment, or livery of Seiſin can be made to the King, for he doth alwaies 
give and take by matter of record. Fitz, fairs & Feoffments 21. 11% 
A Feoffmeot maybe made at this day of any thing which doth lie in. livery, by P:<rogative. 
whatſoever tenure it be held,notwithſtanding the Statute of Magns Charta, rap. 32. * reſpect of 
But in ſome caſes where a man doth alien his Land held of the King. he = have — 
the Kings licence beforehand to doe it, on elſe he muſt pay a ſine to the King after- made. 
words for not having a Licence But of ſuch things whereof ao liuety of ſeiſin can be 
made no Feoffment can be made. Co. fwper Lit. 4. 21 H. 3. 7 See, infra . Numb. 
9. Crust. 5. N + a "s a ; * 

One may ma ke a Feoffment ofa moity, third, fourth, px fifth part of his Manor 

or other land; and that by che name of a moity, third; or fuurth parc. Co. ſuper Lit. 


190. "e 1 wy | 
A Feoſſmett may be made of an upper chamber over another mans houſe beneath 
Co: ſuper Lit. 48. 224 4 Jon 
If there be a meadow of one hundred acres which time ont of minde baghibeen divi- 
ded amongſt divers perſons, and each perſon hath a certaine number of acres, hut in 
nocenaine phace;the cuſtome being to allot each perſon his number one ꝓeate in one 
place ani another in another a/rerzis uicibus, in this caſe tit her of rheſe-gerſans may 
mike Feoffment of his part by the name of ſo many acres lying in ſuch a meadow 
wichour any bounding ordeſcribing of it. Co. /aper Lit. #1 48. 
If paretners have made purtition of their Land, thatithe:one ſhall have it from 
Eaſter to Lammas to her and her beirs, and the other-ſhall have it ſcom Lammas to 
Eaſter to her aud her heits, orthatthe one ſha li have it one year, and the other the 
other yeare afteyni; vicibas: Or if they have tu o Manors deſuended, anditheꝝ agree 
that the one ſhall have the one Manor one quear, and the amber the other Manor the 
ame year, and the next year that he / that had the one ſhall baye the other «/tervis 
vicihus for ever; in theie caſes the parceners may either af them make a Fepſſment 
of this Land or Manor, Co. ſuper Lirt. . 8. In 
If cbere be any leaſe for life or yeni .in —— land or thing whereof the , fn reſpect of 
Feoff nond is made, and he that bath this leaſe for life or years, or in hit abſence the preſence 
his bailiff. or ſervant keepim in che houſe or land whereof\the Feoffment is to he ot poſſeſſion 
made doth give leave and agree that livery of ſeifin ſhall be gixen upon the houſe or of other per- 
Land by tbe Leſſor Himſelf or by his atturney, and ſon this canſe doth leave the — pr 
poſſeſſion of the houſe or land untl the reupon livery-of ſeiſim ia made this aa gaod — * 
Feoffment and a good! livery of ſeiſin, and yet it doth not ip iudice the eſtate of che Feoffncne 
Leſſee. And if the leſſor make a Feoffment of the Land to a firanger by tent or made. 
licenee of the Leſſee, the Leſſee'then being on the lat thisis agadd;Higefimenc: In 
like manner as it is, here the Leſſor doth enfeoffe a ſtranger to chi Termor 
a doth 


— 
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Atturnemen t. 


8 — | — 
doth agree ſaving his terme. And if the Leſſor make ſuch an entry upon the Leſlge 
for life or years as to put him out of poſlefſion of the Houſe or Land, and then he 
doth make a Feoffment and livery of ſeifin of it, or if the Leſſor in the ablence- of 
the Leffee, his Wife, Servants and Children enter upom the thing in Leaſe and 
make a Feoffment and livery of ſeiſin thereof;in theſe caſes there is a 
13 for in theſe caſes when the Leſſee for life or years doth re. 
, the law doth 'adjudge this to be an atturnement in law. But if a Leſſor; wil 
enter upon his Leſſee, —— his will (the Leſſce being ſtill in poſſeſſioa of the 
land) make « Feoffment of the Land and give livery ;this is void and can neyer tale 
effeck as 4 Feoffment . And therefore if there be a conveyance made of a houſe and 
Land thereunto belonging in Leaſe, and the Feoffor come into part of the Land 
without the leave of the Leſſee, and there make livery of ſeiſin of that part in the 
name of all the reſt of the Land, ( the Leſſee himſelf ibis Wife, Child, or ſervane 
being then upon any other part of the Land, and eſpecially if they be in the houſe ) 
this is no Feoffment for any part of the Land, but void fot the whole, 
And yet if the Leſſee for years make an under-leaſe of part of the Land to ano. 
ther, and the Feoffot doth make a Feoffment of this part, and give livery of ſeiſin 
upon this part, in this caſe the poſſeſſion of the ficſt Leſſee inthe reſidue will not 
hurt the Feoffment or livery for this part, but it is a good Feoffment. Yeywors coſe 
Trin. 7 ac. B. R. 

Allo if the Leſſee give the Leſſor leave to make livery and depart and leave a ſer- 
vant of the Leſſee upon the Land; in this caſe it ſeems his preſence upon the Land 
whiles the livery is made, will not hurt. Co, /aper Lit. 48. 

And fo if the Leſſee leave the poſſeſſion and leave nothing upon the Land but bis 
cattell ; they will not keep his poſſeſſion not prejudice the livery of ſeiſin. | 
If a Leaſe be made of one acre to one, and another acre to another, and the 
Leſſor make a Feoffment of both theſe acres, and make livery in one of them in 


the name of both acres ; this is no good Feoffment for the other acre, for by this 


Forfcirure. 


Husband and 
Wife. 


Iointenant. 


moity:Perk; ſect. 229. 


Pretogative. 


livery he is not put out of poſſeſſion of that acre. 21 H. 7. 7, Dier 18. 

So if one make a t of two Manors, the one in poſſeſſion, and the 
other in Leaſe, and give livery of ſeiſin of the Manor in poſſeſſion in the name 
of both the Manors j-this is no good Feoffment for the other Manor, neither 
will it paſs by this Feoffment. So if one make a leaſe for years of a bouſe, and 
after Feoffment in Fee of the houſe, and of a cloſe adjoining, and give livery of 
ſeiſin of the houſe, the-termors wife and children being then in the houſe ; in tha 
caſe this is no livery neither to paſs the houſe nor the cloſe. 21 H.. 7. Dy: 

If Leſſee for life, or years make a Feoffment of the Land, the Leſſor 
being then upon the and not contradicting it; it ſeemes this is a good 
Feoffment, and that the preſence of the Leflor upon the Land, eſpecially 
if he doe not contradi it, will not hinder the virtue of the Feoffment- us 

inft the Feoffor and all others: but the Leſſor may enter afterwards for 
the forfeiture notwithſtanding if he pleaſe, Perk, ſect. 252. Dier 362. 

If the Husband alone make a Feoffment of the Land, he hath in the right 

of his wife, or that he hath jointly with his wife, his wife being then upon the 


Land and d ing to it; in this caſe the Feoffment is good againſt the Feoffor 


and all others but the wife notwithſtanding ber preſence and diſagreement, but the 
wife may after his death avoid it. Perk, ect. 223, — 

If one iointenant make a Feoffment of the whole Land, his companion being then 
upon the Land ; by this there doth paſs no more but a moity, and the Feoffment is 
void as to the moity of his companion, for the Feoffment doth not. give bi 


If a man enter into my Land by and make a Feoffment of it tos 
2 1 being then upon the Land ; this Feoffment is void, for in this «caſe 
the law doth ad judge me to be alwaies in, and never out of the poſſeſſion, 


Perk. ſe. 210. FI 
have any poſſeſſion of the Land by wardſhip or otherwiſe, the 


If the Ki 
owner of the land can make no feoffment of it: And therefore if the King be ent. 
ruled 
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tuled to land by wardſhip, or primere ſeiſin after office found after the death of an 
Aunceſtor of one of his tenants ; in this caſe it is ſeid the ſcoffment of the 
heire is void and paſſeth nothing, for the King is ſtill in poſſeſſion, And 
if it be before office found it will be all one, for the office ſhall relate to the death of 
the Anceſtor. And yet in theſe caſes the feofiment is good againſt tbe beirx him- 
ſelf, and all others beſides the King. If the heir before aftice found, enter and 
make a feoffment, and then the King doth parden the feoffee; in this caſe the 
feoffment is good. And yet ſuch a feoffment after office wich a pardon is vod. And 
the like law is if che entry bee before office, and the pardon after the office; for this 
is void alſo, But if a man bee out- lawed for debt or treſpeſſe, and thereupon the 


King bath the profits of the lands, in this caſe the owner may make a feoffment of Oulewed yer. 


this land notwithſtanding, Perk, Soft. 219. Bro: Froffment: 3. 17: 21 H. 747. ſons. 
H. G. 5. 1 H.. 5. Stamp. prer. Regia, 40. _ 15. 
Divers perſons cannot make a feoffmene bat ic muſt be by deed , as corporations, 


and ſuch like: Alſo divers things cannot be granted by a feoffment , but che feoff= 4. Ia reſpect of 
cannot 


ment muſt be made by deed, for a feoffmenc 


made of a reverſion of and the manner of 


but it mul de by deed. But a leaſe may be made of land to one for life, the remain. Nalin of it. 


Rever on · 


der to another in fee, and this may be done without 2 — by word only. 
Alſo a feoſſment may be made of the moity, third, or fourth part of « manor , 
or of a peece of land, without deed. And yet if one be ſeiſed of a menor, uhereunto 
an Advowſon is appendant, and he make a feoffment of three acres parcell of the 
manor, together with the Advowſon to two men, Habeadam the one moity with the 
Advowſon to one of them, and the other moity to the other, in this caſe the feoſſmem 
cannot be well made unleſſe it be by deed. Fitz Fares & fro fem. 32 See Grant 
Numb. 4. Lits. Se. 60. ſuper Litt. 1 go, | 

If a leaſe be made for five years, on condition that if the leſſee pay to the leſſor 
yithio the two ficſt years ten poand, then that be ſhall have the lend to bim and his 
heires, or otherwiſe but for five years ; in this caſe if livery of ſeiſin be made to the 
kiſee defore his entry, this is = feoffment. Et fc de fili. Litt. Sell. 
250. | 


with livery of ſeiſin, and this livery of ſeiſin muſt be made according to the rules of 
livery and ſeiſin herein after laid downe, for this is of the eſſence of a feoſſment, and 
a feolfment is not accounted perfect untill livery of ſeiſin be made, for untill 
then the ſeoſſee hath only an eſtate at will in the land, and the fooffor may put him 
out when he will. Andif either of the parties die befoce the livery of ſein be made 
the feoffment is void, and no warrant of atturney to make livery can be executed 
—— — — — remedy in this 

to affurance to be made perſect but in « Court of Equity, Bat in caſe Equity. 
where ere are many ſeoffees there the death of one or — on will nog -_- 


by 

ing acceptance thereof by the other b 
15 84 | 2 ——— por pr whey eny. ng 
albeit livery of ſeiſin be ſometimes made upon other cooveyances. And it was firk in» 
vented 35 an open 


bye mmnif te iecomai potion 
. . . is. as 
two kinds, 1. A livery indeed. 2. Ree ce ca es The 


Every feofiment alſo whether it be made by deed or without deed, muft be made Livery of cif 


livery in deed is when the feofſot, donor dc, by himlelfe or nadcher, takerd the © . Nd 


ring 
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7. The nature 
and operation 


of it. 


8. Where and 
in what caſes Of fee. 
it is requiſite, by writing, 
Or nor. 


. preſent;and ſometimes in their ab 


the tight of the Duchy of Lancaſter char is not within the county 


. Nor is it needfull when an eliate is made to one that is in poſſeſſion alreadie 


ring of the door of the bouſe, or a turfe „ or twig of the land, and deliverech 
fame upon the land unto the feoffee, donet, &c. in the name or ſeifin of the 
or ſeiſin of the land. And this is done ſometimes by the parties themſelves if they de 
ſence by their atturnyes or procurators. Tbe livery 
in law is where the fecffor faith to the feoffee being ia view of the land, Ive. you 
yonder houſe to you and your heires, goe enter into che ame and rake polſcſon 
thereof — wh or the like. New terur of the Law. Weſt 2. part Sym Jill. 151, 
Ce ſupey Litt. 48. LEE tte 2 E 88 1 
Becauſe this manner of conveyance by feoffment is ſo ancient, therefore this tete. 
movy (being inſeparably incident to « feoffment) is much favoured in lay, And 
therefore it is expounded and taken ſtrongiy agaiaſt him that doth make it, and 
beneficially for bim to whom it is made: And for this cauſe it worketh not only to 
tranſmit the preſent eſtate, but alſo to barre all preſent and future rights and poſſihi: 
lities. Ir cherefore one make a leaſe for life to I. S. the remainder to the right beiti 
of J. D, (which J. D. is chen living) and give livery of ſeiſin according to the deed, 
in this caſe albeit he in remainder be not —— of, this remainder, yet by the 
livery it ſhall paſſe out of the feoffor, and ſhall be in Abeyance during the life of 


J. S. So if a feoſſment be made to one & haredibus, without the word LC,] and 


livery of ſeiſin be made of the deed ; this ſivery perhaps may make the eltate good 
Bro. eftater 4. Plow. 28. 29 : | | 
Livery of ſeiſin is needſull and muſt be had and made in all cafes where any eſtate 
f fee · ſimple, fee-taile, ot for a mans owne or another mans life is made or 
icing, or word in the country of any lands or tenements corporall. And ſo a 
ſo-where one doth make a leaſe of nd to another for years the remainder to 8 
firanger in fee ſimple, fee taif, or for life; in theſe cuſes livery of ſeiſin muſt be had 
and made to the leſſer for years or elſe nothing will paſſe to him in remainder; ini 
yet the leaſe for years will be good. And ſo alſo where a leaſe for years is:made 
upon condition that if ſuch a thing nthe leſſee ſhall have the feefimple ; it 
this cafe the leſſee muſt have livery of ſeiſin before bis entry, otherwiſe the eflite 
will not increaſe: And ſo alſo if the King make 8 feoffment of the land be hathin 
| Palatine; in thi 
caſe livery of ſeiſin muſt be made as in the caſe of a Subject. And in all theſe ciſa 
where livery of ſeiſin is requiſite and it is not made, there doth paſſe no eftuteby 
the conveyance, but an eſtate at will at the moſt. Co. 5. 92. Lit., Felt · 70. Co, 6.16. 
Def: & Stad. 13. Co. ſaper. Liti 49. Co. ſuper Litt. 216. Plow: 214. 219. 
But livery of ſeiſin is not needfull or requiſit co bee had and made in caſes where 
any eftare of fee-fimple, fee - taile, or for life is made or granted of any lands by 
matter of record, as by the Kings Letters Patents, Fine, Recovery, Deed iridented 
and inrolled, and the like; nor is it needfull where any ſuch eſtate is created by un 
of covenant and raifing of uſe, by way of Exchange, . Indowment ad eſtium Ecclefe 
or ex eAſſenſu patris; nor is it needfull where any ſuch eſtate is paſſed or granted 
by way of der, deviſe, releaſe, or confirmation, or by way ofincreale 
or executory grant, as when the fee-ſimple is granted to the leſſee for life of 
in poſſeſſion ; neither is itrequifite or can be made where any incorporeall 
ditsments, asreverſions, rents, commons, or the like are granted in fee-fimple, 
fee-taile,- or for life: for in ſome of theſe caſes there is an atturnement to be 
that doth ſapply a livery : Neither is it requiſite in ſome caſes where ao efiuteof 
freehold is made of a corporall thing, as if a bouſe or land belong to an office, and 
the office be granted by deed ; in this caſe the houſe or land dork paſſe as incident 


- thereunto. So if a houſe or chamber belong to « corody ; in this caſe by the grant 


of the corody the bonſe or chamber paſſeth without any livery of ſeiſin. Neithet i 
it requiſite upon a leaſe for years, for if a man make a leaſe for one thouſand yeats; 
this leaſe is perfect by the delivery of the deed without any livery of ſeiſin. Neithet 
is it needfull where one doth grant to me and my — the trees growing on 
ground ; for theſe will paſſe without any livery of ſeiſin at all. Co, 2.23. Lit. Sell. 
59. Co. ſuper Lin. 49. Cb. 8. 137. 1 1. 49. 
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aly, or (as A) bat a Diſſeiſor only. Bue 
— the lands and to B. out of poſſeſſion of 


9. How it may 
& muſt be 
made, 


upon: int 
not make eſt Or nor. 

, i. In reſpect of 
busband 8 the perſons 


his wife, yes be may 4s an acurney make hvery of ſeiſin to her upon 2 conveyance char make it & 
de by angther. Aud ſo alſo may the wife upon a conveyance made to the husband to whom it is 
or her: And ſo alſo Monks Infants, Aliens, and ſuch like Perſons diſabled to made. and the 
make feoffments & c. may notwithſtanding make livety of ſeiſin as atturneys upon =_ wer 
conveyances made to others. And ſo likewiſe may he in remainder in fee make live- oma covers 
ry to the leſſee for years. Er ſic de ſimilibus. And this livery of ſeifin may and muſt 1 oface. 


tenant in common may. Anda leſſor cannos make livery of ſeiſin to dis leſſee for 

life or years. See before Numb, 4: Pert; Soft. 184. Co. ſaper Litt. 48. 49.52, Co. 
ſuper Lits: 48. 40. Dior. 35, Co. ſuper. Lirs. 49. 359. Co. 5.95. Co. ſuper Litt. 

217. Perk, 40. 10 F. 43. a 1 

In all caſes where this ceremony is requiſite, whether it be done by the parties 2. In reſpect of 

themielves in perſon or their deputies, it muſt be done and made, 1. in the life time te time when 
of the feoffox, donor, or leſſor, and in the lie time of the feoffee; done; or leſſee, '* made. 
for if either of them die it cannot be done afterwatds, neicher can a” warrant o 

atturuey be made to deliver ſeiſin after the death of the feoffor &c. But if there be 

more feoſſees, donees, or loſſees, then one; in ſuch caſes albeit all of them die but 

one, the livery of ſeiſin may be made to that one that doth ſurvive, and it wilt be good 

to him to execute the eſtate in all the land. And fo it is if there be = warrant of 

atturney made by a Corporation aggregate, a#a Mayor and Commanalty, Deane 

and Chapter, or the like, to give livery of ſeifin, in this caſe the death of the Mayor, 

&c. will not determine the authority, aad therefore in that caſe the. livery of ſeiſin 

may be made after his'dearly, 2. If ic bea leafe for years with a reminder over in 

fee, the livery muſt he made to the leſſee for years before his entry or at the time 

when he doth enter ſos that pus poſe, for afterwards it cannot be made. Q ao4/cme! 

meum eſt amplize menn eſſe non poteſt. Q neve alſo whether the law be riot ſo in all 

other caſes, and let men tahe heed they doe not {as commonly they doe) enter into A cavere, 
the land before they have livery of ſeiſim made thereof unto them : And yeritſeemes 

the livery of ſeiſia is good when it is made afterwards, by Co, 2. 55. 3. It muſt not be 

made before the eſtate begin, for if a leaſe be made for years to begin at Michaelmas 

wich a remainder over, and the livery of ſeiſin is made before Michaelmss;rhis livery 

of ſeiſin is void; for if a livery worke at all, ic muſt worke preſently, and ſo it cannot 

in this caſe, becaule it is before the eſtate doth begin. Co. ſwpey Litt. 52. o ſuper Lit. 

49. 216, Perk, Set. 205; Co: ſuper Liss. 217. | wk 

If an eſtate be made of divers peeces of — divers villages in the ſame county, 
D : m 
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3. la reſre& of in this caſe the making of livery of ſeiſin of land in any part thereof in t 


the place of 


thing wherein name of &c. ſufficerh'fsr all, if all the peeces be inthe gtantors poſſeſhi; 


it is mad e. 


la reſyect of lawyſull eſtate and po 


the preſence 
or pofſeiſion 


of others. 


3. In reſpeR of 


the matter 


whereof it is ſaid to lie in live 
to be made. 


he 
all the reſt, or of one parcell according to the deed, 'albeit he doth not 8 Of 


on 


of leaſe. Bur if the peeces of land lie in divers counties, of i the ſame 
they be in leaſe, ot out of the poſſeſſion of the feoffor tout» ; for inthitcats 
making of livery in one part in the name vf all the reft is hot ſufficient for th 6 
in this caſe 3tis requiſite that livery of ſeiſin be made upon und in ſome kind 
in both counties, and upon every parcell of land that is out of poſſeſſion, or at lea 
in ſome parcell of the land in the occupation of every ſeveralltenant. And yet if one 
part of a Manor be in ont county, and the other part in another county in yiew of 
that part; in Ibis caſe it ſeemes livery of ſeiſin in the one / part in the one toumty in 
view of the other part is the other county 13 good and ſufficeth for all. Sonde 
of a Manor lie in one county, and the reſt of the Manor in another county; in thi 
caſe the making of livery in the ſcite of the manor is ſufficient for the whoje Manor 
If a feoffment be made ofthe Manor of Dale in Sale, the which Manor doth extend 
in Dale and Sale, and livery of ſeiſin is made accordingly inDile only and not in dale 
alſo; by this feoffmene there doch paſſe no more of che Manor but that which is in 
Dale only./If I be ſeiſed of one acre in fee, and of another acre for life, and I make x 
ſeoffment of hoth acres, and make livery of ſeiſin in that acre whereof I am ſeiſed in 
fee in the mme of bothacres; in this caſe it ſeemes this ſofficech to paſſe both the 
acres. But if I be ſeiſed of one acre in fee, and poſſeſſed of another acre for years & 
I make a feaffment of both acres and livery of ſeiſin in that acre only whereof! am 
ſeiſed in fee in the name of both the acres, conrre; for this is as if I make a feoffmeng 
of land whereof I am ſeiſed, and of other land whereof I am not ſeiſed &c; Il be 
ſeiſed of two acres of land, and let one of them for years, and then make an eſtute of 
both of them to another, and make livery of ſeiſin in that I have in poſſeſſion inthe 
name of both the acres; this will not ſerve to paſſe the other acre, bur livery muſt be 
made in that acre alſo.- And accordingly it was agreed in a caſe in the Kings Bench 
Hil. 38. Clix. which was, that a man was ſeiſed in fee of a Manor and other lands 
called Groves, and he made a feoſſment of it (Groves being then in leaſe for years) 
and a letter of atturney to give livery, and the atturney made livery of the Manor in 
the name of the reſt; the leſſee being ſtill in poſſeſſion of Groves, in this caſe it um 
agreed that this was no good feoffment for Groves. Co. ſwper Lit. 48. Perk, $68, 


227. 228. Doll. & Stud. 3. Lit. Seft. 61+ 418. Perk: Sect. 226. Fitz, Feoffmenti ? 


Faiti. 111. Pirk, Felt. 228. 9 H.7. 25. per Frowick, Fitz. Fairs & Feoffmems. 1. 
AMountagni uerſau [efferies. 

When a is made of a houſe and land, the livery of ſeiſin is moſt apth to 
be made of and in the houſe in the name of the reft , and at the door of the houſe 
&c: And when a feoffment is made of a Rectory or Parſonage; the livery of ſeifin 
may be made in the —— — or if there be no houſe, it may be made upon 
the Glebe; or if there be neither, it may be made at the ring of the Church door: See 
ra. 

vie the making of every livery of ſeiſin it is requiſite that all perſons that have any 

| ion in the thing whereof livery is to be made, as leſſees for 
life, years, and ſuch like joine in the making thereof or be removed thence, for every 
_ ought to bring an immediate poſſeſſion to the feoffee, donee, &c. Serbefere 
N 


« 4. | 

If leſſee for years make a feoffment and a warrant of atturney to give livery of 
ſeiſin, and the atturney make livery of ſeiſin the leſſor being preſent upon the land 
and not contradicting it, it ſeemes this is a good livery of ſeiſin : Dier. 362: 

The preſence of the feoffor, donor, &c. upon the land after he hath delivered ſeiſin 
to the ſeoffee, donee, &c. albeit he ſlay upon the land a while and doe not depart and 
leave the feoffee &. in poſſeſſion, will not hurt the livery, See more ſapra Numb. 4 


Bro, Feoffments. 24. . 
Livery of ſeiſin may be made of any corporall thing, as Manors, houſes, lands, 


meadowes, pa ſtures, woods, chambers, or the like. And theſe things therefore are 
ry. But of incorporall chings;as rente, —— 


a 


3} inthe 
lay . 


—  —— 
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ſuch like things livery cannot be made. And theſe things rherefore are ſaid to 
— — And therefore when a livery is made of theſe »i/ ope= 
ratur. Ste more above Nan 4 Co. ſuper Litt. 49. ; 
| To tvety good livery of ſeiſin is requifiee either ſuch an act as the law doth adjudg 
tobe alivery; or apt words that doe amount unto it, fora livery may be good by 


a act or deed at all · But it cannot be good by an act or deed with - king ir. And 
words withours : ——— livery that hath an act of ceremony in it is the beſt, how livery of 


| i the deepeſt i in the witneſſes.” T. g. 137, ſaper Lite. 49. 
nr —— — nd orderly manner of making of livery of ſeifin is thus, 
that the feaffor, donor; c: and the feoffee, donee, &c if they be preſent; or in theit 
abſence their at or ſervantsthar have authority doe come to the door, back- 
fide or garden if it be x houſe, if not, tben to ſome part of the land where ſeiſin is to be 
delivered}; and there in the preſence of many good witneſſes doe ſhew the cauſe of 
their meeting, openly and plainly, doe read the deed or declare che contents thereof 
and of the letter of atturney if there be any. And then the feoffor, &c. or his atturney 
(if it be a bouſe) doe take the ring, latch or haſpe of the door (all the people, men, 
women and children being out of the tiouſe,) or (if it be of a peece of ground) doe 
take a clod of the ground or a bough or twig of a tree ot buſh growing thereupon; 
and(all the people bring out of the ground) che ſamering &c. clod, bough & c. with 
the deed doe deliver to the feoffee, donee, &c. or to his atturney: and in the delivery 
hereof dot uſe theſe or ſome ſuch like words, viz. I deliver theſe to you in the name 
of ſeiſin of all the lands and tenements conta med in this deed, To have and to hold 
ing to the forme and effect of the ſame deed. Or, I deliver you ſeifin and _ 
ſeſſion of this houſe or ground in the name of all the lands contained in the deed 
according to the forme and effect of the deed. And then if it be a houſe. the feoffee, 
c. doth enter in firſt alone and ſhut to the door, and then he doth open it and let 
in others. And if the feoffment, gift, or leaſe be made without deed, then they doe 
and muſt withall expreſſe the very eſtate it ſelf, which the feoffee, donee, or leſſee is 
to have: as for example, the feoffor, donor, or leſſor muſt come to the houſe or land 
which is to be granted and where livery of ſeiſin is to be made and there muſt by apt 
words gtant the houſe or land to him that is to have it in fee ſimple. or in taiſe, or 
for life, (as the agreement is)and in ſeiſin thereof muſt deliver him the ring of the 
door, ora turfe or twig of the land, And if the feoffment &c. be made by writing, 
then it is wiſdome to indorſe and ſet downe on the back of the ſame, how, when and 
where the ſame is made, and the names of the witneſſes thereunto. But a livery of 
ſeiſin that is not ſo exactly made, may be good notwithſtanding. And therefore if the 
feoffor, donor, &c. or his atcurney take any thing elſe that comes from off the land, 
as a ſtone, or the like, and therewithall doch make the livery of ſeifin; or if he take a 
turfe, or twig from off another mans ground, and not from the ſame whereof poſſeſſi- 
onis to be given, and deliver that upon the ground in the name of ſeiſin; or if he 
take a peece of ſilver or gold, or a rod, ſtick or the like, and deliver this upon the land 
in the name of ſeiſin; all theſe are good deliveries of ſeifin and poſſeſſion. So if the fe- 
offor &c.be at the door of che houſe, or by the land, or in the houſe, or upon the land, 
and after he hath delivered the deed, he ſay to the feoffee, donee, & c: Here I deliver 
you ſeiſin and poſſeſſion of this houſe or land in the name of ſeiſin and poſſeſſion of 
all the lands and tenements contained in the deed. ] Or have and enjoy this houſe 
or land according to the deed. J Or Center into this land or houſe,and God give you 
joy of it. JOr[ I am content, you-ſhall enjoy this land; ] in all theſe caſes there is a 
good livery of ſriſin, Er fic de ſimilibus. Weſt.Symb, 1 part. Sect. 251. Perk, Set, 09, 
210, Co. ſuper Lict. 48; Co. 9. 137. Fitz, feoffments & faits. 111. (6.6: 26. 41, E. 


34 87. 

If I being ſeiſed of a houſe in fee make a feoffment of it and of divers lands to a 
man then preſent with me in the ſame houſe, and there deliver him the deed in the 
name of ſeifin of all the lands contained in the deed;in this caſe this is a good delivery 
of the deed, and a good livery of ſeiſin alſo, albeit I continue in poſſeſſion of che 
houſe ſtill and goe not out of it, And if I be Lord of a Manor, and lying ſick within 
ſome part of the Manor I make a feoffment of the Manor, and deliver the deed to the 
Dddd 2: feoffee 
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the manner & 
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ſeiſin is ro be 
made. 
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feoffee ſaying to bim, I will that you take ſeifin preſently; and th, 
all my tenants of the manger to atturne to him, and they doe fo; this is a goog livery 
of ſeiſin. So if 1 make a deed, and after I haye read it; being upon the land Liteliver 
it to the feoffee, donee,&c. and ſay, Here I deliver you this charter as u dest inthe 
name of ſeifin of all the lands therein contained, or the like. this is 8 good delivery 
of the deed and of ſeiſin. But if 1 doe only ſeale and deliver the deed upam os in bier 
of the land without ſaying or doing any more; this will not amount to a 
ſeiſin. And therefore if a an make a ſeoſſment with a letter of acturney to-give livery 
of ſeiſin, and then be deliver the deed upon tbe land, this ia no good maki of livery 


of ſeiſin. And ſo alſo if there be no letter of auurny. Bro. froffwenr 28. Pen. $44 11 
212. Perk. Sell. 215. Co. 6. 26. (romwals Caſe 44 in threxchequer 25, IA. 


If I be ſeiſed of bouſe iv fee, and briog in the boule lay 16 J. S. Here I. I demie 
you this houſe for terme of my ſiſe; this will not amount to a livery of ſeifin; and 
rat wet no good leaſe anult item of ſeifi be made, but ic is a good beginniap 

a leaſe, Co. 6. 26. 203! 

If the father infeoffe his ſon of land. antvhe ſon ſuffer his facher to enjoy it, and 
after the ſon doth come to the Pariſh Church where the land doth lie, and therein 
the audience of the pariſhianers uſeth theſe words to bis father, ¶ Father you baw 

iven me ſuch and ſach lands(and doth came them) as freely av you gave them to me 
ove them ta you againe; I :his in vo good livery of teiſin,neither doch any eflate paſſe 
kereby. So if one being upon his land ſay to J. S. LI. F. Rand forth, I doe herereſer. 
ving an eſtate to me for mine owne life giveithis land to thee and thy beires for ever, ] 
this is no good livery of ſeiſla, neither doabiauy eſtate paſſe thereby. So if one make 
« charter of feoffment to me and make no livery of ſeiſin thereupon, and after l make 
a feoffment of the land to J. S. and the feoffor hearing and having notice of it faich 
LI doe willingly agree to it and am contented that 7. f. hall have it; — I doe agree 
to the feofiment, or the like, in this caſe this doth nat make the feo that vn 
made to me good. Jer, SefF. 216. Hil.37 Elix. Z. R. Callard: caſe. Fux. Fair. 

44. : 

If divers parcells of lavd be conveyed and livery of ſeiſin is made in one; or them 
be divers feoffees, and livery of ſeiſin is made to one of them according to ibe dea 
without ufiog any more words; this is good. But the beſt forme and order ofmaking 
of livery in this caſe is to adde theſe words. in the name of all the reſt &c. JC. ſpe 
Lit. 48. Fita. Eftepel.177. | 

If che feoffor, donor, &c. deliver the deed in fight or view of the land, anduſe 
theſe or any ſuch like words, [I will that yon ſhall enter into the land and have iti 
cording to the deed; Or, [take ard enjoy the land according to the deed; ] Or, 

I deliver you this deed inthe name of ſeiſini ] Or, [ enter you into the land and un 

iſin of it; ] Or [ take the land, and God give you joy of it; ] Or, (if the eſbate be 
made without deed) | I give you yonder land to you and your heires and goeand 
enter into the ſame and take poſſeſſion thereof accordingly; JO enter into the lend 
and enjoy it in fee-fimpleto you and your heires, or for your liſe c.] in all tbeſe 
caſes the eſtate and the livery is good, albeit the feoffor &c. ſtand in one county, and 
the land io view be inanother county. Bat an Advowſon will not paſſe Toy 
made in view of the Chureh without deed, there being an Incumbent in the 
per. ch. 7 uſt. & Juſt. Manwed, 18. Eli. in N. Rey. 5 2. And in all theſe caſes 
of livery within the view, 1. It muſt be made by * — himſelf that dorh make 
the eſtate, for it cannot be made by bis atturny. 2. There muſt be a relation to the 
land: for if the feoffor doe deliver the deed only to the feoffee in ſight ofthe land; 
this is not a good livery within the view: 3. The parties muſt ſand within view of 
the land, for if the feoffor &c. being out of the ſight of the land ſay to the feoffee bet 
Goc aud enter and take ſeiſin of the land and God fend you joy of it; this is no good 
livery of ſeiſim 4. There muſt be ſome body capable of à freehold to take by the 
livery , for if the made to a lefſce for years the remainder to tbe right heires of 7. J. 
and 7. F. is then living, it is void. 5. The feoffee &c. muſt enter preſently, for if eubet 
che feoffor, donor dec. or feaffee, donee &c. die before entry; the livery cannot be 
made good. Aud yer if the party dare not enter for feare, im this caſe if he elaime it 
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22 — Go. [uper Lie: 48. Dook. 4 2 J 18 Hit. 16.3] Co, ſuper Lil. 48. 
by Agar Perk, Se, 214 Fur. fals & farm fr. 47. | 

Livery of ſeiſin in deed may be made ortzaken by rhe gdepuries or atrurnyes of the 
parties, and this livery by them is 2s good a3 that livery of ſeiſim uhich is made dy the 
parties thetaſelves; and chat allo as it ſcomies albeit parties: themſelves be upon 
the land at the time of the naking chereof if they doe not ooαiadit᷑t it. Cv ywper Lin 
52. Celw.71.Co 9:76. terms of the Law. tit: Livery. 4 | 
But in the making of this tivery care muſt be had, un, | 

1. That there be a Deed bi Feoffment, for otherwiſe a bettet of Atturney to de- 
liver poſſeſſion avaleth nothing. | a 

2. That there be a good Authority in writing, which yy be either in che Deed 
of Feoffazent it ſelf, whether it be Poll, or Indented and that albeit che Attueney be 
dot party fo it, or elſe by a fingle Deed defides the Feoffment, cc The opinion there- 
fare in Co. ſuper Lit. 52.6. as to this point is held not toe laws © ) 
3. That che Attutny doe purſue his Authority at traft iu the ſubſtance and effect 


it. | | | | kg 
"= That the Atturney doe it in the name of the Feoffor, Donor, &t. why, doth 
ive the Authocicy. 5. That i be done in che life time of rite parties. But A livery 
tn Law may not be made by an Atturney. And therefore in Letter of Atrartiey de 
10 deliver ſeiſin, y and the Atturny by virtue thereof deliver feifin in view; 
this livery of ſeafin is void. fer' Broxwel. 2 p58. 159 &cv | Rn 

If an Infant, or woman covert make a Feoffment and letter of Artarney to make 
livery, and the Atturpy doe ſo; this is void, for they are not able to give ſoch an 
ity. And if a man whiles ho is of ſound memory mae 4 Feoffment with a 
letter of Atturney to give livery and after he become paralytique and ſo dumbe, bur 
7 made ; this is a good livery ei ſeiſin. a letter of Antarmey be mide 20 deli. 
yer ſeiſin of certain land by one t has is ds mu ſane mm atk the Deed of Feoff- 
ment Was made whites he was of found memory, and afterwwards he doth come to 
his memory again, and then the livery is made upon the firſt warruat wichoat 
— rr in this caſe the livery is not good. Bro. Froffmentr: 25. Af, pl. 4. 
Per 27. . os 

2 for the moſt part which for the manner and order of making it is 4 good 
livery of ſeiſin if ic be made and taken by the parties themſelves is good being made 
and taken by their Artutnies or Deputies that have a good Authority and doe well 
purſue it. And therefore is the conveyance be made of divers Lands, and they lie in 
one county, and 4 warrant of Atturney is made to give livery generally, and the 
Actarney doth make it in one part of the Land inthe name of all e reſt"; this is « 
good livety. Er fc de fprnilibus Dyer 283. 

If a man be ſeiſed of black acre, and white acre, and he make a Deed of Feoff- 
ment of both theſe acres and a letter of Attorney to enter into hock theſe 
acres, and to deliver ſeiſin of bock of them — the form sad effect 
of the Dced, and he doth emer into black acre and deliver" ſeiſin ſec am for. 
men carte ; in this caſe the livery of ſeiſin is good, albeit he doe not enter into borh 
the acres,. nor into ona ac te in the name of both. And if the Feofftnent be made to 
wo of more, and the warrant of Atrurney is to make livery to them both, and the 
Acturney doth make livery of ſeiſin to one of the Feoffers ſecandem formem & 
ect um charta; in this caſe the livery is good to both, and yet he that is abſent may 
wave the livery, Co. ſuper Lire. 5 3. 

And yet if a man be diffeiſed of black #cre and white, and a warrant of Atturney 
i made to one to enter into doth theſe acres, and to mu, very, and the Atturney 
doeh enter into one acre onely, make livery! of ſeiſin tere ſte wall um ferm charts 
imthis caſe this livery of ſeifin is void for all, for in this caſe he dorh leſſe the his 
Authority, So if a man make a letter of Atturney to deliver ſeiſmn to I ꝙ upot con- 
dition, and the Atrutney doth deliver ſeiſin abſolutely ; this livery of ſeifi is void. 
And: ſo in all ſuch lite cafes whore the Atturney doth leſi then the authotity and 
com- 


Toonot enter is iv ſufficient. Col 9 37. 64 18. ſuper Lt. 48. 253. 1 ]New 


hedoth declare bimkeF'co be willing to have fivery of ſeifin made! und je 
ur 


— 


10. Where 
livery of ſeiſin 
made or taken 
by an attur 
ſhall be — 
And where 
not.And what 
warant is ſuſfr- 
cient: 


Infant. 


Woman £0- 
vert. 


De non ſane 
memorie. 
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commandement, all that he doth is void: But for the moſt 'pare-whirb1ho . 
corney loch chat which be isuuchotiſedito doe, and mort allo, iris good en db g 
as is warranted, and void for the reſt, And therefore if the lerrerof Atraroey be to 
give liveryof ſeiſin to Ig and the Atturney. give it to I g and . S ;this livery i, , 
eee $0 the went Aue be ro give livery 6f ity os 
„„ 2” white ante only, and he make livery of white acre and black acre allo, this liveryis 
oS iid n black acre. Co. ſaper Lit. 52. 258. Perg. fed. 
187. 188. 189. : er 1 ” oo 
So if the letter of Atturney be abſolute; and the Atturney give livery upon 
dition pfome ho1d int be rod. nä the condivon toe void. Perk ſizes, os 
Aber Litt. 258. . a 
Ara er of An. ey be made to two jointly to make or take livery of ſeiſin 
and one t tbem alone doth it without the other; this is a void livery; But other. 
wiſe. it.is. ben it is ma de to do jointly! or ſevetally, for thete one of them tlone 
may doe it. Co. ſaper Lit, 9... 4 
is Lettet of Atturgey be to make livery of ſeiſia after the death of anduber man, 
and the Atturney doth make livery of ſeiſin during that mans life; this livery is void. 


Perk. elt. 39. en „el | 16541. | 14 —— 
1 1f 1 makes letter of Aftearney to I & to give livery in the Capital meſſuage and be 
dotb · it io another place, or to doe it between two 2 or 3 a clock, and be doth it ut 
another time, or a Fed be made td 2 <4 and I and the letter of Attorney is 
to give ſeiſin to A, and lg give it B, in all theſe Caſes it is not good: Bur if the 
Feoſſment be to J and a letter of Attorney to make livery to him and the 
doth make it to bis Attorney this is good: 10 H. 7.19. Dyer 337. 283. 66. 
oon Livy Of ſeilinis ſometimes made fingle. and withoutany:Relation/to the Der 
ſhall enure. whereby the eſtate upon which the livery is made is created-ut ail: and fometing 
and be taken, and moſt commonly it js made wich reference to theDeed in theſe or ſuch like words 
andconſtrued · L ſerundem forma chart. ] In the firſt caſe the eftate is oftentimes made 
upon the livery ; and then there may be one eſtate contained in the D 
AA gd another made by, the, livery, alſo there may paſs more Land by the 
| then is in the Deed, and by this means when there is 'a Fault in rhe Deed; (6 
that the Land will not paſs by che Deed, it may perhaps paſs by the livery : 
but in this caſe then there muſt be apt words uſed in the making of the livery'to 
create the eſtate alſo; as well as to give the poſſeſſion. But where the livery of bei 
is made with relation to the Deed, there it muſt take effect according to the Deed, 
or not at all, for theſe words ſecundum fermam charte,are to be underſtood 
to the quantity and quality of the eſſectuall eſtate contained in the Deed. And there 
fore if one make a Deed of Feoffment to another, and in the Deed there is coo 
rained, no conditiq; at all, and when the Feoffor doth make livery he doth make 
livery upon condion ; or if the Deed contain an eſtate to him and his Heirs, 
and he waketh livery of an eſtate in taile or for life; in theſe caſes there doth pak 
nothing by the Deed. And yet if there be apt words uſed to create ſuch in eſtate it 
the rimg of the livery made; ſuch an eftate may be made by the livery without the 
Deed, and theo the Deed ſhall be void. But if in theſe caſes the Feoffor ſay when he 
doth make livery on condition in taile , or for life, ſecundum forman charte; 
in this caſe there is a good Feoffment made according to the Deed, and the additi- 
ona ll words are void. So ifa man make a Lea ſe for years, and make livery ſecunduw 
farmam charte ; this is bat a Leaſe for years ſtill, And if A give land te B To ba 
and to hold after the death of 4 ro J and bis heirs; this is a void Deed, and 
therefore if the livery of ſeiſin be made ſecundum formam charte,the livery of ſeifinis 
void alſo. But if when he doth give livery of ſeiſin, he give it to him and his beit, 
without theſe words, ſecundum formam, &c. or if in che making of livery he iy 
Here I deliver you ſeiſin of this Land, To have and to hold co you and your Hein 
forever, or the like; this may make a fee-ſimple. So if one make a Deed of Feoff- 
ment of 2 acres, & after make livery of ſeiſin of 4 actes; in this caſe if there be words 
in the livery of ſeiſin ſufficient to make a new eſtate. the other two acres may paſs alſo 
Lite. ſact. 359, Co. ſuper; Litt. 48. 122, Fits, Eftoppel 177. 7 Ed. 4.25. Co. ſ#pt! 
Litt. 49. Fitz. feoffmente & faits 23. If 
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If A by Deed give Land to Bro have & to hold after the death of A to B and his 
Heirs : this is a void Deed, and therefore Geer this Deed livery of ſeiſin be made 
defore the day by che party himſelf, or at, Ot after the day by his Acturney ſecundum 
formam & effeclum charts ; the livery is void allo, for it cannot enter ſo. And yet if 
a Leaſe be made for life to begin in fat ure, and at, or after the day come, the Leſſor 
himſelf in perſon doth make livery of ſeiſin ſic undum formam charts; in this caſe :ihe 
Leaſe perhaps may become good by this livery of ſeiſin. Co. 2.55. 5: 94 & Green- 
' woods cafe. B, R. Mich. 17. Iac. 3333 W 
If aa agteement be between two, chat the one ſhal enfeoff the other upon condition 
for ſurety of money, and afterwards livery of ſeiſin is made generally; withour — 
ſoch condition; in this caſe it is ſaid by ſome the eſtate ſhall be on c o | 
0. ſuper Lit. 122. es bet As : 
2 be 4 ſault in the Deed, as by the — the Feoffor, &c. Feoffee 
&c. or the like, and afterwards the Feoffor, &c. doth himſelf in perſon make livery 
of ſeiſin upon this Deed to the Feoffee, &c. by this the fault of the Deed, may be 
holpen and cared. Perk ſett. 42: n 
If one make a Feoffment to himſelf and another, and give livery of ſeiſin to the 
other ;this is a good Feoffment and ſhall enure to the other wholly,ind he ſhall take 
the whole by the Feoffment and the livery. And ſo if the. livery be made to one that 
is capable, and to another that is not capable; he that is capable ſhall cake the whole, 
and che other ſhall have nothing. So if a Feoffment be made to two, and one of 
themdie befote the livery is made, and after the livery is made to the ſurvivor ; in 
this caſe the livery ſnall enure to the ſurvivor only, and he ſhall have all the eſtate 
thereby. So if a Feoffment be made wichourt Deed to 8 Corporation, and to 7 F, 
and livery is made to I & alone; in this cafe 7 $ ſhall have the whole and the Cor- 
poration nothing at all. Perk. ſef?. 204. 203.7 H. 7. 9. | 
If a Feoffment be made to four, and livery of ſeiſin is made to one, two or three 
of them; this ſhall enure to them all. Bat if rhe Feoffment be without Deed, it ſhall 
enureto him wholly to whom the livery is made: And if one of them give warrant 


to the reſt to take livery for him, and they doe ſo ; this ſhall enure to them wholly, 


and not to him at all for any part. Dier. 35. 10 E. 4. 1. Co.5. 95. | 

If the Tenant make a Feoffment to his Lord and another, and qr livery of ſeifin 
to the other; this ſhall enure wholly to the other untill the Lord agree to it, and 
then to them both. 10. E. 4. 12: 5 

If one make a Deed of Feoffment of one acre of Land to A and his Heirs, and 
another Deed of the ſame Land to 4 and his Heirs of his body, and deliver ſeiſin 
according to the form and effect. of both Deeds;in this caſe it ſhall ennre by moities, 
i: he ſhall have an eſtate taile, and the Fee-fimple expectant in the moity, and a Fee- 
ſimple in the other moity. Co. ſuper Lite. 21. | 

If two ſeverall Deeds of Feoffment be made to two ſeverall perſons of one and 
the ſame thing, be that can get the ſeiſin firſt ſhall have it. Rem domino vel non do- 
mino vendente duobus, In j ure eſt patior rr aditione prior. 

If Leſſee for life make a Feoffment, and a Letter of Atturney to thr Leſſor to 
make livery, and be doth make livery accordingly ; in this caſe this ſhali not enure 
to bar him of his entry upon the Feoffee for the forfeiture ot bis Leſſee. But if 
Leſſee for years make a Feoffment in Fee, and ſuch a letter of Atturney to the 
Leſſor, and be doe deliver ſeifin. accordingly ; this livery ſhall bind bim, for ic ſhall 
be ſaid as in his own right, becauſe the Leſſee had no freebold whereof to make 
livery. Co. ſuper Lit. 52. 

If a Leſſor make a Deed of Feoffment, and a letter of Atturney to the Leſſee for 
years to give livery, and he do accordingly ; this ſhall not be conſtrued to extin- 


ry or hurt his term. See more in Epi of Deeds, ſupre ch. 3. (v. ſuper 
t. 52; 
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Of a Fine, 


is wor is 2 hos in an ſometimes wit in 
for a ſum of money or mult im laid upon an 
ome 1 gd then alſo it is called a ranſome: Ag 
times it is taken for an Income or a ſum of money paid at the 
entrance of a Tenant into bis Land. And ſometimes it is taken for 
WS ating) 0 coment or conveyance upon Record for the feui 
ſcoring W And in this ſenſe it is taken here; and ſo it is de- 
| arab le to be, ati acknowledgement in the Kings Court of the Land or other 
thing to be his right that doth complain. And by others, A Covenant made be. 
tireen parties and recorded hy the Juſtices, And by others, A friendly, reall and 
finall agreement amongſt parties concerning any Land or Rent or other thing 
of avy ſuit or writ is hanging between them in any Court. And by other 
more fully, An inſtrument of recerd of an agreement concerning lands, tenement 


or bereditaments, duly made by the Kings licenſe and acknowledged by the parties 
to the fame, upon 3 writ of covenant, writ of right, or fuch like, before the 
Juſtices of the Common Pleasor others thereunto authoriſed, and ingroſſed of Re- 
cord in the fame Court, to end all controverſies thereof both between themſelyes 
which be patties and privies to the ſame, and all ſtrangers not ſuing or olaiming in 
due time. And in every Fine there is g. ſuit ſuppoſed, wherein the party that is to 
have the thing is called the Plaintiff, and ſometimes alſo in another reſpeR the co- 
nuſee or Recogniſee, and the other that doth depart with the ching is called the De- 
forceant, and ſometimes in another reſpect the Conuſor or Recogniſor, Andit was 
anciently the end of a ſuit indeed, for after there had been ſome contentionabour 
the thing by ſuit, the parties became agreed who ſhould have it, and fo « fine was 
levyed of it, and there was an end of the matter; and hence it is ſaid to be ſrufiaror 
effeFue legis, becauſe it gives a man the fruit or effect of his ſuit, And to this day 
therefore a writ doch alwaies goe forth before a fine can be levyed, and this is now 
one of the cammon Aſſurances of the Kingdom. Co. upon Litt. 126, 127. Plas 


372. | 550 
There are five effentiall parts of a Fine. Firſt, the otiginall writ taken out againſt 
the conufor, for without this a fine cannot be. levyed: Secondly, the Kings licenſe 
for the levying of the fine, and for this the King is to have 8 fine or ſum of money, 
which is called Kings ſilver, for this is properly that money which is due to the King, 
in = Court of Common Pleas, in relpe& of a licenſe thete granted to any man for 
paſſing a fine. And this is part of the revenues of the Crown. Thirdly, the Gpau- 
ſance or Concord it ſelſe which is the very agreement between the parties thatincend 
the levying of the fine how and in what manner the thing ſhall paſs, and doth begin 
thus ; Zee Concordia talis, &c. (i. e.] And the Concordis ſuch, &c, And this is 
the foundation or ſubſtance of the fine , far if upon this the Kings ſilver be entred, 
albeit the Conuſor die afterwards, yet the fine is good, and the note or foot of the 
tine are but abſtracts out of this. Fourthly, the note of the fine, which is an abſtrict 
of the originall Contract or Concord, and doth begin thus, Between «1 phintiff 
and Y and C deforciants, &c. Inger A. querentem & C. deforcientes, C. Fiftlily; 
the foot of the fine, which doth hegjn thus. Hec eſi finalis Concordia, & e this i 
a finall Concord, &c: and containeth all the matter, the diy, yeer, and place, and 
before what Juſtices it was levied, which is therefore called the Foot of the fine 
becauſe it is the laſt pare of ir, and when this is done all is done: And for this 
there are indentures made by the Chirographer and delivered to the patty to whom 
the Conuſance is made, which is called the Ingroſſing of a fine, for then a five is faid 
to be ingroffad when the Chirographer makes the indentures of the fine, = 
FD RO ot 
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A Fine is either without Ploclamations, which is alſo called a Fine at the common The kinds of 
Law, and this is ſuch a Fine 28 is levyed after fuch manner and forme as Fines were it» 
uſua ily levyed before 4 H.7. upon which no Proclamations were made, which Fine 
doth fill remain of the ſame force as it was at the common Law to diſcontinue the 
eſtate of the Cogniſor if it be executed. Or it is with Proclamations, which is alſo 
called a Fine according to the Statute, and which is ſuch s Fine as is leryed with Pro- 
clamations after the forme ind manner ordained by the ſtatute of 4 H. 7. chap. 24. 
(and fuch a Fine ſhall every Fine that is pleaded intended to bee if it bee not ſhewed 
what Fine it is, and of this ſorewere and are moſt Fines ſince 4 H. 7. as being the 
deſt kinde of Fine of all; and it is in the election of bim that ſueth out the Fine as 
long as he ſiveth to have it with, or without Proclamations, A Fine alſo whether 
with or without Proclamations, is either executed, which is ſuch a Fine as of his owne 
force giverh a preſent poſſeſſion. (or at the leaſt in Law ) unto the Cogniſee, ſo that 
he needeth no writ of Habere facies ſciſinam or other means for the execution there- 


bf. but he may enter: of which ſort is a fine Sur Cogni/ance de droit come ceo 
ad de ſon done, an acknowledgment of Right &c. which is in every deed the be 


= 


ſureſt kind of Fine of all, and rhis kind of Fine doch alwaies ſuppoſe a feoffment, or 
gift precedent of the ſame thing whereof the Fine is had, which-che Fine is to corro- 
borate and ſtrengthen. Or it is Execatory,which is ſach a Fine as of his own force 
doth not execute the poſſeſſion in the niſce, and of this ſort is a Fine Sur 
Cogniſance di droit tantiow, when the party that doch levy the Fine is ſeiſed of the 
thing, and hee to whom the Fine is levyed hath no freehold therein, but it paſſeth 
dy the Fine: and a Fine Sur Done, Crant, Releaſe om Confirmation. And if theſe kind 
of Fines be not levyed or ſuch Render made unto them that be in poſſeſſion at the 


time of the Fines levyed, the Cogniſees muſt enter or have writs. of 'Habere facies 
ſeiſinam, according to their ſeverall Caſes for the obtaining of their polleffions, But 
if at the time of levying of ſuch an executory Fine the party unto. whom the eſtate is 


limited be in poſſeſſion of the lands paſſed, he ſhall not need any writ of execution 
to put bim in poſſeſſion, for then the Fine will enure by way of Extioguiſhment of 


ight, and doth not alter the eſtate or poſſeſſion of the Cogniſee, however perchance 
it doth better it · The fine Sur conn/ance de droit tant vm, alſo doth ſerve ſometimes 
to make a ſurrender, and then it is therein recited that the Conuſor hath an eſtate 


for life, and the Conuſee the reverſion : and ſometimes it doth ſerve to 


ant a Re- 


verſion, and chen the particular eſtate is recited to be in another, and that the Co- 
nuiot willeth tha: the other ſhall have the reverſion, or that the Land ſhall remain to 
the other after the particular eſtate ſpent : a Fine alſo is either ſingle, which is ſuch 
a Fine by which an Eſtate is granted to the Cogniſee and nothing granted or rendred 
back again to the Cogniſor by the Cogniſee. Or it is double, which is ſuch a Fine as 
doth contain a grant, and render back again either of the Land it ſelfe, or of ſome 
tent, common or other thing out of it to the Cogniſor for ſome eſtate, limiting there 
by many times remainders to ſtrangers which be not named in the writ of covenant, 
which alſo is ſomerimes with reſervation of rent; clauſe of diſtreſſe, and grant of the 
ſame over. f. Symb. part. 2. Set. 19, Dyer. 216. Plow. 205. Co. 3. 86. flat. 32. 


H. B. 36. 4H. 7. 24. 1 K. 3.7. 


A Fine is a Record as of great antiquity, fo of a highnature, great force, and much 
credit and efteem, and it is now become and ſerves for a formall conveyance of land, 
and one of the common Aſſurances of the Kingdome, for by this meanes a man may r a Fine. 
convey his land to another in fee (imple, Fee-taile, for life or years, with reſervation 
of tent alſo. It is therefore called a Feoffment of record, for it doth countervaile a 
Feoffment with livery of ſeiſin in the country, and it includeth all that the Feoffment 
doth; and worketh further of bis own eacare, and it is indeed for many purpoſes the 
beſt and moſt excellent aſſurance of all others, for by che ancient common Las it 
was ſo high a barre, and of ſo great force. and of ſo ſtrong a nature in it ſelfe, that it 
did conclude and barre not onely ſuch as were parties and privies thereto and their 
heirs, but all ochers of full age, out of priſon, of good memory, arid within the four - 
deu the day of the fine levyed , if they did not make their claim within a year and a 
dey. And it is ſtill of that force, beit it be ſomewhat enfeebled by ſome Statutes, that 
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there goeth ges 
ilum levari. Bat 


3. In reſpect 
of the thing 
whereof 


thing mp 

Iſland, Barony, Caftle, Meſſnage, Cottage. Mill, Toft, Cartilage, Dove houſe, Gar. vied, and of 

fleas, Orchard, | ood gel. Rivge; — what things 
Corrody, Gffice, Fiſhi „Mines a view erb 

Waife, Bſtiay, Felons 


in this reſpect : but het 
muſt eake heed of a Forfeiture in this cafe, for if tena nt for Life levy a Fiae Sar Cog- 
#5/anc" de dnais come ceo, & r: to aftraoger, or Jevy a Fine ſur Grant & Releaſe to a 
Kranger, to hold to the Cogniſae for a longer time then for the liſe of che tenant for 
kf, however in this cuſe the Fine be a good Fine, yet this is 4 forfeiture of the 
eſtate of the tenant for life hereof he lin ee n or remainler may take prefent 
advarzage. nd yet if ſuch a tenant far life levy a Fine ſa Ge Relraſe, to hold 
$0 the Cogniſe e ſor the life of thetenant forlliſe, or grant his e ſtate by ſuch a Fine to 
bim in neverGon or reminder; or by Eine; — rent out of ahe Land for longer 
time then for bis own life, in theſe caſes the ſine is good, and there is no ſorfeiture of 
the ſlate of the tenant ſur life. So likewiſe if Eine belevye to a eenanc for life by 
a ſtranger. who doth thereby acknowlodg all his night uo be in the tenant for life, 
ani] ackoaſe and quite claim to him and bus he ib, and go ao ſgurber, ahi is a good 
Fine and no-forgeitare of the eſtate of the Taman tot 11 his eftate is not changed 
thereby, and it may ermoe to dum ingovention,, but if dhe ſtranger ſay forther in che 
Fine Came cs que il ad Ja ſev dens, this is 18 Forfeiture: Sear. 275 Ed. 2. 1. 

Ant if noiaber eheogoiſot nor cogaiſee be ſaiſed of any eſtate of Ercetiold in po ſſaſ- 
do or re giſion of abe lands whereof qbe Fine is lexy eilt thetiqæ of the levying uf 
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the ſame, but — only a —— for years, or — — tbe — is void and of no 
force as to 3n g oever it may ween the parties b 
Eſtopell. Aol theretreifa lefſce for years, or a en or one that N 
onely to a remainder or reverſion levie a Fine to a ſtranger that hath nothing in the 
this Fine is void, or at leaſt voidable as to, and by any ſtranger there. 
unto, and he that hath cauſe may ſhew that the free- hold eftate and ſeiſin of the land 
was in another before and at the time of the Fine levied, and that Parte fn 
habwerwnt tem pore levationss fins. The perties to the Fine had nothing whenchey 
| g Pry 
levied the Fine, and by this avoid i. And yet a vouchee after he bath entreũ into 
the warranty may levy a Fine unto the demandant, but not to a „Anda 
diſſeiſor may levy a Fine to a ſtranger thet bath nothing in the land; and this is 4 
good Fine, for he hath the Fee ſimple by wrong in him. Alſo the iſſue in uile may 
| be barred by way of Eftoppell , by & Fine levyed by Anceſter being cenant in tile, 
albeit neither conuſor nor Conuſet᷑ bave any Eſtate of Freebold in the Lund. C.. x, 
123. 3. 88. 90. Super Lit. 251. 3 H. 7.9.5 H. . 4½ 3 H. 6. 227 fl 6. C 
Joint Tenant, Tenam in Common or Coparcenous, may levy a Fine of his part to i 
| ſtranger, and this will be a good Fine: And ſo alſo as it ſetmes, may one | 
or tenant in common to another. 20 H. 8. 9. Dyer. 334. 9. Plow. 375. 138. B= 
| 134 11.'E: 4. 68. One ſingle member of a corporation aggregate of many 
levy a Fine of the Lands of the corporation, as the Major or Maſter of « 
cannot levy a Fine without the communalty, or his fellows, &c. Bur ſach 
may levy Fines of the Lands they are ſolely ſeiſed in their own right as other men may 
doe. Such as have Eſtates of freehold in Becleſiaſticall Lands in the rightof theic 
| Gburches, houſes, &c as Biſhops, Deanes and Chapters, Pre bend, Parſons & the liks, 
may not levy a Fine of ſuch lands, for if they doe it wil not bind the ſucteſſor. Cunð. 
* He that bach an Ettare of fe- ſimple in lands in the right of his wife ought unt to 
| levy a Fine thereof without her, and if he doe, ſhee and ber heires may avoid it ait 
his death. Alſo he that hath an Eſtate of Lands given in taile by the King, or by the 
| proviſion gf the King onghe not to'levy « Fine of this Land. for it is void wagrioſ 
| the iſſue in taile and the King. Alſo be that bath an Eſtate of Lands that areprohi- 
bited to be fold by Act of Parliament, ought not to levy a Eine of ſuch Land," Alſ6 
ſhe that bath an eſtate of Lands of her h::4bind, or of any of his anceſtors aſſured to 
ber for her Jointure Dower, or in taile by the meanes of her husband or ac of bis 
anceſtors, may not levy a Fine of this Land; for. if ſhe grant a greater eſtate th for 
her own life, this worłketh a preſent Forfeicure. Stat. 32 H. 8. chap. 28. 124 12. 
Cd. 6. 55. Byoo. Fines. 1:1: Stat, 32 H. 8. ch. 36. Co. 5.3. 4 Stat. 1 H. 7. cba ic. 
A Fine at the common Law, or a Fine without Procla mations was once z pere 
— tuall bar to all perſons that had right and no impediment at the time of the Fine le 
(ons ſhale vied, and that did not chime within a year and a day after the execution of the ine 
barred by z by poſſeſſion; but now this Law is changed. and this kind of Fine will barre none but 
Fine, or a Fine ſuch as are parties and privies thereunto. But a Fine by the Statute, or a Fine with 
andNon- = Proclamations is now much ofthe ſame virtue and force as a Fine ar the common 
| in het time. Law was, for by the Statute of 4 f.. it is provided, that every Fine after the ingrob 
| Or nor. And fing thereof ſhall be proclaimed in the Court the ſame Terme, aud the three ett 
how, following Termes, four ſeversll daies in every Terme; which Proclamations ſo made, 
the Fine ſhall conclude all parties, privies and ſtrangers, except women covert perſons 
within 21 years of age, in priſon, out of the Realme, or of xox /ave meneorie; (being 
no parties tothe Fine) ſo as they or their beires take their Action or Lawfull entrie 
wichin five yeares after theſe imperſections removed. Saving to all perſons and their 
heires (other then parties) the right claime and intereſt which they ba ve at the time 
of the Fine, ſo as they purſue it by Action or entrie within five yeares after the pro- 
clamations. And ſaving to all other perſons ſuch right, title, claime and intereſt a 
firſt ſhall grow or come to them after the proclamations by force of any matter be. 
fore the Fine, ſo as they maketheir claime or entrie within five years after the fame 
| grow due; orif at that time there be any impediment as aforeſaid, within five yeares 
after the impediment removed. And by the ſtatute of 32 H. 8. (whicb is an expo 
fition of this ſtatute ) it is provided, that all Fines with Proclamations 
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land, &c. before the fine levied entailed to him that doch levy the fine or any of his 
Anceſtors in poſſeſſion, reverfion,remainder,or uſe, immediately after Proclamations 
had, ſhall be à bar againſt him and his Heirs, claiming only by force of any ſuch en- 
taile and againſt all others claimi only to the uſe of him or any Heir of his body. 
By which Starote it d ar, that all the parties to the fine, Conuſors and Co. 
nuſces, whether they be fun Covert, men de von ſane memorie, or others, (Infant 
only excepted who during minority may avoid it) and whether they have a natural 
of civill capacity : and privies, viz. privies in blond, as Heirs whether they be lineall 
or collaterall, or privies in — — as — — — : and 
all alſo, vis. all others parties and privies that have or pretend any 
— title ( except women covert, and the reſt chat have impediment chat 
doe make their entrie or claim, ot bring their action within 5 year» after Proclama- 
tions had, & thoſe perſons excepted alioif they make not their claim, &c. within five 
ts after che impediment removed) all theſe are concluded, i. fo ſhut & cloſed up 
together for their tight is ſo extinct hereby, as they can never open their mouches or 
life up a finger againſt it. Saving to all others. i. ſuch as have no preſent right at the 
time of the fine levied, and were excepted before ſuch Right, Title, Claim or intereſt 
5 ſhal accrew to them aſter the Proclamations upon any. crult, gift in Taile, or other 
cauſe, before the fine levyed,ſo as they make their claim, & c. within five years after 
their right firſt accrewed if they have then no impediment, or if they bave, within 
bve years aſter the impediment removed. Stat. 18 Ed. 1. de finibus, Stat. 34 Ed. 
3. 16+ Plew 373. Star. 4. H. 7,chap. 24. f. R. 3. cha 7. 32 H. 8. chap. 36. 
For a more full underſtanding of which Statutes and this matter, theſe —_— ge- 

* nerall muſt firſt be obſerved. 1. That the perſons to be barred by a are, 
1. Parties, 2. Privies. 3. Eftrangers. The parties if they be of the age of 21 years, 
are bound for ever by the fine,and ſhall have no time to claim to preſerve their right, 
The privies alſo, being heirs and Executors to the parties and void of impediment at 
the time of the fine levied, or not, if they claim by the ſame title that their Anceſtot 
had that. levicd the fine, are barred for ever by the ſine, and ſhall have na time to 
claime to preſerve their right. And therefore if my Father diſſeiſe my Grandfather 
of Land, and then levie a fine of the Land, and then my Grandfather die, and after 
my Fatbet die, by this fine I am barred of the Land for ever. Dyer 3. paſche. or 
B. R. And bere note, that he that is a privie within the intent of 4 H. 3. is an Heir 
within, the Scatute of 3 H. 8: Et fic & converſo. Trin. 21 Pac. Com. B. Caria in 
Will. Gedfeys Caſe. And that privies or Heirs in eſtate and bloud, as he that is Heir 
to whom the land doth or ſhould deſcend, are within theſe Statutes, and ſhall be 
barred by the fine of their Anceſtor of that land. And ſo alſo ſhall privies in eſtate 
that are not privies in bloud, as where one hath land in burrow Engliſh, and levie a 
fine of ir; hereby the youngeſt ſon is barred. So if one be Tenant in taile to him and 
the Heirs females of his body, and he levie a fine, having a Son and Daughter. hereby 
the iſſue female is barred, and yet ſhe is not the Heir of bis blovd. But he that is 
privie in bloud only, and not in eſtate alſo, is not within theſe Statutes, neither ſhall 
be be barred by the fine : and therefore if Lands be given to a man, ard the Heirs fe- 
males of his body, and he bath a Son and a Daughter, and the ſoo levie a fine and die 
wichont ĩſſue, this is no barr to the ug rer, for howſoever ſhe be Heir of his blond, 
yet ſhe is not Heir to the eſtate, l need to make her conveyance to ĩt by him. 
The ſtrangers that are to be concluded by the fine, are either, 1. Such as have pre- 
ſent rigbt and no impediment, ard theſe are barred within five years if they 
make not their claim within five years after the Proclamations, 2. Snch-as have 
preſent right, but have impediment of infancy, &c. and theſe are barred if they doe 
not;muke their claim withia five years after the impediment removed. 3. Such as 
have no preſent, but future tięht upon canſe precedent, and they are either 
without impediment, and then they are barred if they claim not withio five years 
after theit right doth aterew; or they bave impediments, and thefi they. are 
barred if they claim notwichin five years after the impediment removed. 4. Such 
as have neither preſent nor future right at the time of che levying of the 
fine by reaſon of any matter before the fine ,. but whaſe right Sroverh 
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either entirely after, or partly before, and partly after the fine, and theſe ure nat 
barred at all by the fine, but they may make their claim,/&c. when they will. Aud 
parties, privies , and ſtrangers to finesthat are barred thereby, are ſuch us hav 
nature li capacities or civill, for both theſe are barred. And therefore it is held, if 
lueb a Cot poration as hath an abſolute eftate and authority of his poſſeſſions ſo m 
be may maintaine a writ of right thereof, as Major and Communalty, Daune and 
Chaprer, &c. levie a fine of their Lands, they and their fucceſſors are hama po- 
ſentcly, but ifa Biſhop, Deane, or Prebend, without aſſent of the Dean 
or a parſo ot Vicar without aſſent of the, Patron and Ordinary bad leviets fine. 
this would not have barred the ſucceſſor; neither will it bar now with-thei . 
for they are reſtrained by divers Starmes, Plow. 337. 375+ 378. So allo ſach per- 
ſons are barred by rhe fines that are levied by others if they make not tlieit elaime in 
time, as if one diſſeiſe a Corporation aggregate of land'belonging to thai 
tion, and afrer le vie a fine of it with Proclamations; and they doe not mae their 
claim, cc. within five years; hereby they are barred; 2. Where the Anceftorss 
barred by the fine, there forthe moſt parc the Heir is barred ilſo. vg. 10. And 
therefore if Tenant in taile be diſſeiſed, and the diſſeiſor levie a fine with Proclaas- 
tions, and the Tenatt in ta ite ſuffer five years to paſs without claim, &t. bei 
and bis iffurs are barred for ever, ſo that the heit doth ſuffer for the lathts of his 
Anceſtor. 3. The eftares, thacſhall be barred by the fine ere oftaces by tho dommon 
Law, or by Copibold in Fee-ſimple, Fee. taile, or for lie, or for years; rherſtarys 
alfo of Tenant by Statute, Blegir, and- of Gardeins in Chivaltie, and of Executor 
that bæve land untill Debts 8nd Legacies be paid. And therefore if one emu uon, 
and put out 1 Copyholder of Land, and levie a fine. thereof, and the 
fuffer five yearsto paſs ant! make no claim, &c. the Copyholder and his Lord doch 
are hereby barred for ever. And if a Leafebe made for years, and the Leſloror me. 
there before entrie of the Leſſee leviea fine with Proclamations, and theLeffer duch 
not make kris claim, &c. within five years, hereby the Leſſer is barred of hu ieii 
for ever: 4. The Things whereunco theſe Statutes doe extend, are Lands ani 
Tenements. and not a Rent ot other profit apprender out of the Land, and cherefoce 
ifI havea Rent, Common, or ERtovers out of Land, or a way over Land, or peer 
to ſell the Land, and a fine is levied of the Land it ſelf, and I doe not make my thim 
— rent, &c. within five years, yet I am not hereby barred of my rent, xtc. Aud 
for this caiſe it is, that if a Tenant in Ancient demeſne levie a fine of bis Lau, u 
og paſs, the Lotd is nor hereby barred to avoid it, for herein he claimzth tut 
the Land, but his ancient Seigniorie* Co. 9. 104.5. 124. Plow. 378. Bro. Finet.123. 
C.. ng. 5+ The time in which they muſt make their claim, or bring their aon 
chat have tight and no impediment, is within tive years after Proclamatibb 
bad and the time for them which bave impediments,is within five years after thei. 
pedimeats temoved.P lm. 370. Lord Zoxchercaſe.s The time wherin they muſt make 
Their claim or bring action whoſe right happens af.erwards, if they haveno i 
diment,is within 5 yeats after the time that their right accrues,and if there beam in 
wichin 5 years after impediment removed. Dyer 3. Co. 3. 86. 91. Plow. 373. 
— —— . 4 
of the Statute H. 7; they are ſrangers, and not parties nor privies. 
. der beve banefte by the firſt Seving of the Statute ſhall have none by che 
ſecond Saving, for he chat will be withiathe ſecond Saving to have benefit by it, 
muſt be, 1 "Another perſon. 1 Theright muſt come and eccrew to him firſt, 3. K 
muſt comeco'bim after the fine ond proclamations. 4 His —— be upon ſome 
cauſe or maner before the tine. Co. J, 124. 9. 106, 9. No fine ſhall bar any cſtett 
in poſſeſſion, reverſion, or remainder which is not deveſted and put to a right at the 
time of the fine levied, And therefore if one levie 8 fine- of my Land whiles I am in 
poſſeſſton of it this fine will not hurt me. So if the Tenant of the Land, out of which 
I have i Rent or Common, Gxc. levie # fine of the Land, this ſhall not bar me of my 
Rent or Common, for I am Mill in poſſeſſion of this in the Judgement of the L. 
So if there be Tenant for life,the remainder for life, ot Tenant in Tail, che Rema oder 
in Tait and che ſirſt Tenam in Tail or for life do bargain and ſell the Land by Deel 
72 29 indent 
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: dented and involled, and after levie a fine to the Bargainee, in this caſe the te- 
— 9 9 — without chim, forthe Law in theſe 
caſes doth ad judge them alwaies in poſſeſſion. So if I make a Leaſefor years of 
Land, rendringa rent, and « ſtrunger levie a fine of the Land, and che Leſſee for 
years yeth his rent to me duly, in this caſe Iam faid to be alwnies in poſſeſſion, and 
t not barred by ths fine of my reverſion. So if there be Tenant by 
Copy or Leaſe for life, the remainder for life, and the firſt Tenant for life accept of 
« fine of the Land wich proclamations and 5 years pate without claim, &c. hereby 
he that is in remainder is not barred. So if one have a Leafe for years of Land to 
begia in frre and 3 fine is levyed of the Land, and five years paſs after the terme 
þegia, it ſeems this is no bar, becauſe this eſtate is not put to a right. Brown. Rep. 
per, 18 1. 2 pert, 134. 5. 153- f 

And forthe t illuſtration of all theſe things ſee the examples following. 2. Iſſue ingaile 
If Tengot in Tail levy a fine of the Land intailed with proclamations according to — — 
the ſlatutes, this is a bar io the eſtate taile, wherein theſe things are to be known. —— 
Stat. 4 H 7. 32 Hi 8. Co. ſuper Lirt. 371. 1 JC 9. 138. 140, Dievrr 3. other. 
1. That wherefoever the iſſue doth claim by the ſame title and muſt make his Con- 
veyance to the Lands by him that levied „there the fine will bar him, and 
thereforeif Langs be given to the busband and wife in ſpeciall taile, viz. to them 
and to the Heirs of their two bodies iſſuing, or the like, or if the gift be to them and 
he Heirs males or females of their two bodies, or to them and the Heirs of their 
bodies with the remainder to the right Heirs of the Husband in Fee, and the Husband 
ulone levieth a fine ward ppm map — gr is barred, Andyet 
ſo as the tight of the wife is ſaved ſo as ſhe makes her claim, &c. within five years 
after her Hnebands death. So. if Huvband and Wife Tenants in ſpeciall taite have 
iſſae and the Wife die, and the Hosband marry another Wife and have iſſue and 
levy a fine Sr cogniſence de droit come ceo, cc. and take back by the ſame fine an 
eſtate in ſpeciall caile the remainder over, &c. and die, the iſſue by the firſt Wife 
is barred. Dier 354. $0 if Ternnt in Talle be Diſſeſed, or make a Feoffment in 
Fee, and after levie a fine with proclamations to the Di or to 4 ſtranper, the 
iſfues in taile are hereby barred for ever, the continuance of the poſſeſſion in another 
notwithſtanding. (v. 3. 90: So if a gift be made to the eideſt fon and the Heite 
of his body, the remainder to the Father and the Heirs of his body, and the Father 

and the eldeft ſon levy a fine with Proclamations and dyeth without iſſue, 

this ſha ll barr the ſecond ſon for ever for the remainder deſcended to the eldeſt. Co, 
ſuper Litt, 32. So if Lands be given to an eldeſt ſon and the Heits of the bod yof 
his Father aghe Father being then dead) and be levy a Fine of this Land, this will 
barr the younger brother. Curia tis: 21 Fac. Co. J. But if the iſſue in taile doe 
not make his title by bim that did levy the fine, there the fine will not barr, and 
eherefore if my Father de Tenant in Taile, and bis brother Diſſeiſe him and levy n 
fine, and be and my Father dye, this fine ſhall not bart me as iſſue in taile, becauſe 
I doe not make my title to the Land by him : but if I ſuffer five years to paſt and 
doe not make my claim, &c. by this means I may be barred by the fine: Dir 3. 
And if the fice be levied of another thing then the thing ir ſelf entuiled, As if the 
Tenant jntaile grant by fine a Rent, Common, or the like out ofthe Lind intailed, 
this five will noe hart the iſſue. So if a Rent be gitailed and the Tenant in Taile 
of the Rent Diſſeiſe the Terre-Tenant of che Land out of which the rent doth iſſue, 
and then levy a fine of the Land, this is no bar to the iſſue of the Rem. Plow. 435: 
2+ Albeit the fine be a double fine with a grant and render, yet it is within theſe 
Statutes, and will barr the iſſue in teile as well as # fingie fine, ſo as the grant and 
render be of the Lind it ſelſe and not of eny profir apprender onr of it. 2 J Co. 76. 
3- 85. ſaper Litt. 3513. Bro. fines. 118 Dier. 272. And therefore if Hr and 
Wife be Tenants in ſpecial! taile, and they levy a fine with proclamatiom and che 
{antes gar end Render the Lond to them and rhale Heirs, this five will hatt the 
iſſue in tall. And if Tenant in raile joyne with 75 and levy a fineto a ſtranger, 
and the firanger Mtb grant and render the Land againe to 7 4 for years, 
ad to the Tenant in teite in Fre afterwards z the i — i 
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fine: So if there be Tenant for life, the Remainder in taile, and he in remainder 
raile accept of a fine from a ſtranger, and grant and render to the ſtr apaine 
for years with a remainder over, hereby the iſſue in taile is bound. If Tenant in 
taile accept of a fine of the Land entailed from a ſtranger, and then grant and render 
a Rent out of the Land to the ſtranger by the ſame fine, this: will not biud the iſſue 
in taile to pay the ſame Rent. P/ow 435. If Tenant in Taile make a 

on Condition, and die hav ing two ſifters inberitable to the taile, and one of 
levy a fine with proclamations ſur releaſe to the Feoffee of the whole, in this caſe 


it is doubted whether the other ſiſter be barred of ber half or not. Die 119. 


3. Albeit the Tenant in Taile die before all the proclamations be finiſhed, 
they de finiſhed as they may be after bis death, the iſſues in taile are bound the 
fine, for howſoever by the death of the Tenant in Tailethe right of the eſlute tile 
doth deſcend to the iſſue, yer when the proclamations are paſſed, this right that 
doth deſcend is bound by the Statutes, and the iſſue cannot by any claim, &c. f 
the right of the eſtate taile that doth deſcend unto him, 3 J Ce. 3.6.8, 1 ;, 
Shelley Caſe. 4. Albeit the iſſue in Taile be within age, out or che Realme, under 
Coverture, , compos mentis, or in priſon at the time of the fine levied and the 
proclamations paſſed, yet the eſtate railiyis barred by the fine. And therefore if v4 
be Tenant-for life of Land the remainder to Z in taile, the reverſiaꝶ to 'B,and his 
Heirs expectatt, and B levy a fine to C and his Heirs, and hath iſſue and die before 
all the proc/amations ate paſſed, the iflue in taile being then out of the realm, the 
proclamations are made, and after the iſſue in taile cometh, into the Realm and 
claimeth the remainder in taile upon the Land; in this caſe the eſtate taile u 

for ever · 4 Co. 3. 84, 91, 5. Theſe Statutes doe extend to fines. levied by Tena 


in taile by concluſion, and the iſſue ſhall be bound by the fine of their Auceſtot 


unto whom they are privie in eſtate and blond, albeit partes ſinis nibil habnerunt m 
pore finit. And therefore if the iſſue in taile in the life of tys Anceſtor when be hack 
onely a poſſibility, as if there be Grandfather, Father, and Son, and the Grandfather 
be Tenant in Taile, and the Father levy a fine of the Land before the Graridfathers 
death, and then the Grandfather dye before the Father, and after the Father dhe, in 
this caſe the iſſue is barred by tbis fine. 5:}Co, 3. 90. Dier 279, Plow; 4. 80 
alſo if the Grandfather ſurvive the Father. Curia Trin. 21. Fac. Com. B. Gs 
Wades caſe. Dyer 48. But in caſe of a collaterall deſcent, if the collaterall Anceſtor 
die in the life- time of his Father without iſſue, this fine is no bar, but if he farvire 
bis Father, contra. So if Lands be given to the Grandfather and his wife in ſpecull 
teile, and the Grandfather dieth, and che Father doth Diſſeiſe the Grandmotber, un 
doth levy a fine with proclamations, the Grandmotberdieth, and theg the Fathet 
dieth, in this caſe the ſon is barred. So if Lands be conveyed in taile to a , 
for her Jointure within the Statute of 11 H. 7, cap. 20. and while ſhe liveth the 


iſſue in taile doth levy a ſine of the Land, by this the iſſues inheritable to the eſtatt 


taile are barred for ever, Co. 3. 30. 51.9. 140. So if Tenant in taile make a Feof- 
ment or be diſſeiſed, and after levy a fine with proclamations for a ſtranger, 
bis iſſues are barred for ever. So if Tenant in Taile die and his iſſue before his entry 
(having a freehold in law only) doth levy a fine with proclamations, this ſhall be i 
bar to his iſſues & to his collaterall Heirs & brothers of the half bloud. 21434435 
Curia. 21. Jac. Co. B. So if — — taiſe have four Daughters and one of them 
levy a fine in the life of the Father; this wil be a bar to her iſſue for the fourth part of 
the Land, Idem. But in theſe caſes before and ſuch like where the iſſue in taile doth 
levy a fine in the life time of the Tenant in Taile, the Tenant in Taile himſelf may 
after levy a fine of the Land, and thereby barr his iſſue, and the Conuſee alſo to 
whom his iſſue. bath levied a fine, and therefore in all theſe caſes it is ſuppoſed that 
the Tenant in Taile doth dye and ſuffer the right to deſcend to his iſſue, Co. 3, 50, 
FI. 9. 140. Co. 10. 50. 9. 141. 3. 5O. 51. If Lands be given by will to one when be 
ſhall come to his age of twenty four years, to hold to him and the Heirs gf his body, 
and he after his ageof twenty one years levy a fine of this Land with prob lamatiom, 
this is a barr to the iſſue in taile. 1 | 
If a Diſſeiſor make a gift in taile, and the Donee make a Feoffment to 4 and _ 
ey 


LI 
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levy a Fioe with Proclamations to B. that hath nothing in the Land, chis Fine will 
barre the iſſaes in taile, and they ſhall not avoid it by pleading that parte: fins mibil 
haburrunt e. but it is no barreto the diſſeiſee, for he may avoid it by this plea 
when be will. And 4 fortiori therefore, if a Fine be levied by the tenant iotaile that 

hath only an eftate of fre- hold in remainder or reverſion is good: as if A. be tenant * 
for life. the remainder io B. in taile, and B. levy a Fine, albeit this be no diſconti- — 
nuance, yet it i a barreto the Eſtate taile. Butif tenant in taile have iſſue a ſon and a 
Laughter, and the ſon liviog the tenunt in taile levy a Fine and dye without iſſue, and 
then the Tenant in taile diech, by this the daughter and the eſtate taile is not barred, 
Co.3 84; Trin.21. Pac. Co. B. Will. Godfrey verſus Wades caſe. So if the younger 
ſon levy 1 Fine in the life of the father, and then the tenant in taile dye, this is no 
barre to the elder ſon. So if Lands be given to a man and the beires females of his by 
body, and be bath a ſon and a daughter, and the ſon doth levy a Fine of the Land, 

this is no barre to the daughter. do if tenant intaile have a daughter, his wife being 

with childe of a ſon, and the davghter levy a Fine, and after the ſon is borne, this 

Fine ſhall not barre the ſon, for theſe howbeit they be privies and heiresto the blood, 

yet are not privies and heires to the eſtate, G. Aldeit the eſtate paſſed by the Fine 

be af:erwards before all the proclamations had avoided, yet the iſſue in taile is barred 


a. ; 
11 therefore if tenant in taile diſcontinue in fee, and after diſſeiſe the diſ- 
continuee and levy a Fine with proclamations to a ſtranger, and take an eftate back 
by Render in the ſame Fine, and the diſcontinuee before allthe proclamations pafſe 
enter and claime and ſo avoid the Fine, yet bereby the eſtate taile is barred, 
Co3.91. 8 b 

ASAT tenant in taile infeofle the ile in taile and after diſſeiſe him and levy a 
Fine, the iſſue enter, and after the proclamations paſſe,andafter the iſſue in taile doth 
infeoffe the tenant in tuile which levied the Fine and dyeth, it ſeemes this Fine ſhall 
barrethe iſſues in taile. Per Pepbam & Fenner 7uſt. M. 39. 40. Elix. B. R. This 
— —— — and is no bat to him in remainder 
or reverſion, and therefore when the eſtate taile is ſpent, this barre is at an end. And 
therefore if an eſtate be limited to 4: and B, his wife and the heires males of the 
body of A. the remainder to C. and A: and B. have iſſue, and A. dye and B. and 
her iſſue, or her iſſue alone levy a Fine, this will barre the iflues of the iſſues whiles 
there be any, but if they faile it will not barre C. in remainder, except he ſuffer five 
yearsto paſſe and ſo be barred by his non c/aime. So if tenant for life and he that is 
next in the remainder in taile joyne in a Fine, this is a good. barre to the iſſues in 
taile for ever as long as that eſtate taile ſhall contioue , but not to him that is next 
in remainder, nor to any other that ſhall come in of any remainder in taile or in 
fee,aor to him in reverſion. If lands be given to A. and the heires males of his body, 
the remainder to B. and the heires males of bis body, the remainder to the rij 
beires of A. and 4: doth bargain and fell this land by deed indented and inrolled 
to J. S. and his heires, and after levy a Fine of it ſur Conmſauce de droit come ceo 
Sc. to him and his heires, by this the remainder to B. is not diſcontioued, butit —— 
is a harre to the eſtate taile by the Statutes, and cauſeth the eftate of the bargainee to S 


laſt ſo long as the tenant in taile hath iſſues of his body, but if the Fine had been 
before the bargaine and ſale it had been a diſcontinuance of the inder, but in 
neither caſe a barre to him in remainder unleſſe he ſuffer himſelfe ta be bartec bude 
nom claime within five yeares after bis remainder happen to come in poſle 8. 
If there be tenant in taile, the remainder to bim in taile, and the tenant i taile levie 
a Fine of this Land, bereby both his eſtates are barred. Er fc de ſmilibas. But all 
this notwithſtanding , If Lands be conveyed to a woman in taile for her joynture 
within the ſtatute of 11 H. 7. chap. 20; and ſhe levie a Fine of this Land, this will 
not barre the iſſues in ta le. Ot if be given in taile to any ſubject hy th 
own gift or proviſion, and the tenant in taile le vie a Fine, this Fine ſhall got bind 
the iſſues in taile nor the King, but others it will barre, for theſe arg re not in- 
tended within, but excepted out of the Statute of 32 H 8B. but the vs himſelfe 
being tenant ia taile of the gift of ſome ly his Anceſtors being ſubjects may levy a 

we: | Tine 
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Sec. 7. 


2 Wife barred 
by theſtse © of 


her Husband 


or ſome other. Land of the Husband and Wife togethet, be a perpetuall bar co her and her 


3: Diſſeiſee 
and the like 
barred by the 
Fine of che 
Diſſciſor, &c. 


Equitie, 


Eine ot it tobarre his iſſues in raile. 


fevieh 
. Bbitrof 


| Co. 1. 76. aper Lite. 372. Co. 10. 96. 
Far. NN. Co. ſuper Lite. 372. 96. & A 


And in all theſe caſes where a recovery will not bar the iſſues in taile. there a fine 
W hor bar chem. See Brownl. I. part. 138. 211. B Fines 121. Ce. 6, $5. Dyer. 
40% fahr Lit. 372. (0.8. 17. 78. | : 

Albeit the fific of the Hasband and Wife together of the Wives Land, or of the 
Heirs for 


evet, yet if che Husband alonelevie a fine with Proclamations of tuch Land, and 
then he die, in this caſe ſhe is not barred of her right, but if ſhe doe nor make 
chim &c. within five years after her Husbends death ſheis barred of her right ſor 
Het, norwithlaading the Statute -6f 3 N. 8] Me Plow: 373. And if one 
feifed of Land iti Fee mary a Wife, and #ter male « Ldcſe of this Lund to A for life, 
the retmilnder to B in Fee, and J ſevie # fide with proclemations,and the bus, 
bund die, and che Wife doe not make her claim 8c. within five years after the denk 
her Huyband ; heteby ſhe is barred of het Dower for ever noewithſtanding the 
fot life in e, but if the remainder of B had been put wo a right at the time of 
the fine levied ſhe might have avoided the fine by Plea: . 18. Zac. Co. B. in Au 
T wiſts Caſt: Q nod partes ſinis nibil habwernut, cc. And if the Husband levy a fine 
of his own Land and die, and his Widow baving no impediment doth not make her 
claim within five years after his death ; hereby ſhe is barred of het dower for ever. 
Dyr# 224. Co. 2. 93. | 
If à jointure be made to a woman after the coverture, and ber Huband 
and he ſevie a fine of it ; hereby without queſtion ſhe is barred of her 
jointure in this Land; but it is thought that this is no bar of her dower in the reſidge 
of thE Eand vf the Husband, and eſpecially then when the fine is Sur connſance d 
als Er. bee, Cc. Dyer 358. If Lands be given to a Man and his Wife in tele, 
e rem to the right Hes of the Harband, and the Husband alone levie i fine 
df this, Ins will tet bar the wife txceprt the ſuffer five years to paſs after bis deach 
dit making daim;&e. and therefore if the fine be to the uſe of the Huthand and 
his eim in Fee, he an it as a Fee · ſimple and bis iſſue hath no remedy, 
. 1 part. 139. Her 351. 4 
it a uin Aiſſeiſe me o eine I have in Fee-frmple, ot Fee · taile, and after levies 
f mn Land with Proctamations, and 1 dee not make my claim, &c. wichin five 
ak Co. 6: 105. 3: 87. Jaber Lit: 298. And if I being fuch a Tenant in Fee nuke 


the Prockmitions had, Iund my Heirs are barred for ever of this 
8 ears, or be the Lord of any Copyhold eftate, and my Leſſee for yen, 


or Copyti6Hder in Fee, br for life be ouſted and I thereby diſſeiſed, and rhe Diſſaſot 
cx a fine, and heirher] nor my Leſſee for years, or Copyholder doe make wy 
55 xith, 8c. wirdi the five years'afrer the fine levied, hereby we are all barred for 


ig if * — 8 Lock, — — „e 
Prodathations, Ifn ve co hereby I am 
verfion and of the eſtate for fe M Fe 
Ait for life make a Feoffment in Fee, and the'Feoffee levie a fine with Pro- 
, and he in reverſion or remainder doe not make his claim, &c. within 
erehy be is burred for ever. Plow. in Stowelr Caſe. 


im, sec: within five years, hereby he is barred for ever, 
att b dd Ino figbt at all. Co. 3. 79. | 

haſe Land of H. and after perceiving my title defeafible, and that 
'taith che right of the Land, 1 doe fevie a fine to, or take 8 fine 
octamitions'with intent and of purpoſe to bar bim thet 
ſulfer five years to paſs, and doth not make his claim, &c. hereby 


re is br ever. Co. 3. 79. Dock. & Sr. $3, r55. 
1 ink coke thivcirnorelicfeto be Bali uity. See more 
If 
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be Tenant in Tail, the Remainder in Tail, and the Tenant in Tail bar- 
gan s fell he Land by Deed indented and inrolled, and after levie a fine with 
Proclamations to the bargainee Sur Connſance de droit come ceo, &c. in this cafe as 
to the Tenatt in Tail and his iſſue this is a bar, but as to all others it is no bar, albeit 
they never make any claim, &c. Co. 10. 95. 9. 106. So if Tenant in Tail levie a fine 
of his intailed Land, ; | e t as 
bar at all, and therefore he in remainder or teverſion in their times may enter not- 


. nd; | 
— 2 the Husband alone levie a fine of this Land, this as to the Husband 


Tenantin Tail and his iſſues is a bar, but not as to the Wife, for ſhe ſhall be Tenant 


in Tail ſtill, and yet it ſeems ſhe may not ſuffer a recovery of this Land afterward, 
Co. 9. 140: 132+ So if a man attainted of Felony or Treaſon levie a fine of his 
Land, this asito the King and Lord of whom the Land is held is void, and is no bar to 
their advantage and title of forfeiture, bur as to all others it is a good bar. So 
if one levie a fine of Lands in Ancient Demeſae, and of other Lands together; this 
as tothe Lands in Ancient demeſne is not good, nor any bar ar all, but as to the 
other Lands it is a good bar. 7 H. 4. 44. F. N. B. 98. Plow, 

By the ancient common Law, he that had right, was bound to make claim 
&c. withina year and a diy after the fine levied and execution thereupon, or elſe 
he was barred for ever; but this bar by nen claime is now gone, and if ſuch a fine 
without Proclamations be levied at this day, he that hath right may make his 
claim at any time to prevent the bar, and avoid the force of the fine. Co. ſuper Lite. 

762. 
"Rake to fines void of impediment at the time of che fine levied are barred of the 
Land preſently, and ſhall have no time to avoid the ſame fine by entrie, claim, &c. 
And privies in bloud, ard privies in repreſentation claiming by the ſame Title which 
their Anceſtor that levied the ſame fine had,ſhall be barred by the ſame fine preſently, 
and that whether they have any impediment or not. Stat. 1 R. 3. chap. 7. 4 H. 7. 


haps 24. 
y Lhrangers to fines, ( being all ſuch as are neither parties nor privies ) who have 
tight to the Land whereofthe fine is levied, and have no impediment natutall or 


levied and Proclamations had, and no longer. See the Sta. Plow. 374. Ce. 9. 105. 
And therefore if Leſſee for years, Tenant by Elegit, Statute, or a Copiholder in Fee, 
or for life, be ouſted, and he in reverſion Diſſeiſed, they ſhall have but one 5 years 


this is a bar as to him and bis iſſues, but as to all others it is no 


so if Land be entailed to the Husband and Wife, & the Heirs of their 


9. Where a 
Fine ſhall be 4 
bat. az to one 
perſon, and 
not to ano- 
ther, or as to 
one part of 
the Land, and 
not to ano- 
ther: 


Recovery, 


10 The time of 
claim, and 
within what 
time he that 
hath right to 
Land muſt 
make his 
claim, &c. to 
prevent the 
bar of the fine; 
Parties. 
Privies. 


Eſtrangers. 


lepall, ſhall have time to make their claim, &c. within five years after the fine, 7 


preſent right 
and no impe- 
diment. 


detween them to make their claim, &c. and if they claim not within that time they 


ate all barred for ever, for they have all preſent tigt and may bring their action pre. 
ſently : but otherwiſe it is where the Tenant for life, & he in reverfion be diſſeiſed, 
for in this caſe he in reverſion is not barred by the firſt 5 years after the fine levied, 
for in that time he can have no action, therefore he ſhall have time to make his claim 
J years after the death of the Tenant for life. 

If a Diſſeiſor levie a fine with Proclamations of the Land whereof the Diſſeiſin 
was, the Diſleiſee muſt make his claim within the firſt 5 years, after the Proclamati- 
ons had, and if he happen to die within the five years, his Heir ſhall not have five 

"years more, but ſo much time more as to make up the time incurred in his fathers or 
other Anceſtors time 5 years, and albeit he be an Infant at the time of his Anceſtors 
death, yer he ſhall have no longer time. Plow. 356. 375. If a Tenant in Tail be 
diſſeiſed and the Diſſei ſor levie a fine, the Tenant in Tail or his iſſues muſt make 
their claim within the next five years after the Proclamations paſſed, otherwiſe they 
be barred for ever. The like it is in the lacheſs of him in remainder or reverſion. 
19 H. 8.7, Plow. 374. Dyer 3. And if, in theſe and ſuch like caſes, he that hath 
preſent right and is withour impediment, bring upon bimſelf any impediment, as if 
being within the Realme at the time whenthe fine is levied, he doe afterwards goe 
beyond the Sea, or the like, in theſe caſes he ſhall have no longer time then the firſt 
five years aſter the proctamations had. Co. 100. 

Eftrangers to fines peſtted with impediments of Infancy, Coverture, Madneſs. 
Idiocy, Lunacy, Impriſonment, or —_ out of the Realme, at the time — 
f 2 t 


2. That have 
preſent righe 
and impe 

© ment. 
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Iafant. 


Non ſane me- 


more. 


Women Co- 


vert. 


Imptiſonment 


Out of Eng- 


land. 


3. That have 
divers defects 


4. That are 
without 
impediment 
having furure 
right upon 
cauſe prece- 


dent, 


years time after the infirmity removed to make their claime &c. And therefore 


the levying ofthe Fine, and having then any preſent intereſt or right ſhall have gy, 
Infant regularly ſhall have time for five years after he come to his full age to — 
his claime &c. although he be in his mothers wombe at the time of the Fine lexied. 
And yet if my fathers brother diſſeiſe him, and levy a Fine with proclamatiom, and 
a year after the proclamations my father dyeth, and after and within five years 
uncle dyeth, in this Caſe I by reaſon of my infancy ſhall have only ſo much time to 
avoid the ſame as at the death of my father remained to come of the five years nen 
after the proclamations, and not a new five years, becauſe I claime by the ſame 
title that my father had. So if my father, or other anceſtor be diſſeiſed and the 
diſſeiſor levy a Fine with proclamations, and my father or anceftor dye within fe 
years after the proclamations, in this caſe I ſhall not have a new five years, but only 
ſo much as remaineth of the old five years to make my claime &c. Madmen and 
Lunatickes (being ſtrangers to the fine) ſhall have the like time to make their clin 
&c. as Infants have, and yet if this infirmity happen after the Fine levied, and be- 
fore the laſt proclamations be made, theſe perſons are not bound to the firſt year, 
but ſhall have five years time after they be cured of their maladies. Women Cover 
(eſtrangers to the Fine) ſhall have five years time after they be diſcovert, to purſye 
the right. But if a feme ſole (eftranger to a Fine) have preſent right, and after the 
Fine levied ſhetake a husband. and ſo five years paſs after the proclamations had, in 
this caſe ſhe is barred and ſhall have no further time to claime; Eſtrangers to Fines 
impriſoned at the time of the Fine levied ſhall have the ſame time and li 

have; but if ſuch impriſonment happen after the time of the Fine levied and before 
the laſt proclamation made, it ſeemeth they ſhall have five years after the in 
ment. And eftrangers to Fines being out ofthe Realme at the time of the ler 
thereof ſhall have five years time after their returne to enter or claime &c. Bui 
they be in England at the time of levying of the Fine, and after goe — the Sen 
and ſuffer the five years after the proclamations to paſs, in this caſe they ſhall hae 
no longer time, except they be ſent in the Kings ſervice and by his commandement, 
And if the party be beyond the Sea at the time of the Fine levyed, and never remra 
but dye there, it ſeems in this caſe the Fine will not bar his beire at all. Ser the ft 
tutet. Plow. 359. Dier 3. Plow. 367. 377. Plow. 366. 375. Plow. 375. 376, Fly. 
360.366. 375. Plow. 366. Sr. The. Cottons Caſe. 27.Eliz; 

Eſtrangers to fines that have divers defects or infirmities, as Infancy , Coverture, 
non-ſanity of minde, impriſonment, abſence out of the Realme, to avoid Fines ſhull 
have time for five years after the laſt of the isfirmities removed. Burt if they have 
divers impediments,and they be all at once after! the proclamations made wholly 
removed, and after they fall into the like againe and dye, in this caſe their heires ſhall 
not have a new five years, but the firſt five years begun in their Anceſtors time im. 
mediately afrer the firſt impediments ſo removed ſhall proceed, and on- claims of 
their heires during all the reſidue of the faid five years bindeth them as their faid 
Anceſtors ſhould have been bound thereby if they had remained void of ſuch impe- 
diments during all the ſaid five years, Plow. 375» Dier, 133. | 

Eſtrangers to Fines that have no preſent but a future right, and that ſuch asgrow- 
eth wholly before the proclamations, if they be void of impediment, ſhall havefive 
years time after their right, title, claime or intereſt firſt groweth, remaineth, de- 
ſcendeth or cometh to them after the proclamations. And therefore if a Mongagee 
be diſſeiſed and the diſſeiſor doth levy a Fine with proclamations, and the five years 
paſſe, and after the Mortgagor payeth or tendreth the money, in this eaſe be ſhall 
_— time for five years after the tender or payment of the money to make his claime 

e. | 

So if a man levy a fine of his Land whereof his wife is dowable , ſhe ſhall have 
five years after her husbands death to make her claime &c. and not be bound by the 
five years after the Fine. Plow.373. Dier. 224, PloW.374. So if tenant in taile levy 
a Fine with proclamations, and after the Five years dyeth witbaut iſſue , the donor 
ſhall have five years after his death without iſſue to bring bis Formedex. Co.78-P low, 
373+ 374. So if Leſſee for life levy a Fine, or make a feoffment in fee — — 
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fine; in this caſe he in teverſion or remainder ſhall not be bound 
— few afcer the fine levied, but he ſhall five years next after the death 
of the Tenint for life, and if be die within the five years, his Heir ſhall have 
only ſo much time as to make up the time before his death five years. C 78- Plow. 
373. 374- So allo is the Law if Leſſee for life be Diſſeiſed, and the Diſſeiſor or a 
ſtranger levy a fine, in this caſe he in reverſion or bis Heirs ſhall have five years after 
the death of che Tenant for life and ſhall not be bound to the next five years after 
the time of the fine levied. P/ow. 374. Co. 9 105. So if Tenant in Tail in poſſeſſion 
levy a fine and dye without iſſue, in this caſe he in the remainder ſhall have time for 
five years after the death of the Tenant in Tail without iſſue, and if he make not his 
claim, &c. in that time, he and his iſſaes are barred for ever. The ſame law is for 
him in reverſion or the Donor if there be no remainder. Plow. 374. 19 H. 8. 7. 
Ce. 3, 87. 84. Dier 3. And if Tenant in Tail diſcontinue in Fee, and the diſcon- 
tinge levieth a fine with proclamations, and five years doe pals and the Tenant in 
Tail dieth, in this caſe his iſſue ſhall have five years after the Deſcender to bring bis 
Formedon, Co. 3, 87. But if Tenant in Tail diſcontinue rendring rent and dye, and 
the iſſue accept the Rent ( which doth bar him for his time) and then the diſcon- 
tinuee levieth a fine and dyeth, in this caſe the iſſue of che iſſue ſhall not be barred 
by the five years after the fine, but ſhall have five years after the death of the iſſue, 
30.El, And if one de non ſune memorie,make a Feoffment,and the Feoffee levie a fine 
and then theFeoffor die; in this caſe the Heir ſhall have 5 years after the death of 
his Anceſtor and not be bound by the 5 years next after the fine levied. Plow, 
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$ 
Eſtrangers to fines that have future right upon any cauſe precedent being affected - 5. That have 
with ſuch impediments when the tight firſt accreweth, ſhall have five years after ſuture right & 


the impediment removed to make their claim, &c. And therefore Infants that are impediment. 


born, or in their mothers womb when ſuch tight doth happen to them, women Co- 
vert, mad men, Lunaticks, priſoners beyond the Seas ſhall have this time, As if a 
man have iſſue a Son and a Daughter, and the Son doth purchaſe Lands and die, and 
the Daughter entreth as his Heir, and is Diſſeiſed by A who levieth a fine, and five 
years claim without claim, and ten years afterthe Father hath another Son who is 
Heir to his brother; he ſhall have in this caſe a new full 5 years after he come to his 
full age, for he is the firſt unto whom the right deſcended after the Proclama- 
tions. 

But if a ſtranger to a fine to whom a remainder or other title firſt accreweth after 
the finedoe not purſue his right within 5 years, bereby he and his iſſues are bar- 
red for ever. And in like manner if the ficſt iſſue in Tail to whom the Title of the 
Tail firſt accreweth negleR to make his claim &c. within the firſt 5-years after his 
Title accrewed, hereby he is bound for ever, and the whole eſtate Tail alſo: And if 
one abate after the death of a Tenant in Fee · ſimple, and make a Feoffment upon 
condition, and the Feoffee levie a fine, and 5 years paſs without any claim made by 
his Heir, hereby the Heir is barred for the preſent, but if afterwards the con- 
dition be broken, and the Abator enter, then the Heir may have an aſſiſe 
of Mortdanceſter againſt the Abator or enter when he will; See the Statutes Plow. 
366. 367. Dyer 3. Plow. 358. 

Eſtrangers to fines that have neicher preſentnor future right at the time of the 
levying of the ſame fines by reaſon of any matter before the fines levied, whoſe 
right groweth entirely before the Proclamations or partly betore and partly after, 
may make their claim, &c. when they pleaſe. As if a Father die ſeiſed of Land his 
elder Son being poſſeſſed, and the younger ſon entreth and is diſſeiſed, and a fine 
with Proclamations is levied, and then the elder Son is dearraigned, in this 
caſe it ſeems he is bound to no time. So if a Tenant ceaſe one year, and then 
a fine with Proclamations is levied, and after the Tenant ceaſeth another year, 
— _ may have his Ceſſavit 20 years after the Proclamations, Plow in Sto» 
wel; Cafe. 


And Eſtrangers to fines that have ſeveral! future rights by divers Titles growing 


6. That have 
no right for 
any cauſe be- 
fore the Fine. 


7. That have 
farure rights 


atſeverall times it ſeemeth ſhall have ſeverall five years to mike their claim, &c. y divers 
4 com- ticles. 


— 
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Fine and Am ercement. Chap. 56 


1. Fine, what, 


2. Amercement, 
hat. 


Aﬀerrors. 


commencing from the ſeveral times that their Titles do firſt accrue unto As 
if Tenant for life, the Remainder in Fee make a Feoffment in Fee, and the Feoffee 
levy a Fine with Proclamations, and be in the Remainder ſuffer the five years 
paſs , in this caſe he is barred of his Entry upon the Alienation far the Forfeirgre 
but it hath been held, that if the Tenant for life die, that be ſhall have another five 
years time to bring his Formedon in the Remainder, Plow. 357. 367. 372, So il the 
Husband make a Feoffment of his Wives Land, to another upon ( ondition, which 
is broken, and helevieth a Fine of this Land, and the Husband hath iſſue hy 5. 
wife, and dieth; and the firſt five years paſs, and then bis wife dieth, hereby he is 
barred of the Title by the Condition, but he ſhall have five years more to make ty 
Claim as Heir to his Mother. But if Lands be given to H. for the lifeof 4. the 
Remainder to B. for life, the Remainder to H. in Fee, and H. is diſſeiſed, and after 
the Diſſeiſor levy a fine, and five years paſs ; in this caſe H. is barred both of his 
ſent and future eſtate, and ſhall have no further time to make his Claim, c. and 
yet if Ceſtuy que vie and be in the mean Remainder die, H. ſhall have another five 
years to make his Claim to preſerve his Remainder. In like manner it is if Land he 
given to H. for the life of A. the remainder to bim for the life of B. the remain. 
der to him for the life of C, and he is diſſeiſed, and the Diſſeiſor levieth a Fine with 
Proclamations ; in this caſe, ſome ſay H. for bis preſent right ſhall have five 

by the firſt ſaving of the Statute, and five years after the death of 4. by the ſeeond 
ſaving of the Statute. If one diſſeiſe a Feme · ſole, and after marry ber, and haye 
iſſue by her, and the Husband is diſſeiſed before marrizge or after, and then a Fine 
is levied with Proclamations, and the Husband dieth firtt, and afterwards the Wiſe 
dieth within the five years, the iſſue being of full age, the five years paſs, hereby he 
is bound as heir to his Father, but he ſhall have five years more after the death of 
his Mother to make his Claim, c. Quando dus jura in una perſona concurrunt e- 
quum eſt ac ſi eſſent in diverſis. Plow. 357. 368. 372. | 


CHAP. LXXXVI. 
Of Fine and Amercement. 


is word Fine hath divers ſignifications: For ſometimes it 
doth ſigniſie Pretinm, as when it is the cauſe of obtaiuing 
ſome benefit, as leave to Alien, a Writ, or the like, Some- 
times it doth fignific Pacew, as Fins, quia finem litibut in- 
ponit ; and in this ſenſe ir is taken when it ſpeaks of aFine 
of Lands. But fometimes it doth fignific Pam; and ſo 
it is a pecuniary puniſhment impoſed upon ſome offender by 
= a Court or Officer of Juſtice, for an offence done in ſatis- 
faction of the offence. It hath ſometimes other ſenſes, Co; 
8.59. Terms Ley. Crompt. — 55. 

An Amercement is a penalty or ſum of money, put by a Court upon a man for 
ſome offence done by Omiſſion or Commiſſion: And this doth differ from a Fine 
onely in this. : 

1. A Fine is commonly for ſome great miſdemeanor, and therefore the ſam im- 
poſed is commonly greater: But an Amercement is commonly for ſome 2 — 
and therefore the ſum impoſed is ſmall, and leſſer then the offence doth , 
and therefore it is called Miſericordia. 

2. No Court but a Court of Record can Fine; but any Court that is no Court 
of Record, as County Court, Hundred Court, or Court Baron, may Ametce- 


3. A Fine is never to be afferred by Afferrors, that is, mitigated by men ſworn to 


that purpoſe: But moſt Amercements muſt be afferred. 


4 To 


reren 


"wg 
A Es 


Cran86, Fus and Amercement © 551 


Ta moſt git, eſpecially in Courts of Record, Impriſonment is incident, but 
aas ta m en Amercemeot,, Bat Impriſonment doch follow aFuge ig a ee 
Record, that hath power to irppriſon, . And in. chat cale there ligth. a Wiir called a : 
Ci pro Fingto — the party fined, that be may be impriſoned till be pay 3; cg pro 
his Fine, F. N. B. 76. Co. 1 1. 42+ 8, 60, upon Littl. 127. Crompe: far. 43. 93% 


98. 100. 5 
bor this, take theſs things | 
— 2 Malc ox Female, Clergy or Lay, great ot ſmall, may be ſined or 4. 


a merced. merced, or 


2. Cities, Townſhips, Burroughs, and Villages, may be fined or amerced. not, and where. 
3. The King or Queen might not have been fined or amg ed. 141 
4. Oſicem of Courts for any offence done, ig ox our of their Court, in relation 
to their Offices; the proper place to ſine them, is in the Court wheręto they be- 
long, if the Courts have power to fine; or elſe there to amerce them. 
3. And if any man, Officer or other, offend in the face of zuy Court, he is there 
by that Court to be fined or amerced for it: But he may be puniſhgg far this in 
6. Infoote may not be fined. Co.8. 61. May. 9 H. 3. 14. Co. of Copibelds 40. Infants. 
For Anſwer to this, take theſe caſes. | | 
1. If any perſon do auſdemean bimſelf by contemptuous words ul ds, to u 3. For what 
Courtaf Record, eſpecially in the face of the Court, he may be fined for this, if — 
the Court have power, or elſe amereed, Cp-8.61- E. * fined — 
2. If any Officer of a Court behave himſelf corruptly, or negligentiy, or con- ed, ot not. 
temptuouſly in bis Office for this he is to be fined or amerced acc to the 
power of rhe Court. And cherefare if a Sheriff refuſe to execuce, or retorn, or 
waleecora the Waits of the Court ſent to big, or 4 Jarer be ſworn, orahe like, 
they may be fined or amerced, Co. 8. 59. 61. 26 Ed.3. 73. Re 
3. — a} Aha; Sn ri beans, — and — Jadg- 
men be given againſſ the Defendant ina Geer of Regards, be is to So in 
to Ai —— de — to be with ſoset ; hat — — 
$@ h ue onely, Cas. 4 $3 H 21> March. f 35: NM. 210. 
4 einiger Judgment in e Real Action by Dilgeit, where the Nefendane 
bad not — to Law, be ſhall be fined. But in an Action Berſonal 
ter Diſcos batmean un and hen, dudgwent be gies agaigſt che party Ne fendant, 
ben to He opely amersed, Co. 199. 8 
. Af a Dgfendant plend a falls Deed, or deny bis own Deed, and it be found 
nk the do fte relinguſh his. Pleas: god confeſs the Deed, de i co be 
4 But if it ase (have a Deed pf: his Anceſtor, or be deny a Recovery or 
Record, to which be is a party, he ſhall nber be fined nar awerced, 3 4 H. C. 20. 
15ND. Te. 60. 11 AH. A. 4. Dyer 62. 120 e D 
, 6. At ltOndant eng Replevio, claim Property falſty, and in 8 Fropriet ate pre- 
6454, aber againſt bum, he In C8. 0. O 12% + 
Fand zun Appeal of idearb, Robbery, Felony, or Maims :babacred, 
nonſute, or the Writ abate by his default, he is to be fined, Co.8. 60. 8 H 4 19. 
. Hf nan jj the Plaza betarrdd,: or conſme, orit.pale againkt the De- 
fondent,; 1 firſt Record, he ſnall be fim d. CoS. 60. 15 H 6. 
5. Bur if he were no party to the firſt Record, as bete where he is Tenaat hy Re- 
ſceipt, or the like, there it is otherwiſe, 9 H. 4. 33. | 
9. If there be two or more Plaintiffs, and one of them die, and the Writ abate; 
or if the one appear, and the other be nonſute, which in Law is the nonſute of ebem 
both in Perſonal Actions: In theſe caſes, he that doth ſurvive, or appear, ſhall not 
bx fined — So where the one Plaintiff in ſuch an Action where Sum- 
nd Sed erance lieth, be nonſute, and the other ſue on, he that is nonſute ſhall 
not be amerced. And ſo it is in all Judicial Proces where the Plaintiff is barred or 
nonſute, or the Writ abate: And ſo it is, if the Sute be diſcontinued ; or the Court 
* — of Juriſdiction, the Plaintiff ſhall not be amerced, Co. 8. 61. 5. 49. 
2 . * Is, 
10. If 


bs. 


Fine and Amercement, Cunt 


6. How ſuch 
ons may 
fined or a- 


7. Moderata 
Miſericordia. 


8. Effreats or 
Exnatts. 


; Co 8. 61. 


10. If a Treſpaſs be for Battery againſt the Hus band and, Wife yy 
be the Battery ol both, and it be found to be the Wives onely ; yet the Flaws 
ſhall not be amerced, for no Writ can be had, Co 81 61. | 

11. In all Actiom which do not contain ſome force, or ſome Diſceipt to the 
Court; if the Defendant come the firſt day, and render the thing demanded the fir 
day to the Plaintiff ; be ſhall neither be fined nor amerced, Co.5. 49. 8, 61; 

12. But in all Writs of Precipe quod reddat, quod permittat, & quod facia, if the 
Plaintiff be barred, or nonſute, or the Writ abate by his defanſt, he ſhall be amer. 
ced; and ſo it is in all Actions Perſonal, where it doth ſo paſs againſt the Plaintiſf 


13. If in Actions that are without force or fraud, the Sute go againſt the De. 
fendant, he will be amerced. And fo it is where part of the thing in 
againſt the Defendant ; or where are more Defendants, and it is found 
againſt one of them, it is ſoalſo, Co.8. 61, 7 H.6.36. 21 H.6.41. 9 Hi62, ; 
14. If one ſac twice for the ſame cauſe, as in a Necaption, or the like, he is to be 


fined, Co:8. 60. | . | 
15. If one do, or not do any thing againſt an AR of Parliament, in which there 


is no certain penalty forthe offence, the offender (this is a contempt) may be ſed 


for it. Co. 80, 6, March, f 13 5. pl. 208. 

16: If a Townfhip ſuffer a murderer to eſcape, the murder being done in the day 
time, it may be amerced. 3 H.7.1. See more to this, Mag. Chart.26. ini g 
Crompt. Par. 93, 94, 97, &'c. Doct. & Stud. 178. Mag. Chart. 14. . 6, 
Marlb. cap. 18. e 25 ä 

For Anſwer hereunto take theſe things. 

1. Where there is but one Defendant, he cannot be two times amerced,but where 
there is but one Plaintiff, and divers Defendant, the Plaintiff may be divers times 

2. Where divers are to be fined or amerced, they muſt be fined and atierced 
B l cate] and yet an Amerceinent fee 
* ownſhip, is good. 5 es 

3, No man or place may be twice fined or amerced, for one and the ſame offence! 

4. All Amercements ſer, muſt be reaſonably ſer and according to the offence, and 
not exceſſive. . . bd 4 * o£& 

5. If any man be unreaſonably amerced, he may be relieved by a Writ of Mod! , 
rata miſericordia, if it be in a Court Baron — — and from othet 
Courts, he alſo may appeal in this caſe. And tliis matter of Reaſonableneſs, or ut 
Resſonableneſs, ſhall be tried by Judges, and not by” > See for theſe 
Mag Chart. ch.14. 34, 35 H. 8. 36: Merton, ch.;. ch. 23. 24. Ce. &. 
11. 42, 43 Weft. ch. 18. 7 H. 4. 3. ſet Conris. : W 

Extracts are Copies, or true Notes of Original writings, as of Fines, Amerce- 
ments, or Penalties ſet dom in the Records of a Court, to be levied by the 
or other Officer of man for his offence, And herein muſt be expreſled 
names of the offender, the fum impoſed, and the cauſe or offence it ſelf, F.N.B.75: 
Sheriffs may not levy money out of the Exchequer, but by Green Wax, and muſt 
tet what they receive, or forfeir treble damage ; and the or offence muſt be ex- 
preſt in the Extract, 43 Ed.3.9. 7 H. 4. 5. | 


} 


CHAP, 


(Cap. 2. 


CHAP. LXXXVII. 
Of Forfeiture. 


whereof ſomething, either itances, Chattels, Goods, ot 
a Sum of money is forfeit. 

And this differs from Confiſcation ; becauſe that is con- 
fiſcate which is diſavowed by the Offender as none of his, and 
not claimed by another: But ſuch as areforfeit, have a known 

* Owner; and for ſomething he bath done, he hath forfeited 
| what was his. us — iture — general, and Confiſcation 
is more particular for ſuch things as have no Owner, go to the Kings Ex- 
—— confiſcate poods are ſuch as no body doth claim. As if one indict a 
man for ſtealing his own goods, and he doth openly in Court diſclaim them, then 
the King ſnall have them as confiſcate goods. gad now-tapit Chriſte, capit Fiſcus, 
Plow.483. Stamf. 186. Co.5.11c- upon Lit. 59. Fitz, Corone 371. 355. So ifa 
woman kill her busband and flie, all her-husbands goods ateconfiſcace. So if one in- 
dick another for ſtealing the goods he delivered him, in this caſe the goods are con- 


filcate. n 
All the Lands and Tenements, Goods and Chattels, Debts and Duties that a man 
bath in his own right, and to his on uſe, are fubject in ſome caſes to Fotfeiture: 


But Offices of Skill and Diligence, the Lands and Tenements that one buch in cruſt, 
the Goods and Chactels one hath in another rigbe and to anothers uſe, as the 
and Chattels of Executors, are not ſubject do Forſeiture; nor the Goods 


Churchwardens have in right of the Church. The Lande a man hath inthe right of 
his wife are ſubject to Forfeiture during his and his wives life together; and the 
Chattels real and perſonal a man bath by his wife, are ſubject to be fotfeited alto- 
er. Alſo Rights and Titles ta Land. and Actions in a vers cates are ſubject to 
Forfeiture, | Stamf.l. 3. c. 26. 4 H,7.11. Plaw.487.359- 4 Bd.3.47. 6 Hyg. Ca. 
2+ 11.35. Alfo Actions of Debt and Treſpaſs de bonus aſportat i, Account, and fuch 
like Actions. But perſonal Actions, as for Battery, and the like, are not fable to 
Forfeiture. Future Intereſts alſo may be forfeited, Dyer 58. Alſo the Lands or 
Goods a gun hath in Jointenancie, or in Common, are ſubject to Forfeiture, as 
well as choſe he hath ſole, 28 Ed. 3. 9 Stan, l. 3.c.26- 1 22 3 
All Edges of Inberizances that one hath. alone in Fee-ſimple or Fee-tail, are for- 
feited by Treaſon. So alſo are all Eſtates that he hath in Jointenancie or in Com- 
25 7 any other. Far which ſee Curaus and Stauf. Plearof the Crown, at large: 
8.5 nn 4:04 10 3:54) 5. | 1 3 
All Eftues in Fee-Gmple:are forfeired hy many kinds of Felony; for which ſee 
4 Mie But in all ſuch caſes: the parties be attainted. Eſtates in tail may be for- 
feiced by Alienation of the man, or the woman or her husband that hath them 
by the Statute of 1 Hy. cap. 20. See Diſcontinuance, un | 
If an Eſtate he made bythe Husbaud to himſelf for life, and after to bis Wife and 
dag her hody by him gs, aa he. and his Wife levy a Fine and 
ra 


ſuflex a Recovery, yet the Iſſygmay enter for a Forfeiture, Cu. upon Zit. 365. 

One may ſorſeit his Lara hy alienating it to a Religions Houſe, or in Mortmain. 
dee Fat. u Chart. c. 36. & d Relighnfs, 51. Br * a 
Af Mad sbave twelve years, and under ſixteen years; agree to be taken away 

 cOnmraRed againſt pr MhB, (Friends, ſhe loſeth her Inheritance for her kife. 
WIR ALY Mabb.r „ Un 122 321434 303 f 

A Religiops Hoa founded, by.the King, may forfeie their Land that the King 
gave them, if they do alienate it, eſt; 2, . Y 8 14 

888 If 


=." T. > the _ of the tranſgreſſion — — or of Forfeiture 
de doing of ſome other — — y the doing bat. 


Se8. 1. 


Confiſcation. 


2. What things 


are ſubject to 
Forfeiture, 
or not. 


Forfeiture. Cn). 
If a Woman after Rape conſent; as well ſhe as the Raviſher be diſabled to ha 
any Heritage, Dower, or Joint-Feoffment after the death of their H I 


Anceſtors ; and the next of blood ſhall have title to enter incontinently, St. 6. » 2 
ch.6. 8. 


For Treaſon or Felony, a man ſhall loſe to the King or Lord all bis Lands, Rente 
&c. whereof he hath any Eſtate of Inheritance in poſſeſſion or in right ; 48 Lands of 
which he is diſſeiſed. and all bis Hereditaments from the time of the offence done 
For in the caſe of Felony and Treaſon, the Offender doth forfeit not only the Land 
be hath at the time of the Attainder, but the Land he had at the time of 
committed, although it be after ſold away; and this whether the Attait der be 5 
Verdict, Outlawry, or otherwiſe, 30 H. 6.5. And in this cale the King or Lade 
bath the Eſcheat, ſhall avoid all Acts made, done or ſuffered by.the Galen aſter 
the offence done. But for divers kinds of Felony a man ſhall not forfeit any Inde. 
ritance, or any thing but his Goods, or his Goods and Chattels ; as for killing {+ . 
fendendo, or by miſchance, &c. For which fee Coyone. 

If a Woman being Tenant in tail of the gift of her Husband or any of his An. 
ceſtors, within the Statute of 11 H. 7. accept a Fine ſur conuſance 4 Droit, Gr. 
and grant and render back for years; it ſeems this is no Forfeiture within that 
Statute, Dyers — + 1 At; 

For Perty-Txeaſan or Felony, à man ſhall not forfeit any of his Lands engiled 
longer then Paſeo own-hfe; Stam. 3.6426; \\. + id, 
Ia Son be yy penny, the life of his. Father, and be executed, and after 
he Father die; Lands are nog forfeit, but. the next Heir ſhall have them. Rue 

if che Son ſurvive the Father, though he have a Charter of Pardon, contra. 31 Bd. 


ſcent 17. . 1 ln 5 
1.71 A | 9 cenle for uch à tune to ; . ot | | i , and there 
is nothing for the Lond. to diſirain, he may forfeit, bis Land; See for this Ceſevit; 
But Gavelkind-Land in Kent is not ferfeited by the commicting- of Felony.” Th 
Father to vhe Zongh (have the Sn tat be. lough.'. For Forfeiture and Confilegt 


for Felony, &c. See Ce. 3 fur, Juſt. c. 102. 
3 -- * . , | For Anſwer hereunto t eu | .take theſe things. Ly PU "- A . 5 g 
jar eftates, and particular Tenant two ways: Either by doing 


of Chatte ls 
real; and what 


feiture there- 

of, or nor. 
In caſe of Remainder 
Treaſon or doth diveſt 


— by not di 
— 8 diveſt he Rem Reverſion. By Claim it may. be alſo in two ſorts: 1. Ex- 
preſs, which is when the Tenant ſhall in a Court gf Record claim the Fee; or if 
Ne he bring an Aſſiſe ut de libero tentmento. 2. Im- 
| N e + E him, 4 take upon per py 
the A on the meer riglu; or for years loſe in a Pracipe, and bring a 

* of Error eee. VI: 3 
By ahr mig the Reterſion to be in a ſtranger, he may forfeit his Eſtate two ways. 
Either actiyelys and then, 1. By praying in aid of a firanger. 2. By artorning to t 
ſtranger by matter of Record, upon a Grant of the Reverſion to him. 3. When a 
Ir bring a Writ of Entry is ch proviſo, ond ſuppoſeth the Revetſion in 
im, and the Tenant doth confeſs. the Action. 4. If he plead covinoully to the 
diſheriſan of him in Reverſion. 5. If a ranger ſhall bring an Action of Waſte, 
tbe Tenant ſhall plead no Waſte done. Or ſecondly, It may be paſſively, 28 
when the Tenant ſhall accept of a Fine ſur cogniſavce de Droit, & c. from a ſtrunger. 
| By zl theſe aleans the Tetant may forfeir his Eſtate, C. upon Lit. 251. 367. Der 
209.324. 1 H.. 22. 9 H.. a0. Co. 3. 15. 3.3 1.66. 19:44. Flow. 35. 


2. The 


Gar 87. | Forfeuture, 


— 


6 5 tes that may be forfeited hereby, are Eſtates for life, for 
* = — that — alone in ones ewn right. So Eſtates for 
life by Dower, by the Courteſie, or after poſſibility of Iſſue extinct. Alſo Eftates 
a man hath jointly with his Wife, may be forfeit during their joint lives. So the 
Eſtates one hath for life in Jointenancie-or in Common with another, may be for- 
feit : Alſo Eſtates for years by Elegit, Statute-Merchant or Staple, Co. 2. 15, 3. 3. 
1.66. 


6 that — - 
dated by Treaſon or Feloay. So are all Eſtates he hath for life in the right of 


he had at the time of the offence committed, albeit they be after ſold away, 

H. 6. 1 =_ —_ 

oY Leaſes for yeart are forfeit by Outlawry or Attainder for Treaſon or Felony, 
oy — —AW2 when he is in 

z or for ſanding — 

Extents, Statutes, or E legs, ate forfeit by the cauſes aforeſaid. But Eſtates for lives 

forſeuted' — — — be in the caſes of Treaſon or Felony. 


« Dedridg , z. 7 | 

opening and illuſtrating of the Forfeitures by Tenants 

Eſtates, take theſe Caſes | ” 
poſſibility of Iſſue ex- 


If Teuant ſor life, in Dower, by the Courtefie, or 
If Teut for life; in — — 
abſolute or conditional 


75 Leſſee for "In Tn by — 
,of Lan r Tenemenu which he in Livery, make any go 
Feoffment in Fee, Gift in tail, or Leaſe for any other life then the Tenant for life 
for tbe. life by which be holds che Ellate, or levy any Fine ſur conx/ance de c, ec. 
n Recovery; or being impleaded pray in aid of a ftranger ; or 
in a Wr of Right brought againſt him join the Aiſe upon the meer Right, or ad- 
mit the Reverfion to be in another z or in a Quid juris clama brought agai 
him, claim the Fee-ſiwple - By either of theſe things he doch forfeit bis \ 
Ce. 2, 154343. 1. £6+8, 144, upon Lt. 25 T. Dyer 324. 35. 362. 209. 377. Plow.rg. 

And if there be Tenan for life of Land, ahe-Remainder tbe life, the Remainder 

in Fee, and both the Tenants for life: male a Foofimerit in Fee to a ſtranger; this is 

x a Forfeiture of both ſlazes. mil 02090 8 $45.11 em 

So if them be Tenant far life, the Rema inder in Tail che Remainder in Tail or in 
Fee, and che Tenant for life doth-make:a Feoffment in Fee co him in the ſecond Ne- 
mainder in Tail or.inFee;: this is 4 Forfeiture for which de in the firſt Remaindec 


enter ee 03 at) 17 ME | +2 
| il there be Tenant for life, the Remainder in T til, the Remainder in Fee to the 
Tenant for ſife, and the Tenant for life make x Feoffment in Fee to a firanger ; 
. this is a Forſeiture, for which he in the next Remainder may enter. And if there be 
. ewp. Tenants for life, and one of them diſſeiſe the other, und be make a Feoffment 
2 I this is a Forfeiture: of his Eſtate, Dyer 339. Co. i. 141. Ce on Lit. 25 1. 302 
9.3.86, o; 00 ate 12 | TAY 


of for life make, a Feoſimept to a firanger, and-make n Letter Runner 
to his Leſſor to give Livery. of Seiſin, and he give Livery of Seiſin accor g 


orſeitnre. But otherwiſe it were, if the particular Tenant ANR 


ic 5154 F 
Leſſee for years, Perl fad. 200. Ca upon Lis f.52. 
6888 2 if 


Ses. 3+ 


976 


Forfenare : Cu. 


Se. 4. 


5 bones 


| have 
* — — heart = 
— 2 und be r the 1 


Fa other $ 
8 — —— fem —— 
| . ein 2 25 


If there be Leſſee for life or years, the Remainder in tailto the Lord Prote&or, 
the Remainder to another in fee, and the Leſſee for life ar years make a Feoffnene, 
this is a Forfeiture, and yet neither of the Remainders are diſplaced, cat. j 

If Tenaot for life be diſſeiſed, 2 u Fete. of anda om Fine ts 


years bring an Ace, or any 
or the Leſſee for life bring a Writ of Right for the 
are Forfeitures : For the Righr of a particular Eftate 
Right and Poſſeſſion, Co.z.55. upon Lit. 252. 
If nd Pollo, oa 5, apon Logs nee, 
firanger : it ſeems this is a Forſeiture to him in Reverſion or R 
wheronf be wa take adrantage . —— 
B. 39 E43-29. 
go" = =» OS I A Gift in tail, or Leaſe for 
Condition, and after before the Lord enter the Condition is broken, and the Leſte 
re-enter ; in this caſe albeit he by his 
« Forfeiture, and not done away, but he in Reverſion may enter, Co. 8. 44; uy. 7 
ſelt. 54 l. 156444 
So if Leſſee for life leaſe to another for another life, and this life die | 
in Remainder or Reverſion eater for the Forfeicure ;/ yet chis is & F 
bor yib6ch be in Remainder or Reyerfion may enter, Cyagon Ab. 252. Py 
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another life on 
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— Forweyy eee def 
bye Court. 
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ew we Co:2439,.. But if Leſſoc for the feof 


= ew LL a ez  -M  ., *%. A err 2a . 


get bur his firſt eſtate, yet it ſeems thisig 


« = ew ws . Tc 
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Se. 87. Forfeiture, 


Bur if the Grart be by Fine, or the Reverſion deinche King, chere beplyic ay 
— But if Tenant for life or years grant a Rent out of the Land to an» 
other in Fee, this is no For ſeiure, » H.5.7. Co upon Lit. 251. 15 A.. Finches 
boy, 113. 44 E4 5.56 

Fo if Tenant for life levy a Bine ſur Grant & Ralcaſe only to the Cogniſee for the 
life that the Conuſor hach ) this i: no Foefeiture. So if Tenant for life or years accept 
of u Fine/ar C —ů —ñ — — 80 
. 22 ſo, and grant and ronder back years only; this is no 
Forſemure, 3-36 1 H.7. 22. Dyer 148. ny; Le 
. by bs Wit deriethe Land to another in Fee ; — — 
Fitz. Devifſe 21, 50 H s Leaſe be made to two and the Heirs of one of them, 
they two make a Feoffment to a ſtranger ; this is no Forſeiture by the Tenant for 
Fife, but his Eſtate doth peſs well enough, Bro. Forf. 96. 

bebo operant rs and after grant to him a Rent alſo for life, 

both in Fee; by this the Rent is not ſorſeit, bur the Land only. So it 

0 enfeoff him in Remainder for life ; this is no Forfeiture, but a Sur- 

render. So if he make a Leaſe to him in Reverſion or Remainder, for the life of him 
— — this is no Forfeiture. So if Tenant for life take a HuC. 
and they two make a Leaſe to him in REV for the life of the Hnsband ; 
pr no Forfeiture, Fitæ pe, 95. Co. . Lit. 42. See more in Dif- 


rye mes An e life eee pro n 
yr ts rel Counſel, SaaS 


en een. ae | 
U 2 und Chute « man huh loo, 07 in ger nes e 


ork. —— — 5 „ e 

are ed Boads, | | 
. eee. den cats of Abos fer Fraß 22 
enn 


ir, Stef. 
caſe of Treaſon and Felony, it fore ee 
Aren de dach yo property. A ſor e: H I detiverito 
Coen open, and dot in bag, to beep, und liver whet bo fall be 
be attainted of Treaſon or Felony; this Money or Corn is forfeit, ' 
Goods from divers perions, and is #rrdigned 
5 dy ig he dom forſeit all che C 
e ee kin him@f; by the he dorh fortrix 'noconhyhis dun Ge, 
1e. ole Fi. G $19. Stan. Tias Tun., 188. 
4 Nota! - 
If n wn fuſer Fink bo be viclewed. for Felony, deem lame for 
be fund ue, e Arm Ind mene eo Gabor af — 
gu ET or upon his nment refuſe to Country, or fie 
or 6 Foy ore or fer d ard Whether he did the — and ul- 
though 4 Feen, or fuffer 
or boe wed in thy pure — eſcape, 15 — eee 
ed in che purſuit; or nor dotuler, ren —.— 
he doth forfeit t his Goods and Chatte. Ard mansfrer a Belony 22 
Air + yet his Good are forfeit. Aud —— by Tek 
— — e e e 2 * nk mage nnd 
eon a 
Ka. oh, © r eint ba 3 e b, 26-4 Mc) ws. 
o that caſe of Treaſon and Fe , 2 man doth forfeit not on | ki 
3 285 70 e bw ; 


Au i 


on 


| Forfeiture. Qu., 
But in the cafes of Goods and Chattels there is no relation to the time of the of. 
Are, as there is in the caſe of Lands. For in that caſe the Lord that is to have the 


after 

the 
Verdi given, or Coafeflion made; and in caſe of Quin? 
to the time of the Exigent awarded: And therefore till then the property of the 
Goods is not altered. And therefore it is held, that till then any ſale of Chattels tei 
or perſonal by the Offender is good, and he is to leyy upon them. But in this caſe 
the Kings Officers do uſe, as ſoon as the Offender is apprebended, to ſeiſe and ſecure 
all his Goods and Chatrels, and give him allowance out of them. Co. upon Li. 380, 
381. 29 Aſſ-pl.63. 50 Aſſ:5. 8 E4d.4.4. 7 H. 4 47. x 

But by a >tatute-Law, no Sheriff, Coroner, or other Officer is to ſeiſe any mans 
Goods for Treaſon or Felony, before he be atrainted according to Law, under pain 
to forfeit the double value of the Goods, Stat. 1 K. 3.ch.3. But for killing a man 
that would rob him, he doth forfeit nothing. And in any caſe a man ſhall not forſir 
the Goods that are another mans, and not the Offenders; nor Goods pawned or 
diftrained, nor that one hath as Executor, nor the intereſt a man hath as Guardia 
in Soccage, Plow.487, Bro. Pledg. M. 7 Fac. Co. B. 


Sea. 6. In caſe of Forfeiture for Treaſon, the Lord ProteRor only is to have all the be 
5. Who ſhall gef by Lands and Goods. But in cafes of Felony, the Lord Protector is jo. have 
rage of a For. the Landsof the Offender for a year and day to make ſpoil upon them, u 
feicure by En- Lord redeem it. (Fot this ſee Avjour and Waſte. ) And this year 
ry upon che of whom the Land is held, is to hade t. And all the Goods and torten 
nn or Sei- the caſe of Felony, the Lord Protector is to have them, unleſs any man 
e or a'Grant-from the King of them, or can preſcribe for them; and his Preſcription 
11 or Stamf. Prer.190.F.N:B.144- Mag. Char. c. 22. And if a man have an Eftate for life, 

Felony. , and forſeit by either of theſe offences; this will not (as ſome ſay ) eſcheat to the 


— — 2 And by the Grant of Bona Felon, this 
will not paſs, "Addition to the T reati/e of puſt. Dodaridg, f. 27, 28. Co. 2 par. Inft; 47: 
ä Brownl. 2 par. 219. = ef 
In other caſes. © Incaſe of Alienation by a Leſlee for life or years, for the moſt part he inthe next 
Remainder; though he have but a Remainder for life or years muſt enter ; and i 
diene de divers Rembinders; every ond. iv Remaindes and in Renens in AGs 
may take advantage of it. As if there be Tenant for liſe, the Remainder in tailto 
one, and the Remainder in tail to another, and Tenant for life make a Feoffment in 
fee, and he in the firſt Remainder die without iſſue and do not enter, then be in the 
next Remainder may enter for the Forfeiture. Mears Cale, Paſcb. s fac. Co. 
Ca 1.76. 2:51, upon Lit 367. Wor”. 
But if a Diſſeiſor makes Leaſe for life, who makes a Feoffment, and the Diſſeiſſee 
rejeaſe to the eoffee of the Tenant for life, the Diſſeiſot can never after enter for 
the Fotſeiture by the Tenant for life. | 
If an Eſtate be lnuted to 7. G. for life, the Remainder to his Heir-male and the 
Heir- male of ſuch Heir- male, and 7. S. make a Feoffment in fee; his Heir apparent 
cannot enter for this Forftiture, for he/is no Heir whiles the Father lives. S0 if t 
Tenant for life wake 4 Feoffment to Husband and Wife, the Reverſion being in the 
Wife, and ſhe die without Heir, and the Land efcheat ; the Lord to whom it comes 
by the Eſcheat, cannot take advantage of this and avoid the Feoffment, Dyer 339: 
22 Co. 166 2 3 4 „ u. ' of tow 4 by uſing 
and what ? forfeit divers ways. Some may be forfeit by not 
* — _ — 


be faid the - 5 . \ 
* by miſuſing them, or the Officer by miſcarrying himſelf in them ma) 
Suse ur us forfeit than; As ib nh man hath an Office that is appointed for Admin aten of 


office, or nor. Juſtice or publike good, and he is bound to,atrend it, and do not; this 2 


1 — 


I 


Cnav 87, | Furfeiture, 


ſeiture. And therefore it is, that if a Clerk of the Market, Sheriff, Felizer, Exigenter, 
or any ſuch like Officer of any of the Courts at Weſtminſter do abſent themſelves 

any long time, and not attend their Offices, and do the things that belong to their 
charges: As if the Sheriff do not keep his Turn, the Clerk of the Market his Circuit, 
this is a Forſeiture. 1 ne en. 

The Officer may alſo forfeit his Office by bis miſcarriage in his Office, two ways: 
1. By doing that he ſhould not. 2. By refuſing to do what he ought to do. By 
doing amiſs, called a Miſuſer or Abuſer. So if any one ſell an Office he hath, if it be 
for the Adminiſtration of Juſtice, or concerning the Kings Treaſure, Revenue, 
Account, Cuſtoms, Aulnage, or the like, or Clerkſhip in any Court of- Nero 
25 A Felizer, Exigenter, or the like; this is a Forfeiture of his Office, As if Keeper 
kill his Deer, or ſuffer them to die by his negligence, or deftroy 'the Trees: or 
Covert for Deer: Or a Gaoler keep not his Priſoners in ſafe and ſtreight cuſtody, 
or keep them in Priſon when they ſhould go out, or the like; theſe are Forſei 
of their Offices, So if a Marſhal ſuffer a voluntary or negligent Eſcape in one of 
his Priſoners. 

By refuſing to do that ex officio which a man is bound to do upon requeſt, is in 
ſome Offices cauſe of Forteirure. And therefore if a Steward be deſired by his 
Maſter to keep Court, and he refuſeth to do it, or doth it not according to the duty 
of his place for the good of his Maſter ; this is a Forfeiture of the Stewardſhip. 


But if it be an Office not relating to the adminiſtration of * publike good, 
per 


but for the private good of ſome man, and where the Officers perſonal attendance is 
not abſolutely neceſſary ; there his not attendance for a time, 2 in caſe 
where the Maſter hath no great loſs by it, is no Forfeiture. And ore if a 
Keeper be two or three days abſent, and his Game be nat killed tbe while, -thix is 
no Forfeiture. Aud if one be to keep a Courr,. and he is never requeſted to kee it, 


- 


and he never keepitz this is no Fotfeiture. And if. an Officer do duly threatenr or 


endeavor -#'Mh{demeanor, but doch got. ack or effeck it; dia is 90 Forfeiture, - 


And if one be hound to give:Counſel for a Fee, and be never asked advice, and he 


- iv any, be doch hot forfeit his Fee. e . int KN 0 
And it ſeems that that which will be a. cauſe of Forfeiture ip the Maſter, will be 
a cauſe of Forfeicure.if it be done by a Deputy. But if an Officer in Fee do 
his Office for life, and the Grantee for:life doth farfeic;. be ſhall. (as it ſeems } for- 
feir his own Eſtate for life only, and dot the Fee. See for all theſe things, Co; g. 47. 
50 99. 119. 11. 98. upon Lit. 233. Stat. 3 H. 7. 1 Dyer 15.1, 214. 211. 369. 
Plon.379,330, 2 H. 7. 1. 15 L 4.3. 5. EA 4. 26. 39 H. G. 32, 3 H. 7. 12. 
Plew. 4 3.56. S e in oſecs, Corone. i 3 2 * N 

For Forfeiture by a Copiholder, ſee Cepihald. | 
Forfeiture by Quilawry,' ſee in Owkewry e 1661 


— 


Forſeene of an Eftace-by not paimeac. df Rent ar Debt. (ee Rene, Condatiay: 


And for Forfenure · by Statures, ſee in other Titles. Co. 3. fre. 102. 
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Forein or 
Forain. 


Force, what. 


> 


Forcible De- 
tainer, What. 


into, or De- 


OT not. 
Infant. 
Women-covert. 


Forein and Farreft, GC. Char. 8. 


CHAP. LXXXVIII. 


Of F orein and Forreſt, and Forcible Entry, and 
a Forging of Deeds. ; 


is word is uſed AdjeRively in our Law, and is joined with divers 
W Subſtantives. As, Forein matter doth-mean matter triable in an- 

N other County. Forein Plea, is a Refuſal of the Judge as igcom. 
: —ͤͤ——— — abate Forein 
wer, is ſuch an Anſwer as is not triable in the County where it 

is made, Forein Service, is ſuch a Service whereby a mean Lord 

| 1 holdeth over of another without the compaſs of his own Fee; or 
elſe that which a Tenant performeth either to his own Lord, or to the Lord para- 
mount out of the Fee, or elſe Knights ſervice, or Eſcuage uncertain. Forein Attach. 
ment, is an Attachment of Foreiners goods found within a Liberty or City, for the 
ſatis faction of ſome Citizen to whom the Foreiner oweth money, Kitch. 126. 75, 
Stat; 4 H. 8. c. 2. 22 H. 8. 2. 14. 15 H. 6. 5. Kitch. 209. Bro. Tenure 28. Perk. 


Refer. 650 Ce. 3 par. Inſt. c. 75. 
x» cl yo of Force, and of Forcible Entry. 


T'is .2n'6ffence- by which unlawful violence is uſed to perſons or things. And 
1555 is either implied; as in every Treſpaſs, Reſcous and Diſſeiſin, there is a Force 
implied in Law; or it is actual with weapons, number of perſons, &c, which al- 
' carrieth ſome fearful ſhew or matter of terror with it. The actual Force alſo 
is Licher ſimple, when it is joined with no other crime, as Entry into Lands only : 
Or compound, when it is mixed with ſome other fa& which of it e quid: 
av if atiy by force enter into anothers Poſſeſſion, and kill'a man, or ta viſh a woman 
ee : 


I 


Forcible Eu, A Fofeible Entry is u violent and actual Entry into any Lands, Houſes, &c: or 


taking of any Diſtreſs b perſon weaponed, whether he offer violence, or fear 
of Hurt to — there; os — drive any out of the poſſeſſion thereof. Aud 
ſometimes it is taken for a Writ grounded upon the Statute. 

A Forcible Detainer is a violent act of reſiſtance by a ſtrong hand, of men 
weaponed with harneſs, or other action of fear, in the ſame place or cl{where, by 
which the lawful Entry of Juſtices or others is barred or hindered. 


1. What ſhall Thie Statutes of 5 K. 2. J. 15 R. 2. 2. 8 H. 6. 9. givecharge, that none ſhall enter 


— ID - into any Lands, but where Entry is given them by Law; and then in a mild and 2 


peaceable manner: And that none ſhall enter into, or hold a poſſeſſion of Lands 


tainer of lands with a ſtrong hand, and with force. For the opening whereof, we muſt know, 


1. That one or more may commit this offence. 

2. An Infant or a Feme-covert by their own act may commit a forcible Entry or 
Detainer ; bur they cannot do it by Commandment, as another man may do, 
here divers do come in a company to do this act, and one of them only doth 
uſe the violence, they are all guilty. But herein we muſt take this difference: Where 
divers come together in one place to do an unlawful thing, and one only doth it, and 
the reſt ſtand by and do nothing; in this caſe they are all guilty as principal doers, 
and the act of one ſhall be ſaid to be the act of all. So that if divers come to enter 
into de. where their Entry is not lawful, and all of them but one do enter and 
demean themſelves peaceably, and he only doth enter with force, and after Entry 
doth hold wich violence: This, albeit it be againſt their wills, is a forcible Entry. 
And ſoit ſeemeth to be, where ſome of them do come without an evil intent, if th 
come together, or if they come after, and be aiding and countenanciig to the ol- 
fendors. But when divers come together to do a lawful act, as to diſtrain for _ 


* 


Car. 88. Few and Forreſt, Ec, 


the like ; and in this caſe ſome of them, withont any intent before, or allow- 
— — countenance then by the reſt, eſpecially if they — it, fall to 
outrage, and commit this or the like offence; in this caſe it ſeetns the reſt are not 
ily. 
= A man ſhall not be guilty of this offence by any counſel or command before,or 
ment after,unleſs he be preſent at the act done. Bur for further opening hereof, 
take theſe things. 1. If a maſter come with his ſervants, his ſervants knowing no- 
thing of it, and he enter with force; his ſervants ſhall not be ſaid to be guilty. 
2. If a man enter with force to the uſe of another pom that is not preſent, or by 
commandment of another not preſent who to it, yet he is not puniſhable 
for this force. 3. If many come together, and ſome of them do only enter by force, 
and the reſt keep it by force; they are all alike guilty both of the forcible Entry and 
Detainer. 
5. Though the King or his Tenant could not be outed of their poſſeſsion, yet 
this offence may be committed in this Land of the Kings, and then is puniſhable as 
in other caſes, 

6. Though he get no poſſeſsion hereby, yet it may be this offence, and pu- 
niſhable. - 

7. This offence may be committed about a Rent, when one doth diſtrain with 
force; (be the Rent due, or not ; ) or when one is coming to diſtrain, and the Tenant 
doth threaten to kill or forcibly reſiſt him, foreſtall the way, or reſcue the Diſtreſs, 
or the like. So about a Common, as when one doth forcibly keep his Cat- 
tel where he hath no Common, ;or forcibly reſiſt another man that hath 
Common. 

$. The expreſs Force 2 2 it is either with ſe, 
Ci.) a greater Company uc ons have ttending on them; yet 
e Or it is with ſtrong 
hand, (that is) with a violence : In word, by threatening ſpeeches, as to ſay, 
They will keep che poſſeſſion, if it coſt them their lives, or in ſpight of the other 
being in with him; or if he threaten to kill or hurt the body of him that is in, if he 
will not go out; or out, if he offer to come in; eſpecially if this make them to 


go out, or keep off. Or deed, by turbulent behavior or actual violence offered to 


the perſon of another ; or elſe that they be furniſhed with ſome weapons by them 
not uſually borne, as Swerds, Bucklers, Pikes, Javelins, Bills, Clubs, Pirchforks, 
Staves, Halberts, Bows and Arrows, Croſs-bows, Guns, Hatneſs, Armor, or the 
like ; or by caſting of Stones, Blocks, pouring of hot Coals, ſcalding Water or Lead, 
or with any other thing wherewith one may hart the perſon of another. Ard there- 
fore if any enter thus, though no man oppoſe them, this is a forcible Entry: much 
more if being entred, they there offer any violence, or fear of hurt to the perſon of 
another that is in poſſeſſion with him; and moſt of all, if they ſhall furiouſly and 
forcibly expel and drive another out of the poſſeſſion. For if one enter in at the 
door being open, peaceably, but then he forcibly puts out them that he finds in poſ- 
ſeffion, this is a forcible Entry: 

If a. man have a Forge laid in another houſe by the place, this may make him 
guilty of this offence of forcible Detainer. So if a man after his peaceable Entry 
get more weapons into the houſe then were there, or uſually he doth bear; 
or if he make uſe of the weapons in the houſe to defend his poſſeſſion. But 
— having of them there, if they were there before, is not a Force puniſh- 
able, . 

9. If any Juſtice of Peace come to view the Force in a houſe, and they refuſe 
to let him in; this of it ſelf is a forcible Detainer in all caſes, though it be but 
by one perſon, and no weapon ſhewed. But if a Juſtice of Peace come not there 
upon complaint and of purpoſe, but by accident or to other ends, and the 
parties refuſe to let him in ; this is no forcible Decainer. So neither if he 
refuſe to open the door to his Adverſary, or to any other befides the Juſtice 


of peace. 
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So if he finde any multitude of perſons, Arms, or the like, 80 if the Dif. 
ſeiſor foreſtalſeth the way of the diſſeiſed with Fotce, that he dare not come 
near, büt do reluſe to open the doors to the orhier party; 3 this is no forcible 
Detainer, 

And if I be i in poſſelſi ion of a houſe, and another that hath more right would 
enter; y keep him out with my ordinary company and I bur FR 
niche, Bo Ar.ceftors have pea cably joyed ir fot three 
ſion be my Arceſtors have peac enjoyed it 

th 1 5 bh 


75 ve co tinued three y [ears olfeſfion peaceabſy p A force, 1 im in 
eſſiqn by e 


and 4150 7 no forcible Detainer ; ach by Plea to ke I 
Impriſonmenr, * Reſtitution. 


tude or offenſive weapo ons, So 15 fair means to perſwade ore entice any ct 7 
the houſe, or by that beans to keep them out; to take a man beit ye of 
and impriſon | 2 and m! Ie mean white to fend one to enter into the land ker 
or to deny to go out, and by impriſoritent keep him out; 7 s will not make 
a forcible Entry or Detainer. And therefore if in theſe caſes © ſide male 4 
ſorry nLry ROB ae they may be * out again. 
Gn 0 cd e Rn thar ev reſtiracion cad be te; yer the 
Orc nr 
"RE If © oe enter fl Jn a or land, with an Cn or carry aty 
g00ds or corn, gabe the lxe treſpaſs, though he do not u ech out 1 — 
_ ion ; . will int a 8 Entry puniſhable by theſe St Sr if ix be with ſtrong 
multitüde. 
. 2 ny enter peictably, and after En by to do any ſuch act. 
0 detira a houſe mortgaged by force 22 the Mortgiger; is 4 forcible 


et 
ni o over the land with force or i uſtitude to Another place or end, vie 
a TTY ntry : Nor is the Force that is uſed with the wärrant, and in che tun 
renance of Fe 1 Law, 42 offence within theſe Starutes, but lawful. So is the Farte 
* in 05 e ding « of 'Felons b by Sheriffs and ötlier Officers, in exe 
Writs, add in doing th eir office, in keeping the Peace, in defence of my perſon at 
houſe, and the like. 
0 h the Joke opeding hereof, theſe Cafes muſt be heeded. If two or more 
bw th a Ving alſo in their hands divers wenpots, and they Enter into the 
houſe of another to have the poffeſſion thereof without more doing, and 1 
2 other party that was in poſſeſſion departeth and fur of this is 3 
ntry. But if two 1 in that mannet break ii in N. houſe®the door being 6pen, and 
2 o whit intent, the Tenatity being in, q viet, aud no violence & 
uſed k it they that keep the poſſeſſion run why, - this is a forcible 


8210 4 man have two houſes near adjoining, the one by a deſeaſible title, the othit 
by a good title, and be keepeth a Force in the houſe he hath by a good title, to 
keep out of the other houſe, 5 is a 1 54 Detainer. 

Ifa man putteth anothef Out of his by Force, feaveth it, and putteth in ny 
of his 5 be +1 in a peaceabſe miniiet, and keeperh L., party put out in Priſon; this 
is not a forcible deraining, tho though it be a forcible E 
If one ſole perſon; af ak the houſe of a 


aid enter in by the win 


dows againſt the will6f- the n add oder, the party, and befor 
fear doth forſake the houſe ; this is a forcible Entry. 


If 


th. 


a 2 a. ak = 122 — — 


S I 


"If « breite Entry be made into the tiouſe of another; with intent to ficht with 
if chete dwelling, [and thereupon the party in poſſeſſion and they that enter 
9 epare dus of che bouſe; this is no forcible Entry. So if one enter 

76 Kite a Warhnand is kept ont by force; thin is no Forcible Detainer- 
ts, although he remain there a whole day ang; night after. So to enter 
for Rent wher& ho: Rert ie due, and he do{it with force; this is no 
y. So if one break and enter the houſe to part an Affray there, or to 
apprehend a Felon, or one that hath oully hurt another, and is eſcaped and 
fled into the houſe: Bur if the man that is hurt be in no danger, it is otherwiſe. 
80 if'a"Gaoler bring his Priſoners into the houſe, bis on houſe, for ſaſe 
* Phe keep Nur about them; this is neither Entry, nor forcible 
nnn olle es „ „ 00454} (6 NS 2; | es Gand 34 
If I Mar that certuin Feſowe will come to my houſe to beat. rob er kill me, and 

I take in Force to defend my ſelf; this is no forcible Detainer. But if I hear they are 
-ortiit(s {6 cake poſſeſſton, and I gather Force to keep ny paſſeſſion, this is a forci- 


f bf eiter forcibly"in a boufe upon another, and.impriſon in the Game houſe 
bim that was in firſt, and himſelf remaineth there with force; this is a forcible 


If a m̃an claimeth Common to Land, or a Rent out of it, and the Land is de- 
rained with force, that he cannot uſe his Common, ot have his Rent by iſtreſs; 
this is a Detainer with force. But if one have a Warren in anothers:Laod, and the 
Land is detained · with force when he would uſe his Warren; or one doth enter into 
the Patk of another to diſtrain his Game, and the Owner of the Park do keep him 
our by force, this is no Detainer by foree- N 3h 36 til 28 l 8d. 
If a man make a Leaſe for life, and after grant the Revetſion to the fume Leſſee 
upon Condition on the part of the Leſſee, which Condition is broken] and the 
Leſſor doth enter with foree to get the poſſeſſion of the land; this is 4 forcible 
Entry. S if theLeffee doth alien in Fee, and thereby ſorfeit the land, and the Leſſor 
die beſdre bis Entry, and them his ſon and heir enter upon the Leſſet with force; 
this ſhall be a forcible Entry. (All theſe Caſes are in Mr. Aiden Reading) 


The party grieved by a fotcible Entry or Detainer may be relieved, and the 3. The Re- 
offender puniſhed divers ways, ( amongf others) by the help of the Juſtices of the medy 3 and 
Peace, who may do it upon the Statute of Northampton, which is in the nature of how they are 
a Commiſſion, wherein they proceed as Miniſters only; or by Indictment upon — — 

Star. 8 H. 6. at the Quarter - Seſſions, which being ſdund there, the party ſhall be chis — 
reſtored to his poſſeſſion by a Writ of Reftitution from the Court to the Sheriff, 
2 . Cromp. 7. P. 165. on e 

But the moſt ſpeedy and common remedy is by complaint to ore or more Juſtices 
of Peace, who may thereupon go to the place where the Force is; and if it be in an 
houfe, he may enter and ſearch ; and if any Force of armor or weapon be worne 
or borne againſt this Statute, and if any ſuch offenders be found, he may commit Commitment, 
them to Priſon, and may ſeiſe and preſs the Armor fo found with them: And he Record. 
ought to record all that which he ſhall do in this behalf, and thereout ro ſend ſome 

Eſtreat into the Exchequer, that the Commonwealth may be anſwered of the Ar- 
mor, or the value thereof. 
But here again the Juftice muſt not make any reſtitution to the party outed, but Reſtitution, 

muſt only remove the Force. And concerning the offenders ſo found and committed 
by the ſaid Juſtice of Peace, it ſeemeth the Juſtice (at his diſcretion) may fine them; Fine. 
and upon paiment thereof, or Sureties found for the ſame, the ſaid Juſtice may de- 
liver the offenders, even as in the former Statutes of 15 R 2. & 8 H. 6. Or elſe 
the ſaid Juſtice may record ſuch Force, and commit the offenders, and aftec certifie C:rtificare. 
the Record in the Upper-Bench, or to the Juſtices of the Gaol-delivery, or to the 
General Seſſiom of the Peace. or 

Hhhh 2 Or 


Comminnent. 


Traverſe, 


of Peace 
cy e Tse . 


—— and the Shen ff alſo, if netd 
his buſineſs, as well for the arreſting of ſ —— as alſo for 
the Forte, and for the conveying of them to — And. «BL 
Fes Men-kind be they „Eels Baroos, L >, or wy 
1. 4 amy n+ or 
lower degree, Apprentices, Servants and others, that are not about the. reben 
ing of Felons, or ſome other publike ſer vice: But Women, and n | 
fourteen years old, Aliens that are not Denizens, Men that are not compel den, 
and Priſoners are not bound. 2. Theſe be may require by word of mout „ without 
a Warrhat ih writing; —— 3. He may arreſd or ffn 
and fitieuck as refute to aid him. 
2 ought arr an aeg ſch Offenders a __ | 
or fi orte, and may take away —— rr 
and them to he and after to 
wealth as forfeited, or the value thereof. re xp rote 60 the 0 
the houſe ſhall deny the Jaſtice to enter, it ſoetmeth he may break open the hon 
remove the Force. But if ſuch Offenders being in the houſe at the c ö 
Juſtire, ſhall make no reſiſtance, — ther of Force; then 
not arteſt'ot remove them, except upon the enquiry a Force be found. 
Houſe or Land ich is holden with Force, ſhall extend into two Counties, and the 
Offenders move their Fotce into that part of the Houſe. or Land uhich is is the 
other County, when the Juſtice doth come; it is ſaid by ſome, he canriot then te- 
move the Force; but others hold tlie contrary. 
4. He to make'a Record of ſuch Force by bim viewed. Wherein are theſe 
things to be known. 1- If the Juſtice come to remove the Force, and the Offenders 
before they can be arreſted, yet the Juſtice muſt record the forcible Detainer, 
If che Juſtice be put out of Commiſſion, or made a Sheriff before he come to the 
— be cannot then record it. 3. E the Juftice record a Force, and ſend to Priſoti 
where no Force is, the party is remedileſs. 4. If a Reſcue be made of the Priſoners 
committed by bim, . But if he record a Murther or Man- 
— this is void. . This Record ſhall be a ſufficient conviction of the of- 
. on 
out o ons by a particular Iuſtice) the 
or be may make it indented, and certifie the one part into the Oe Lal » Of 
we jeave it wich the Clerk of the Pence, and the ocber part be may hath 
5. He ought to commit immediately to the next Gaol all ſuch perſons as he ſhall 
ind and fee comming the Fore a is coming to the place; the ſaid Offenders 
there to remain convict by bis own eye, teſtimony and R Fa une he have paid 
«Fn to the Lord Prefer For ; fight and view 0 of the Force by the Jultice 
= + wy bile Fenced rote (in the judgment of the Lin 
eflectual, az if the Offenders — the Force before him; 
r Traverſe) more effe&ual then if the Force had been 
evidence of others, But the Force muſt be in the preſence 


of Peace, — 
c 


n E 
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1 


offenders : For upon Force found by Enqaiap only, (although this. Preſentenont Enquiry. 

＋ ue) be ConRion. of thy offenders), iis Khoughs the Juſtice of Feaco-can 
' l But however he is to that be 
chat ſo-be-may, reſtore the-ocher, and may bind the sto the God- 
viour. And if they be gone, yet he may make hie Warrant · do take them and 
ſend them to Guol,, until have. found: Suroties for their Good behaviour. 

0 further opening of this, thoſo thiags mul be known- ; 

Juſtice of Pence may not view aiBorce,. or fine or impriſda- in hin owe 
yebif he come chere, and they mae am aſſault upon his penſon, he may 


ces may. 
. Juftic there by accident where the Force is newly | 
rimpriſen, — be a forable Detainer in the view. _—— 
before Arreſt eſcape for that time, and after the ſame day the 
120g meet them in another place; in this caſe. they cannot commit them to 


+. Ir be Juſtices coming to thi place, meet ſome of the offenders by the wayin 


hen th Juſtices of Peace come, the offenders eſcape into another Couny, 
the Juſtices of Peace = arreſt them there, —— be upon — „ 
ts aid b 7 01 * hi a | 7 Q ; t ; ie * 
a had: bus corcomete themes-Prifan. But I doubt. it: yet if bouts 
puſes be in one County, it is out of queſtion. So if they get into a Caſtle im 
the fame County, the Juſtices may upon freſh» Suit arreſt them and commit 


9. All this is to be done there only where the party grieved ( in the ſenſe of the 
Kacute ) which is the party that is to have reſtitution, doth complain, tender the 
(olts, xc; Not where any man doth complain. And for the opening hereof, rake 

Caſes 


If a man have a Rent iſſuing out of the Land of another, which Land is detained 
nich force when be would diſtram,; be that is ſo diſturbed, is not a party grieved to 
be relieved by the Statute. And if a man be ſeiſed of Land to which Common is 
2 i difſeiled of he Common, ang then aliens the Land to his Son anddie, 

which the Land out of which this Common is iſſuing is detained wich force ; 
athis caſe che don ® not a party grieved by this Statute. So if after the Fachers death 
i ffranger doth enter by abatement into the Land, and holdeth by force; the dn is 
oor © parry grieve within the Statute: So if a man be ſeiſed of Land of which ſuch 
aforcible is made, and dieth before be complain; in-thiseafe his Son and leit 
cannot complain for this Entry, So if a man deviſe his Land by Wu and dieth, and 
before any 2 made by the Devifee, a Force is made; the Deviſes is nos a party 
| But if a man make a Leaſe for five years on Condition» that if within the 
wit tuo years the Lefſee pay to him Ten pounds, he ſhall bays the Fee, and Livery 
amade accordingly ; in this caſe if aay ſuch Entry be wh five years, the Leſſet 
82 party grieved, albeit the Conditioa be not So if a man be poſſeſſec 
ofa. Term, and make the Heiss of 7.5. his Executors and denk, J. S. being aifo dead, 
kaving iſſus a Daughter, his Wife with child of another z the 
Acken the other is born; then ſuch Force is committed: In this cafe both the 
dete arg parties grieved. So if one antes by Difeifiryto-the uſe of another, 
ates agres to it, aud then 2 forcible Entry is made; in this caſe neither 
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the one nor the other is a riod. . So if one enter by Diſſeiſin to the | 
Infant, who doth agree 2 then ſuch a forcible Entry is made; ee 
Infant is not a party ed And generally the party to whom Reſtitution (han 
be made, - he ſhall be accounted a party grieved within the meaning of thi 
Statute, ( And for this ſer afterwards..) | N Lye hd 
The ſame Iuſtices of Peace, or ſome of them that-ſhiall ſee the Force] ſu lav 
beſt knowledg of the matter, and of 'the quantity of the offence,- and baring us 
cuſtody of this Record) are the proper Judges over this offence, and therefore ha 
opon eny 


aſſeſs the Fine upon every ſuch offender. But the Fine muſt be impoſed: | 
offender ſeverally, and not upon them jointly, And the Juſtice ouphe to 2 
ſame Fine, and to fend the Eſtreat into the Exchequer ; and that from the 
Sheriff may be commarided to levy che faid Fine to the Commonwedlths uſe. Bus 
upon the ſame Fine ſo aſſeſſed and eftreared, it ſeemeth'the Juſtices t6 deliver the 
offender : Alſo upon paiment of the ſaid Fine to the Juſtice, or upon Sareties bound 
by Recogniſance for the paiment thereof, the Juſtice may deliver the offenders apain 
qut of Priſon at his pleaſure, by ſome opinions: But quo, for that the Sheri is ac. 
comptant for all Fines, Ot the Juſtice-of Peace ( e opinions) may record ſuch 
Force, and commit the offenders, and after certifie the Record to the Juftices'gf 
Aſſiſe and Gaol-delivery, or elſe to the General Sefffons of the Peace; and there 
the offenders may be fined : For the Statute doth not fay, that the Fine ſhall be af 
ſeſſed by them that record the Force; but rather the Juſtices of Peace may certife 
or deliver the Record by them tnade, and refer che Fine and further i 
therein to the Upper- Bench; which is thought to be the ſafeſt courſe. Alſo the 
Juſtice of Peace, notwithſtanding his own view of the Force, may and ougbt in ſome 
good Town or place near where che Force was, to enquite by a ſufficient Jury of the 
e County to be returned by the Sheriff, as well of thoſe which made ſuch frcible 
1 of thoſe which made ſuch forqible Detainer. Wherein theſe things n 
1. That one Juſtice of Peace alone out of Seffions may make an Enquiry ; whered 


otherwiſe to hold a Seſſions, there muſt be two at the leaſt, and one 
be of the Quorum. | 

2. This Enquiry may be made within a moneth after the time. mel. 

3. It may be made, whether the offenders be preſent or gone, at the coming of 
the Juſtice of Peace. | 

4. This Enquiry may be made, albeit the Juſtice go out to ſee the place where 
the Farce is, and upon his view make a Record : But he muſt take care the Records 
do = differ; for if the Enqueſt find contrary to the Juſtices Record, the laſt Record 
is void. | 

5. One Juſtice may make the View, and another Juſtice may make the Eo 
uiry. 
6. If ſeveral Enquiries be made by ſevergl Juftices upon the Force, every one of 
them is a Enquiry: , | 

7. If the Record of Inquiſition ſay the Jury was ſworn, and indeed it was not 
ſworn, 1905 it is — Enquiry. 

8. If the Jury be under twelve, or any of them have been attaint of a falſe Oath 
upon a Decies tantum, or are Ambodexters, the Jury is not good, unleſs there be 
ewelve of the Jury befides thoſe men. Pt 

9. This Enquiry muft be made by men of good Eftates. And therefore the 
Juftice of Peace is to ſend his Warrant to the Sheriff, ro command him in the behalf 
of the Lord ProteQor, to cauſe to come before him four and twenty ſufficient and 
indifferent perſons, near about the place where the Force is ſuppoſed to be; and 
every of them ſo returned muſt have Forty ſhillings by the year at leaſt in Lands and 
Tenements. And the Sheriff is to return Iſſues upon every man ſo ſummoned, the 
firſt day Twenty ſhillings, the ſecond day Forty ſhillings, and the third day Fifty 
ſhillicigs;' and at every day after double. And upon default of appearance of the 
Jurors, the Juſtice may grant an Alia, and after that Pluries infinite, till they come. 
And if any Sheriff or Bailiff of Franchiſe that hath che Retorn of fach Writ, ful 
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he — rie Forty Poands. Bir if ſuch fat arors have tiles = 
= Eand per dns, yer 825 Preſentmert of Rich Forte is pood 
Commonwealth, ſo as che offenders ſhall fine therefore. orb if je Sent! wur 
Iſſuts u pom the Enquiries than the Statute doth appo — in- 
= 15 Enq wry Gent But theſe Kats in ** orgy . 
— retur ent, men, an bt uniftted b the Jaſtice of Peace, who 155 
aue theſe gffences by Bill or Indi wherein an £6 che like 
was ſt men Bard for Tre 
10. 


cohyement upon ſuch Enquity, that the Evidence be 3 to 
en uity 0 * 


ts fe jute it may appear, to the Iftice of Peace or 
ted K. realdotable càuſe to 175 eftitiitidn , or not, after lodifteit 
fu ſuch Enquiry, ſuch forcible Entry, or ſuch forcible holding or Dechihtr 
mill be be thang by Ke the Enquirers, then the flid fu Be of hl re- 
nemtntt fo entred upon or holden 101 thereof put the 
in re again, om + on ſort Was put or holden out. As touching 
are to be no 
bee more Juſtices of Peace before whom the Fotce is fund, and hot x: ftirution, 
apy other rang Peace in of = — Seffions, dc ke of Oyer : Oye til Yerttiner, or 
Gaot-defiv in n e pa ut out our, in 'Y 10 
or may 4 his e Fee ander ky Parole & Bo own Ten to the Oe ot 
And if the Juſtice before whom it be taken be dead, or otherwiſe the Richi 
rn uftices at their Sefſions, rlity may award Exkchtion by ied rom — 
fir, as the 1 r of Peace himſelf that cook the h thay d6. 
b thee wo of the Upper-Berich, upon a Certificate hi f Pedce of 
te tes or LY: \retnb(4l ) har y. i, * 


1160 che tution. Arid cb u 

ice or Sheriff may Per cu, 5 

Fre tot 8 an == 

2. The Reftictitioh fat be initde to dim ci alba a not os * flat are 
Wi, or hey! other af 75 TY nm rhe 4 this cafe uy | 

0. 3 par. 144,1 
wh No Keio ſh ſhall * made, but 1 4 * 88 1 ws is keſt 
by Inquifition 0: Fot i ita adifment. 
or lage nch he gaffen i dab 110 Rei 5 1. For 
a muſt expreſs, 1. ent. 3. 
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7 1 is void for inc tainty. 3. A kee 18 ©; ir muſt ſay, K 
dit, It id} be with aon and, 9 with pave a clap © be 

2510 8 HF. 6. And 15 de, Apkitift the form of I atbre 4% 
ſomt the? ſuch Words. Ant if oh be Ts 40 ith 155 Th 


| be retſlo ved into tht whe Bench, the 
- L oh an infoffit rene 

© Juſtices, Har BEE, . 

4. e is obly #h 1 fk © r the we: riot of 
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made a Leaſe for years and die, the years expired, and before ſach an E 
by the Son, ſuch a Force is committed; in is caſe the Son ſhall not have) Refli 
ration. 

If it be found that a man is ſeiſed of Land, and hath iſſue à Daughter and dieth, 
his Wife with child of a Son ; the Daughter i is ouſted with Force, and then u Son 
is born; in this caſe the Daughter, and not the Son ſhall have Reſtitution 

I it be found chat F. S. was ſeiſed until he was diſſeiſed by P. D. and that 5.4 
oulted 7. D. with force; in this caſe the Reſtitution ſhall be made to 7. D. ang 
not to. 7. S. If it be found that J. S. was ſeiſed until 7. D. ouſted him with 
force, and alſo that 7. D. was ſo ſeiſed until by 7. N, diſſeiſed by force; 
by this Inquiſition f. D. the firſt Diſſciſor will have Reffitution againf 7. N 
and thereupon 7. s. ſhall have Reſtitution againſt 7. D. and all upon the fame 
Verdict. 

If it be found b by ſeveral Enquiries, that a man is ouſted by force by ſeveral perſons 
at ſu os af Re each Inqueſt is good, and be may have 
Reſtirution ue upon any of them, but he ſhal l{ have but one Reſtitution. 

If it be found by ſeveral Enquiries, (i.) by one Inqueſt, that 7. S. is ouſted by 
force ; and by anger Ig veſt, ey D. is ouſted by force, and both of the fame 
Land; in this caſe 7 chem may have Reſtitution. 

* be found that 7.3. was ſeiſed for the life of A. and be is ouſted with force by « 

and that A, is now dead; in this caſe . S. ſhall have Reſtitution upon thy 
In uiſiti 12402 3 

fit be found that two Jointenants be ouſted by force; in this caſe one of them 
may have Reſttorion without the otber. So if it found that the Father was ſeiſed 
until he was ouſted with force, and he die before Entry or Reſtitution, the Son ſhull 
nat be whe So of the Executors of a Leſſee for years oufted befort his death. 
5 H the Remainder in fee, and the Leſſee for life s 

; in this caſe he in Remainder ſhall not be reſtored. 

i be fed tar F. was ſeiſed, until by 7. D. be was ouſted by force, and the 
Er, r ſay, 25 the requeſt of J. S. yet he ſhall have Refticucion. 

: "Firke be found th e by force, and thereupon he is reftored, and after 
he is ou forte again by the ſame party; in this caſe he ſhall not have Reftitu- 
tion the time apon the ſame Inquiſition. 

If Ie life upen Condition be ouſted by force, and the Leſſor enter for he 

fi ken, and this be found; in this caſe the Leſſee ſhall be reffored. 
and Wife before iſſue bad are ouſted with force, and then they have 


ifſae ns and the Wife dieth, and this be found; the Hushaod dul 
| it be 2 Bath the Land out of which one hath Rene or Common is detained 
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Leſſee doth continue in poſſeſtion three years ; this is a good continuance of poF 
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Cuar,8 8, Forein and Forreſt, &c. 609 


continue the poſſeſsion for two years in his own life-time, and dieth ſeiſed, and his 
Son and Heir entreth and continueth the poſſeſsion for one whole year; this is a 
Continuance of poſſeſſion within the Proviſo. The ſame Law is, if the Diſſeiſor 
continue poſſeſſion for two years in the life-time of the Diſſeiſee, and one year 
after his death; this is a Continuance of poſſeſſion for three years within the Statute- 

If the Diſſeiſet make a continual Claim within three years, but make no Entry, 
this is nota Continuance in poſſeſſion for three years within the Statute. The ſame 
Law is, if the Diſſeiſor continue poſſeſſion by two years, and bis Feoffee by one 
year, this is a Continuance of po eſſion for three years. If one recovereth againſt 
another in a Precipe quod reddat by Covin, and he againſt whom he recovereth 
hath quiet poſſeſſion thereof for three years ; this is a poſſeſſion within the Statute. 

If one make a Leaſe to another for the life of 7. S. and the Leſſee doth continue 
the poſſeſſion for two years, and then 7. J. die, and the Leſſee doth continue the 

ſſeſſion one year after his death; this is no Continuance of poſſeſſion within the 
— But if be continue the poſſeſſion for three years after the death of J. S. 
this is a good Continuance of poſſeſſion. If the Diſſeiſor make a Leaſe for life, the 
Remainder over in fee, and the Leſſee holdeth for a year and dieth, after whoſe 
death be in Remainder entreth and continueth the poſſeſſion for two years more, 
this is not a Continuance of poſſeſſion within the Proviſo of the Statute. 

In theſe caſes a man may alleadge to ſtay Reſtitution any of theſe things. Cauſes of ſtay, 

1. His quiet poſſeſſion for three years: For there ſhall be no Reftitution award- of Reſticurion , 
ed, in caſe where the party indicted hath been in quiet poſſeſſion by the ſpace of 
three whole years together, next before the day of Indictment found, if his eſtate be 
not ended. And this the party may —_ and upon this Reſtitution ſhall be ſtaid 

by the Juftice of Peace until it be tried, if the other will deny or traverſe the ſame. 
. 2. He may deliver to the Juftice of Peace or Court a Certiorari, and this is a Certiorart. 
Superſedeas to them. And therefore if a man have committed ſuch a Force, and be Suerſcde?, 
in doubt that he ſhall be indicted therefore before the Juſtices of Peace, upon the 
Statute of 8 H.6. and that thereupon Reſtitution will be awarded againſt him, he 
may have a (ertiorar; out of the Upper · Bench ready; and when the Bill of Indict- 
ment is found, he may preſently deliver it to the Juſtice of Peace, or Court; and 
this is a Superſedeas to them; for hereupon the Indictment ſhall be remoyed unto 
the Upper - Bench. And although the Indictment be found after the Teft: of the 
Certisrari, it is not material. But if a Certiorari come to remove an Indictment 
taken before a Juſtice of Peace in the Country, and the party will not fue to remove 
it, but doth fuffer it to lie ſtill ; ſome think. the Juſtice. may proeeed to grant Reſti- 
rution. But it ſeems the Juſtices ex aficio are to ſend the Indictment away. becauſe 
they are commanded fo by the Writ, and this Writ is a Swperſedeas:of it ſelf. And 
after Reſtitution made by the Juſtice of Peace, if the other parcy do remove the Iv- 
dictment by a Certzorars of a moreeign4late.then is the Indictment, the Jutices of the 
Upper-Bench may award Reſtitution back again; for upon the matter the Juſtice 
of Peace had no power to make Reffitution, for that the Certiorars had relation from 
the date after Reſtitution granted from the Seſſions, and delivered to the Sheriff; 
the other party having a Certiorari, delivereth it alſo to the [Sheriff ; after the Seſ- 
ſions, the Sheriff ſhall not ſurceaſe thereupon, for he hath no amthoricy, cf allow 
thereof. But if the Certierari were delivered. to any Juſtice of Peace, he may ther- 
upos grant a Swperſedeas to the Sheriff; and if Reſtitution were made by the Sheriff 
before the ſaid S»perfedeas came to his hand, then the other party ſhall have Reſti- 
tution back again in the Upper - Bench, upon Indictment removed thithet. 

3. He may tendet a Traverſe ; but ſome doubt whether he may be admitted to a Traverſe, 
Traverſe before the ſame Juſtice of Peace. But this tender of Traverſe (to an Iadict- 
ment of a forcible Entry) upon St. 8.H.6. is no S»perſedeas but in diſcretion, ſo as 
the Juſtice of Peace or Court may grant or ſtay the Reſtitution at their diſcretion, 
according as the truth of the right. or title ſhall appear to them: Ard ſo is the uſe of 
the Upper-Bench. Or elſe the Juſtices of Peace before whom the Indictment was 
found, may after Traverſe tevdred certifie or deliver the Indictment into the Upper- 
Bench, and ſo refer the further proceeding thereof to the Juſtices of that Court. 
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But if the party indicted ſhall tender a Traverſe preſently, whereupon Reſtitution 

is ſtayed, and after he ſhall not purſue his Traverſe with effect, (but diſcontinueth 
it) and after doth render another Traverſe, upon Reſtitution prayed, at another 
time, the Juſtice of Peace or Court ſhall do well to proceed to grant Reſtirution, 
notwithſtanding ſuch Traverſe tendred. And it is the courſe in the Upper. 
that he that tendred the Traverſe there (upon ſuch an Indictment ) ſhall bear all the 
charges of the Trial, and not the Lord Protector, nor he at whoſe ſuit the Indi. 
ment was found. And the fame reaſon ſeemeth upon an Indictment traverſed be- 
fore the Juſtices of Feace. 

4. He may ſhew Inſufficiencie of the Indictment, for the cauſes before al- 
leadped. | 

185 And ſome have thought he may plead che Inſufficiencie of any of the Jurors 
for not having Forty ſhillings per annum. And ſome think that the Juſtices of Peace 
ought to ſtay Reſtitution, ſave only in caſe where three years quiet poſſeſſion is al- 
leadged, or by removing the Record. The Mayors and Officers of Cities having 
Franchiſe, have like authority therein as Juſtices of Peace have within their County, 
8 H. 9. c.9.. And if the Juſtices of Peace be negligent in their offices upon theſe 
Statutes, they may be puniſhed. 


Forging 4 Deed. 


Prone of Deed is, where a man doth make and publiſh any falſe Deed, 
Writing or Will, to the prejudice of another mans right, X.. 112, 
Plow. 1 86. | | 

To forge a Will in writing, is ſuch a Forgery, Arch 26. pl. 245. 

If a Copiholder make and publiſh a omary for a Uſage, and put Seals to it 
to the Lords prejudice, this is a Forgery. Dyer 302.3 22. 

If one forge a Teſtament by which a Leaſe for years is given; this is ſuch a 
For ſo 775 

Bot the making, and not publiſhing and uſing of any ſuch Writing or Deed, is 
no Forgery, nor puniſhable at all. See what ſhall be ſuch a Forgery, more in Tals. 
112. Plow. 88. Co. 4. 17. Dyer 302. 322.288. Plow, 88. 

If any one alone or with others forge any fuch Deed, Charter, Court- Roll, or 
Willinwriting, with intent to trouble, — cect the Freehold or Inheritance, 
che Right or Title of Land of another, or publiſh or give in — 
Writing, knowing it to be falſe ; he ſhall pay to the party grieved double coſts and 
damage, be ſet upon the Pillory in ſome Market-Town or open place, and have 
both his ears cut off, his noſtrils ſlit, and ſeared with an hot iron, forfeit the profits 
of his land; and be impriſoned all the days of his life. 

If it be the forging of a Leaſe for years, of Land only (not Copihold) or of an 
Annuity, Obligation, Bill, Acquittance, Releaſe, or other Diſcharge of any per- 
— — — double coſts and damages, be ſet ſo on 
the Pillory, loſe one of bis ears, and ſuffer a years impriſonment without Bail. The 
ſecond 6 is Felony without „ 
gery have an Action of the Caſe at the Co -Law; Fi. J EIN. 14. 
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Fotteſt is a great vaſt Wood or piece of ground, where wild Beaſts did uſe to Forgery, what. 
live. But more N it is thus deſeribed: It is a certain Territory of woody | 
round and fruitft Pacher es — for wild Beaſts end Fowls of the 
Fore, Chaſe, and Warren to reft and abid in, in the fafe protection of the King, 
for his Prinicely — — and pleaſure. Which Tetritory of ground ſo e 
meered and bounded with unremoveable Marks, Meers and Boundaries, either knoy 
by matter of Record, or elſe by Preſcription,” And theſe Forteſts now are, or have 
been repleniſhed with wild Beaſts of Veneries or Chaſe, and wich grear Coverts of 
vert for the ſuccor of the wild Beaſts to have their abode in, For the preſervation 
and contituance whereof and the Vert, and Veniſon therein, there are certain par- 
ticular Laws, Courts, Priviledges and Officers belonging to the ſame, meet for that 
purpoſe, thar are only proper to a Forreſt, and not to any other place. Of theſe 
there have been many in £vg/and, but moſt of them are gone and deſtroyed. See 
for this, and how they began, in Manwood of Forreft- Laws. gell. 1. 
The properties of a Forreft are theſe, The propers 
1. None can have ir but the King; : — 
2, The Courts muſt be there, the Juſlice- ſeat, Eyre, or General-Seflions of the ( Fftice-ſeat, 
Forreſt, which muſt be held every three years, the Swanimote thrice a year, and the 1 
Attachment Court once every forty days. Anachment. 
3. The Officers muſt belong to it for preſervation of Vert and Veniſon: As firſt, cet of the 


the Juſtices of the Forreſt, ſometimes called Juſtices in Eyre of the Forreft; * Forreft, what. 
have the hearing and determining of all offences committed therein againſt Vert 


und Veniſon, who did judg by the Laws of the Forreft, 9 H. 3. For which fee 
Erez Mannoud Forreſt- Laws. | Ls 
he Wurden or of che Forreſt; for which ſee Officers. Warden of the 
Ide next Officer is the Conftable of the Forreſt, ' Alam. Fore, what, 

The Verderers or Verdours, who are Judicial Officers of the Forreſt choſen by —— — 
the Kings Writ to the Sheriff, and ſworn in the County- Court of the Shire, by te 
Freeholders there within the Forreft where they dwell, to maintain and keep the 
Affi es of the Forreſt, and alſo to view, receive, and inroll the Attachments and 
Pteſentments of all manner of Treſpaſſes of the Forreſt of Vert and Veniſon, and 
To overſee, corre and puniſh other Officers beneath them, Cromp Jar. 164. 

Masod. 

The Fotreſter is a ſworn Officer appointed by the Kings Letters. patents to walk Forrefors or 
the Forreſt early and late, to look to the Vert and Veniſon there, attaching and Malters, what; 
preſenting all Treſpaſſors againſt them within their own Bailiwick or Walk. They 

n. Cromp, 1 F201. ee. | | 

| ire ſuch as tack in and receive the money for the tack a ing Agiftors, what. 

98 a ney of the Cattel going Acif 

are ſuch Officers as are to view and enquire of all offences of the Regardors, 
F | of Vert as of Veniſon, and of all concealments of any offences or What. 
defaults of the Forrefters, and of all other Officers of the Forreſt, concerning the 
execution of their Office. (romp. Iur. 15 3. Manwood. 

_ Bailiffs of the Forreſt and Beadles are Officers that do make all manner of gar- Balli, chat. 
niſhments of the Courts, and all manner of Proclamations as well within the Courts 5444 what. 
of the Forreſt as without, and alſo do execute all the Proceſs ofthe Forreſt, and are 
like to the Bailiffs errant of the Sheriff within the County. 

Woodrmenare ſuch as look to the Woods there, Afſamwood, Sel, 2. 
Woodward are not only to ſee to the Woods, but to all other matters; and if 7s 
any do any offence there in Vert and Veniſon, they are to preſent it to the Verderors 2 
at the next — — — — — Manwoed, and Cromp. Pur. 201. 1 

Rangers are ſuch as have the care of the Purliews annexed ive Ranger, 
len to the Forreſt, to drive Ranger, wut. 
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hands, and hath loſt the properties of a Forteſt, or is in the bands of a Sub; 
Free- chaſe. And this muſt always be open, and dot ineloſed : — 


2 | F Roy ; N 
abenda, what. A Warrep is a Franchiſe or pri of pleaſute, only for choſe B 
Warren, what. and Fowlschat arg Bealts and Fowls of Warren, 3s Hares and Conies, and — 
and Pagtridges. And ſome of theſe lie open, and ſome are incloſed. Theſe were made 
at ficſt by che Kings grape; and ſo;maphapow within a mans own ground, no where 
elle; and hen ug man way hunt or fow there without my licence; and if any man 
bunt or hawk there, he may be puniſhed, Cromp; Fur, 148, Star. de Malefaftoribus 
in Parchs,. 21 Ed. 3. „ ; 1 181 mis of 4 
Park, whar, - A Park, is a piece of ground incloſed and ſtored with wild Beafts of Chaſe; or 
a priviledged place fox wild Beaſts of Venery, and for other wild Beaſts that are 
Beaſts of the Forreſt and of the Chaſe, the which are to be in peace there, ſo that no 
man in that place may hurt or chaſe them without leave of the Owner, And this 
muſt be incloſed and may not lie open; ſor if it do, it is cauſe of Forfeiture to, and 
ſeiſure by the King as a thing forfeit. Nor can the Owner have an Action againſt 
ſuch as hunt in his Park, if it lie open. Cromp. pur. 148. Mamwood of his Forreft. 
. Laus. PEAR Ie | _ $4 as 
Kell. 3. here are divers Terms uled in the Forreſt-Laws, now to be opened. 
Waodgeld, what. Woodgeld ſeemeth to be the gathering or cutting of Wood in the Forreſt, or the 
money paid for the ſame tg the uſe of the Forreſters ; or an Immunity, from this by 
en © © the Kings grant, Cremp. fur. 149. | = 
Regard, what: - , "Regard, bath two ſignifications: The one for the Regarders office; 2. The other 
for the: compaſs of r belonging to his Office. For the firſt, they are before 0 
the Courts of the Forreſt to make their Regard, (that is) go through all the Bail 
wicks of the Forreſt to ſee what offences he done in Vert and Veniſon, and tube 
Notes thereof, and certifie it to the next Court. And for the other, the Compab 
of his Office is all the ground which is parcel of the Forreſt; for there may be 
Woods within the limits of the Forreſt that be no parcel thereof, and thoſe are ith- 
out the Regard, Gg Man cod. | nen 
Range, what. + A Range ſeemeth to be the Office of the Ranger, and the Circuit thereof. For in 
ſome Forreſts there are twelve Rangers, who are only to look to the Purlieuſes of 
the ſame upon the Borders of the Forreſts, which were certain Circuits of ground 
purlieu or near unto the Forrefts, which were made Forreſt by Hen. 2. Rich. 1. or King ſows 
Purlue. and were after by Perambulations granted by Hen. 3. ſevered again from the lame. 
And theſe were to hunt back the Deer into the Forreſt, and to preſent all offenders 
within or without his Purlieu. He was made by the Kings Letters- Patents, and had 
a Fee out of the —— — and certain Fee - Deer, Manwoed. | 
Furh or Pur- Purliew-man is he that bath ground within the Purlieu, and hath Forty ſhillings 
1 a year Freehold ; and fuch a one with ſome cautions may bunt within his own Pur- 
que" lien. Mamwood. Cromp. Pur. 18 3, | 
Sell. 4. Franchaſe is a Liberty of Free · chaſe in a Circuit annexed to a Forreſt, whereby 
Frank chaſe, all men that have ground within that Circuit are prohibited to cut down Wood, 
what. or diſcover, &c. within the view. of the Forreſter, though it be bis own Demelne, 
Cromp. fur. 187. | —_— 
Backberond, Theſe are Terms to note a man that is an offender againſt Vert or Veniſon, and 
Dog-draw, taken in the manner, in theſe caſes. When he hath taken up his ſtand with a Ctoſi- 
— bow ready to ſhoor, as he were ſtabled, which is called Stab le- ſtand: Or when be 
Bloody king, dothdraw after ſome hurt Deer with his Dog, which is called Dog-draw : Or when 
he beareth the Deer on his back, which is called Back-bear : Gr when his hand is 
bloody with the blood of the Deer. In all theſe caſes the Forrefter may arreft the 
body of the offender. AMampood. 
Nis or Tris This Tritis is a Freedom that one hath from holding a Greyhound in his hand, 
wha”. when the Lord of the Forreſt is hunting there, or elſe to be amerced for his 
Manwood. | Vert 
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vrt is every thing that doth grow and bear green leaf within the Forreſt, that Vert, what. 
may cover and hide a Deer. And this is Overt-vert, which is High-wood ; and 
Nether-vert, which is Under · wood: Or general, which is all the High- wood; and. 
ſpecial, which is every Tree and Buſh within the Forreſt to feed the Deer withall, 
as Pear-trees, Crab- trees, Hawthorns, Blackbuſh, and ſuch like; and Bruſm wood is 
called Cabſiſh. Manwood, "Cromp.7ur.163. | 799835 10 YUgU Cabliſh, whar 
"* Fente- moneth is a moneth wherein it is unlawful to hunt in the Forreſt, which Fence-moneth, 
begingeth fifteen days before. Midſomer, and endeth fifteen days after Midſomer : Wat. 
S 1 25 in this moneth ate one and thirty days, wherein they are not to hunt, be- 
ben this time the Female · Deer doth fawn. Mam © - | | 
' Fontgeld is an Amerciament upon men livi in the Forreſt, for not cutting out Seck. 3. 
the balls of their ꝑreat Dog feet. It doth alſo fignifie a Privilege to keep Dogs there eld hat. 
'unlawed, without puniſhment or controlment. Manwoed. Cromp. pur. 197. 
*. Horngeld ſignifieth a Taxe within the Forreſt , to be paid for horned Beafts, Horageld, what, 
Cromp. Inr, . ; | * | : 

Taue doth ſignifie ſome Treſpaſs or offence committed by ſome Engine ſet up Hin0very,whar 
in the Forreſt ro catch Deer, or the like. St. 7 R. 2. c. 

* an antient great Officer of Find/or-Forreſt, that had power of life — 
deat 5 » What. 

walkers, theſe are thoſe that are called Forrefters. See before. hg 

An Aſſart is an offence committed in the Forreſt by grubbing-up the Woods, Walkers, what: 
Coverts or Thickets, and making them plain as arable Land, or the like. And this is _ or Aſert, 
a very great offence. XManwood. ' 1 52 10 
Adgiſtment is the tacking in of Cattel in the Forreſt, and receipt of the Tack - Agifiment oc 
money to the Kings uſe. | | 5 Pawnage,what: 
See more for theſe things, in the Statutes of 9 H. 3. 10. 56:8. 16.9. 1 H. 7. 7. 
1E4d.3.8. 7 R. 2.4. 3 Ed.1.20. 21 Ed. 1. 8 H. 3. 3. 32 H8:35. 3 Iac-13. 7 1ac-3. 
22 E44. 7. 19 H. 7. 11. 27 H. 8.6. 13 Ed. 1.5. b 
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CHAP. LXXXIX. 


Of Fowling and Fowl; Foreftalling, Regrating 
| and Ingroſſung. 


Or Fowling and Fowl, ſee Warren and other Titles, St. 1 ac. 27. Fowling. 
The penalty for killing or taking of old Hierons, faving by Hawk. Hern. 
ing or Long: bow, See in Stat. 19 H. 3. c. 11. And for taking of 
young Hierons out of their nefts without leave of the Owner, 

St. 19 H.7.c.11. 1 Tac: 27. 
Who may have ard keep, or take a game of Swans from an- goa. 
other, See St. 22 Ed.4.c.6. | 
The danger of taking Swans eggs, See St. 11 H.7.c.17. 
There is no Law againſt the taking of Wild-fowl, as Ducks, &c. Swans, or the like 

with Nets or Engines. But for ſhooting in a Gun at them, the penalty is the ſame 

as for ſhooting at other things. Bur if any man take away from another, or kill his 

- 7 oo or Hierons, he may have an Action of Treſpaſs for this, 14 H. 8. 3: 

18 H. 8. 2. 


of 


Cnan.s, 


Fowling and For c. : 


of Foreſtalling, Regrating and Ingroſcing. 


O buy or agree for ing coming towards a Market or preat T 
TEU (nn 
Commodities in thoſe places, is Forefialling. 1 

To buy up Commodities, as Corn, Wine, Butter, Cheeſe, Fiſh, Candles, Tow 
Sheep, Lambs, Calves, Swine, Pigs, Geeſe, Capons, Hens, » Pigedns,Conies 
or other dead viduals whatſoever in any Fair or Market, and ſell them again there, 


or in any other place within four miles of, is Regrating. | 
2— — promile-raking, otherwiſe rhen by Devils of Land or T 

any Corn or Grain, or dead victuals into a mans hands, with intent to ſell the 
again, this is — And ſo As is, _ by himſelf or en ig. 
direct | W or other rain, ith i co leil | ame in Meal JI 
or — by Licence of five Juftices h ad 0 > But the oe 
Barley and Oats without foreſtalling, to make Malt and Oatmeal; and ſuch Vi 
allers of all ſorts, as Butchers, Fiſhers, and the like, as buy Victuals without Fore. 
Ralling, and ſell it again by Retail accogding to their Trades; the buying of Vietuils 
by Inholders and Victuallers, and ſpending it in their houſes ; the re ing of Rent 
Corn on a Leaſe for Land; the buying of Victuals ip vidual a Ship or Fort; the 
buying of Seed. Corn, when one doth fell or offer to ſale ni much again; the tranſ 
portation of Corn from one Port to another by water ; the buying of Corn, Fiſh 
Butter or Cheeſe by a Badger, ſo he ſell it again within a moneth; not the biiying 
and ſelling of Cattel by-Drovers licenſed, and not abuſing their Licence, fo they a 
them forty miles off, are not againſt the Laws, nor puniſhable. bs ch 

He that is within two years after any ſuch effec dove, convie of it, ſhale 
for the firſt offence Imprifonment two moneths without Bail, and the va of the 
things bought or had: For the ſecond offence after he hath been once convict, Im- 
-priſoament.balf a year, and the double value of the things: And for the third of- 

fence, be ſet on the Pillory in the place where he dwels, forfeit all his goods, and be 
impriſoned during the Kings pleaſure. See for this Sr. 5 &- 6 E. 6. c.6. 14. 1 Pac. 25, 
21 Jac. 28, Att of Parl. 23 OR.1650., 

If any within two years of the offence be convit for buying any Oxen, Runts, 
Kine, Steer, Heifers, Lambs, Sheep, Goats or Kids living, and ſelling them again 
within ive weeks, he ſhall ſuffer the Joſs of the double value thereof, Star. 5 Ed G. 
ch. 14. 

If any buy any Hide of Beaſts out of a Market or Fair, unleſs it be of ſuch as killed 
the Beaſt for their own proviſion, he forfeits Six ſhillings and eight pence, St. 1 ?ac. 
ab. AN ; +7 | x | 

If any out of London eſtminſter, or Southwark buy to ſell again Butter or Chekſe, 
ualeſs he fell it again by Retail, and then not above a Weigh of Cheeſe, or Bartel of 
Butter, he loſeth the double value of the goods, 21 Pac. 22. 

The getting of Oak-bark into ones hand with intent to ſell the ſame again, is 
puniſhable alſo. But for this, ſee the Statute of 1 Pac. 23. 13 El. 25. Co, lil. 
cap.90. and Brownl. 2 par. 108, 


Cuar.ca, Frank-law,Frank-pledg, &c. 613 


CHAP. XC. 


Of Frank: law, Frank; pledg. Freebold, Frank-tenement, 
Free-chappel,Freſb-ſuit, Friars, and Fuſtians. 


E that loſeth his Frank-law, as for Conſpiracie and ſome offences a FK l. 
man ſhall do, doth fall into theſe miſchiefs. 

1. He ſhall never be empanelled upon any Jury or Aſſiſe, or 
otherwiſe uſed as a Witneſs to teſtifie Truth. 

2. If he have any thing co do in the Kings Courts, he may not 
come there in perſon, but muſt appear by Attorney. 

3. His lands, goods and chattels muſt be ſeiſed into the Kings hands, ſpoiled, and 
his body impriſoned, 24 E4.3-34. 

Frankpledges are Sureties for Freemen : For heretofore every freeborn Subject Frank pledges, 

at fourteen years old was to be ſworne, and to fall into one Tything or other, and hat. 
be bound one for another, as they all were: If any offended, he was co be brought 

in by the reſt to anſwer his offence, or they were to make amends for his offence : 

And they did commonly engage by Ten houſholds. See 7ything-mas. 

A Franktenement or Freehold is an Eſtate for life ac leaft ; and it is either in © n 

deed, or in Law. In deed, when one is actually ſeiſed of it : Or in Law before his c 4 
„ whenitis caſt upon a man by a courſe of Law; as when it comes to an Heir The kinds. 

by the death of an Anceſtor, or to him in Remainder by the death of the particular 

Tenant. Or where one doth levy a Fine ſur conuſance de droit come ceo, &c. or ſur 

enwnſance de droit tantum, (the which are Feoffments of Record;) in theſe caſes 

the Conuſee hath a Freehold in him before his Entry. 

$0 if Tenant for life, by agreement with him in Reverſion, ſurrender to him ; 
by this he bath a Freehold in Law before his Entry. So where a man doth bargain 
and ſell Land by Deed indented and inrolled, or when Uſes are raiſed by Covenant 
upon good confiderations ; in theſe caſes the Freehold in Law doth paſs preſently, 

But upon an Exchange or Partition, or Livery within the view, no Frechold is veſted 
or removed until the parties enter, Finches ley 114, 115. (+. upon Lit. 266. 
But ſee more to this purpoſe in Effatez. For this there is one ſpecial Rule here to 
be remembred ; Thar a Franktenemeut by way of Intereſt-paſſing cannot commence 
in futuro: And therefore if one make a Feoffment in fee, a Leaſe for life of Land, 
or grant a Rent or Common in fee or for life, to begin at a day to come, the Eſtate 
is void. As if a man by Deed in conſideration of Marriage give and grant his Land 
to his Son and his Heirs after his Fathers death, andLivery is not made; there paſſeth 
no Eſtate by this. But by way of Surrender of a Copihold, Bargain and Sale, Deviſe 
or Covenant to ſtand ſeiſed ro Uſes, fach a Conveyarice and Eſtate may be good, 
March 50. pl. 78. Plow. 301. Co. 8. 94. 7.40. Dyer 96. 202. But this is fegnetimes 

holpen by a Livery of Seiſin, as in 36 Cie. Calards Caſe: He being on the Land 
with bis Son, ſaid to him, Stand forth f. S: reſerving an Eſtate to me and my wife, 

I do give thee this Land. By the better opinion, this was good. See March 177.236. 

A Free-Chappel is a Chappel founded in ſome Pariſls for the ſervice of God, by = 
the devotion and liberality of ſome good man, over and above the Mother. Church; Ter, 
unto which ic was free for the Pariſhioners to come, or not to come; and endowed — 
ic with a maintenance from the Founder, and thereupon called free. Or (as ſome ſay) 
thoſe only are Free. Chappels that are of the Kings founding, and by him erempted 
from the juriſdiction of the Ordinary. And the Lord Protector at this day may li- 
cenſe a Subject to found ſuch a Chappel, and by his Charter exempt it from the 
Ordinaries juriſdiction atfo, Regiſt f. 40,1. "IT 

Freſh-ſuitis ſuch a preſent and earneſt following of an offender, as never ceaſech Fre/b-ſ«it, 
from the time of the offence committed or eſpicd, until he be apprebended. And this *'-'+ 
may be within, or wichont the view. And the effect of it is this in purſyir of a Felon, 
that 
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Friars, 


Franchiſe, 
What it is. 


The kinds. 


Fairs and 
Markets. 


that the party purſuing ſhall have his goods reftored to bim apain, whereas 
wiſe they would be forfeit ro the King. Co. 3. Highways Cale.” Stamf. l. 0 
3. 10. : 

There were of theſe Friars, when they were here, four principal Orders: Afinsoy, 
Anguſtines, Preachers, and Carmelites ; of which all the reft came. The Friars ob. 
ſervant were not of any Cloiſter, Covent or Coates combined together as the 
reſt, but tied themſelves to obſerve the Rites of their Order, and more fri 
the Conventuals did, and out of ſingularity of zeal did ſeparate themſelves from 
them, living in places and companies of their own chooſing. Star. 4 H, 4, 17. 
2 H 0 8. 12. 

1* the true making of Fuſtians, fee Stat. 11 H. 7. c. 27. 
What Fuſtians ſhall be made in Norwich, ſee 1 & 2 P. & M. 14. 
Who may ſearch their houſes, and overſee their Fuſtians, 39 Elix. 23. 


—— — 


— —  — 


| CHAP. XCI. 
Of Franchiſes and Liberties. 


t 
Franchiſe is a Royal Privilege in the hand of a Subject; or ſome 
| Benefit, Power or Freedom, that ſome perſons and places have 
a above others, which originally was derived from the Crown, bur 
now at laſt by continuance of time is claimed and taken in ſome 
_ by Preſcription. And of theſe Franchiſes there are many 
rts 


Some whereof do ſtand in having; as the goods of Felons, of Fugitives, and of 
outlawed perſons, Waifs, Strays, Deodaons, Treafure-trove, Wreck, Markets, Fairs, 
Warrens, Leets, Courts, and the Cuſtoms of divers Villages, Burroughs and Cor- 
porations, Conuſance of Pleas, Hundreds, and the like, Dyer 44. Pm. 169. And 
for Fairs and Markets, ſee the Statutes of 2 Ed. 3.15. 5 Ed 3:5. 27 Hibs. 
17 Ed. 4. 2. 2& 3 P. G M. 7. 31 Elix. 1a. 

Some of them do ſtand in doing ; as to make Juſtices of the Peace to pardon 
Felonies, and the power of Corporations, and divers other places, and the 
like. | 
Some of them do conſiſt in diſcharge ; as to be exempt from ſerving in Juries, 
from paiment of Subſidies, from the juriſdiction of other Courts, from paiment of 
Toll, and the like. . 

Andlamongſt all theſe ſome are more Royal, as the Franchiſes of the Principality 
of Wales, and Counties Palatine; alſo of Felons, of Fugitives, and of out- 
lawed perſons; power to pardon Treaſon or Felonies, or to make Juſtices pardon 
Felony or Treaſon, and the like. And theſe it ſeems are ſo appropriate to the places 
and-perſons, as that they are not grantable over to any other place or perſon. But 
others are leſs Royal, as Markets, Fairs, and ſuch like; and theſe it ſeems are grant · 
able over, unleſs they be real and annexed inſeparably unto ſome place, Sr. 37 H.8. 
ch.25. 2.7 | | 0 71 

Amongſt theſe alſo ſome are real, 5. inſeparably annexed to ſome place, a8 divers 
Cuftoms of divers places, Burroughs and Corporations, the Juriſdiction and Privi- 
_ of the Principality of Wales and Counties Palatine, Warrens, and tbe like; 
and theſe be not grantable to any other place by them that do enjoy them: 2. Some 
are perſonal ; and theſe are ſometimes inſeparable from the perſon, and not grant- 
able to another by him; as exemption of juries, exemption of Toll, and the like. 
But the moſt of theſe,” as Wiifs, Strays, Courts, and the like, are grantable from 
one to another, as other things are: For which ſee Granti. Some of theſe may 
be claimed by Preſcription, and ſome not: For which ſee Preſcription. 8056 


= _ © —— — * 
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hich by-Lay are foricized; for, Waifs, Stray, +. Trealure-trove, Wreck. 
an ee lb meetings for Trading and Tr affick.” kot which lee 


x 
nud 1 9 b 


g, 


nam OWN preſcriprice. 
or Fol of a reha, 
may lic 


5 a before bis NN 


4 
5 , 


ente any; Writ, without wrong to the Lord 7 d Arn 
= — 4 end 42 Warrants to ib Bait o of Writs hat. 
thoſe Franchiſes to do it. See Stat of Lincoly, 9. EA 2... But if the Bailiffs of thoſe 
Eranchiſes do not their office, then e roar porn by a Nox mitt as. 13 Ed. 1. Non omittas. 
39. Lit. ch. Burgage. 40 Af. N. N Cl eee 
Burroughs are antient Villages inc , from whence do come Burgeſſes of Places of Pi- 


Parliament ; And theſe have diyens, Franchiſes, Ergedoms and; Exemptions. that 77 . 
ade places have not; as to 21% 5 aud to do 17 * other things, Amongſt Burroughs, 
wh London, Cheſter, Canterbynyy and divers others. have divers and 
2 * Ji e 


The Principality in 4 T certain S 1 which did belong unto the © 5; 2 
Kings eldeſt ſon, char have Main Franchiſes; of which, read... Sear. 38 M 8. 6h. 2 Pringipatin-«f 
27 H,826. Cromp. far. f,137,138: Plow. 123. 20 . 0. 27 Elis. 9. '5 Che. Wales, wing. 
4 35 H. 8. 36. nn 

The Counties. Palatine are fot nt. 


| | (4) -Lancaſter, Cheſter, Dur- Counties Pals 
bam, and Ely, which have ſpecial t and juriſdiction ; Hot they have juriſ- ns © 
diction of all cauſes that do ariſe withig Mei on limita and Counties, and the Kings 
Wri doth not come there; and they ha ve che ſame authority in a manner that the 
\Palace of the Kings Royal Court hath, . For which ſee the Statute of 37 H. 8. c. 5. 
whereby their power is ſomwhar abridged, 27 H. 8. 24. 33 H. B. 9. 
| The Tagen Fore are five Haven-Towns, Romney, Hitht, Dover, Haſting, Sande Cin ue. Ports, 
wich; which becauſe they lia ( being Eaftward towards France) upon che Narrow. ***'- 
Seas, and are dangerous for an Invaſion, therefore they have had antientty, and ſo 
ſtill have allowed to them divers Franchiſes and Priviledges which are upon Record 
| and well known: As to be quit of Subſidies, to be freed and exempred from the 
| Juriſdition of any other Courts, and to have their cauſes heard and determined a- 
mong themſelves ; PIP a ſpecial Governor, who is called Lord Warden 4e Cinque- 
Ports, and divers 0 things, St. 2 H.. 6. _ Mag. char. ci g. 
— kkk. Tribute 
* 


- 
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Tribute cr cu. Tiihute, Impoſt, Toll — ſeem to be one thing ; * 
Lm, ler, vate men to pn uſe. 2 — SE che profir which tt the Kh Ki 
whar. of Wares tranſported ax received by rhe * 


1* or Tan, 
what. 


Turn- Toll, 


mo tf he Pie mbft* 41 And if the ci 


hit ne n be do lir, chen ſt mit be paid tet 
and FX 105 45 85 Cartel, unleſs the 
. a5 one may be, ( Of which ſee after E 
75 1 ee ping 150 bare by the Kings grant; or a 
or PrefedſÞriont © STM Cher. n dae 


Tell travers, Toll-travers is, where =_ doth claim to have ſomething for all the Beafly wait 


bat = fte driven gte Ban 
To: through, * Toll-throg 0 bee le own doth preſeribe to have ſomwhat for every Beak 
— that doth the Tdwn* Which it ſeems hath been given moſt com 

for the! t Aida ef ſome Bag, cor tome High-way, Star. 2 & 3 Phi 


ther. *:d4 53 5 TCA 


Sulake. Picks * 5 tm paid for itchitip of aun in Markets or Fairs; and pie 
— — 8 dee Ml wh This is a kind of Tol. See 1 
EMC Os 


ee Ki — granted to any man to be k ken 
dafl ein rain bim, he may have an — 
8 to the Sheriff, 5 5 
"hi y "one" ny. have by the Kings grant, 


2 11 t 7501. . — A 


Chap? 
— f Exemption of Toll is; 
ro deat i e e 


uietum de 
— what, iet um dr Tolanio. 
ſcription. 784-1 
Ni, Wen. Tonage is a Cuſtom of Im for Aachen brought or carried in Tom and 
| Jocks like — from ort6 c er Nations, aftef a certain Rate i in every Ton, Sta. 
14 FF ch 3. 
Some alſo ſay, it is take Selen for” a Duty due to the Mariners for abet 
3 ——. arrived in any Alles aſter the Rare of every Ton, St. 1 Pac. 33.3 Cn. 
6 arch 11. 1650; This is always ſer by Parliament. 
P:undage what. is a Subſidy gt Ar ow to the King of all manner of Merchandiſe of 
eee every Merchant-Denizen and Alien oor ont of this Realm, or brought into the 
fame by way of Merchandiſe,to the vala&6f Twelve perce is every pound, 12 Fd. 
ch. 13. Or (as others have it) a are of due from Mariners for unlading their Ship 
arrived in hy Hayen after the Rat. Fyery Ton, Stat. 1 Pac. 3 3. Ali Aach ki. 
1650. 
2. What Frau- Any man may make "Y to, chin, and have Treaſure- trove, Waifs, Strays, 
chiſes may be Wreck, Conuſans de Pleas, Courts of Leets, Hundreds, &c. Infangtheef, _ 
— theef, to have a Park, Warren, Ro = Fiſhes, Fairs, Markets, Frankfoldage, the 
1nd what nar; keeping of a Gaol, and the like, by uſage and preſcription ; and theſe may be gained 
and kept without matter of Record. Büt {6 he cannot for ſuch Franchiſes zs cannot 
be ſeiſed before the canſt be of Record; as the Goods and Chatrels of Traitors 
and Felons, Outlawed perſons, Fugitives, ' of thoſe that be put in Exigents, Deo- 
dands, to make a Corporation, Conſervators of the Peace, or a Coroner ; and theſe 
cat not be. claimed by Uſage i in the C ountry without matter of Record, as without 
Charter, or the like; unleſs be by a meat) as incident to a County-Palatine, which 


one may have and claim b by Preſcription; Co. upon Lit. f. 114. 
forfeited by a Non- uſer, ſome by Refuſer, and moſt by 


Set 
3, When, and Some Franchiſes may 


whar kranchi- Abuſer. Of which fee ſorawhat in Forfeiture de Offices: As it a Clerk of the Market 
ſes ſhal be for- do not uſe his Office, he doth ſotfeit it; C . 9. 

f- —— ho. If one have a Fair or 4 Varket one day, -and he keep it another; as if his Grant 
_ "ug * Preſcription be for Wedneſday, and he keep it Thurſday, by this he doth forfeit 


Refuſer., it, (6.9. 5c. Soif a Fait or Market de granted a man for one day in the wal, 
ar 
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and he keep it two days, 22 Af]. 34- But in this laſt caſe he forfeits only that which 
3 keep a Fair or Market two days, and being queſtioned by the King, he 
climeth both days by the Kings grant, and afterwards it is found he hath but one 
z by this he doth forfeit both days, St. 2 Ed3.c.15. 2 H.7.11. 
If one have Aſſiſe of Bread and Beer, and Pillory-Tumbrel, and he do not uſe it, 
he forfeits his Franchiſe. . : 
A Lord of a Franchiſe may loſe it for default in purſuit or arreſting of Felons, 
37. 3 EA. 1. c. 9. See Crowp. Fur. in all. Where Franchiſes are incident of common 
ht. there the Forfeiture of the one is the Forfeiture of the other; as the abuſe of 
the Court of Pipowders, is the Forfeiture of the Fair. So where they are ſubordinate 
one to the other, But where they are contradiſtin Species, or by ſeveral Titles or 
Patents, it is otherwiſe. Hil. 17 Pac. B. R. Court. 
In ſome caſes for the Abuſer of a Franchiſe a man ſhall be fined, but ſhall not 
forfeit his Franchiſe. So for uſurping a Franchiſe a man ſhall be fined, or for uſurp- 
ing more then one ought to have: But if one take leſs Franchiſes then he hath ti 
to, this is no Forfeiture, Bro Franch. 37. 
If one have a Fair or Market-day by Grant or 9 granted to him wedueſ- 
, and he keep it on that day, and another alſo, his Market or Fair on Wedneſday 
is not forfeit, 22 4.3.4. 
If one claim one day by Patent, and another by Preſcription, and the laft be found 
againſt bim, this is no Forfeiture of that he hath by Grant, So that not uſing of a 
Fair or Market, it ſeems, is no Forfeiture, (9.50. 2 H.7.1.c.30. 
A Market or Fair is not forfeit by taking of Toll where none is due, or taking 
more then is due, Hil. 17 Pac. J. R. by the : Or by keeping it longer then 
the time, Stat. 1 Ed. 3. 15. 
An Abbot had a Franchiſe of Gaol.delivery, and he kept the Priſoners too long, 
and would — be at charge to make deliverance, it was adjudged a cauſe of For- 
feiture, 8 H. 4. 18. 
Aman had a Priſon, and he kept Priſoners for Felony after they were acquitted 
2 their Fees; it was adjudged a Forfeiture: of the Franchiſe for ever, 
20 Ed. 4.6. 
If a Franchiſe of taking Toll be abuſed, as if exceſſive Toll be taken, it is a For- 
ſeiture, Weſtm. 1: 30. So if they take for Murage more then they ought to take by 
their Grant, (Idam. } If the Town be the Kings, he may ſeiſe the Fraochiſe: So if 
it be another Lords, and be done by his conſent. If it be a Bailiff or other Officer, 
he — teſtote as much more as was taken, and ſuffer forty days Impriſonment, 
( Adem 
No Subject ſhall have power to pardon Felonies or the Acceſſaries, or any Out- % hat Fran- 
lawry for ſuch offences; nor to make any Juſtices of Eyre, Aſſſe, Peace, Gaol- 5:4 may have 
— — — — — * have, ſuch as the goods of Felons, of or not, and 
agitives, of ontlawed perfogs, Waifs, Eſtrays, Deodands, Treaſure-trove, Wreck, how. 
Markets, Fairs, Leets, and tbe like. But ſome of theſe may be bad by Preſeri- 
ption, ſome muſt be had by Patent from the Lord protector. See Brownlow, 
2 par. 219. 2 
Ad quod damnum, is a Writ which ought to be ſued before the King grant certain 4 quid da- 
Liberties, as a Market, Fair, or the like, that may be prejudicial to others; and by this mmm, whar, 
n may de enquired of. Terms of the Law. | : 1 = — 
It is a Writ lying, where a Sheriff doth return upon a Writ to him directed againſt IG 
a perſon dwelling in a Franchiſe ; That he hath ſent unto the Bailiff of the Franchiſe 
that hath the Return of Writs, and he hath made him no anſwer, or hath not ſerved 
the Writ : Then the party may have this Wric to command the Sheriff to enter 
upon the Liberty, and to execute the Weir himſelf, which otherwiſe he could not do 
without ſubjecting himſelf to an Action of the Caſe. And withall the Bailiff of the 
Franchiſe is to be warned; and if he come not at the Return of the Writ, then all 
the Writs that go forth afterwards in that Suit, ſhall be with a Non omitt as. 13 Ed. l. 
39. It. Lincoln, 9 Ed. 2. 2 fd. 3. 5. : 
Kkkk 2 ſt 


— — 
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Seit. 4. It is a Writ for the King, lying where one hath no title to a Franchiſe, as ha 


Nyo Warrante, 
what, 


When Fran- 

chiſes ſhall be 
ſaid to be ex- 
tinct, andhow. 


rever any, or baving forfeited what he bad, to recover it into his hands. For bye 
Wrir the party that doth take the Franchiſe, is required to ſhew by what title he 
doth hold it; and if he do not appear, then the King may ſeiſe the Franchiſe 

diſtriftionis, by the Sheriff; and then the party hath a time by a Re levin to avoid 
that Seiſure; and if he doth it not within the time, then he doth loſe the iſe 
for ever, Ard if it be found that he do uſe the Franchiſe without the Title, then the 
Judgment is, he ſhall be ouſted of it. If it be found he hath abuſed it, then the Judg- 
ment ſhall be, that he hath forfeired i, And this is to be brought before the] 

of Eyre or of Aſſiſe; and therefore the allowance of a Franchiſe before them bind. 
eth the King: Ocherwiſe upon a Suit in the Common-Pleas, See Cromp {ur. 144 
145. Bro.Q.Warranto, 5.7. 

If the King grant any Pape. Liberty or Franchiſe, which be in his own 
as parcel ofthe Flowers of his Crown; as the Goods and Chattels of Felons, Fogi. 
tives, or outlawed perſons, Waifs, Eftrays, Deodands, Wrecks, and the like: If theſe 
come again to the King, they are extinR, and the King hath them in right of his 
Crown; and if they were appendant before, the appendancie is now gone. Caure 
of Fairs, Markets, Hundreds, Leets, Parks, Warrens, and the like, be they appendare 
to Manors or otherwiſe in groſs, they are not extinct by unity in the Kings hand, 
Co. 9.25, 26. Dyer 44. Plow.219: 15 Ed. 4. 7. i ; 

For the duty, office, and charge of Bailiffs of Franchiſes in making Retorns, &c. 
and how they are to be puniſhed for their miſdemeanor herein, See Stat. 5 H.. 4 2. 
43 Ed. 3. ch. 11. 2H.5:3. 13 Ed. 1:39. 12 Ed. 1. 3. 1 Ed 3.5, 27 H.;. 
24, 25: - 

*For the Power of the Sheriff and others within Franchiſes and priviledged places, 
See Stat iz H.z. c. a4. 5 

What things Lords of Franchiſes may do, and have within their Franchiſes, See 
Stat. 1 Pac. 22. 27 H. 6. 5. 1 | 

See more of theſe things in Preſcription, Extinguiſiment, Grant, Tel, Forfeiture, 
Privileapes. © 

— and Franchiſes in general, theſe things are further to be known out 
of the old Statutes of Mag.charte,1.9.37. St. de quo Warranto,18 Ed. I: and 30 Ed i. 
De tallagio non concedends. Time of Ed. 1. c. 4. 1 Ed. 3. 2. 9, 14 EA 3. 1.1. 25 EA;. 
3.1. 6 X. 2. 1. 1. 2 H. 4. 1. 27 H. 8.24. 32 H. 8. 20. : | 

1; That the people of the Nation are to have and enjoy their antient Liberties 


withdut impeachment. 


2. The Citie of London, and other antient Cities and places are to have and er- 
joy their antient Liberties qe ens | 
3. The Clergie, and all others of every rank and order, are to enjoy their Li- 
bextien, Gn the King was not to impeach them in any ſortby Quo Farrexto, or 
otherwiſe. | 
4. Men that claimed Franchiſes; were to have ſhewed them, and had allowance 
of them before the Joſtices of Aſſiſe, or they were to be ſeiſed. 
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CHAP. XCII. 
Of Games and Playes. 


as to Playes and Games, theſe things are to be known. Playes and 

1. None may keep or maintain a houſe or place of unlawful Ce. 

Games, under pain of Forty ſhillings; and none may haunt or 

uſe ſuch places, in pain of Six ſhillings eighe pence. 

| | 2. Juſtices of Peace without, and Head-Officers within Cor- 
porations, may ſearch for them that keep, or ſuch as haunt ſuch 

houſes ſaſpe& ; and finding any, put them in Priſon until they put in good Security 

never to keep or uſe ſuch Games again. 

3. No Artificer or his Journyman, Husbandman, Apprentice, Labourer, Servant 

at Husbandry, Mariner, Fiſherman, Waterman, or Servingman ſhall play at Tables, 

Tennis, Dice,Cards,Bowls,Cloſh, (i.) caſting of a Bowl at nine Pins of wood, or nine cp, w1.;e 

Shank-bones of an Oxe or a Horſe, Coiting, Logating, or any other unlawful Game 

our of Chriſtmaſs, or then out of their Maſters houſe or preſence. in pain of Twenty 

ſhillings. And none may play at Boiwls in open place out of his Garden or Orchard, 

in pain of Six ſhillings eight pence. * a 
4. The Servant by his Maſters leave and with him, or other Gentleman reſorting 

to his Maſters houſe, may play at Cards, Dice or Tables. 

5. The Maſter that hath an Hundred pounds, may licenſe his Servant to play at 
Bowls or Tennis. +4 
6. All Licences of the King to keep ſuch houſes and places are void, St. 33 H. 8. Archen. 

c. 9. 2 & 3 f. & M.cg. f 
7. Parents and Maſters muſt provide for their Sons and Servants, betwixt ſeven 

and ſeventeen years old, a Bow and two Shafts, and cauſe them to exerciſe ſhooting 

in pain of Six ſhillings eight pence. 

8. Sons and Men-ſervants betwixe ſeventeen and ſixty years old, ſhall be fur- 

niſhed with a Bow and two Arrows, and uſe co ſhoot therewith, under pain of Six z,,, 

ſhillings eight pence. | | | | | 
9. The Inhabitants of every Town ſhall continue their Buts in good repair, in pain 

of Twenty ſhillings for every three moneths default. 'S 1 
See other things of Bows, Bow-ſtaves, Arrow- heads, and Fletchers, St. 33 H. 8. 

c. 9 8 Eliz 10. 13 Elix 14. 1 K. 3. 1. 12 Ed. 4. 2. See Arrow heads. ; May pales. 
ro. No May-Poles may be ſer up or continued, 0rd. 6 April 1644. | Cockematches. 
11. No Cock-matches, nor meetings for Cock-fighting may be; but it may ba 

puniſhed for an unlawful Aſſembly, Ord. March 17, 1653. See more in Cunt, 

Hawking, Hunting, and my Fuſtice of Peace Book, 2 par. in the Charge, 

12. Bear-baitings, Bull-baitings, Enterludes, Common-Playes, are declared to be 
unlawful Games by the Statute of i Car. i. and therefote to be puniſhed by 33 H.$.9. Stage- Playes. 
Cock-matches are forbidden by 0rd. 3 1 March, 1654. 

13: All Stage- Players are to be whipped as Rogues, and enter into Recogniſances 

with Sureties not to do ſo again: And he that is preſent at ſuch a Play, forfeits five 

ſhillings. 0rd. Feb.11. 1647. St. 3 Pac. 21. 

| 14. How all ſports are forbidden on the Lords day, See Loyd; day. And for 

_ and Games, Stat, 2 & 3 Ed. 6. ch. 14. St. 12 K. 2. ch. 6. 1 & 3 Ph. & 
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CH Af. XCIII. 
Of Gard or Ward, Gift and Grant. 


His word Gard in French ſignifieth a Cuſtody. And ſometimes is ; 
applied to them that attend upon the ſafety of the Lord — 
Sometimes it is applied to them that have the Education of Children 
under age, or of an Ideot. And ſometimes alſo it is taken for a Writ 
of Ward, of whith there ate three ſorts ; A Writ of R; bs of Ward, 
Ejeltment of Ward, and Raviſoment of Ward. In the ; 

cation alſo it is moft commonly applied to the Wardſhip of ſuch an Infant, whoſe 

Anceſtor held his Land by the Tenure of Capite or Knights ſervice ; and by reaſon 

of that Tenure, his Child, be it male or female, muſt be in the 2 — 

during its minority. ; ' 

Codein, what. And bence it is, that he that hath the protection and education of ſuch an Infune, 

is called a Gardein. For a Gardein is one that hath the wardſhipor keeping of uy 

The kinds. perſon, or that which is his, or both. And of Gardeins there have been vers kinds 

Gordein in chi. as Gardein in Chivalry, which was one that had the wardſhip and cuſtody of a 

valry, what. Heir,an Infant, whoſe Anceſtor died ſeiſed of Land held of the King is capite, or gf 

a common perſon by Kaights ſervice. Both which kind of Wardſhips are taken 
away by an Order of the Lords and Commons in Parliament, 24 Febr. 1645, in 
— words. 

It ij this day Ordered by the Lords and ( ummons aſſembled in Parliament, That the 
(onrt of Wards and Liveries, and all Wardſmps, Liveries, Primer=Sciſins, and Ou ere 
lemains, and all other charges incident or arifing for or by reaſon of Wardftips, Liver, 
Primer-Seiſin, or Onfterlemain, be from this day taken : And that all Texmres 
by Homage, and all Fines, Licences, Seiſures, and Pardons for Alienation, and all uher | 
charges incident therennto be taken away: And that all T emwres by Knight: ſervice 
either of the King or at bers, or by Knights ſervice or Secage in Capite of the Kiag, be 
turned into free and common Socage. 

And therefore we ſhall not need to ſay any thing to them. There are other 
Gardeins that do yet continue; asGardeins in Socage, Gardeins in Nurture, Gurdeim 
in Nature, Some make more, and diftinguifh Gardeins into Gardeins by Common. 
Law; fo were Gardeins in Chivalry: By Nature, as the Father to his eldeſt Son: 


Seck. 1. 
Gard or Ward. 


By Socage and becauſe of Nurture, as Father or Mother, without jon; Ot 
appointed by Will or 2 as Orphans in Cities, So that ſome im are 
made by the Law, and ſome by the Will of the Anceſtor. See for theſe Diviſiow, 


Co, upon Lit. 76. 88. D. & S. 149. Co. 5. 126. 6-71. 
— of le chat had a Wardſhip by a Tenure in capite committed to him by the King, wi 
— of 4 Called the Grantee of a Ward: And if it had been committed by the King, be ws 
Ward, what. called a Committee of the Ward. 
Set. 2. The . Wardſhip by Tenures 5» capite and by Knights ſervice being gone, we ſhall 
not ſtay upon them to ſhew the office and duty of the Gardeins ; nor where tuch 
Heirs of Anceſtors that do hold Lands by theſe Tenures ſhall be in Ward, or not; 
nor where there ſhall be a Wardſhip for a third part, upon the States of 3 2. and 
34 H. 8. Nor where the Heir ſhall be out of Ward, or not; or of Marriage, Far- 
feicure, or value of Marriage: But we ſhall paſs ic over, and ſay no more but tha, 
: That theſe Tenures had many Incidents annexed to them; as Wardſhip of Body, 
— : Marriage, Aid, Homage, Eſcuage, Primer-Seifin, and drew to them the body, land, 
— and diſpoſal and profit of the marriage of the Infant, which was ſo much as the Lord 
Valore mari- tendred in marriage: And this the Heir at his full age was to pay the Lord, or the 
ragii, what. Lord was to keep the Land for it; or he might have had a Writ called 4 valore m« 
ritagii. And if the Heir had married himſelf during his Minority, being of years of 
Forfeiture of conſent, without the conſent of his Guardian, he had forfeited to his Gardein the 
Marriage, double value of his Marriage. See for all this, Co 6.70, Merten, ch.7. Dyer 255 
what, 2 H. 7. 9 Co. 5. 127. Weſtm 1.22, Co upon Lit. 76.8 1, 82,83. Co. 2.93. 10. 83.1124 
8.371. and many other Books. _ 
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„& Gardein in Socage, is he that hath the Wardſhip or Cuſtody of an Heir an Gen * 55 
infant, whoſe Anceſtor died ſeiſed of Land held of the King, ot any common perſon ge, what. 
by Socage · tenure, or in that nature, as by Petir-Serjeanty, Copy of Court-AKoll, 
or the like. And as to this, theſe things are to be known. © | 

J. This Watdſhip is by reaſon of Tenure alſo, and ſhall go to the next of kin ue nstu-e of 
unto whom the heritage by his death may not deſcend : As if Land deſcend on the this warſhip, 
warr of the Fithet, then the next of kin on the part of the Mother ſhall have the and the po cet 
7arifhip, and ſo on The other Nde; and not fuch a Kinſman as may have or hope and duty of 


benefit. by His death” + a n — 

epd och differ from the Wardſhip of Heirs of Capite and Knights- 

ſervice land. For, 1. The Gardein in Ghivalry and by Knights-ſervice had all to 

Won oe" and was to hold fill the Heir, if he were a Son, were one and twenty 

var old. Ber the Gardein i to hold and take all the profits of che Land till the 

Heir be fourteen ye its old only, and then he muſt account for and pay all the profits 

tb/the Ht» Af after ſourtteri years of ige, the Ward ot his Executors or Admi- 
.niftratort may cull'the Guirdian to an Account, by a _ Action of Account A4tcompr. 

wen in the Caſe ; for which ſee Accdwhy. 2. If the Gardein in Chivalty or by 

Kniohts ſervice-had died duririg- he minoxity of the Heir, the Executors or Admi- 
mito bf we Garden Wuff have Hadi as 4 (hatte, But in this caſe, not the Chatre!, 

Executor or Adminiſtrator,but the next of kin to the Heir: And if it were a Woman | 
Cosert thatha#?- not her Husband, 15 tithe former ciſe, but the next of kin to 

uo the“ heritage may hot deſcend, ſhall Have it. 3. A Gardein ih Chivalry or 

Knights · ſervice might have ſold or granted away his Wardſhip ; but this Gardein 

in Socape cannot grant away this to another; And if the Wife be this 
Gardein, agd- he and her Hasband let tHe Ladd, and the Husband die; the Wife 

day entes a void the Beiſe. 4. If the. Gardein in captte or Knights-ſervice had 
' narried the Heir within age, che Ga/deih Ahould "have had che benefit of it. But if 
:Gardeinin'Sotipe' marry bis Ward with fourteen yeafs Of age, he muſt account 

to che Heir For the Marr ge alſo, and pay much as ay wan aua fide had offered, 


& would ſ de given in Martiage. | 

„ze "But in Ane rtiey bot agree; that che Gardeins duty and office is to give tlie 

Heir eco tevn and do pteſpive his Tnhetiratice and the Writings of his Land, and 

ot to make'ary waſte or deſtruction upon the Land, © ** 4 . 

+! I un Rüeeſlor be ſeiſed of Rent · charge, Rent · ſervice, or Common, or ſuch 
things which lie not in Tenure, and die, his Heir within fburteen years od; in this 
| caſe the Heir may chooſe his Guardian: But if he be ſo tender of years a$ not able 
| :x6hoole Cit Were fie the next of kin to whom the Heritage may nbt deſcend did 
| pee himruffid it, unlefs the Father by will otberwiſe appolnt it. But if there be a 

"Gardein i) Sage for ther Land, it were ſit he werk Gardein for all. But who- 

zfoever: (ivalf rereive theſe Rents, muſt be accountable to the Heir in an Action of 


i Account for them. See for all theſe things, 28 Ed. 1. Stat. 1. Mavlb.c:17. Co. upon 

Ln Lit. c. 4. Plow 190. (0. upon Tit. 87. dy. And the danger of ſuch a 
n of his Truſt in the marrying of his Ward, See [xfaxt and 
F Guardian in Nurture, is he that is made fo by Will; which is where a man hold. sed z. 
d eth goods er lands not held in capite, Krights-lervice, or in © ocage, and giveth them 7«'7 , Gd. 
P to his Child; and doth By. ds Wilt appoine a Guardian to the body of His Child till % in Narture 
5 ſuch a time: And this being confirmed by the Ordinary, was wont to be admitted _ 


. by our Tü And if the Father did not appoint one till bis age of fourteen years, 
h then the Ordinary did appoipt one. 

. But tw che Law wit deo the fame without the Ordinaty, that then ic did wich 

the Ordary. At foufreen years old and after, the Infant may chooſe his own 

f Guardian? Alſo the F.ther by his Will may appoint what Guardian he pleaſe 

y for his good or lands held in Socage ; but for Copthold-lands, the Cuſtom of the 

place muſt be obſerved: * See for theſe things, Co. of Copibold, /eft. 22. Niy 


122,123, W 
8 The 


Gar lein in M- The Gardein in natbce is the Father, ——— his 
ture, what. Heir appa o long as. be hveth ; "for during the Fathers life, i oo 
Son was nod to & in ardto any other body i ſei cles See le ag; jou 

i F. N. B. 90. 143. 3 2 Gy Mos, be . 
1d h 

— re This is where one hath ITEM eee 
roit de Gard, 

. 2 Ek 

Droit de cuſto- 

dia terre ( 


hereds ; or, 
de communi 


cuſtodia. et a or a War lying for a 1 in 
Seer of @ Ee — — 


e 7 

lone ik Land 

+ del ze Gardein yer ih erer 
ae = ded ni 

A on : 8 W 

Gard, hat. enter upon him and pt 45 . e cha or by . foe, 


Zitate proban- ok to enquire again of the full eh en Hel, 
de, Wat. rr . 


Diſperagement, * 2 
what. | 


Set. 4. 1 ' Tens por ded, + at wy 
Livery, what. 7 eh ard, and is now. become of 
LN Ley ered vn my 4 Wor tar 
See e And Primer-Seifin was the right the 


eee 
24 e La ſer 


Primer. Seiſin, 
What. 

Ouſter le — 
or Amoveas 
mauum, what. 


again. . 
and by Inuelt of 
=. be Ward | 


avoided 


So alſo Licence 7 1 Aid, 

. things — enure is gone. \ 1 KN 
Meſne-profits Meſne-Rates, Profits or Iſſues of Lands, was nothing elfe tot tbe ö 
23 which the King was to have for a time, until he were ſatisfied ſome duties: - As 

*. the Heir of bis Tenant in capite being of fall age did die before tender of his Li 8 
the time of his death. And fo in ſome caſes he was to be anſwered from che time 
the Title found ; as upon an 7 Mortmain, from the time of the Al- 
enation as it is found by Office; and upon Letters- Patents annylled for inſuffciencie, 
from the time of 12785 as it is found by Office. Ser for this, 41 Ed. 3. 11. 


1 33 Edi. & Ceataribwe. 28 Ed.3, c. 4. Dyer 308. 


Diem 


\ 
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Diem clauſit extremum is a Writ that did lie where the Kings Tenant, that held of Sec. 5. 
the Croma in Capite, or by Knights Service, or in Soccage died, then this Writ was Diem 2 er- 
directed to the Eſcheator to enquire of what Eſtate he died ſeiſed, who was his ner Whats 
Heic, and his Age, and the certainty of the Land, the value, and of whom it was 
held,and who took the profits. And this Writ was to be ſued out within a year after 
the death of the party, and could not be had after that time, but then there muſt be 
had the Writ called a Aandemus, which is of the ſame nature. And in caſe where ndam, 
the Anceſtor bad died the Kings Ward, there muſt have been ſued out the Writ what. 
called a Deveneraxt,whuch is of the ſame nature, and differeth in circumſtance onely. Devencrunt, 

Bat all theſe Writs are now uſeleſs, the Tenure in Capite being taken away. what. 

1 plara was a Writ uſed onely where an Office was fonnd. by a former Writ, Que plare, 
and ſome of the Land was left ont of the Office, then this was given to ſupply it. What. 
$0 alſo was the Adeline Inquirendam to ſupply a Deſect in a former Office, Found Melins Inqui- 
by virtue of another Writ. And the Datum eſt nobis intelligi, was n Writ that did lie rendum, hat. 
where upon a former Office the Land was found to be held of another Lord, and Damm et nobis 
not of the King And there were Records to ſhew they were beld of the King, that inteligi, what. 
ic might be again enquired of, But all theſe Writs are laid aſide at this day. 


4 | of 4 Gift. 


| word imporcing no more, then the transferring of che property of a thing G;f;, what, 
n from one to another, is of larger extent then a Feoffment, which is always ap- 
. pe to an immovable thing; for this is often applied to movable things alſo, as 
tees, Cattle, Houſhold-fiuff, c. The property whereof is, and may be altered as 
well by Gift, as by Sale or Grant. And in this ſenſe, a Gift is ſometimes by the Act 
$5 he iigy,00 when entmen deth glep.o ings another. And this is, or may be 
either by word or by writing: And ſometimes it is by Act of Law, as when a Wo: 
| man is married to a Husband, or one is made Executor to another; in theſe caſes by 
the marciage onely, and taking of the Executorſhip, the Law gives all the Goods of 
þ the Woman to the Hueband, and of the Teſtator to his Brecutor. So where one 
6 doth take my Goods as a Treſpaſſer, and I recover da — — them upon a Sute in 
N 
| 
) 


” 


Law ; in this caſe the Law doth give him the property of che Goods, becauſe he hath 

paid for them. But this word Giſt is ſometimes taken more ſtrictly, and applied to 

a conveyance. or paſſing of an Eſtate of Lands or Tenements to another in Tail, 

wherein this word Dedi is moſt commonly uſed, And then he which doth ſo give | 
the Land, is called the Donor, and he to whom it is given, the Donee. And this for Dener, Donee; 
the moſt patt is by Deed, though it may he otherwiſe, And for theſe Deeds of Gift 

of immovable or movable things, ſee Deed and Gram in toto; wherein all the Learn- 

ing touching this matter is involved. And ſo we paſs to a Grant. 


| Of 4 Grant. 


IT" His word taken , is where any thing is granted or paſſed from one to 

. TL another; And u. it doth comprehend Feoffments, ins, and Sales, — 
Gifts; Leaſes, Charges, and the like; for he that doth give, or ſell, doth grant alſo. 
And thusitis ſometimes in writing, or by Deed, and ſometimes it is by word wirh- 
out writing. Bat the word being taken more ſtrictly and properly, it is the Grant, 
— — or Gift by writiog of ſuch an Incorporeal thing as heth in Grant, and 
not in Livery, and cannot be given or granted by word oniely without Deed : Or 
7 it is che Grant of ſuch perſons as cannot paſs any thing from them but by Deed, as 
the King, Bodies Corporate, c And this albeit it may be made by other words, 
yet it is moſt commonly made by this word [ Grant] us being moſt proper to this 

purpoſe. (v. ſa per Littl.172. 9. Finches Ley 29. 

Know therefore that amongſt Heredita ments, ſome are ſuch as are ſaid to lie in 
Livery, i. ſuch as whereof Livery of Seiſin may be made, as Manors, Houſes, 
Lands, cc. And ſome are ſuch as do not lie in Livery, 5. whereof no Livery of 

deilin can, nor need to be made, but they * ivery of the Deed, without 

any 
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Grantor Gran» 


tee. 
The Kinds. 


3. Things ne. 
ceſſarily re- 
quifirero evety 
good grant. 


4. What ſhall 


be ſaid a good 
and ſufficienr 
granrs gifr, or 
lale. Or not. 
1. For the 
manaer of ir. 
And what may 
be granted 
without Deed 
Or nor. 
And bow. 
Rents, Ser vices 
ar | 


Gardor Ward, Cc. Qu. gi. 


any more, and of this ſort are Rents, Reverſions, Services, Advowſons in prog, 
and the like; which things cannot paſs from man to man without Deed or matter of 
record, which is of a higher nature then a deed. 
And he that makes this grant is called the Grantor, and he to whom it is made i 
called the Grantee, (v. = Lit. 49. | 
It is taken here inthe largeſt ſenſe, as that which doth comprehend both. And 
ſo ſome grants are of the land or ſoile it ſelf, and ſome are of ſome profit to be 
taken out of or from the ſoile, as Rent, Common, &c. And ſome are of 
and Chattels, and ſome are of other things, as Authorities, elections, &c. 
they are made ſomtimes by matter of Record, and ſometimes by Deed or writing 
in the country, and ſometimes by word without either. Some grants alſo 
to charge the grantor with ſomething he was not charged with before, and ſome to 
paſs ſomething out of him to the Grantee, and ſome tead to diſcharge the Grantee, 
of ſometbing wherewith he was charged or chargeable before, and whereof he is 
now — _—_ ; 5 u 1. Med 
Regularly theſe things are requiſite in every good grant or gift. 1. That there be 
a Grentge, Donor, — and that he be a perſon able to grant, and not diſabled 
by any legall or naturall impediment. 2. That there be a Grantee, Donee, &“. and 
that he be a perſon capable of the thing granted, and not diſabled to receive it. 
3. That there be a thing granted, and that the thing be ſuch a tbing as is grancable, 
4. That it be granted in that order and manner that Law requireth ; as where the 
thing is not grantable without Deed, that it be done by Deed. And if it be by Deed, 
that the Deed have apt words to deſcribeand ſet forth the perſon of the or, 
and Grantee, and thing granted, &c. and that all neceſſary circumſtances,as ſealing, 
and delivery, and livery of ſeifio, and atturnement where it is needfull, beeoblerved, 
5 That there be an agreement to, and acceptance of the grant or thing granted by 
him to whom it is made, and for default in either ot theſe particulars a grünt may 
be void; In acquirende rerum dominio,ſcilicet quod donationes non valent, licet fnt in 
cepte, niſi ſint perfee.But if grants be very ancient, and the things granted have been 
enjoyed according to the grant ever ſince the making of it ; in this caſe the grant. 
may be good, notwithſtanding ſome legall defe& in ſome of theſe particulats. Co, 
11.73: Plow. 555. Perk; ſet; 1. Bro. Grant. 89. | 
Corporations, as Dean and Chapter, Major and Communalty, and. ſuch like, re- 
gularly can neither grant Lands, Goods, or chattels, but it muſt be by Deed. But 
the Grantees of ſuch perſons, and all other common perſons may grant or givejany 
thing which doth lie in livery, as Manors, Houſes, Lands, and ſuch like ching in 
Fee · ſimple, Fee · tail, for life, for years, or at will, by word without Deed. And if a 
Leaſe be made of any ſuch thing for life or years, with a remainder over in Fee- 
ſimple, Fee-tail, or for life; it is good, albeit the ſame be done by word without ary 
Deed in writing. Perk, ſect. 64. 4 H. 7.17. Plow: 150. 16 H. 7. 3. Lit ſelt. 60: 
Such things as are ſaid to lie in Grant & not in Livery, generally — 
or given, had or taken without Deed unleſs it be in ſome ſpeciall caſes. there- 
fore Rent and ſervices, and ſuch like things which are in groſs, and not incident to 
ſome other thing, may not be granted without a Deed. And therefore ifa Rent- 
Charge be granted unto me for years, I may not this Rent over without Deed. 
And if there be Lord and Tenant of errable Land by fealty, and the ſervice of yeeld- 
ing the tenth ſheaf of Corn before it be ſowed ; the Lord cannot grant this ſetv 


for years without Deed. Bat if a Rent; or any ſervice he parcell of, or incident to a 


Reverſion or 
Remainder. 


manor or any other thing which is Grantable without Deed ; in this caſe by the 
grant of the principall by word, this thing may paſs as belonging thereunto without 
any Deed. Alſo Rents or ſervices may be granted upon a partition by one copat- 
cenor to another withont Deed; Brownl. 1 part 40. Co. ſuper Lit. 49. Dyer. 139. 


Perk, ſect. 61. 60. 63. Brown. Grant 59. 
_ Areverſion cannot be granted in Fee-fimple, Fee-tail, for life, or years without 


Deed, unleſs it be in caſe where it is parcell of a Manor. But a reverſion 1 
granted upon a partitien by one coparcenor to another without any Deed. 
the ſame Law is of a remainder. And therefore if one make a Leaſe for life or * 


Gard or Ward, &c. 
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Cuur. 93. 
to One, 
Bro. Grant . 104. 


A Parſonage or Rectory, 
beſides rhe Church and Church-yard, 


Tithes, 
out d 


own Tithes ; this is not a good grant of the Tithes, neither may it be pleaded or uſed 


ſo; but perhaps by way of agreement a Pariſhioner may retain his Tithes. And if a 


Leſſee for years of Tithes will grant it over to another at will only, it cannot be done 
without deed, as was held by Baron Denham, 2 Car. at Jarum Aſſiſes. And yet it is 
held that a Parſon may grant his Tithes from year to year to him that is to pay them 
without any Deed, but this is by way of retainer. But this grant or agreement muſt 
be made to and with the party himſelf that is to pay the Tithe, and not wich another: 
neither can this intereſt bee aſſigned or a, ſtranger take advantage of ir, as hath been 

eed inthe caſe of Hawkes and Brafield, Paſch. 3. Pac. B. R. See Brownl. 1 part. 
98:2 perte11.15 H. 5.8. 16 H.7.3.19 H. . 13.21 H.6,43. All this was agreed 36 Ef. 
J. R. 21. Fac. B. Mich.8. Jac. Dr. Longworths caſe. 

By'way of Agreement Tithes may, paſs for years without deed , but not by 
way ofleaſe without a deed , but a leaſe for one year may be of Tithes without a 


deed; . , 
An Advowſonin groſſe cannot be granted without deed yea the grantee of the 
grantee of an Advowſon is to ſhew both the deeds. But an Advowſon is grantable 
upon a partition between coparcenors without deed. And an Advowſon incident to a 
manor, or peece of Land is grantable with the manor or land without any deed: The 
next avoidance to a Church is not grantable without deed. Plow. 150.9 Ed. 4. 
47. 21. Ed 3. 38. 11 H. 43, Pier. 29. 10. Co. 11. | 
Common of Paſture, of Eſtovers, turbary, Fiſhing, &c. cannot be granted in fee. 

ſimple, fee · tail, for life, or years, unleſſe it be in caſe of partition, or of appendancy 
as incident to ſome corporall thing without deed. And therefore if a man grant 
word of mouth to me Common for twenty beaſts in his manor; this is not good. 
Neither if it be granted to me by deed, may I grant this over to another without 
deed. gee? 39 7 

But if a man have Common of Pafture appendant or appurtenant to his Land in this 
caſe he may grant his Land with the Common appendant by word only without any 
deed. Franchiſes, as Fairs, — Courts, Warrens, and the like, or the profits 
thereof are not grantable without deed. But it ſeemsa Hundred is grantable without 
deed, for that is liberum tenement um. The profits of 2 Mill, County, Ferry, Corody 
or the like, are not grantable without deed. Perk, Sect. 61. 15 Hj. 2 


$in action, at a right or title of action that doth only depend in action, and Things in acti. 


the Remainder in fee-ſimple, fee-taile, or for life, to another without deed, 
howſoever this be a good remainder in the firſt creation without deed, yet this re- 
mainder cannot be granted over without deed. Perk, Sef?.61.Dier. 17 4. Plow. 433. 


albeit it conſiſt of nothing bar Tithes, and the like, 
and it hath uo houſe nor glebe belonging 
to it, yet may be granted without deed in fee · ſimple, for life, or years: and then 
the Tithes and offerings Will paſſe as incident. But the Tithes alone, or a portion of 
oblations, mortuaries, or obventions are not grantable by themſelves with- 
eed, And therefore à leaſe paroll of Tiches, albeit it be but for years, is not 
And if the Parſon agree with one of his Pariſhioners, that he ſhall have his 


Advowſon , 
Tithes &c+ 


Common of 
paſture &c. 


Franchiſes,and 
ſuch like 
s things. 


Th 
things of that nature, as rights and titles of entrie to any reall or perſonall thing-are on, &ſuch like 
not grintable at all, but by way of releaſe to the tenant of the land &c; by which things. 


means.it may be extinguiſhed: but this may not be neither without deed. And there- 
fore if a man take my goods as a treſpaſſor, or I deliver him my goods to keep,and 
after I will give theſe goods to him; Icannot do this without deed. Zrownl.1 part.40 
6 H. 9. Dier.91. 126.Def. C · St.16, ; 

An election, Condition, covenant, aſſent, Licence, or liberty. cannot be created 
and annexed to an eſtate of inheritance or freehold without deed;Dier.- 281. 

A priviledge to hold Land for life without impeachment of waſt, is not grantable 
without deed, Offices for the moſt part are not grantable without deed. And yet 
ſome inferiour offices, as Stewardſhips, Bailiwicks, and the like are, for ſuch officers 


Lord of a Manot may retain by word without deed, Ca g. 
| Lillz 


Moſt 


Offices, 


— — i.e 


- of graat. 


588 Gard or Ward, &c. 
3 Moſt Chatrels reall and perſonatl, may begiren and granted 
_— cherefore if a min by Pra wor . 8e 


or 
Wardſhip of body and Land, or the of Land 
Tenure by Knights ſervice, or by grant from the King, or grant or 
bis borfe, ſword plate 
pof the body 


ſtanding upon his ground, the Corn growing upon his Land, 
or ocher bouthold Rtffe; thivies good grave or gife. Bur the Wardſhi 
of an heir onely, cannot be granted without deed; 80 a next preſentatien tundot 

de granted without deed. Pork, Self. 57. 60. Bro. Dane j. Dier. 370. 5 H.. 33, 
36. Plow. 150, 6 a 


Wbatby be © If one grant his reverſion of land to one, and by the ſame deed granteth a tem 


ſame deed. out of the fame land to anovher, and delivereth thedeed to both of them at ont 
time; this is good, and ſul} enure firſt as a grant of the tent to one, and then u 
grant of the reverſion to the other. Ple. 5 40. 

If one convey Land to another, and the gramee by the ſame deed doth Prone @ 
rent or common to ibe grantot out of the ſame land conveyed; this is as good us if it 
were hy another deed. Dier, 6. 4 

Dedi & Conceſſi be the moſt apt words for all kind of grants, yet ir may be hy o 
Bywhat words ther words, and the grant is good as by thoſe words. C6 Juper Lite. | 

The beſt way in Grants is to grant by words of prefent time in the preſent tenſe u 
well as in the preterperfect renſe. But a grant by words of the preterperfe& teak 
only, as by Dedi & Conceſſi only without words of the preſent tenſe is good. 


| 35 H. 6. 11. ; : 
2-1n reſpect Touching chis part two things are requiſite. 
of the perſon 1. That the grantor be « perſon able. 


of the grantor 2. That if the Grant be by Deed, that be be ſufficiently deſcribed and et forth 
Wc. and the eiche by ha propernames,vwielſe by ſome other matter of diſtinction. Not 
him. and who that u hoſoe vet may be a feoffor, muy be 4 grantor. And any ntural;politique, o 
may be a graa- corporate dody (not probibired by Law; as Monke, Frier, Woman covert, infant, 
ror. and ſuch like) may be a grantor, donor &c. And the grants of ſuch perſons mill be 
good. S Feoffment Numb. 4. Perk, Seft. 3. FY l 
: An Alien may, and is able to grant ot give any thing that be is capable of, to have 
— or rake by grant or gift. | 36M 
A perſon wraainted of treaſorvor felony may give or grant his land; and the is 
Perſon attaint good againſt all othete beſides che King, and the Lord of whom his Landis held. 
or ou:lawed. Aud he may gram or gioe his goods co relieve himſelf in priſon, and this will be gov 
sgainſt alt and the King and Lord alſo, A perſon ourlawed in a 
Action may give or grant his goods or chattels, and the gift or grant will be good 
* others but _ . Perk. — Fa EO 
8 The Quten may w agreement Kin e grants, gifts &c. 
1 FO Lands or' but another womentbiut hath a husdard cannot give, or grant ber 
Leaks or goods withone; ber 'husbands conſent , unſefſe it be in ſome fpeciall 
a A ih | _ 

And albeit ſhee toe tecite by the deed that ſhe is ſole and not covert, yer this will 
not belp. And if the caſe be ſo chat by agreement between her and her harband there 
be a certain portion of her havbands Lands or goods allotted umo her to Gſpoſe of, 

at her pleuſure, yet ſhe alone wichout her husband can make 


uud mana 
| grantorgif of any part of 1 - Bar * ome any thing by 
and che busbun dor not avoid it during the coverture; en well bnde te 
afcer his Beach! And if ſhe make a gift or grant of ber hund: goods, & is thought 
this is not good untill ber husband agree to it. Co. ſape Lit. 3. Perk, $40. 8. 20 


41. . | | 
ſpeciglfcaſes, for 
deed onrly, 8s 
with 


An infant cannot make any gift or &c. thut is goo in 
if he makath uny grant or giftthar arch ene by the Be rhe dert | 
if he grant u — wt of bis land, br nuke Ante with _ 3 | 
Hcrurney to give livery of 'ſeiffy, or gte br ſell his hörte, and the buyer or 
take him bmg theſe are void ui if. Anil if che grant, or gift take eſſect by 
the delivery of his own hand, as if hee make a feoffment and give livery of = 
0 imſelfe, 


— 


C H 47. 83 Gar 4 or Var d, Cc. 
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Uncle, or fell a borſe and deliver him with bis omne bands; this is voidable by 
the Inſant himſelte, or others thet ſhall have his right &c. But if an infant grant 
any thing by Fine; chis aſt be avoided during bis minority, or elſe it cannot be 
avoided at all. 9 H. 7. 24. 26 H: x. 3. Perc. Sebb. 12, 13, 14. 19. 7 H. 4.5: Sce cha. 
nb. 6. | | | 
: AllGrent chat are made by Dwveſſe, ace voidable by the parties themſelves that 
make ic, or others hat have their eſtates &c. Bur if it be done by Fine, it is good and 
voidable. Perk. Sell. 16. | 
All Gaſes, — &c. made by deed in the Country by thoſe that are de uon 
ſave mewerie dre good: Ie Gable 1 | 
executors, or have their eſtate. But if it be by Fine, it is good and una voidable. Co. 
123. 124. Se cap» 2. Number 6. | ; 
A man that is borne dumbe, or dumbe and deafe, if he have underſtaadiag, may 
by delivery aß the Deed and making of ſignes make a good Grant, Giſt, & c. But 
n mon that Þ borne deafe, dumbe and blind cannot. Pert, Sect. 25. 
A Baſtard may give or grant as well as any other man, aſter he bath gotten a name 
reputation. Perk, Set. 26. 
** Parſon may grant any thing belonging to his Parſonage far ao longer time then 
for bis owne life, and therein likewiſe but during bis teſidency, albeit he have the 
conſent of the Patron and ordinary. Sr Leaſe. | 


the head, a Dean without the Chapter, or Chaptet without che Dean, may give 

or grant any of the Lands belonging to their Corporation, Perk, Ce. 31, fa. 33. 

ne execntor or Adminificator may g ve or ſell any of the goods of . Erste. 

* Reckfiſtcnilper — — Ecclefiaticall Lande bu. 
Wbat icall perſons ma | 

bands of the Lands of their wires, and tenants in taile of their Lands igtailed, See in 

Leaſe. a Fas 


The name ofthe perſons 8 Grants is ſet dome, only 8 and + Miſhamiog. 


mske the perſon imended certaue i and thereſore hom er t be beſt and molt 

to deſcribe the perſon by bis true and proper name of Baptiſme, and alſa by his Sir- 
mme, and iſ it he a Corporution · by the irue name wheneby tbe Corporation is made: 
yet miſtakes in this caſe unleſſe they be very groſſe, Will not make void the 
Bn Niki fare error nini, rim de corpore conſtat. And thereſorcif one that is a 
Baſtard hath gotten a name by reputation in the place where be doch livt, ot anocher 
man hath gotten another name by common eſteeme then his oa right name, or js 
uſually calied/by another nume then his tur name io the place where be lives, in 
theſe caſes they may grant by this name, and the grant is good. And if a mag be 
baprized by ont name, and free becontiste by another ;, have ſaid hemy 
grantby eintier of theſe names. Sed Care: And if fohn at mis gram by the dame o 
at Sniie his grant is good. Er fie de ffmilibar Co 6.36.00 Lu. j Peri Sebb / Co. [ape 
Lin. 3. Perk, Seft, 39.. Co. ſuper Litt. 3. And theſe grants are 

. det additiondo-make mare exr;8inge-whens 


But if an ordinary man grant by his Sirname only without any name of bepriſne, 
or 


againſt themiclves, but voidable by thoſe char are their beires , ie. 


Neither the head without the members ofa Corporation, nor the members without Corpormion. 


Dureſle. 


Non ſane meme 


Baſtard. 


Parſon, 


Execuroſs. 


es late III — 


——— — 


G ard or Ward, &. 


3 In teſpect of 1 
— grantee & pable. ' 5. 
the namiog of * * 
. him. And who See infeeffnevrit 
may be a gran. 
tee cc. And 


how. 


be gramtets: And all 


or by bis name of baptiſme without any Sirname at all; in theſe and fuch like ajes 


for the moſt part the grant will be void for incerrainty, unleſſe there be ſome other 


matter in the deed to help it, or ſome matter done ex poſt-Fato to ſupply it; for in 
ſome caſes where the thing granted doth lic in livery ſuch a miſtake or incertainty in 
the grant may be holpen by the livery of ſeiſin upon the deed afterwards. And lo 

it is in the names of Corporations: for if the variance and miſtake by omiſſionor alter. 
ation be only in ſome ſmall matter ſo 2 it is licerall and verball only, the grant wil 
not be hurt by it. But if the miftake or omiſſion be in the ſubſtance of the name the 


grant may be void by it. And theref6te if Decanus & Capitulum eccleſe cath p 


Sante & individ. Trin. (aerlil. grant by the name of Decanw eccltfie cathed, Sayfty 
Trin. in Caerlil. & totum capitulum ecelefie predift. this is good: Et fic de pmilibun 
for if the ſenſe doth ſtill remaine either expreſly or by neceſſary implication, ang 
the deſeription be ſuch'as doth import a ſufficient and certaine demonſtration of che 
true name of the Corporation according to the foundation thereof, it ſufficeth, Bui 
if any of the ſubſtance or eſſence of the name be omitted, contra. And therefore if 
a Corporation incorporate by the name of ——— regalis coll. beat: a- 
rie de Eaton juxta Windſor grant by the name of Prep” & ſeciorum Colleg. regalic dt 
Eaton & c. leaving out Collegium brate Maria; this grant is void. 3 H.6, 26. 
Perk; Fett. 38: 42. Co. 6. 65, 10. 122. 11, 19. Dier. 150. Co. 10, 124: | 
Touching this part, three things are requiſite. 1. That the grantee be a perſon ca. 
t he be 4 perſon in — — time of the grant made, and not diſabled 
by any legal —— take by the grant. Co, ſuper Liit. 2.3. Perk, Sef. 33. 
it. cap g. Numb. 4. 21 20 | | 
2; That if . beby deed, he grantee be ſufficiently named, or at the leaſt ſer 
forth and diſtinguiſhed by ſome circumſtantiall matter, and that he be ſo named or 
deſcribeÞab that he-iney becapuble by chat name whereby he is ſet forth. 
3. Thie be bimſelf and not a ſtranger doe take by the ſame grant. Note therefore 
that all naturall and politique or corporate bodies that are not diſabled — may 
perddnt that may be grantori may be grantees: And ſome others 
char cannot gront ot give yet may take or receive. And a grant made to one, two, 
three, otc wenty ſuch perſoni is good. A Grant of land or rent in poſſeſſion to the 
right heires of I. S, A. being then living is void, for there is nor can be ary ſuch 
perſon iu narwru; for no man can. he an heire to another that is living, Bur 
ſuch a grant to one in remainder is good, if ſo be that 7., S. die before the patticalar 
eſtite end and before che vemainder bappen. So if a grant be to him or het thut (hull 
be the flrſt ebild ond h: ha ve no child at the time of the grant, this 
void. 7503 10311 noed 115! I» num » 14 men 120 21 0 arm 
g — if a Rant be made tothe wife orchild of J. 8, ben there is none ſuch, iti 
woe. 0 3 941g . 102 44 137%” | 1 
Ax if a8tant be to &, and to bis firtÞ-bozne ſon, or to J. S. and her. that ſhall be 
his wife? und be bath it rhe time of the giant neither wife not ſong in theſe caſes the 
grant is vides to the wiſe und ſon, and T, J. ſhall have all by the grant. Co 1.10%; 


Perk. Fett. 52, 5 4. Cdi 31. = A) | 1 1 
| 0 hey thing be granted unto him whereof be is 


* 


4 71 
a» Ch & 


Allen An Alien my ben grantee; but if uny 
: uncapubſe, is any eſtate ef lands in fes · ſimple, fortlife; or years, be canoor bold 

* ſaetaicited o n or fe ore or after attainder may be a grantee, 

Pre rogative. . — rrp the ching granted; for if the King or Lord will be may have it 

Perſons attaint ri V ulſo | tlawed iq perſona!l actions may. be grantees ot lande, ot 
gods bat rhe King wilt bave he profits of the Lands and property of che goods.C« 
ſuper — — I } 2 6 34,7 & 2 t 1 

Woman \ A wenid covert be n es; r busband his diſegreement 

covert. void the gung And yeriFtld toe not avoid it in his life — grant will be good: 
and he that will have the grant to be void /muſt ſhew tliat the husband did difagree 
to it. Per Set, 4 V ſuper Lt? nn 315 | | 

"= An infant may be a grantee, for thiviv preſumed to be for his advantage: 


And 


CHAP. gg) 


| Cue j. 


Gard or Ward, &c. 


. 
i any can 


ſeems cheſe grants 


ſhewed, Perk, ſef3. 4. Co. ſuper Lit. 2. 


of Offices of cruſt and ſuch like things, Co. Idem. 


A Baſtard, 


be Grantees of Lands or Goods, &c. as other men may be, Co. Idem. 


An Hermaphrodice may be a Grantee according to the moſt prevailing Sex. 


Co. Idem. 


A Clerk convict, and a man impriſoned may be a Grantee a8 well as any other, 
And ſo alſo may a villaine of the King or of a common perſon, but he cannot re- 
nted, for the King or Lord may have it from him if he will. 
Fel r they are utterly 


tain the thing 
But Monkes, 


grant is good 


As if a 


riers, and ſuch like perſons cannot be G 
diſabled· C v ſuper Lit. 3. Perk, ſect. 48. 51. 

Regularly it is requiſite that the Grantee | 
Sirname, and ſo it is moſt ſafe; and ſpeciall heed muſt be taken to the name of 
Baptiſme, for that a man cannot have two or more names of Baptiſme as he may of 
Sirnames. Co. ſuper Lit. 3- And yet in ſome caſes though the name be miſtaken, the 
t be to J. S. and en his wifeand het name is Emelin, Bro. 


And yet at his full age he may agree to it and perfect it, or diſagree to it and avoid 
pet hr ſe 


wemorie may be a Grantee as well as any other man, and it 
—— — be — . avoided; But ſuch men may not be Grantees 


perſons deformed having humane ſhape, leapers, and ſuch like may 


be named by his names of Ba iſme and 


Noſme. 9. Or a grant is made to Afred Fitzzames by the name of Etheldred Fitz. 
james Bro. Confirmation. 30. Or a grant be to Robert Earle of Pexbrooke. where bis 


name is Henry; or to George Biſhop of Norwich where bis name is John; Co. 6: 65. 
27 E. 3. 85. Or a grant be to a Mayor and Communalty, or 
and Mayor or Deane is not named by his proper name, Co. aper 


Deane and Chapter, 
Lit. 3. Or a grant 


be to J. S. wife of #7. F. where ſhe is ſole ; all theſe and ſuch like grants axe good, 
for in this caſe the rule doth hold, utile per inutili non vitiatur. Dyer 119. 


ode be baptized by one name, and after confirmed by another; yet a grant td bim by 
Se ood, To. ſoe Lit. 3, And ſo Alſo fore — grare to him by, bl 


. 1 — 


ſecond name. Sed Qszere of this Alſo when a Baſtard hath gotten 
tation, a grant may be made to him by that name, and it is good. 


Ik a grant be 


grant no ing th 
— Bra 


made to . at Stile by the name of . at Gappe; 


is miſtake. 9 E. 4. 43. Fux Grant 23. 


intend to deſcribe the perſon of the Grante 


. * 
a name 


wy, | 

y repu- 
thisis a good 
e by, his, pro- 


per name and doth omit or miſtake his Chriſtian name or ſirname; in this caſe, for the 


moſt part the 
caſes before. 


is void unleſs there be ſome, ſpcciali matter to help it, as in the 
yet if the grant doe not 4ntend to deſcribe the Grantee. by his 


known name, but by ſome other matter, there it may be good by a certain deſcription 


of the 


the wife of J S. or primegenito filio, ot to the ſecond ſon, or to the y 
or Seniors puero,or omnibus filiis, or filiabus I. Si or omnibus liberic l. 
exitibas I &. or to the right Heirs of J. S. or to the ne 
grants made to theſe perſons in theſe words are good, 


far 


without either ſirname or name · of Baptiſm. And therefore a grant to 
oungeſt ſon, 
ris I. S. or om 
xtof blond of I. S. in thele caſes 


perſon is certainly 


enough deſcribed, And if a Leaſe be made to 7. $. for life, the remainder to him that 


ſhall come ſirſt to Pauls ſuch a day, or to him that J. . 


ſhall name in three daies ; 


if in thele caſes any one doe come to Pauls that day, or be named by J. S. within 
three daies, and the particular eſtate doth ſo long continue; this js a 
remainder, Id certum eſt quod errtum redd; poreſt. But if a grant be made in theſe 


words, viz. 0 0 


To foure oſ the pariſhone 
ſons of I: S. and be hath many ſons; or to J. F. or 
and ſuch like Grants as theſe ate utterly void for incertainty. 
Aud if a gift or grant of goods be to the pariſhioners of 
ſeems, this is good; but if a grant or gift of Land be made 


— - 


to them by 


grant of the 


1s of Dale; or Dea & ecclefie de D. or to two .of the 
. S. in the dis junctive; theſe 


Dalein theſe words; it 
theſe words, 


ſeems this is void. And ſo; alſo it is.of..a grant of goods to the Churchwardens 
of a pariſh ,thisis beld to be good: —— it is of a grant of Land 
is capable by that name whereby. he is pſually called, 
rant to him. by. that name is, 


to them. A baſtard 


and therefore' a g 


And a right heire, 
os 


Men de non ſane 


memorie, 


Baſtard. 


Hermaphro- 


dite, 


Clerk convict. 


Villaine. 


Miſnaming or 
not naming, 


Incertaiaty. 


— — — 


eri Wer 


Fee off: 8: a EE: 


1 is not capable by 
— 1 grant to — 
with other name. — 
or ne Bago pro bis bominibua 
1 TX 3 of = any = and e — | 
thele are not ts ; fora e perſons are ca — opt 
capable nor good gi | 
IF. a. Grant 75 8811 | 
albeit che name | 


ſaper Lk. 3: Perky 
56. IA 


— aeg — e 1 


t. 172. "Dive 5 


ſelf 3 in 2 caſe 3 e and be to whom — — 
and never ſo well de eir names yet is the grant void, for na grane 


can be made hut to him 5 is party to the Deed; excepiic be' by my 
mainder. 5 


arg tv if 2 wan make ei for term of life, and — the Leſſor — 
ES? for life mall have the Land to him and his kat g tha 
pions Et e And yet it ſeems in ſomeicaſes if one of the 

other" Granree that is no party to 
of rhirefote the tafe was: Robert gave — . 
ife'$ bold for ber life to Stephan de la Ma, H 
2 in ber am 1 Waritaginm cum Johanna fili oor Sag Prana 


wk 42 mes 1 


bi 4s t alben were not named before the yet 
the * J Tail with der Husband:“ Doc. & Stn . Ca N, 
ſmper Li. 231, by Dee of the Lew 251, 2527 5 E. wb Coop 
4.Inreſpet of © id 
matter touch⸗ this 8 uifite, | 
ing the thing Ds wh made be wle, and e 
granted, char» 2255 ature wa and alſo of bis hare that doch in 
ed, ce. ſoy mend . begranable.yer in reſpec} of 
and prop at f th 3 — Fs 
2; 105 at if it b fed, ! EE and named. 1 
11 reſpect a hag ings 1 50 table mable de neve and ia ther frft 
RITES al t nd ttanſmiſſidle tor wards. And ſome are grancahle nt 
granted. Ang fit n N En anda — over uſterwards from man to * 
hat things 
aregrancable * Eise and wbereof fine maybe levied, may "he 
overor Charge-" rub er Fine Nan. ö. 3. Ses in er poſunion of 
— * 5 UE mes — Vow 
1. In reſpect 
of the nature Frant? 
288 it cha 
ſelſe. $3.5 
4648 
\ 
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rangab EIS Baths 

— und a (naAhar is ſeiſecl in Fee of a — 
ſelf the timber, toni Ce. — — 
he £ Alſo alt ibebrporeall things ther lie in Grant, 8s Rents, 

fable over ig Pre-fimpte, for life; — 

eſtate and Rents 

n bave u Rent ore on a panticulat 

er ache But a Rent or Service ſuſpended cannot be 

att Cm ere eee If# Rent be 

0 


to me, I may gr 


. F = YT” = _ 


— „ rn _- — — 


land; I may grant the reverſion of two houſes and of wo gcfer of land. And if 


3 2 | | 
daran Anoaity it ſeemes is not grablable over dhe the firſt creatiqn, fit. Aud 
et Han Annuity be granted to I. J. and his a ſſignes pro conſilio; it ſeemes this An- 
— grancable over. Advowſoos are gra ntable in fee · ſimple, for life.,. or N 
from man to man is inſinitum. Alſo the preſentation to a-Church before the Church 
+ void is grantable; but hen the Church is void. that Turne is not grancable, for it is 
chen in the nature of a thing in Action. Alſo Rectories, and tithes, and portions of 
iches, and penſions ate grantable from man to man in ße. Sta, 3 1 H. 8. cap. 
7. Pork, /ett.g0. * P e 8 
Reverſioos and Remainders are grantable from man to ina in ſee· ſumple, fee · tail, 
for life or years. And if have tenant for life of three houſes ; I may grant the re. — 
\rfion of two of them. And if I have the reverſion of thtee houſes and fout acres of 


tenant in taile be of an acre of land the remainder to bis right heires, he may 

over this remainder by it ſelf; and yet it is ſuch a thing as che tenant in taile Line 
may ber by a common recovery. But if a grant be of land to J. S. for years the re- 
mainder to the right heires J. D. and J. D is hving; this remainder is not grantable 
ſo long as / D, doth live. Perk, ſe: 73.88. 87. D 
Commons, of paſture, of turbary of fiſhing, of eſtovers, are grantable in fee, for 
life or years, from man to man in infinitum, And yet if a common in groſs and 
without number be granted to a man and his heires; it ſeemes this is not grantable 
over to another man. But if common for a certain number of beaſts be ſo granted. it 
ſeemes the law is otherwiſe, and that this is grantable over in caſewhere the firſt 
grant is to the grantee only, and not the grantee and his affignes. See Brownl:1 part 
32, 42. 43. 2 part. 226 227. Perk, ſect. 103. Per 2 Padges againſt ans Hil. 16; Pac. 
2 a 


.* * ME 
Offices are le at firſt; but the great Judiciall Offices of the Kingdome, as 
*be Ofcer of the Lord Keeper, Chiefe Juſtices, or chiefe Baron, or of other of the © 
—.— and ſuch like, are not grantable oyet to others, neicher may they 
Executed by deputies. But the Sheriffes office albeit it he not grancable over, yet 
may.it be execoted by depity. - Perk; Jet 101. Tbe renerfon of aQ office is not Prerogative, 
— —————— grant an office Haben · 
after the death of the preſent officetʒ and this is good. Fer. Lord Keeper & 2 
. . 5, Car. in canceilaria, Co. ſaper Litt. 233. Perk ef. 102. Ihe inferior 
allo that ire offices of truſt, 2 it they concern the perſon of the gran · 
tor, howſoever they are grantable at firſt, yet are they not grantable over by the of + 
ficer to any otber, unleſſe they be granted io them and their afſignes2 and of this ſort 
are the offices of Steward, Bailife, Receiver, Sewer, Chamberhine, Carver, and 
— like: neither may theſe be ezecued by deputy, but where the gtunt is 
Licences, and authorities are grantable at firſt for the lives of the panties; ot fat Licences, au- 
, Bot the grantees of them cannot. afigne t hetm over: Aud therefdre if pomen worittes, ke. 
Che me to make andward or lixety of ſeiſin, I may not gratitdver this power 
to another. And if heence be granted me to walls in another den, or to goe 
— mam ground; I muy not give or grant this 1E. 7525. 
13 H. 7013. 63 n:: berni on nd ai nat Ma eff ll ft 3 
& bere poſſibility of an ĩntereſt which is incertaine, is not grantable:And:thereforg oſſiilities 
if one have a terme of years in land, aud by his will deviſed I J. fort hi life; and 
afterwardsro me for the reſidoe of the ytares q or deviſe it to LA. if ha live fo long 
as the terme ſhull laſt} and if he die before the Terme end the emainer to me; id 
theſecaſes fo long as J. . doth live, I cannot grant over —— if a leaſe 
be made to me and my wife for life, the remainder. to the ſurvivor of us; I may not 
—— But fuckra dicy bei with 
preſenc intereſt is grantable over. And t A. hate 
pon a flatute, and by courſe f time it wi | thi | 
cen heats ;- in this caſe by 
ve 


cution u 


_  - 


— 


Gard rc. — 


Incidents. 


Suſpended 
things. 


Franchiſes, 


— 


Perſonall 
things, 


Eatire things. 


have the two houſes ag1ine untill be be ſatisfied. Co. 4. 66. 5. * Dir. 244.0005 


Fl; 

The Lord cannot the wardſhip of the heire of his tenant whiles the tenane 
is living. Perk. Set, , Thoſe things that are inſeparably incident to 0. 
thers are not grantable without the thing to which they are ſo incident and ; 
And therefore a Court Baton which is evermore incident to a Manor is not 
without the manor it (ft: common to land is not grantable wichont che 
land it ſelf to which it doth belong: and common of eftovers appendant to a houſe is 
not granteble without the houſe it ſelf to which it doth belong. 1 E. 4. 10. Pert Aufl. 
1045 H. 7. 7. 3 | 

rent, ſervice; ot other thing whiles it is wholly in ſuſpenſe, is not grantable. 

therefore if the Lord diſſeiſo che tenant, or the tenant enfeoffe — 
tionjthe Lord cannot gran over the Sei duriag this ſaſpenſion.Bur if one have 
a refit in fee out of my land, and he purchaſe the fame land for life or years;inthis caſe 
it ſermes the kent is grabtuble, even whiles the eſtate of the land doth continue So if 
the tenatit make a leaſe for years or life of the tenaney to the Lord; in this caſe the 
Lord may grant the Seigniory notwithſtanding. And yet if the tenant make leaſe to 
another mam for life, and the Lord grant the Seigniory to this tenant for life in fee ; 
— — — cannot grant it over, becauſe it was 
never in #f7, 16 H.7. 4. (b. ſaper Litt. 314. Bre. Grant. 173. Perk, Sect. 88, 89. 

Fal 0 W + Frank pledge, Perquiſites of Couits, Leets, Conuſance of 
Pleas, Paires, Markets, of felons, waifes, eſtrayes, Hundreds, Ferries, or Pa 
lags; Wourthe ; and the ke, are grenadle over from man to man in fee, for life or 

Rr 
entry ne not grarned) over to! cis ſpecial ca J 
able. BroWnl. 1. Nr. 33. And therefore iſ a man have diſſeiſed me of my land et 
taken away my gods; I may not grant over this — — 
ſeiſin of them ug Neuber can I grant the Suit which the law doth give tomefor 
my reliefe in the ceſs to another man. So if I make a feoffment to another man on 
condition thac if I doe ſach a thing I hall have the land againe; in this caſe I may nog 
before ve after therime of of the condition, grant over the condition m 
another. But all theſe I may teleaſe to the parties themſe lves, for it isa 
in law, that righe or intereſt in preſents or in futuro by the joint 
them that muy e fach right, title or intereſt, may be barred or extioguiſhed: 
Co! 5. 24. 16. 48, — * Lit. 214. Dier. 244. Perk, Sect᷑. 86, 87. 85, Bre. Du 
53,48. C6. 50. in ſome caſes a grantee of a reverſion may take advantige ui 
acondition annexed to an eftate for life or years, If a man owe me money on an ob- 


| ligation, or the like; I cannot grant this debt to another: but I may grant a letter of 


- grrurceyt6 
ſelf to another, ani 


Cd 


man to ſac for it and receive it, or'I may grant the wriciog it 
be may tuucell ĩt or give it to the obligor. See Condition Co. f 


224; Perk. S186; A preſeutation to a Church after the Church is become void i 


not geantably, for it is in the nature of i thing in action. Dior. 28 3. And if amantabe 
my goods from me, or from another man in whoſe hands they are, or I buy goods of 
another man and ſuffer them in his poſſeſſion and a ſtranger taketh them from bim; 


ir (emer ihabeſi caſes I may give the goods to the treſ ; becauſe the property of 
them. ia tif ine. Y S, 94 Fire. Dexe. 3.7. U 20 U 
.. Traſteandronfidences which are ing for the moſt part, are not grants» 
ble over to others. An hne it is alſo that offices of truſt and confidence are not 


graitabl over 


by 
des 
ws) 


mes bold nr of land of me by Twelve pence rere, and I grant 
the fervicevofabe th ue; hi void, and he ſhall have all or none, for In. 
606 lech th teme: Bu if K hen bold lind of me by homage, fenley, elcuage, nd 


eee 


— nd) \, 
the ß 


ſelfe. fog — 9 ů * 
or future, — 225 — 
Nes 
/ihoutholdſtoffe=#nd-the fir. Perſonal. 
pon the ground, fruit upon the 


trees, — Plow.” 144, 197. Feta. 

91. Dir. zo. — tg 0 eo bemtbabytile _ 
N r —— or 

all acres of wood towards the worth-ſideof the wood; — — — hoo 


4 have ſuch en inteteſt as ic —— make «hf . Are Jr 
a hoe to anorher, rod eric 6 agrons drween that if the rent be not paid 
me by ſuel a time I ſhall-enter into hovſe and take und fell the goods there as 


mine o to pay the rear; en Andre tar dork ol e tome 
of tne\grant to me 


2 or grant money — — deliver — 
he ae une of fach land be halt have |, otherw ift that be ſhalt redelxer it to me e. 
agrin, in this caſe if he make the aſſurance he ſhallhave the mony, If not. may have 
in actompt for it. F. Gram. ot Fitz Dome. 0442 ©) | 
Sach as are fere nerare, as Conies Hares Dexre,and heb ike ar not grant- W 
ible at all. Ire. Dune. 24. 
ATarſon of chrch ey grant bi ane for yen, an yer they are not in hich. Tithes, 


2 90 | 

— ney givece grant his Dost A the paschmene eee. Decds. 
— — IngIS cancel tho 
— de may or grant ir ace aud fe ber the Debr and it, 80 So 
— or grant-away the Deeds of his Lund and the Execu- 

heir in the laft caſe hath no remedy. But'a Tenant in 
aof Land c 9s ——— to the Land intailed 
r —— One may „and it is ſaid if one 
— foranother,and puticupon — ; this» « gife or grant A perell 
ol the apparel} it ſelf. ¶ v. /wper Lite 23 2. Tris * 3. R. 25 H. 8 5:1 Hi 7. 
— 1 H. 4. 31. Fitz. Bar. 179. 
If one grant to another all the wooll of his ſheep for feven years > this is a goed yy... 
elt. go. { MI 310 ,,7t 
Tarte Park gineto other all the volt be hall hve for tice de. 
yea #hiss a good grant. Fiex, Grant. 40. 

Lone grane to ancther his borſe or his cow in the disjunGive; this i good gran [ncertainey: 
notwithſtanding this incertainty, andrhe done full have elend bf thar 
the grant good- See C Ire. Bari. 

Au eſtate that a man bath in fee. fimple, fee · tale, for life, — Lands 
&c. ot any tent, or proficapprender out of the ſame is grancadle from man to man — 
is inſaitum. And he that bath any fuck eftare of any lands may chargele any” Gorey and 
rent or profit to be taken out of it as long as the eſtate of the land an fellion of * | 
eſtate at will is not grantable over. And i — emo end ily bibey grmeer- woe: 
oebencrs Aﬀgnne, yer be mey efiigee it or diopltalind, for Alles is inclos 
1 leaſe fi . 

— i, a or is prantable before 
the terme doth begin, whether it be a r 
fit ontoſ it/ 22 H.. 37. Perk, Seb. g 
2 — or elcerhara man bah by exces, s hi rom m man to man at | 
& 4, i N 1 31 
— pow eee mile ngramebl And ye the tenant in taile in 
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Gard or Ward, c. Qu g. 


Iointenants. 


Eſtoppell. 


Servant, 


Husband and 
Wiſe, 


ſeſſion 
of it. Ce. 6 S, Geo, 


Ce. ſuper Lit: — 


by the fafferj T3 
If an eſtaze be wade of 


condition that if . pax 


recovery may bar him in reverſion of 
Co. 1. Altomwoeds caſe. an fr 


—— asif 4. makes fofaatio nc 
pound hothalb eee 


charge it with any rent &c. - and this will be good, 


| ' i 

in _ caſe he ſha lavoid he reve, Bar ing q 

of his 

FOE — or charge the land, this is a — 

Co. 1. 14%. 10. H, 49: Li. jon. Co. . 14 

ebe tenant in taile andi he that is ndee in fee LEDs at 

—— — 01s die without iſſue; in this eile 
againſt him in remainder. And if A. doth 


= 
this 1s 


eee by enter ber lent they dt oo 2fere 


charge to C. by d in —— — — 


be 
any inrolment or not. Ando if donor and donee in taile 


chargeoo of 


a rent 


tbe land, and then the donee die without iſſue; in this caſe the grant is good to 


bind the danpr,Ce, ſuper Lace. $5: Ca. 10. 48. 49. 
If Land be grante to two men & to the Heirs of their two bodies begottenin this 
caſe albeit they have zfter their death, yer neither of them cin 


ſertraiſ inberitances 
grant away his eſtate after bs — * 2 are © Grided cody in fuppolitiondflen 


is made to 


one gram ——— — dc ning by- his Agen ie 
een etoe Adignemen: Lay nora ry ths wood over to ano Cad. 
184, And if the 7 Aſſigaement, tbe grant is void, and hiv enectton 


ſhall not have it. 
Ooe Copareener of a ſei ary may grant io part vo »frnge 
If two Joigtenants be and obe of them doth grant to « 


common of paſture for be.ſts — taken in the ſame land; 
veid. Perk. Set. 7 3. Perk, Set. 103. 
If ewa )qincengnts be of a reverſion, and one of them grant the whol, thivia wi 
— - — If a min grant, — that which i — of = and that wherein 
no Property, it being in the grantee or a ſtranger; t nt is void. And 
therefore ifa man grant a rent charge ont of the Manor of Dale, — ome 
of land, and ia tuch the grantor hath nothing in the manor of Dale, or in the land, 
in this caſe the grant i® void. And albeit the — 
Manor, or the land, yet this will not makerhe gran good + Bur if the grant be by 
Fine, or by indenture, there in ſome caſes it ſhall ood by way'of — And 
in n the pargyirecice chat it is his owne, yet this will not mend the 


1 if aman revitethar be bath u rent of tes pound a year. and then 
grant five pound a yeate parcell of it; in this cafe if he have no ſuch rent, the grant i 


—__ Feri Saft.39.. PerkSefb.65.: Dier. 12. 33. 


——— — or Parker cannot give or grant away the goods of his maſter 


And yet iefeemes the ſervant of a Taverner or apy} 
= 
for ever: Bro. Dons. 56.4, 


bs Wines Wares. Andif a wife give or the 
is is a good — 364. gree to it, nde 
a years of land. and — leaſe for liſe of it or charge 
hoe rms — the; lene fon year doth laſt; in this wry 


- — RR 


ger inthelle caſes che grants art not good | | 
. — the right may be exciv@. But if 
one that n upon an eſtate for life; and he 4 rent iſſuing out of Efoppell. 


e ABQH 


was in the Leſſee. Bat if a Tenant in Fee-fimple giv 


Cuae.9 * Gard or Ward, &c. 
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| zsthe Leaſe for years doth laſt, znd no longer. But if be make a 
221 give very — be doth ſorfeit his elite Plow. 525. 

man cannot grant, or charge that which is not in his own poſſeſſion 

. — zcight to u. And therefore if e man be difſeiſed of bis Land, and 

before he hath entred into or recovered the land he doth grant or give the land or 

his right to the Land to a ſtranger, or granta rent out of the Land to a ſtran- 

Ani yet grants by fine may be 


is Land ; in this caſe the grant i „ and che charge ſhall faften upon the Land 
— ofebe — for 1 And if a man grant „ or 
Rent, notwithſtanding that a ſtranger take the Rent or uſe the Common at the time 
of the Grant, yet this grant is good, for a man cannot be out of poſſeſſion of theſe 
things but at his pleaſure, if a Leaſe for years be made to me* I may grant 
away my eſtare before my entry. And if the Leaſe be to begin at a day to come; 
I may aſſign over my intereſt before the day, come, for ia this caſe the intereſt is in 
me from the time of ma king of the leaſe. Alſo I may give or ſell my goods that I 
have not in poſſeſſion, and therefore.if a man take my goods out of mine or another 
mans poſſeſſion z I may afterward give or grant cheſe goods to him or another man, 
and this grant or gift is good. Perk, Set. 92. 98. Co. ſuper Litt.45, Hil. 18. Jac. 
B. E yer. 2 Juſtices. Perky ſet; 92. 93. Fits Done 3. Bro. Done 13. Dyer 90. 
30. Co. 4. 62. 63. Dyer 305 20 H. 6,24: Perk, ſect. 5 9. Co. 11. 50, 

A Leſſor cannot give or grant the trees 


Tenant for 


—_— his Leſſee for lice. 


life or years without the licence of the except — firſt cur down by the Trees. 


Leſſee or ſome other, for then he may. And if there for life, and the Leſſor 
give the trees growing on the ground, and after the Leſſee for life diech ; in this 
caſe the Donee cannot take them, for that at\the time of the gift a property of them 
the houſes ftandiag, 
; in this caſe che Grantee 


or trees growing on the ground he hath in his 


or Donee may take them after the death of the grantor, and that albeit they be noe ; 
cut or taken down before his death. And yet if che Tenant in Tail — grant — in 


the — — upon his intailed Lind, and the Donor die before the trees be cut; 
in this 


the Donee or Grantee cannot cut them afterwards. Howbeit if ſuch a Rmblements. 


Tenant in Tail give or grant his emblements of Corn growing on the ground, 
the Donee may cut and take them aftet the death of the Tenant in Tail. And i 
the Tenant in Tail give or grant his trees, and die before they be cut, and afterwards 
before the iſſue in Tail enter into the Land the Donee or Grantee cut them and take 
them away, in this caſe the iſſue in Tail can bring no action of treſpaſs againſt 
the Donee or Grantee for the trees. Bur pechaps ifebercees be not removed off the 
ground, be may take them. é 


If two Coparceners be of an advowſon, and the one doth preſent, aad then be Preſcncation. 


doth grant the next preſentation ; this is a good grant: but by this grant doth not paſs 
the next he bath to grant, for his companion muſt have the next, So if one be ſeiſed 
in Fee of an advowſon, and he batha wife, and he grant the third preſentation ; this 
is a good grant: but it ſhall be taken for the third: he may grant what is the fourth, 
for the wife is to have the third for her dower, Dyer 35. 15 H. 7. 

If a man have granted a thing once. he cannot afterwards grant ie 
fore if a man give or gtant me a horſe firſt by word of mouth, &after granthi 
by Deed ; this ſecond grant is void, and therefore if there be any fault in this grant 
in writing, it is not material], And if a man grant to me common of paſture without 
number in his ground, and after make the like grant to another; this ſecond grant is 
roid as to me, albeit it be good againſt the Grantor. And if one grant the next 
preſentation to a Church after the death of the preſent Incumbent, and after grant 


the ſame to another; or make a Leaſe of Land to one for ten years, and after 
make a Leaſe of the fame Land co another for the ſame ten years; or give « borſe to 
one, and — — the ſame borſe to another; in all theſe caſes the ſecond grant 
the firſt grant or gift be only of part of the thing granted afterwards, 

a or 


s void. Bur if 


again. And there. 3- In reſpect 
im to me f former 
grant of the 
lame thing. 


Cunz. Gard or Ward, c. 


out of both : in both, in theſe cafes the grant is good notwithſtanding theſe miſtakes, 
— 2 of the Church of S. Peter and Pai in D. and be grant che nent 
ion of the Church of C. Peter, or of the Chuich of S. Pas: theſe are void 
grants the preſentation, Iro. Grant 12. 

— — our of white acre by the name of a Rent out of black acre, 
rhis grant is void a5 to charge white acre. Perk, /ef? 79. Per Ch. fuſtice Hutton o» 
Telverton Co. B. Mic. 3. C ar. in the caſe of Edward Crew. 

If one have a Manor called Steeple Lavin ov, and be grant it by the name of weſt 


alias ingten by the L alias if the ſay C lyĩ 
Lots Steeple Lavingten by Jeſpecnlly — ay Ee 
7 


Aten ] and the Manor of Steeple Lavingrondoth lie in 
——— 

ons gront all his Lands which be hat h in D in this mannor, L Al my Lands in 
Dwhich I had of che grant of J. S ] chis is a good grant of all his Lands in D. 
albeit be had them not of the grant of /. S. but of the grant ot another. Baut if the 
words be [all ay Lands which I had by the grant of J, S. in D. ] in this caſe the 
— ane good to carp any/acher Lands in D. but ſuch as he had of che grant of 
J. $. So if one grant in this manner | all my Manor of Sale in Dale which I had by 
deſcent ] and in truth be bad it not by deſcent but by purchaſe ; this is a good grant 
of the manor. So if one grant all his Lands in Dale, and ſay no more ; this is a good 
grant to paſsall his Lands there. | 

But if one grant in this manner, L all my Lands in Dale which I had by deſcent 


from my father, J and in truth: I bad them not by deſcent but by 


that I bad by the attainder of I. F. I and in truth I bad no Land by that means, 
grant is void, And if I graat after this manner [ Lands in B in the tenute 
of D which I had of the gift of J. S. I ani ia truthi lie in I end is in che 
Tenure of D bat it was not purchaſed of 7. I; this is a good grant to paſs the Land, 
* . is Brownes Cale agreed. Plow, 109. 395. Au ſo was the api 
if * 
caſe. 


res {s thoſe Lands. So if I grant in this manner C all my 
this 


»ſtice Popham 2 fac. J. I. Dyer. 67, Ac; 2 fac. Adjudge Brownes 


Ifa pariſh be in two Counties, viz. Zrrk, and Wilts, and one grant in this manner 
[ all his cloſe called Callis in the pariſh of Hurſt in the — Bok, Jandin 
truth the cloſe doth lie in the county of Wil; this is a good grant to pals the 
cloſe. - 
But if one grant in this manner [| All his houſes in the pariſh of S. Zaro/phrexrrs 
Agen late in the tenute of E where in truth he hath no houſes there, but be bath 
ſomeDouſes in J. Patolphs extra vAlderſpate ; this is « void grant. And yet if the 
— in this manner [ All that my houſe in the occupation of J. J. in . Aw 
r pariſh J whereas in truch it is in tþe-periſh of K. bat in the occupation of 
& $, it ſeemes this grant is good to peſs the honſe. But if it be thus L All that 
benlein f. Andrews pariſh i Holborne in the occupation of 7. J. I ana in truth ir 
manother paciſh but in his occupation: this grant is not good to paſs the houſe, 
ö dich 
| y in tha Tenure of J. D. which I purchaſed of 
in an Jadeetore of demiſe made to I M, and I have land — 
references are true and the reſt falſe, and no land herein they are all truez in 
nothing paſſeth, as if 1 have land in the Tenure of 7. F. and pur- 


thaſed of J. N. but not ſpteiſisd in the Indennure to 7. B. ot if I have Land which 1 
purchaled of 7. NV. and pe — 


LM. 
— 


e. | 
' : one in this manger [| my manor of Dale which: 
ſand w/ be of { my appen teth by Office 


the welnepf Ten pound pry Ame ] and in truth in the Office 
it is found at twenty pound per: e; cl in ed cotunbRendng this 
weinen. 4. 2. fr B. A T. erfeld. __ 1 


was... 


Prerogative. - 
pariſhes of S. Stephen 
to C his terme and intereſt in the houſe, lands, &c. called _ paril 
of S. Peter and J. Aibant ; this grant is good only for - fo much as doth lie in the 
pariſh of S. Peter, and not for that which doth lie in S. Stephens. But if be gm u 
Fatme;, and doch not ſag in what pariſh it doth lie 3 this is a 


Prerogative: 


If one 
the Abbot of F. and late inthe poſſeſſion of K, ] and in truth it was never in 


poſſeſſion of K, this grant is good 

Magterras Mc. in tenura I. S. jacem in W. 
the Land doth lie in S. and not in VV; this is no good grant to 
And if the Lands doe lie in VV. but are in the Tenure of 7 N and not in 


grant in this manner [ all my manor of late parcell of the 


ueper priorat ui de S, ſpefian. 


Bat if the grant be thus 


- 


the 
m 


—— nach 


Lands in x, 
the ; 


of IS. the grant is void to paſs the Lands in the occupation of 18, Paſe, 7 Jax, g; 


R. Co. 2.32. 
If one purchaſe La 


in T and ſay no more, this is a good grant to paſs the Land. And if one 
his Lands in D called N which were the Lands of 7 $ chis is a — 
the Lands called N though they were never the Lands of 7 S. But if 


D of all his Lands in D which were the Lands of 7 $ I dy this none but 


that were the Lands of I & will paſs. Dyer 376. Bro. Gran: 92. 


If one grant in this manner all my meadoy in D containing ten acres] wherey 
in truth his meadow there doth contain twenty acres, it ſeems this is a good g 


nd of 7 Sin T and have no other Land there, and he granthis 
Land in T late the Land of R or late the Land of & and miſtake or omit 
an name; this grant is good, notwithſtanding this miſtake. And ſo alſo igi 
there is a blanck left for the chriſtian name. And it in this caſe be grant all bis Lu 


the chriſi. 


Bron [| al 
| . 


SEE 


for the whole twenty actes. So if one grant thus L All thoſe forty ſeven acres of 


Land by the Sleight whereof fifteen lie in D, twenty in E, and tw 
— va ain none of them in D or 
grant to cary the w rty acres. Dyer 80. 
grant twenty load of Wood and ſay in his grant 
wood he had fixteen load by the grant of his father / 5 ] and in truth 74 d oi 


If one 


er 80. 


of which 


ene vein F} 
bete 
eenty load of 


grant any wood to him at all, or did not. grant unto him fixteen load only : d 4 


good grant of the twenty 


Grant. 69. 


© If one grant his Mano 


this is 


it lie in divers places (as it may) and any of the places into which it goerk 
omitted and the reſt are ſet down j no partofthe Manor 
not exprelled will paſs. Br. Grant 53. 7H. 441. 

If one grant a Manor and that which in truth is 


load of wood: notwithſtanding this falſe recivall; Irn 
r af O and. doth at fay-in what Town or Tommi doth la 


d grant. But it is beſt to ſay in'what Towns'the Manor. doth lis, for i 


but one Manor by 


be 


lying in the Townchat i 


the-came of 


the Manor of A and B; this is a good grant of the Manor: And ſo alſo it is if it be 
two Manors, as if a man be ſeiſed of the Manors of Ryton and Condor in the connty 
of Salep. and he grant in this manner vor um i/1nd Maueriam de Ryton '& Contr 


cum pertinen, in Com. Salopie ; I this u 


wile it is in caſe of the King. (o. 1. 46. 


If one have a farme of Land, 


and g. Peter in S. Albous, and be reciting 


adow, 8c. by leaſe called Hedges lyi 
ſaid lenſe gn 
Hodges in the 


good grant of boch che Mano. Other 


- wichace 
ny hor 


good pranr of che 


whole farme: As inthe caſe before of d Manor that doth lie in divers pariſhes, Aod 


if in the caſe here the-farme lie within the pariſn vf S. Perey only f the 

for the whole farme. If one rei char whereas be hat h fack lands 

or whereas ſuch a one hath an eftate of his Land. | 

bath paid him ten pound or done him ſuch ſervice, on rhe like, and theſe things u 
not true, and afterwards. be doth grant the Land by apt words; this 

theſe caſes will not hurt the graut. Bat othetwiſe it is in caſe of the King in me 

Pac. Inter Plat. & Sleepe. Bro. Grant 53: oY 


theſe caſes. | 
bath Parkes and Fiſhponds, and be grant 


- If doe hare a Manor in which 


Curia. Ca B. Paſc. 


7 


ot whereas the gr 


miſtake it 


Manor for life except the game and fiſh, and after grant che reverſion of the Aan 


this is a good grant of the game 
If a grant be of Centum libratas terra, ex 30 lileatas terra, or 


and fill alſo. (Cb. 1 N. 50. 


of can ſolids 
terra, 


0 gs + » 


—_ x —_— ——_ — 7 


nm $—$—_ " wm 


—_— — — 


GG i.” 


4 | 


Gordon Ward, Cc. 


Can 


ee ee e ae: bereby doth paſs Land of chat value, 
— de of +9 Ace a nh water, this is a good Grantz: Ce. 


. a 'of Land or Tiches, or of the fourth part of 
Lad or Tiches, 404 * 4 t geitsiney in the deſcription of ie, this Gant 
is good · And therefore if the Grant be of the fourth part of the Tithes, and of 
the offerings of the Church of St, Peter, this is a good Grant, Dyer $4.” 34 Ed 3. 
al an Advoſon tn Eee, grant to 7. S. that as oft a» the Chucch is 
Clerk to che ard he ſhall preſent bim to che Qcdi- 
of the ee Fro. Grans.lor. 121. 


caſe. 
— Landto Hesbasd W 
S_—_ by che name of. the Reverſion of the Land, which the Wife 
dat baldferiie; this.Graot is void. Sa if on grant ra two for life, and after 
af one of them, this is void. Fit Grant 63. 


* N 


111. 1 nn CA that bis Heſuage, % And all the Lands, 
Alasdewr and Paſtures thereunto belonging ; J this js 4 good Grack, and certain 
1: enough co paſs all the Lands, 8 Paſtures uſually occupiet therewith. 
u#H6. E, was | 
is If the Lord Manor by the name of 2 Manor, with the Reverſen of 
11e 22 Jar 2 —.— Loh Rewer gion of all hu Temants, d and free 
— their particular names; 
. 
or of V4 it ie, 
= it ſeams the grant is good enough, 


EE 


of J. or the EE 


2 e Oh w 

nd four Acres of Lagd, and be in 

4 . jad of two eee hana this 
UN Per eck. 73. 

bs where 

re 


6 lives, 2 
doch bold for has 
and abe Lord ä dener frager this Grant — 80 
{ Tegants chat do pay bim twelve pence a peece Rent and be grant 
of che Re, nd dr not ſay of which T 
2 


Ry nf tainty. 
3 of hin loeſes * 
grant me mam trees. Or of his as ma this grant 
is void. And yetif one DE aan ſhall think fic, _ 


thizgrant is good. And if one grant me one N87 load of Wood to be taken by che 
Nnnn Aſſigament 


ee ene map be gronted by the name of a Mill anely. 21 A] _— 


Gard or ard, &c. Ciar.gg 


$. In reſpect 
of matter in 
ſome other 


parts of the 


Grant, 


x. In the Com- 
mencement of 


the Eſtate- 


Incertainty, 


Aſſignment of the Grantor, or to be taken by the Aigament of — 


good Grants. So if one grant me three Acres of Wood toward the North. de of - 


the Wood; this is a good Grant, and certain enough. - Perk, ſect. 67, &'68, 69; 
9 H.6.12. 44 Ed.3. 17. Bro. Grant 52. Dyer 91. Co.5- 24. „ 
If one Grant to one of the Children of 7. S. and 7. S. hath more then one, and 


he doth not deſcribe which he doth intend j this Grant is void for incertainey, Bro, 


Domet 31. 1 f 
If one Grant to me a Rent or a Robe, twenty ſhilling: or forty ſhillings 
Common of Paſture or Rent, in the Disjun&ive which is at firſt — — 


dhis Grant may become good ; for if I make my Election, or he pay the Rent or 
form the Grant in either part, the Grant is now become good. 9 E440. Perk, 
life 


ſect. 74. So if one be ſeiſed of two Acres of Land, and be doth Leaſe them for 
che Remainder of one of them, and doth not fay of which to 7. S. in this eaſe. if 
f. 5. make hi Election which Acre be will bave, the Grant of the Reminder to 
im will be good. Perk. ſect. 76. So it is when a man hath fix borſes in hin gtable, 
and he doth grant me one of his horſes, but doth not ſay which of them; in this 
caſe I may chuſe which I will have, and in theſe caſes, when I have made my electi- 
on, and not before the Grant, is good. And if in theſe cafes the Grantee do not 
make bis election, during his life, it ſeems the Grant will never be good. If one be 
ſeiſed of Land, and Leaſe it for years, rendring ten ſhillings rent, and after he doth 
grant a rent of ten ſhillings out of this Land to a ftranger ; in this caſe, albeit, there 
be ſome incertainty in the Grant, yet this is a good Grant of a Rent of cenſhillings, 
but it ſhall be taken a Grant of a new, and not of the old Rent, and therefore ſhall 
not take effect, until the particular eſtate be ended. Byo. Grant 77.0 
See more to this point in Deeds, and their Expeſitios, chap.J. Numb 15. wd 
Fine ebap. 2. Numb. 7. e . en 06177 D701 
In ſome caſes albeit there be in a Grant, a good Grantor, and a good Trantee; 
anda thing granted, and all theſe are duly and certainly deſcribed, yet the Gram 
may be void for ſome fault, in ſome other thing, touching the Grant: A, 

1. In the Commencement of the Eftate : For if a man be poſſeſſed of a Term 
of years, a beit it be one bundred years or upwards, and grantto another all the Re, 
ſidue of this term of — — _ be to come = — — of his — this Grave 
is void for incertainty: And yet if a man po a term in Land, gram the 
Land to another, To l Jed to hold to him after the death of the 2 for 
fifty years, or for two hundred years ; 'theſe are good Grants, and in the firſticaſe 
the Grantee ſhall have fifty years, if there de ſo many to come of the term of dne 
bundred years, at the death of the Grantor; and in the laſt caſe the Grantee ſhall 
have the Lynd for the whole one hundred years, or fo many of them as are to come 
at the death of the Grantor. Fro, Grant 154. ' Co.1, 155. Plow.520; So if one 
Grant any thing that doth lie in Livery or in Grant, and that is in eſſe at the time of 
the Grant in Fee-ſimple, Fee · tail, or for life, and the eftate is to begin at 1 day to 
come; this for the moſt, is void ; howbeit in ſome caſes the Livery of Seiſin will 
help it: But a Leaſe for years to begin i futuro, is good enough. And if a Leaſe 
be made to one for years, of for years determinable upon lives, and after a Leaſe is 

ade to another of the ſame e have and to bold from the end of the former 
ſe; this is a good Leaſe, and the Commeneement certain enough. So if a Leaſe 

be made of Land to one for life, and after the Reverſion thereof, is granted to an- 
other for life, Cum poſt mortem vel alio modo vacare contigerit, this is good. Dye 58. 
Co.5.1. Paſche,7 fac. Dennis caſe. So if «Leaſe be made to one for twenty years, 
if be live ſo long, and after a Leaſe is made to another Halondum, after the end of 
the Term granted to the Leſſee for twenty years to be accompted from the date of 
the Deed laſt made; this is a good Grant for twenty years after the firſt Leaſe end- 
ed, and the words [te be eccompred, He.] ſhall be rejected. Craddock; cale. 
Paſche, 7 = Co. 3. And if onegranta Rent to me Habendem, from the time 
of my full age for my life, and I am of full age at the time of the Grant, this 
Grant is good for my life: Co. 9. If a Woman-ſole have a Leaſe fot 
years, and take a Hinband, and then be in Reverfion Grant the — 
| | anothec 


(CHAP. 93, Yard or Ward, &c. 54. 
another Habendum after the terme granted to the husband & c. where in tuch it 
was never granted to the husband but by an Act of law, viz. the mariage, yet this 
isa good Leaſe. Plow. 192; Co. 6.56. 

2. Ia the limitation of the eſtate. For if a grant be to two & hæredilus, without 2. In the limj. 
gau, this is void for incertainty. and cannot be made good by Averment. And *2tion of the 
et a grant to one &- heredibas, is good. And if a man grant two Acres to have and cltace. Or in 


. . h 
to hold the one in fee-fimple and the other in fee-taile, or the one in fee · ſimple and - — — 


the other for life, and doch not fer downe which in fee · ſimple & c. in certaine, yet 

this grant is gaod, and the grantee hath the election. And yet if one grant two acres 

to two men, Habendirm the one to the one, and the other to the other, and ſay not 

which eit her of chem ſhall have, this is void for inc ertainty. And if one have a rever- Incertainty, 
ſion of land after a leaſe for yeares, and grant the land Habendum the reverſion, or 

grant the reverſion Habendum the land, this is good. 22 H. 6, 15. Plow. 28. Perk, 

Seft. * — — 152. Co 3 % ay - P 

In ſome caſes a grant or gift may be void at leaſt to ſome perſons and purpoſes 
when there are none of the Fefets aforeſaid in it, as when it — upon — ed, — wy 
contract, or to the end to defraud credicors of cheir debts, or purchaſors of their ground of the 
lands bought, or the like, whereof ſee before in Deed chap. 4. Numb. 5. Gran, 

And in ſome caſes albeit there be no other fault in the grant, yer it may become , In ,.c..q 
void for want of ſome other matter that ought to be done, as inrolment, livery of omiſſion of 
ſeiſin, atturnment, &c. for where theſe things are requiſite the grant is not good ſome ceremo- 
untill it be bad, neither for that thing which will not paſſe without that ceremony, . *<- 
nor yet for that which otherwiſe would paſs by the deed: And therefore if a feoff- 
nent be made of a Manor to which an Advowſon is appendant, and no livery is 
made ſo that the Manor doth not paſſe; the Advowſon will not paſſe neither. Where 
rant may be void by the refuſall or waiver of the grantee, See before in Deed 
Numb. G. chap: 4. 21 H. 7. 5. Co ſuper Liti. 

If one make a feoffment with warranty, and after the feoffee doth grant to the 3. What thats 
feoffor that neither he nor his heires ſhall vouch the warrattor or —— be ſaid a good 
the warranty ; this is 8 good diſcharge of the benefit of voncher, and doth bar the Nrant in che 
feoffee of it. And yet he may bring a #arrantia Charta fill, So if one grant to mee r oe 
arent-charge, and afterwards I grant co him that he ſhall not bee ſued for this rear; == Or — 
this is a good grant to bar me of bringing an annuity for the rent. And yet I may _— 
diſtrain for the rent ſtill. And ſo + converſo if I grant to the grantor he ſhall not 
be diſtrained for the rent, by this I am barred of a diſtreſſe, but not of bringing an 
annuiry for the rent. So if the Lord doth grant to his tenznt holding by Knights 
ſervice, that his heires ſhall not be ia ward &c. or « man doth grant to his debcor 
that he will not ſue him for the Debt at all, or untill ſuch a time; or one grant to his 
Leſſee for life or years, that he ſhall not be impeached for waſt ; all theſe are good 
diſcharges, and may be pleaded by way of bar to avoid circuity of Action. 7 H. 6. 

43. 21 H. 7: 23. Perk, Seft, 69. Bro. Grant. 175. Kelw. 88. 
How a grant ſhall be uſed and taken Brownlows Rep. 1 pert. 32. 2 part, 57. 192. 


193. 


Gig-Mills,&c. Char. 94. 


Gig Wu,, 
whac. 


Gn/dimiths, 
0 eld and Se l- 
Tir. 


Guns and Croſs- 


bow». 


Dag. 


Haque and De- 
mi · Haque, 


Hereſie ind He- 


retick, what. 
Apoftate. 


* 


Hemp and Flax, 


Honor and Hs 
nor. Court, 
what. 


Horns and 
Horners. 
Hops. 


Horſes, 


—— 


C HAP. XCIV. 


Of Gig- Mills, Goldſmiths, Guns, Hereſie, Hemp, Horor, 
Horns, Horners, Hops, Horſes, Apoſtate. 


Of 'g-Mills were Mills uſed in the making of Cloath, which with 
—— are forbidden by the Statutes of 3 Ed. G. 2 
Bd. C. 22. 

; For Goldſmiths, Gold, and Silver. See the Statutes of 
4 H. . 2. 2 H. 6.14. 18 Eliz.15. 2 H. 5. 4. 6 H.. ; 
H. 4. 13. 37 f 3. 7. 28 E4.2. 20, 25 Bd. 3. 12. 5 Ed. 
16. 4 H. 7. 28. 2 H. 4. 5. 9 Ed,3.1. 842.8 0 H. 6. G. 
27 EA;. 14. | | 

The Hand-Gun is an Engine prohibited to be uſed and 
carried about; and within this word is included a Dag, though ic were invented 
fince the Statute: As within the word Crofs-bow is included a Stone-bow ; and 2 
Hag-bur, Haque, or H:que-bur, isa Hand- gun of about three Quarters of a yard 
long: And there is alſo che half Haque or Demy-haque. But for all theſe, and for 
ſhooting, See 33 H.8.6, 2 3 E4.6. 24. Co. 5. 71,72. 1 Pac. 25. 27+ 5 Elix.z, Fo 

Gun- powder and Sak-Peter may be brought in from beyond Sea; and it ay be 
made freely in this Realm, 16, 17 Car. 22. | 

An Heretick (by our Law) it was one that did wilfully oppoſe ſome principal 
Head or Article of Chriſtian Faich, evidently againſt the Scripture and Do&tine of 
the Church, he was to be dealt with by the Biſhop, if obſtinate to be excommuni. 
cate; and if he did not fabmir, to be burned. So alſo, if he did conform, and then 
fall away, and become Apoſtate, Theſe things are gone, and changed with the times, 
But of them read, F.N.8.209. Bro. 458. Dott. & Stad. 29. 2 H.4.15 11 Hs. 
14. 1 Elix. 1. $H.8:14.'2 H. 3. 7. (v.upon Littl. 28 1. 3 pert. Inſf.c. 4. See Ser- 
vices of God, | 

For this ſee Statutes, 33'H 8.17. 21 H. 8. I:. 

Honor doth fignifie ſometimes the moſt noble ſort of Lordſhips, whereof the la- 
feriot Lordſhips or Manors do depend by performance of ſome Cuſtoms or Services. 
to thoſe that are Lords of them. And it ſeems there are none of theſe, but ſuchu 
did originally belong to the King, and have fince been given in Fee to Noblemen 
= theſeptaces are the Courts called Honor Courts, 37 H. 8.18, 31 H. 8.3. 

For Norns and Horners. See 4 EA. 4.8. 7 Pac. 14. | | 

12 Hope, and the puriiſhment of them that bring into us, or uſe bad Hops, Ste 
I Fac. 8. 4 was, 

For Stone-horſes, Mares, and other Horſes. See 27 H.8.6. 32 H.8. 13. 8 fla. 
1 22 5 Eliz 19. 11 H.. 13. 2, 3 Phil. & 41.7. 31 Elix 12. 21746: 
28. 20 K 2. 5. | 


Cur: 95, 96 Houſe boot, Cc. Hunting, &c. 645 


CHAP. X CV. 


Of Honſe- bot, Fire- bot, Plongb · bos, Hedg- boot, 
| .. and Hay-boot. h 


Ouſe-boot is ſufficient Timber and Wood for reparation of „% 5,14, Fire- 
che houſing : Fire-boot is fufficient and neceſſary fuel to boot, c. what. 

burn: Plough-boot is ſufficient and neceſſary Timber and Plough-bort. 

Wood to make and amend Sullows and Wains, and the reſt 

of the Plough geer: Hay-boot is ſufficient and neceſſary Hoy*borr. 

ſtuff to make Rakes, Forks, and ſuch like Inſtruments ; and 
 Hedg.boot is neceſſary ſtuff ro make and amend the Hedg-boor. 


s, 
All theſe a Leſſee for life or years (be his Leaſe in wri- 

ting, or by word) may (by the Law) cut down and take without any leave of the 

Leſſor, in any part of the ground demiſed to him; whezein theſe things are to be 

known. | * 

1; Where the Law gives him leave to take any one of theſe, he may take all of Leſces that 
them. 4 Arn ' have Eſtates 
2: He may take them, alchough there were no ſpecial Agreement, nor words in n. 

his Leaſe to give him liberty to take it. | 2 : 
3. He may (is it ſeems) cut it before he uſe ir, that it may be fit for aſe; bur not 
before ſome occaſion begin to appear for the uſe of it. 
4. If he be refirained by any ſpecial Agreement contained in his Leaſe, then he 
may not take it; for, Modus & conventievizeusnt lege: ' 
5- He may cut not more then enough, and not ſuperfidi 
6. The ſtuff he doth cut and take, muſt be to amend and make the H be- 
longing to the things demiſed, to make the Corn and Hay growing upon, and com- 
ing of the ſame Land; the Wood for Fire to be burnt in ſoe part of the houſing, 
ler by the ſame Leaſe ; the Wood for Timber to amend part of che houſing de- 
miſed: For if it be beſtowed in any other place, or to any other purpoſe, ot more be 
cut then is ceaſonable, or otherwiſe then, as is before ſer down, it will be a Waſte. Waſte 
See for this Co. upon Lirel.41, Bros; Common 32. F. N. B. 59. Dyer 19. Firs 
Common 28. | * 


l 
= 


— — 


— 


CHAP,” XCVL.- 
Of Hunting and Hawking, and if Hawky, 


aS to theſe things, this is to be known: | 
1. None may Hawk or Hunt with Spaniels in ſtanding Hunting , 
Grain, or before it is ſtocked, under pain of forty ſhillings to . Gr. 
the owner of the Ground, if he do it without his leave, 
23 Elia 10. Fn} | E 
2 The penalty of taking Hares, Pheſants, and Partridges Mues, Pheſante, 
by Nets and other Engines, 23 BH 10. 1 Pac. 27. 7 fac 11s T idees: 
21 H.. 17. — 
. 3: The penalty of keeping Gray hounds, Dogs, or Nets; 
to kill 4 * Deer, Hares,Pheſatcs, or Partridges, 1 Par. 27. 7 fac. ff. 11 H. m. 
14,15 H. 8. 10. | aft! jbl 


4. The 
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Idiot. /dolatry, and Implication. C ar. 90 


; Hawks and 
Hawks-Eg88- 


Hunting ina 
Park. 


Sed, 1. 


1. Idiet, whar. 


The kinde. 


Who fhall be 


the firſt of ?«/y,and the laſt 


Woods, or other Grounds, 
or Hawks Eggs, 


37 Ed.3.19+ 


Herons, in their own Woods, 9 H.3. 13. 
Tuſtice of Peace, 2 part in the Seſſions charge. 13 R. 2. 13. 14, 15 H. S. 10, 


Impriſonment, and treble damages to party grieved, 
more for this. 


Ibe of buying or ſelling Deer, Hares, Pheſants, Partridges, 1 Jac 27 
$. Ro for Ham at, ordeftroying Pheſancs, or Partridges, — 
of Anguft, 7 fac. 11. 
ing down Fiſh-pond Heads, or entring into Parks 
there to kill or chaſe the Deer, or take away Hawks 


6. The penalty for 


5 Elix. 2 | : ; 

7. The penalty for —_— concealing, or taking away Hawks, 34 Eq, 
H.7.19, 18. 21. 

— e Airies of Hawks,Sparrow-Hawks, Faulkons, 

But. you-may fee more of « 


J- 22. 


8. Every man may 


u 
g. None may kill or hunt Deer or Conies in any Park, in pain of three moteiht 
3 Fer. 13. 7 Pac. 3. See there 


CHAP. XC VII. 
Of an Idi ot, Idolatry, and Implication. 


N Idiot or Man Non com pos ment is, is one that is void of Reaſon 
and very fooliſh, and wanteth natural and common Uaderſund- 
ing. as inthe Caſes, infra. Sometimes the word is taken for 
= toavoida Deed made by ſach a man as is ſo, Terms Ley Idiot. 
(romp. Fur. 114. . | 
98 There are four ſorts of Men Nen competes mentis. 
1. An Idiot or Natural fool ſo born, and be is called an Idiot 4 Nativitate. 
2. One that is ſo by the Viſitation of God, and he is called an Idiot Accidental, 
3. One that is Lunatick by certain fits and ſeaſons, that hath his Lucida inter- 
valla. | | pH 9 a) 
4. One that bath made bimſelf ſo by his own act, as a Drunkard ; one thut is 
born dumb, deaf, and blinde, is accounted as an Idiot to ſome purpoſes. 
He is then reputed, and to be taken a Natural or Accidental Idiot or Lunatick, 


accounced ſuch ghen he may be made to believe any thing: As that an Aſe can flie, Trees walk, 


4 one. 


How he is to 
be tried. 
Idiota Inqui- 
rendo, what. 


and Beaſts and Birds ſpeak, and the like ; or that cannot number twenty pence,name 
his Father and Mother, nor his own age, of the like. But if he have ſo mach know. 
ledge, as to be able to read or learn to read by the inſtruction of others, or meaſure 
an Ell of Cloth, or name the days of the week, or write Letters, or make acquit· 
rances, or beget children, or the like, whereby it doth appear he bath ſome light of 
Reaſon ; in this caſe, he is not to be 4. fal. Ideot, Co 4. 124. (6. ſuper Littl. 
247» * 5: Terms Ley Ideot. Swinb, foi. ;. Broo,443. Co.4.12. 128. Cramp, 
Ar. [+38 

This Idiot is to be tried and diſcovered by the Writ which is called De Idiaa in- 
guirendo, whith is a Wrie directed to the Bſcheator or Sheriff of any County, where 
the King when he underſtood there was an Ideot, ſo weak of underſtanding, that be 
could not govern his own Eſtate: That the Sheriff or Coroner therefore do call 
before him che Idiot, and examine him before a Jury, whether he be ſufficiently able 
to manage and order bis own eſtate wich diſcretion, and accordingly to certifie, Co. 
9. 31. F. N. B. 231. 211 

He that is an Idiot 4 Nativitate, the King ſhould have the cuſtody, and Ward - 
ſhip of all his Land (except Copihold Lands of whatſoever Lord the ſame be held, 
and by what means ſoever, as by purchaſe or diſcent, the Ideot did come by them. 
Allo he was to have the cuſtody and Wardſhip of his Body, Goods, and Chattels, 
and all that is his, during the life of the Idiot: And the King was to have the pro- 
firs of all this to his own uſe, ſave onely that with the ſame, he muſt fine and pro- 
vide fot the Idiot and his family, ſufficient Meat, Drink, Apparel, end other neceſſariet 


But 


Cao). 5 Taior, Idolatry, and Implication, E 647 


was to have no intereſt in the Eſtate and Subſtance of the Idiot, but 
aps Culody, and therefore be could not = of the Lands, or Goods, or 
Chattels- (unleſs perhaps make 8 Leaſe of the at a yearly rent) And if the 
Idiot happen to come tobe of bis x minde again, cheñ the King was to deliver 
alt that was bis to bim'sfain, if not, be was to leave it to the Heirs and Executors 


or Adminiſtrators of rhe aſtet bis death: But Rights or Titles of Entry or 
Action, that the Idiot had, hoſe (it ſeeras) the King | no benefit by nei. 
ther could he make any uſe of; but for all that was in , he (as to have as 

before. And if any man ſhould have kept the Body, Lands, Goods, of Chattels, 

from the King, the King ſhould have remedy to recover ic. 27 Ed. 2. 9, 10. Co.8, 

170. Stawf. pr. c. 9. C4. 126, 7 F. N. B. 232, 33 Hi 8. 46. Dyer 25. 164. 

Fitz ſa Def. 37. * 1 H. 7. 24. 1 N 1 

And for the Lands, Goods, and Chattels of Lunaticks, the King was to hold them 
during the time of their Lunacy : But as for this Idiot, and he that is an Idiot pet 
Accident, or one that hath bis Lucida intervals, the King was to have their Eſtate 
and Subſtance, not as he had the eſtate of the Natural Idiot to his own uſe without 
rendring-an-account ; but in this caſe he had them onely to keep for the Lunatick, 
and was to find him and bis family with it; and when he came to be of ſome memory 
again, muſt render to him an account for the profits, and deliver him all the over- 
plus of that bath been lzid out for the maintenance of him, and his family, Cv. S. 10. 

Dyer 25. Stauf pr. c. 9. F. N. i232. | 36 

If a Copiholder be an Idiot, his Copihold-eſtate ſhall be ordered by the Lord; 
and not by the King. Dyer 302; 2 | 

it ſeems ſuch an Idiot may conſent to marriage, and his Iſſues are Legitimate, +» Leg. 4. 
Trin 3 Jae. B R. Stiles caſe, What Adds 
If ſuch one were made g Judg, all Ads that ſhould be done by, or before him, buch an 1dr 
u Judg, were good, and would binde all mens; Bros. 446: 

If ſuch an Idiot do any thing by Fine or , or the like, it will binde him, 
and all others, as if he were another man. But the Judges, before whom ſuch a 
Fineor Recovery is taken, ought not to admit it; ſo if he atknowledge a Recoꝑni- 
3 it " — 2 4 127. =_ oa —_ 4 

If ſuch a perſon, du time of his Idiocy or Lunacy, had committed Trea- 
ſon againſt the King. be ould be puniſhed as a Traitor. Co. 4. 124. 

All Acts that the Lunatick man doth, during the time of his ZLxcids istervalla, 
though it — Deed in the Countrey, as a Feoffment, Obligation, or the like, ſhall 
binde bim and all others, that it ſhall concern, as any other man. So if in thoſe times 
he commit any Felony, or other offence, be ſhall be puniſhed as another man. Ceo. 


4. 127, ST} LEES 

All Acts that are done by a Drunkard that makes himſelf Dy non ſane memorie, 
ſhall binde and prejadice him, as if he were not ſo, as Deeds, Obligations, and the 
like, or Bargains and Contracts, he doth make then: Alſo if he do then in thae 
caſe, commit any Treaſon or Felony, his Drunkenneſs will not mitigate, but aggra+ 
rate his offence. (0. 4. 124; Plow-19. Sex Terms Law Diſability 148, 1 

If he make a Bond, and muſt be ſued upon it, and Recovery be bad amd bis Exe: 
_ done or money paid, before the Office is found; this is unavoidable. Co. 4. 
126, | 


If ſuch a one as is a Natural or Accidental Idiot or a Lunatick, by the AR of God, 
do whiles he is ſo, do or commit any act of Felony ; this is no Felony in him, nei- 
ther ſhall he loſe or forfeit life or goods, or any thing elſe, though the act be Felony 
by a Statate, that doth ſay that every one that doth ſo, ſhall be judged a Felon. 
Stenf.1.7. 3 H. 7. r. C04. 127, 21 H.7:41. | | 

If ſuch a one in thatcaſe make a Teſtament, it ſeems, it is not good. See Teſts 
ment. Co 6.13. Dyer 203.7. 

The Acts and Deeds of ſuch perſons done, during the time they are ont of their 
minde, are void or voidable as Acts done by Infants are. See [»fant. F. N. J. 203. 
7H.4.5. 52. See more for both of them, 7 amen Numb. 4. Grant Numb. 2, 3. 
Fine Numb. 6, 8. Capacity; Diſability throughout, 

Privies 


648 ry Impriſonment. Th Cg 


Who may uke Privies in blood, as Heirs, may take adrantage, and ſhew the Diſability of they 


Anceſtors that were Nen compores mentis, and ſo avoid their Acts and r foe the 
— = ph cauſe : And for — they may baye a 5 appointed for that end called De 


not. ox fait compur m I. Alſo Privies in ation, asExecutor or 4 
— cod terſr ® be ſhould mate gg Oblgntion, Lorenane cs — 
it avo hen C. 4. 177, 
what. be o£0eJ May y | IA ed 27 
che King might avoid it at any time, during the Idiots life 
- change out of his Land, and die, bis Heir may avoidi 
ſhall bold i diſcharged. Lied. go; „406. nn. 
A man himſelf that is Now compos mentis, ſhall never for that cauſe avoid bis own 
a4, either by La ot in g Court of Equity; for a man ſhall never be receivedand 
allowed to ſtultifie himſelf, Adjudged, Tris. 37 Eliz. Stroud venſus Marſhal, J. l. 
Mich. 2 Fac. Linch verſm Hinde. Adjudę, Littl. 407, 406. 
privies in Eflate, cannot rake advantage at any ſuch; Piſability; 28 if W Dobeis 
Tail Non campos mentis make a Feoffment in Fee, and die without iſſue, bein Rever, 
ſion or Remainder cannot avoid this Deed, by this Plea, So if Tenant do Neo fas 
wemoria make a Feoffwęnt in Fee, and die without Heir, ſo that the Land ſhould 
Eſcheat, the Lord cannot avoid this Feoffment for this cauſe. Co. 4. 12). 
The old Statutes about Idiots are Prereg. Regis 9,7 0% k 
1dolatry and For che taking away of the Monuments of Superiliion and Idolatry, Ste 47 
Superſtition. 8 Aug 1643. 9 May. 1644. See Pope. 1 1. 
Implicajon, Implieation is where the Lam doth imply ſomething that is not expreſſed between 
what. parties, upon their Deeds or A reements, as ſometimes, if there want work to ex. 
refs rbeir mio der, the Law will belp n by Implication 44 * lo one word, or thing 
ſhall de implied by another, ſomer:mes one 5 | be implied by evother, 
Deviſe, ſometimes one Eſtate by another: As ff one Deviſe, that after his wife f. . ſhall 
have his houſe ; here the wife hall ha ve an Eſtace for life by Implication, It i alſo 
in divers otber caſes, at if one grant an Office, it is a Condition taciteimplied by 
Law, That he muſt execute the Office, elie the Grant to ceaſe. So in 
a Condition and a Warranty are zacits implied. Quad neceſſario ſubintelliguur ms 
deeft. See in other Titles. ol "ls nay 
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CHAP. XCVIIL 
f Impriſonment. 


iſonment is where a Man is reſtrained of hs uſual and law 
liberty; ſo that he cannot go abroad at all times, and in il 
aces with that freedom, as at other times without Bail ct 
inpriſe: And this, whether it be in the open Fiel or in the 
- Acreec, or in a Houſe, or in a Gaol, or ins Stocks, all come 
to one, if it be any Reſtraint of Liberty, it is an Impriſonmeat 
Terms Ley Impriſonment, 
San An Atreſt ſeems to be nothing elſe, but the firſt AR of thi 
„ Impriſonment, ben a man is fieſt taken and reſtrained from 
his Liberty. Terms Ley ArreS. Note that this Impriſonment will excuſe a mani 
many Caſes from prejudice, for which ſee Co. ſuper Littl. 159. 260, &c. | 
S. one lay bands upon a man, and bo'd him; keep him in a houſe, lock him ins 
2: What at roam, tyc bim to a Tree gr Poſt ; put him in priſon or Stocks, or the like; allthel 
duell be ad de Teprifonments. Soif one ſay to another, I Arreſt you in the Lord Provefie! 
— rame, and lay no hands en bim, it ſeems this is an Arreſt, eſpecially if he be a — 
or not. worn Officer that doth fo, for in this caſe were the Arreſt good, the Party is 
to obey, and to ſubmit to the Arreſt. And ſo was the opinion of the Lord-Keepe, 
add the o Chief Juſtices, Mich. 5 Car. Co g. 66.69. 2 


1. Impriſonment. PESOS GON 


1 


Arreit; 
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vw 


= Sz x OaTS 


EDO an 


XR A AN 


in at his day: If one 


— — 


But if one do only require another to ſtand or ſtay, or ſay he doth intend, or will 
2 him, but doth not lay bands upon him, nor ſay be doch arreſt him; chis,ir ſe 
without more, is no arreſt nor impriſonment, Br. F. Impriſ.37. l 2 


caſes where the Common-Law, or where any Statute doth give power to 
—— — chere it is lawful and juſtifiable ſo to do. But in that caſe he that — — — 


Pri 
ſo, muſt tale heed that he do purſue the Statute in the manner and order of do- ſhall be ſaid ro 
pre As if a Bailiff be found — before Auditors, the Auditors may be lawful. 
commit him to Priſon ; but then it muſt be to the next Priſon, and it muſt be ſpeedily, A - ref] — 
13 EA. 11. Dyer 204. the Arreſt. 
"One — of Witchcraft may be impriſoned, Sr. 1 fac. 
A Forger of Deeds, or one.that doth agree to any ſuch ching, to the intent any 
Freehold may be recovered or charged, may be impriſoned. So if one had refuſed to 
pay his Tythes after ſentence given in the Spiritual Court for them, he might be im- 
priſoned, 27 H. 8. 1. And ſo in divers other caſes, and for divers other cauſes; for 
which ſee the Statutes at large, 5 Eliz 14. . 
In all caſes rly, where « man js Gaed by any Courr that hach power to fine Fine. 
and impriſon there be may be impriſoned alſo ; for Impriſonment is incident to 
every Fine: As if Jurors will take more then their Fees for theit labors, after they have 
given their Verdict, of him for whom they gaye it: If men will conſpire to put a 
man indanger of his life by Inditment 15 one will willingly plead a falſe Plea, to 
delay the Suic : If a Sheriff or Bailiff of a Franchiſe will not, or will falſly return his 
Writ directed to him: If a Guardian in Chivalry will take a Feoffment of his Heir 
within age, of his Land: If in a 2 id juris clamat, or Per que ſervitia the Tenant 
lo appear, and refaſe to attorn : Ir a Sheriff vegled or refuſe to take his oath when 
he doth enter to his office: If a Leſſee doth commit waſte after a Prohibition by 
ftr. If one plead a falſe Deed, or deny his own Deed, and upon Trial it be 
againſt him : If a Jurot give a falſe Verdict; If one an Attaint, and it 
paſs againft the Plaintiff: If one bring an Appeal, and by his d the Will abate, 
ot upon Trial it paſs againſt the Plaintiff: If one that is upon Mainpriſe, fail to come 
a Treſpaſs, Diſſeiſon, Forcible Entry, or the like; for theſe 
and many other cauſes a man. may de impriſoned. Br. Impr. 9.77. 101, 102. Br. Fan. 
Impr.107. 10.13.98. Fir per que ſervitia, 23. Dyer 168. Co. 5. 105. 32 H.8. 54. 
Zr. Impr. 5. 9.14. 11.113. 4 6 
Aman may be impriſoned far, or upon ſuſpition of Treaſon, Felony, or any other 
great offence, for the preventing of any ſuch offence, the breach of the Peace, or the 
like Ty for Night- walking, and the like. Jide infra, 9 Ed. 4. 26. 20 Ed. 4. 6. 
11 £4 4.4! 0417/4972 " 
If a man be mad and furious, and like in his madneſs to harm; he may be bound 
or ſhut ey man whiles he is ſo, to prevent miſchief, Br. F. Impr.35. 
If men ride armed, or there be an Rebellion, the Sheriff, Officer, or any other ag 
7 to them, may arreſt and diſarm them, and no falſe Impriſonment lieth, 
7.7. | 
If the Impriſonment be on a falſe and fained Suit; as in ſuing Execution on 4 
— when the money is paid, no falſe Impriſonment lieth for this, Stat. 
43 E. 3. c. 35. | 3 
If a Conſtable make a Deputy, and the Deputy do execute Warrants and make 
—__ it ſeems this is good. Phelps and Winſcombs Caſe, Mich. 13 Pas. 
If a Hue and Cry be levied, and nocauſe; he that doth arreſt on ſuch a Hue and 
Cry is to be juſtified, and he that raiſed it ſhall be puniſhed, 21 H.7.27. 
 Ordinaries might impriſon Priefts for Incontinencie, 3 H. 7.1, 
* By and upon a Writ of Vi luca removenda, the Sheriff may arreſt a Clerk reſiſt- 
ws, = Ubeit the Writiſpeak of many, and thoſe Lay-men, Adjudg. Trin. 18 Pac. 


For Treaſon, Felony, or Breach of the Peace, any man may arreſt without War- 
rant or Precept, New Terms ley Arreſt. But he that doth arteſt, muſt ro het 


de done, Secondly, that he be fuſped, ne 
000 
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Suſpition. 
Common voice. 


In reſpect of 
the party ar- 
reſting, and 
his authority. 


Se, 3. 


Impriſonment. 

him above another ; as that Hue and Cry is gone forth, and dech denote fucha mis 
as he is; or that it is the common voice that he is rhe man, Or it is ſuch a men us be 
is, or that he is a Companion of Thieves, or ti at be hideth himſelf, flieth, or the 
like. Fot in theſe caſes any man may by warrant of the Common-Law, without any 
Writ or Warrant from any other, and that before Preſenement, Indictment, &c 
arreſt the party ſuſpect; and whether the cauſe of ſuſpition be good, ſhall be tryed 
by the Judges in the Action of Falſe Impriſonment, or upon a Habeas Corpus, Bae 
ir is ſaid, that an Arreft upon a Hue and Cry is not good, unleſs ſome. | 
been committetl. Co. 2 par. Int. 2 H. J. 15. 5 H.7.5. And any man ſo takenist 
be brought to Gao), to abide till Seffions, to be acquitted or indicted, Id Fer 
more, Cromp. Pur. f. 16.6. 80. 4. 93. b. 97 b. 1 0. See more in Co. 10.76. 

A Jtiftice of Peace may himſelf in his own diſcretion urreſt a man, and compel bing 
to find Suretics for the Peace: And if be will, he may then let him go without giving 
Surety, and no falſe Impriſonment will he againſt him, Br. Treſp. 177. 

Any man as well as a Conſtable or Officer, after a Felony is done, that doth ſulpe& 
another, may arreſt him and bring him to an Officer, or to a Juſtice of Peace, ot to 
Gaol. which he will. — is caſe the party muſt rake heed of two things 
1. That there be a Felony done. 2. That de have ſome cauſe and reafon to ſuſpod 
that party that he doth arreſt. Ser Cauſes afra. So amy one that doth know ſuch x 
man dath committed the Felony, may of his own without any Warrant from 
4 Juſtice or Officer, apprehend the Felon, and carry him to the Officer, Juſtice of 
Peace, or Priſon. Plow.49. 29 EI 3. 9. 13 H. 7. 10, 20H. 7. 26. 5 NM. 5. G. 104.4. 


17. 14 H8.16. | 

a A Watchman may arreſt Nighr-waſkers in che night, 4 H.7.15: Co.9 68, ot any 
27 prides 3 82324 13 — 1 A. 

ete de any Brea e Peace by flphting, of ary apparent likelibood 

ol, che Conhables or Officers may _ the nnd (ex themby the hpels, ot 
put cem ih Ward. So if they offer to aſſault the Officet himſelf. So if chere beg 
lewd ſutpected Fellow in a lewd Houſe, it ſeems the Officer may ſer hinibytheherk, 
Finthes ley 336. Fitz. Bar 202. 3 H. 4. 9. 5 H. 95.6713 Hy, 0. 1081419, 
12 H. 5.18, 22 Ed 4.35. And if there he an e 
frayers to keep peace: Bur the Affray bemꝑ paſt, ey cannot le further with» 
out authority from Officers, Co. 2 par. Ins. 52. 11 1 mk 

If avy Sheriff, Bailiff, Conftable, Officer, or other Minifter of Juſtice in doing 
their Offices, as executing ''Writs, the Juſtice of Peace Warrants , keeping the 
Peace, or apprebendinꝑ Felom, require others+0 aid them in that-work ; the parties 
ſo required muft aid them, and then their Arreſt or Impriſonment is as lawfulasthe 
* Star. 2 H. 7. c. 15. Weftm. 1. c. Minton 3 H. 7. 1. C.. Ce. 8:66. 

9. 15. | | 

? If one man wound atother, ſo that ĩt is ancertain ether he will die or live; the 
Officer may appretiend the party, and keep bim in hold cill he fee whether the perij 
be like to live or die, 10 H. 7. 26. And any other man may arreſt ſuch a man, an 
bold him for a rraſonu ble time upon this necount, Co. 2 1nſt.52. 
, —— — — ſeems any other Spare a8 the Sheriff or 

Officers, may arreſt the party without any Warrant: But if he be outlawed inan 
Non perſonal vil, rontya. 120. 950 | , 

By a Wurram from the Lord Protector, bis Council, or from any the Courts ot 
wy ner, or from a Juſtice of Peace, or from the Sheriff, one may lawfully. rel 
or impriſba unother: As if a haves Writ toluveſt a man, and be make 2 
Warrant to ty Bailiff of Franchiſe, or vtherfworn, known, or ſpecial Bailiff-to ar- 
reſt he parry; tics good authoriry. 'But therꝰin they muſt 'rakeevd they do 
tet rrate, or tife che Arreſt or Imprint maybe wrongful. And 

s Watfart, it ſeems, muſt be in writing, — oy arreſted be preſent; 
or elſe ir ſeems no good authority, But if the party be preſent, it ſeems ſuch verbal 
hockey þ 2900 enotigh, | Co, 8.767, 26 H. 7.51 Co: 6.64. ' Bro, 'Treſp, 339 
1029-7. T8. +4 opp x Ae . 

Wa Stierfff or tis Banff arteſtu man d Cupiu/ diteftodee them, and abere be 

l i # ne 


eds lod. U 
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Original on which the Capias was grounded ; yet the Arreſt is lawful in em. 

Soif a Capias come to them to take the body of a Duke, Countee, Baron, Durchels, / 

a Counteſs or Baroneſs, againſt whom by Law no Capias doth lie for Debt, or the 

like, and the Sheriff do execute it; the Arteſt and Impriſonment is lawfal. So if the 

Suit upon which che Proceſs do come to him be never ſo unjuſt, and be arreſt by 

yertue of the Proceſs, his AR is lawful. Co. 8. 67. 16 H. 7, 3. Kelw; g8. 


Ed. 3. 33- s i 
4 2 ARion is entred in London, a Serjeantat Mace may arreſt the party with 


ex officio, without any t at all. Co. 8.67. 
* — 8 that walk by night, and carry them to a 
Juſtice, or ſer in the Stocks till the morning, 5 BA. 14. | 
Ifa Commiſlion contre legem be to F. . to arreſt . N. and J. S. do it, the Arreſt 
is lawful in him, and no falſe Impriſonment lieth, Br.Treſp.37 2. | 
If a Sheriff arreſt a Duke or ſuch like on a C, the Arreſt is lawful. See 


before. BSE . 
If there be two or more of one name, and the Sheriff hath Proceſs againſt one of , 5% 4: 

them, and there is no diſtinguiſhing addition whereby the Sheriff may know which is — 
intended z in this caſe if be do milde e, yet the party arreſted hath no remedy but ;cacq. 
by. Iademnitate newinis. But the Sheriff or other Officer is to ſee at his peril, that he 
miſtake not the party in caſes of Arreſt; for he is bound to take notice of him; for 
if he miſtake him by information of another, or the like; he ſhall have this Action. 
And ſo was the opinion of the whole Court, Trin. 38 E. (wr: Caſe, 
J. X. 

If a Ci come to a Sheriff to arreſt a man by a wrong name, and he do it; this 
Adden hed, use, 2 por. 48. S0 * — — to the Sheriff to arreſt 5. G. 
and he do arreſt ay —_—_— aU do ſhew him a won man ; 
this will not help him. And yet if there be practice between him and the party ar- 
reſted, he may aver this, and that will help him, Brown. 1 par. 211. Ser By, F. 
Impr.1 9. 
one be arreſted on a Laticar Or Kapiac in the morning of the day that the Writ ime. 
is retornable, ic ſeems the Arreſt is lawful, Tria. 3 — a — 

one arreſt a Miniſter or another on a $ ay, either at the ſuit of the party 
or the Protector, it is a good Arreſt, But if the Miniſter be arreſted ac his Church, 
eunde ot redewnde to ot from the ſame, the Bailiffs for this may be bound to their 
good behaviour, or might have been cenſured in the Star chamber, eſpecially if it be 
CIO about Divine ſervice, 1 R. 2. 15. 50 Ed.3.5. Co.9.66. Brag: Cale, 

10. 7 . C. B. b | 

if — atreſt another in the night upon a Proceſs for the Lord Protector, or a 
common perſon, the Arreſt is lawful, Co 9.66. 

If two men be fighting, and one of purpoſe to prevent harm put one of them Of the manner 
up in 4 houſe, or lock him in a chamber till che heat be paſt; it ſeems this is law- and order,and 
2 * had been quarrelling only , and not fighting , contre. By. F. 4. 

pr. 2 

If a man take another on ſuſpicion of Felony, or the like, and after put him in the 
8rocks for a while till ſome other courſe can be taken with him, it ſeems this is law- 
ful and juſtifiable. 80 if he be ſick, and be keep him a while for that, 5 H. 7. 4. 

29 EA;. 9. Ed. A. 22 Ed.. 25. Br. F. Impr.28. "ry 

If one arreſt anothet on a Juſtice Warrant, and let him go, or he and after 
1 CO Regen upon the ſame Warrant, this is good enough, Ir. Impr. 18. 

PF, „13. nd 

if ore ae the Wardſhip of the body of a Ward happened to him, this is juſtifi- 

Ea man be in danger to be killed by others, and ene put or lock him in a houſe 

or chamber to keep him from their violence, it ſeems this is good and lawful; bur he 

2 £ — — —— 

ions do Keep or Carry a man or oman ir own agreement, as a horſe, 

ina Bae, fe le this . nir d, Br. Imp. * : 
000 3 1 


SANKT rss 


In reſpe8 of Tone arreſt a manupon a Writ in a Ffunchiſe, the Arreſt is good. and th a.” 
the Place. of Falfe impriſonment will not lie, but an Action of the Caſe al Ch. 1 
214 Fac. | | RY 590 
fa man be arreſted in a Church, the Arreſt is good, and no Falſe iupriſonmert 
lieth : But if Divine Service be let, the Bailiff may be puniſhed. See before, See 
.Co.9.66. : ; 24 0 | | 
If a Priſoner eſcape, and the Sheriff take him in another County and arteſt him 
Sell. 5, there, the Arreſt is lawful. See Eſcape, inffa. 14 
In teſpect of If a Conſtable or any other take a man for Felony or Treaſon, or ſuſpition of 
che purſuir of Felony, and carry him to the Gaol preſently without any further Warrane, this is 
Authority. juſtifiable, and the Gaoler muſt at his peril receive him. But if another mar that is 
do Officer do ſo, however it be juſtifiable in him, yet it ſeems the Gaoler may chooſe 
whether he will receive him or no, without a Juſtice of Peace*s Warrant. And yetif 
another man take the Felon in the manner doing his Felony, in this caſe itſeems the 
Gaoler muſt receive him. And if the Gaoler in theſe caſes refuſe to receive him, the 
- * , Officerdrother may take home the Priſoner and keep him at his own houſe till courſe 
de taken; and all this is juſtifiable, Br F. Impr. 24.27. a 
„If a Sheriff make a Warrant to three conj unctim & diviſim to arreſt one; and one 
or three of them do ie, this is good, L»dlow: Caſe, B. R. But if two of them do it, 
it ſeems it is not good. 1 95 ny 
If anotlier man that is no Officer arreſt a man on ſuſpition of Felony, and then 
deliver bim pver-to an Officer, and the Officer let him go, or do not bring him to 
the Juſtice or to Gaol, yet the Arreſt of the firſt man is lawful, Br. Impr. 
If a Prifontr+ be by a Writ of Habeas Cor pus, or the like, to be bronght to i 
»#jyſter. into any of the Courts there, and by the way the Sberſff. bring him 
thraugh another County; and there he detain him; yer there his detaining of him 
in this caſe. is lawful: Contra, if he did go there with a Keeper without Writ, Nu 
infra." Dyer 66. ARVCN the ITN & "POY 2M C - | 
If a Juſtice of Peace ſend a Warrant to an Officer to bring 7, S. befo * 
one of the Juſtires of the County, to pive Suteties for the Peace; and kde 
then to carry him to Gaol's And the Priſoner would go to one Juſtice,” — 5 
Officer may bring him to another; and if he refuſe there to give _ | 
may take him to Gaol upon- his firſt Warrant without any other. And in all theſe 
caſes, no Action of Faiſe impriſonment will lie againſt the parties that do iteſt or 
impriſon, Co. 5. 59. | us | mung 
Af one threaten to kill another, or break the Peace, and the Officer bring bim to 
the Juſtice; and if he refuſe to be bound for the Peace, and the Officer catry him 
to Gaol; this is awful, 2 Afſ. p.56. 54.7. M 38 Ed 3. 6. 5 2 
If after a man is lawfully arreſted, he be committed to a private Priſon, where he 
| ,*. ſhould be ſent tothe commonPriſor, it ſeems this Action lieth. By Cook Ch Juſtice, 
. . {+ Brownl. 2 hrt. Ares u mat 91 *f bit) 
4 _ the | The Law doth much favourthe-Liberty of men: And therefore if any nun ſhall - 
— Im. bereſtrained therein — — cauſe, the party ſo wronged may have an Action 
all be aid to Of Falſe impriſonment; in ae nature of an Action of Treſpaſs, which ſieth where a 
be unlawful, man is wrongfully impriſded, or detained in priſon cotitraty to order pf Liw. And 
upon which a man is theꝶ utongſully impriſoned, when either theres no good cauſe for dis im- 
— priſonment, or the party that doth it hath n good authefity by am Common or 
Falſe impriſon- Statute-Lawyor by any power:or Warrant derived from others! Or elſe rior 
ment, whar. lawfully.imptiſaned-at firlty he is unlaw fully detained afterwurds: Or elſe when the 
In reſpect of authority ſo given is not purſued, but the party that doth arreſt doth _miſdemean 
the cauſe, himſelf therein, as in che cases following F. W. B. tit. TYSPaſs. Co V. 68,675 575 
Imp. 1, 2. But in all ſuch caſes the party grieved may have remedy ; tus may 
puniſhed divers ways beſidesebibby Falſe impriſonment. For, 1. He hay elſe the 
party to be indifted at the Kings ſuit. 2. Ne may have à Habra corpus out of either 
Bench, Chancery or Exchequer; for Officers pribiledged in their own Conts, and ia 
the Upper · Bench and Changery-for any other And upon this the 'Gaol | re- 
turn, By whom and for what cauſe he was committed: And if it apper? jo gheMtul 


1 QC) 


* 


Ci. 98. Impriſonment. 


be ſent back; if nor, he will be deliveted; if it be doubtful, he will be bailed. 3. He 
may have 2 "Writ De bomine replegiando , or De odio G At. Ser Co, 2 par. 


In 
ch petty offences for which a man is not fineable, he ſhall not be imprifoned : 


As if in pleading one oy the Deed of his Anceftor, and it be found upon Trial 
to be his Deed : Or if one ſue on an Obligation for a Debe, and yet know the De- 
ſendant hath a Releaſe of the Debt; or if one plead a falle Deed, and do after be- 
fore Trial relinquiſh his Plea, Br. /mpy.1+2.7. 

None may be arreſted forDebr, Treaſons, Detinue, Cocker cauſe of Kiod, bur 
by vertue of a Precept or Commandment out of ſome Court. New, Terms ley 
Arreſt. 

. impriſon me opon an illegal Warrant, 28 2 binding procel from the Coun- 
dl of the Marches of Fales,&c. Glouc. AI C. 
If one owe me money, or have treſpaſſed me, and the like, and 1 will japriſon him 
for it without order of Law. he may have a Falſe impriſonment againſt me. So if I 
impriſon him till be have given me a Bond, made me a Releaſe, and the like: Terms 
2 F. Imer. Br. Treſb, F. N. B S8. c. a 

Hu da man for Felony, and complain to a Conſtable, he cannot, arreſt him 
on my ſu but oefter I have arreſted him and committed bim to him, there 
the Conſtable may keep him and is bound to look to him, per Ch. Juſt. Bridgman 
& Cur. Set more in Marlb. c. 23. | 

If one arreſt anothet for having ſalpicions goods, and know of no Feoay done 
before; or there be a Felony done, but no cauſe to ſuſpect the Saag 4 in 
theſe caſes the party may — an Action of Falſe impriſonment. For as, on 

wichout a Felony, ſo a Felony without a Suſpicion, is no good cane — a 
®ifthery be, co Ore by Law made by oCorprenicne bg, ht gory 

If there, be an Order w made by a or V 
that (hall, Or ſhal S one 
breaketh this Olle is impriſoned ; now: may — — ik 

——— For without ſome ſpetin Raw or Cuſtdgutoiena Ahe can 

ke Laws of impriſonment, Co. 4.64. 9 H. 5. 29. g 


fa man bind himſelf to pay money; and that if he pay:it: — it ſnall be lawful 


r the othet to ĩmpriſon him, and he fail py 7 manor ippriſoo hin + 
{Falſe itn iſonment lieth, 23 Ed. 3. 3. ftutan ei 
Ik the SKKeriff ithpriſon'epon a 22 or * laben this Abo leb agnen 
N — 4. See Dyer 244 Cromp. P ur. 93.6. FA dA: s m 
tant be to 4 Conſtable to arreſt a man ines f nt © 
g krete * he atreſt aim ater ile denons and 1 ane, oy 
it Rech 7s 9 (Ca: FR.” nt 4 1 Nn Acker ** 
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Tf ewo men be quarrellin ods. 4. one that is — — 
We h 77 the party” "may bave pulſt eee n 12 


tarily ſuffer him to eſcapt ani afterwards Wvichoat Wtitabo ms him ageing E 
nan ef fry may have in Action df /Fatſe-impriforimens>agtid8 oa. 1. ng 
buy by the bem: e come col hriſon — gy 


| 3 Arroſtfis unlamful, C3, 44. 

0 1 9101506 0:17 ! 3; 314653 ode 175 18 1 
kt e thy v Band by:wirkane bonn lem lg 

the e d of his office; or a Juſtice of Peace one that 


tant 6 4 Ah | after his Commiſſionoi ay 
theredF givth ; K will de unlawfal and che parties ay have 


Dyer 41. 
7 oo vans _ (bis Mafter (or Dicer, 

tbe one that is preſeus, ) 
dens this ofifdiful2 Aug e 2 — u 


help iht matter, zus the pirty maß havdrhis Aan e #4 Hel, 10. 
b. 9. C6. 344. 10 H.. 17. 2.5 U 


ei 4.3 1 
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pri ſonment: Crargg, 


24 ws Writ, ot without a Writ ſealed, or, in any other 
renin his Wri Addon lieth againſt the Sberiff ; and the having a Wit. 


manner then in r,this 
7 mo. it ſealed after, before the Action brought, will not belp, Dyer 242 


4 fn Gonfable ret on a ſaſpition, and be flie, and another that is no Officer, 
vithour commands of the Conſtable, purſoe and arreft bim z this is uolawful, By, 


Tre T7. 
Inreſpe& of one have» Warrant 20 to arreſt 7.5; and he come to another and ask him whether 
ur name be 7.8, [ 


the parry ar- bn nume be 7. S. and befay; err thereupon he ſay, If 
* the ſuit of . this is — Arreſt, for which Falſe Impti- 
ſonment lieth, Tris. 7 c, B. K. 

K che Sheriff either of his own head, or by the direcuon of the Plaintiff arreſt a 
contrary the party rty arreſted may bave this Aion, unleſs it be a man of the ſame 
name: For1 ſee above. Kei 29: M. 211 Goldſmiths Caſe. 

If Warrant be to arreſt J. the ſon of . and he arreſt the ſon of q. which indeed 
whhe right” | birth pero wakin bis Wenn, erde 


arreſted may bave this Action, 10 Ed.4.1:. Br.F.Impr.38. 
Bailiff will a arreſt a man on a Writ after the day of the Retorn, 


of the time. If a Sheriffor bis Bas 
che Teſt of his Warrant: n ave this Action, 


or à Bailiff before 
Dyer 242+ (6:8. 66,67: 7 aver very. Bone, Paſe.17 Jac. B. R. 
Juſtice of Peace, after an 725 is paſt and all is quiet, if there 
will impriſon 


If the C — or 
Stocks or elſwhere, it ſeems 


Goa lee Moti — 
n Officer 


Ps | Ponlzon de Part 20. 
Of the manner Mos bold anorber in bis arms in the; ſtreet or elſwbere, and hinder 


hs 
ain him; be may bring bin A bis ARion of falſe Impriſ wo” 
will, chough be were norer pur in Priſon, 43 EA ;. 20: 22-4, 


p42 
71% de Maher lock 8 man op in a chem , and gi bis Servant the ke = 
ok He Servanc nowing his impriſonment [there to be unjuſt, doth norm 

Maſter and-Servant, and an 
— 


be no 
777 


Ry, when he! is 10 Ee on a Writ into a 


ZR x x ran in Prifon that bath wounded 


will live or die, and there do detain 
| in this caſe the for this Detainer after a 


i man, and then him, to 
1 — Aion again the 22 2 f fac, 
J. R. 
— det reſted; a man lewfully, wh legal, Diſcharge ® 
Ta meet Wang or the "a if jt þe ax another man 
fl, - offer þim;Radenſe; nd bid lem let. bin fe, pgs bim; this ee 
i, ſor ohakthi Aion A Don lieth, 4 K. 2.12. Fits. fit. n. vit her. 
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Renly, B. K. M.13 Fac. 
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* A = oy do 2 
detain r Fes 0 gre — Eon 
2 CE hoes _ 11. Wb Wie 4 
ri exzoy 6. 
"Nene dais ro known common ſworn Bailiff wy Warrant from the 
170 ſabmit to the yy and — the Warrant, and — 
will — * then ma the parry of have this Action a 


peo pes edgy 
4 grant is baund to declare only, and not to 
it ſelf ; if he do not ſo upon of the ſted, 4. e. 
ew — at _ ſuit, and for dhe ted: Court he the p 55 ar- 
haye this Aion againft as againlt angther in the firſt caſe. 
2 —— arreſted do not defire to ſee the Warrant, or know the Corcents, or 
n but ſtrive to eſcape; in this caſe the Bailiff is not bound 
92 21 H. J. 23. 14 H.. 9. Co. 6. 55. 
en have arteſted a man, when he ſhould him to Priſon, or to a 
Jaftice, carry him to his own houſe, or to the Priſon of a County, (unleſs it be 
ole oc caſes ) or keep him longer at his pouls hey is ments 1 
the parry may have chis Aﬀjon as for ag unlawfyl im 
a bleed ought mhere he hav iy Trl will 
ad De at his ; the party may have this A 
_ Fir ie Kelp. 46. Flow. 38. Br. A — 
e 14 7.1. 1 2 22 5. 247. 
Ir Senn * 


efuſe 
5755 ys W 15a. Ploy:00- Dyer 2 f. 
of a Franchiſe arteſt e man upon a Co ad reipondends 


rty way have againſt the Sheriff or Bailiff that arreſted him, an 
oY of Falſe Impriſonment, Co. 5. 90. Kelw. 81. 89. Plow.16. 3 H,7.11. 
21 H, v. 
rr if he do — 
of ehe Hence, ind he do fp, and the notwithfiandio ebend him; th 
arreſted mayhave this Action, Br: Fe, 17. 17 2 
If a Warrant be to an Officer, to cauſe a man to find 3 or 
Good and the Officer arreſt him before the other is required to d it, and 
22 2 „h Y have Fal Imprioament; {or the Officer ought to. do this firit, 
If a Court meddle with a thing where with they have nothing to do 8s the Court 3. Againſt 
— — n Soles, — ang No Vande 
eis bat, if any Court out Precepts.ar ment 
coder nere er — ary [opt 
— . — of Falſe Imprianmect. Put if abe Court 
Gauir, and bave arxad only in heir Frocgeding, contra: As 
is the Common-Blezs is awarded without ao Original, graCols 
„Ball. or e e hes Action lich againſt the Sberiff or other 
ore Writ. Aal ſo in like manoeran abe Warrants of Juſtices 
of on Peg, . en 1 ſyob matters as ychereof, they 
— . ve to o; although _ — — 
— 0 irlbeocading, eQſicer in that caſe is not to be 
1 aha hy Balſe Lmpriſanmene, As if a Jolie of Peace will ſend 4 Warrant to 


catry 
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-arry a man to Gaol for Felony, before any Indictment be againſt the Felon Cub; 
i Genet cannot do) and the Officer do fo, no Action of Falſe Impri ch 
lie againſt the Officer. But if a Juſtice ſhall ſend a Warrant to 2 — 
one for a Debt he doth owe him, and expreſs ſuch a cauſe in the Warrant, and he 
do ſo ; in this (caſe the Action may be brought againſt the:Juftice and the Officer 
alſo. And for this cauſe it ſhould ſeem reaſon that the Juſtice ſhould ſet his 
cauſe in his Warrant, that the Officer may judg whether it be fit to be or no 
and not by a kind of neceſſity be brought into danger, and cannot ſee to % 
But the experience is in many places, Yo/fies Cale A. 8 Zac; ce 
de Marſbalſey. Kelw. 19 2. 14 H. 8. 16. 24 Ed. 3. 9. 7 Ed. 3. 24. Bre Treſß 372, 
22 A. p.64. Plew. 394. Brownl. 2 par. 16. See Clergie, 0 
Se, 10. If one procure another to impriſon me wrongfully, I may have an Achon of 
Falſe Impriſonment againſt them both, 12 H.7.15. Dyer 244. TH 
If a Sheriff make a Warrant on a Cap. ad re/Fondend. to arreſt a man, ad. after 
the Sheriff do not return the Capias ; here howſoever this Action lieth' gu 
Sheriff, yet it lieth not againſt the Bailiff, Contra, if he be a Bailiff of a Franchiſe, 
20 H. 7. 1. 21 H. 5. 22. | E 
The Heir, Executor or Adminiſtrator cannot be charged for the Falſe Impriſon- 
ment of the Anceſtor or Teſtator. See Aion perſonal. . 3:4 
If a Plaintiff will bring an unlawful Warrant, and ſhew the Sheriff the party, and 
require him to arreſt him; or bring a good Warrant, and ſhew the Sheriff thewrong 
perſon, and require him to do it, the Action will be againſt them both, I/ Trp, 
307.99.” / 5 | 2 85 
6. Gabler, v hat · © It is one that hath the cuſtody of the place and Priſon wherein Priſonett arekept; 
and of theſe there be as many as Gaols and Priſons. Their duty and 22 
look to their Priſoners that they eſcape not, at their peril; for they muſt for 
them. Alſo they muſt ſee that they have neceſlary proviſion :' And for that thelaw 
doth give them an Action of Debt to recover it againft their Priſoner,in which Aion 
the Priſoner ſhall not be ſuffered to his Law, becauſe the Gaoler is bound to 
give it him. Alſo they ate to ſee that ſuch Priſoners as are in for Debt upon Execy- 
tions, be kept in arcta cuſtodia, and have not too much liberty; for by this mears 
they will be forced the ſooner to pay their Debts, The Gaoler it ſeems may put 
irom or bolts on any Priſoners legs that is committed to him, and juftifie it, per Juſt. 
Bridgman, Trin. 8 Car. Mich. g ac. Pinchens Caſe. Co. 9. 87. Dyer 24g. Statl 
14 E4d.3:10. 1 K. 2.12. 3H,7.3. 29 H.7.10. 1 Ed 3: See more, Co, 3 pw. la. 
cap. 100. | 
7. Priſon, what, 4A Priſon is a ſtrong place or houſe for the ſafe keeping of Debters and Malefaflors, 
Priſoner, what. And a Priſoner is he that is reſtrained of his Liberty in any Action Civil or Criminal, 
or upon any Commandment which may be upon matter of Record, as a Cotnmitment 
in a Court; or upon matter of Fact, when it is upon an Atreſt by a Sheriff, Cor- 
fable, or other. N * 
Tower, what. lt ĩs the principal Priſon of the Nation, and therefore uſed for the principal Court, 
the High Court of Parliament, from whence they do commonly commit men to the 
Tower: And for the principal perſons, the Peers of the Land, which are always im- 
priſoned there when they are impriſoned. - 2 ⁰ 
Moſbalſey and It is the proper, ordinary, and immediate Priſon for the Upper- Bench, for Priſoners 
Marſhal, wbat. that are committed out of, or condemned in that Court in Debts and other Civil Pleas 
And the — Keeper, is the Marſhal, who is an Officer attendant 
the Upper- „Dyer 297. 21 Ed.4.71. | | 
Fleet, what. The Fleet is the proper, ordinary, and immediate Priſon for the Common-Plew, 
for the Priſoners committed thence and condemned there in any Civil Plea; the 
Keeper and Guardian whereof is an Officer attendant on this Court. Alſo this Prijon 
doth belong to the Palace, Chancery, and Exchequer ; and from thence they do ule: 
ally commit to this Priſon, Dyer 297. 21 Ed.4-71. Dyer 275. 
Newgate, Phat ſt is the uſual and proper Priſon unto which Criminal offenders are ſent fromthe 
Upper-Bench ; and this Priſon is alſo uſed for ſuch kind of priſoners as are 
ho City of Londen, as the two ¶ vunrers are uſed for ſuch as are in priſdn for = 
there. 
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. — 1 1. 15. 3 Hig; OE A. 9 ns. oF 
— — A — ned fo kite before bo be de- 8, Sſeche, what. 
livered by Order of Law ; aud this is ſomvtlimter n red, and umetimes in Lum The kindes 
only: Spmerimes allo it v voluntary and chirus it lea gc tator fault, do it i more vere. of it, 
jy puoiſhed': [Sometimes it is begligeor, arch is.not fo gert a tote, not ſo ſeverely 
puniſhed, Tenn Ley. Cs. 5. J. 3 Ed. & 
The Voluntary is, when th parry thac hath the page, doth toro hit hobſe, be 
ſuffer lum — 30 eſcapes. Ola Book of Res, folg. 
The Nogtigent is, when th prone go dj fone ef bar yeequink he 
will of the Keeper that bath hu. 
The Eſcape in Deed is, when the. prifover Rull boo be Efcapelt Lane when 
the priforeer fill in priſon notwithftanding,” 
The Fruit and Conſequence of this is, That the patty who goth ſuffer this Eſtepe, Seck. rr; 
ſhall be puhiſhed accordmyg'ro he cauſe, ft which the fn Asif 9. The fruic 
che prilonet were taken for Treaſon, rhen u vohantury Eſcape faffered of fucks pti- ol it. 
ſoner, is Treaſom z and fo for every offence; the 0 Ard ir 8 


inſt his will, ſuffer any ſuch priſoner to _ the party that ſd 

E ee ined and geber and chat more of leſs; et ei 

mencof the priſoner was at firſt. 0/4 Bock bf E., l raf. 9 

See 4 

If the Arreſt and Impriſonment were for Date or Duumiges 

and the Sheriff, Gaoter, or Builiffs —— 

cution; in this caſe the Sheriff or his — ſhall an te or Damape: 
ex non ' at Jute Pu . 

neither van He wake Nm again upon 
— t —— on which the Execution was, 
ch/Sheriff,' 


Jr. 74,70 80, 106 1 K. 3. 1: 
5 2 
eſcape , and turn him at fiberry 
aint th goes, veer ea inſt wee ae 
a it doth in force, it will not tietp 


dad the priſoher —— ä — 
ES again in frech purchit, und before — 


by the Plaintiff upon the Eſcape, + thenthe priſoner EE 
Doe 


he whs before; und che 42 e 
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ee Let for his et mec 
arry time, or in any Nnce withiþ>t 
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much as he hh pail q abe Plalntitf; or eite be way d 
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_ they have notice of the murder, or not, Dyer 210. 
Pppp No 


"No "Warden of — Fleer wall ſuffer-any priſoner in Execution, to 50. 
1 — without making gree to the 
F orher Commandmens of —-—•— pain to loſe hs office, gud lde 
pry de, Vc of er al him / 1 K. 2. 12. 
r go abroad with his Keeper, 
1 — — and of 
party Plaintiff, or ſuffer him to go into another County out of his 
ht be with his Keeper, add with Licenſe alſo ; this is an Eſcape in Lan. 
he come to priſon again: But in London, by a ſpecial Cuſtom, in ſome & 
the proces may go homad mb tb Langer and it is no Eſcape. Plow. 36, 37, 
—.— riſon on an Execution, and the Sheriff at the end of his year do 
not make hi 2 — to ia dveceſſor, though he tell him of ie, and be 
knoweth ae is 1 a priſoner, yet the new Sheriff is not chargable with bim; 
and eherefore this is an Eſcape.in the old Sheriff 
So if one man be in Execution for two Debts, and tbe Sheriff mention but owe 
on the Indenture ; ths is an Eſcape for he order, Bur if the old Sheriff die, tac 
new Sheriff is chargab le for the priſpners be doth finde in priſon, wichoue any lade 
ture or other notice. Co. 721 44 
K 4 fie ad Swag a che Sheriff retorn that he hath taken the Body * 
bath him pot in Court the day of the Retoro-of che Writ, although he be in Gaol 
yet it ſeems this is an Eſcape in Law : But the practice of this day is otherwiſe lie 
quere. 2 H. Fo Pe lia 25 12 1 
If Il lex go bis iſoner, and take a promiſe of him, that 
le oth vey? this.is an Eſcape, though the perty brconragii 
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eren or ia erg, Goold req ire the Sheriff or Gaol. 
4 5 cb te nd be do A thisiran Bag. So if at am ſuch com · 
mand, he let him go at de, chi is ao Eſcape. Dyer 278. 297; 
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If « Shegiff die, and a priſoner eſcape before another be made Sheriff; this is no 

Eſcape ta charge the precedent or ſubſoquent Sheriff. bus the parry may be taken in 

Execution again, upon the ſame Execution, Co. 3. 73. | | 

If apriſoner in Execution eſcape, and the Gaoler make freſh Sute, and befoce his 
retaking. the party doth being bis Action agaiaſt the Gaoler; in this caſe the Gaoler 
cannot retake, as for the Plaintiff to bave him in Execution again, but for his own 

icy, But if he do not bring bis Action, then he may take bim for the Plain- 
tiff, Goldsb.1 80. pl. 114. 3 : 

If che Sheriff, Juſtice of the Court, and the Plaintiff in the Sute, Licenſe a priſoner 
to go for a time abroad, avd he do fo and return at his time, this is no Efcape ; but 
ir ſeems the Gaoler ot Sheriffs conſent muſt be in this caſe alſo, Dyer 275. 

If a Sheriff or Gaoler be to bring a priſoner by Habeas (orpre, or the like, into a 
Court by a day, and the priſoner get away by the way, ot the Keeper go out of the 
right way, or into another County; yet if he come by the day of the Retorn of the 
Writ io Court: theſe be no Eſcapes. Co 3. 42. Dyer 249. 

If a Plaictiff by word Licenſe a Sheriff co deliver a priſoner, and he do ſo ; this 
is no Eſcape. 27 H.S. 24. 

If a Paſdo-be burot with fire, or broken by enemies of the Commonwealch, and 
hereby the priſoners get out: this is no Eſcape. (oxtr4, if it be broken by Rebels or 
Traytors, Dyer 66. Bro. Eſcape 10. | 

If a man be in Execution, anda Writ of Privilege is ſent to the Sheriff from Par- 
kameot, to deliver him, and he do fo, this is no Eſcape ; but after Parliament, he may 
take him ago, Dyer 60 

If a priſoner be took from a Gaoler, by the. Lord Protectors Writ, and then by 

a Court committed to another, this is no. Eſcape in the firſt Gaoler. Dyer 249. 152, 

If one arreſted on a Meſa Proces be reſcued, the Sheriff ſhall not be puniſhed for 
this; and if the party bring any Action, he may plead his Reſcous, but ſo he can- 
not upon an Execution. Aay verſus Proby, & Lumley vic Middleſex, Adjudg. Hil. 
14 746. B. K. 

f a priſoner eſcape out of the Xing Bench, or Marſhelſey, or the Fleet, the 
Keepers of thoſe Priſons ſhall be charged, and the Action ſhall be brought againſt 
M. 

If a priſoner eſcape out of either · of the Counters in London, the Action ſhall be 
| joſt the Sheriffs of London. | | 
If a priſoner eſcape. out of any other Gaol inthe Countrey, the Action muſt be 
againſt tbe Sheriff of the County, Dyer 278. 296. Co. 3. 52. 
If a.priſoner be removed out of the Fleet, that was there upon an Execution out 
of, the Common Pleas, and be be removed by a Corpus cans canſeas, and then ſent to 
the Marſhalſey for another Debt; if he eſcape thence, the Gardein of the Marſhals 


Seck 13. 
11. Who fhall 
be charged for 


an Eſcape. 


— be charged for the firſt and ſecond Debt, and not the Gardein of the Fleet, 
152. * 
If an eſenpe were in the time of a Predeeefſor Sheriff, the Succeſſor ſhall not be 


charged for it, but the Action ſhall be brought againſt the firſt Sheriff by the name 
of Nager ui, Co. 3. 52. 
If Saler that hath the Fee of a Priſon, make a Leaſe of it for life or years, 


the beſſes ſaffer an Eſcape, the ieved ſue him; and if he be not 
—— . may — t=— 4+ — Dyer 278. oy 


It ia here one is kept in Priſon, os reſtruined from hu liberty, comrary to Law, 12. Dureſe, » 


or theestped to be killed, maimed, or imprifoned ; if he will not do ſome AR 
akelome Deed, which he thereupon, doch; now for this cauſe the Deed is void. 
Andif the party to whom it is made, make any uſe of it, the party that made it may 
ait was done by Dereſſe, and ſo avoid it: And yet the party ſo impriſoned may 
bi Action of falſe Impriſonment alſo, for the Impriſonment, Co. 1, 119. 

2.9. 2 E44. 19. Perk16. 9 H. 7. 24. Terms Ley. Crop. Pur fel. 296. 
al kinde of Eſpecialties; as Bills, Bonds, Feoffments, Leaſes, Releaſes, 
and the like, may be avoided by this means; ſo alſo it ſeems, Recognizances 
wade upon the Statute, 23 H. 8. 6. and Marriages may be avoided for this cauſe. 
7 Pppp 2 ; 30 


, or what. 


What Acts 


may be avoid- 
ed by Dureſſe, 


or not. 
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50 alſo Diſcents hapriing ubilex a man is in priſon, ſhall not hurt him, Dyer 147 5. 
Records Regularly ſhall-not'be ſaid to be ſo made, and therefore = avoided 
ſuch a Plea or Pretence, 16 H.7.5: 31 H.6.9. 

13. What ſhall To make the Caſe to be ſo, theſe things muſt be in the caſe. 

be ſaidrobe 1. There muſt be a Threatning, or Beating, or Impriſonment. 

done by Du- 2. The Threatning muſt be of Life, Member, or Impriſonment. 

49.007 dong f the Life, Member, or Body of the party himſelf, tha 

by void or 3. It muſt be o ne, , party that makes the 
voidable. Deed, or his Wife, or Childe. 2 

4. Upon this the Deed muſt be made; and if either of theſe be wanting, it ic co 
Dureſſe, Bro. Dureſſe 76. 18. 9 H.7. 24. 39 H. 6. 50. Brownl. 2 part. 276. Atin 
the Examples following. a ; 

If one threaten me, unleſs I will make him a Bond of — pound, and Itellhin 
I will not, but I will make him a Bond of twenty pound, and I do ſo, this is by Da 
reſſe. But if I ſay I will not do it,unleſs you give me five pound, and he do ſo, it (ems 
this takes away the force, and yet if it move firſt from bim, as I will give you five 
pound, and you ſhall give me a Bond of forty pound; hereit ſhall be judged by Du. 
reſſe, and ſo void, 

If four do threaten one to impriſon him, if he will not ſeal a Deed to one of 
them four, and be do fo for fear of this; this is void. So if one threaten, unleſ he 
will ſeal to four, and he do fo, it is void to all four of them, Bro. Dureſſe 1. 

If one threaten or impriſon a man till he ſwear, or promiſe he will ſeal ſuch a Deed, 
and afterwards he doth it accordingly at another time, and in another place out of 
priſon, and without threatning ; yet this ſhall be ſaid to be done by Dureſſe ind there. 
fore void, Broo. Dareſſe7. 11. 20. 21 Ed.4.6. 

If one threaten to killa man, unleſs he will make a Deed to 7. S. a ftranger,and he 
do ſo; this is void, as if it were tothe party himſelf, Bros. Dureſſe 9. 20. 

If one that is in priſon for another, 2 lawful cauſe, and I ſhall procure them 
to be uſed more ſeverely in priſon ; by this means to compel him to make ſome Deed, 
and thereupon he do ſo; this ſhall be ſaid per Dureſſe and void, Broo. Dareſſe 2, 10, 
Brewnl. Reg. 1 part. 64. ; 

If a man be impriſoned at my Sute, be the cauſe unjuſt, or not, and he will then 
make an Obligation to another; this is good, and cannot be ſaid to be per Dwreſe, 
Terms Ley. | | 

If — me to take away —1— burn or break my Houſe, enter upon 
my Land, or to kill or wound my Father or Mother, Brother, or Siſter, or Friend, 
or do impriſon any of them; and hereupon I ſeal a Deed, this is good, and ſhallnor 
be ſaid per Dureſſe, 7 Cd 4. 21. 20 4. pl.14. 18 H.6.21. 21 E44. 13. 15 H.. ij. 
11 Ed. 4. 13. 8 H. 6.8. Co. 2.9. Some affirm tho ntrary upon threats to Father or 
Childe, 15 Ed. 4. I, . 

If one diftrain my Beafts, to compel me to ſeal a Deed, and will not deliver then, 
unleſs I do fo, and threaten me, that unleſs I will ſeal the Deed, if I take my Cattle 

in, he will beat and kill me; this is no Dureſſe, and therefore if 1 do ſeal upon 
ar bed the Deed is good , Broo. Dureſſe 16. 

If a man be arreſted and impriſoned upon good cauſe, and being in priſon make an 
Obligation, or other Deed to him, at whoſe Sute he was arreſted, or to any other for 
his enlargement; it is good enough: As if Auditors do commit an Accomprant to 
priſon, and then he make an Obligation to his Mafter for the Arr or if one 
in priſon for Felony, will grant a Reverſion to one to help him out of his trouble, it 
is good enough, Dyer 143. Bros. Dureſſe 15. 11. 4.6. Manrfields caſein C. J. 

If A. and B. by Dureſſe to B. ſeal a Deed, the Deed is good to A. that was never 
threatned, Af. 7 ac. | 7b, | 

If one make an Obligation by Dureſſe, and after being at large, take a Defeaſance 
upon it; this makes the Obligation good, and doth eftop him to ſay it was by Dureſt, 
3 H.6.16. Broo. Defeaſance 17. 


If a ſtranger be impriſoned by another ſtranger, and kept in priſon until another, 
as Surety for the ſtranger, make a Bond; this is not avoidable by this Plea, Brown!. 
I part. 64. But if a Court that had no power to impriſon a man {as the High 


Com- 


ny oo © 


—— 
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(as. 98. impriſonment, 661 
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Commiſſion formerly) in things out of their power, had impriſoned a man, and rook 
Bond of him for a Fine ; this had been, and ſtill will be void upon this account, 
Brownl. 2 part. 14. * 

it is where a man is taken and arreſted for any cauſe whatſoever, for that he is re- Se#. 14. 
trained of his liberty, and for being under Arreft, doth give Bond to appear at the 14. Baib hat. 
Aſſizes, Seſſione, or other Court; then upon this he is bailed (i. e.) ſer at liberty till 
his day of Appearance come. And if he be not bailable, the parties that bailed him, 
may be puniſhed, Terms Ley Bail. 4 B& 32+ + 

It is where a man is arreſted in ſome ſpecial caſe, then the Judge may deliver his Mainpriſe, 
body to certain men to keep, to bring him at his day; and theſe be called Main per. what: 
vort, who if che party appear not at che day, are to be amerced : And where a man 
arretted, is bailable, and cannot be bailed, he may have a Writ of Mainpriſe to bail 
bim, Terms Ley Main Pervors, F. N. B 249. 9. 

Such as are arreſted on mean Proces, Writ, Bill, or Warrant, in Actions Perſonal, 15. who may 
or Indictment for Treſpaſs, are Bailable. Such as are accuſed of Receipt of Felons, be bailed, or 
of Commandment, or Force, or Aid, in Felony done, and a man appealed by an ut. 
Approver after the death of the Approver (if he be no common Thief, or defamed) 
ſhall be let out of priſon by a Sure y, 33 H.6. 10. Plow.67. Weſtm.1.15. Dalton: 

J P. fol.271. 2 

doch as are brought before Juſtices upon a light ſuſpition, or upon malice, if he 
perceive it ſo, though ir bean accuſation of Felony, 1 K. 3. 3. 3 H. 7. 3» Meſtm. i. 
cap. 1J. 27 Ed.1.3. 1 Ed. 3. 8. 

Such perſons as are in priſon or Executions, (ap. ut legat Excommunications, 

Sureties of the peace, Vagabonds, or by ſome ſpecial Commandment from ſome 
Juſtice for ſome ſpecial cauſe, Feloneous burners of Houſes, and the like, are not 
bailable, 5 Ed.3.8. 2 H.5,2. 33 H.6.1-. See the Proces againſt the Bail, Brownl. 

. 1 part. in toto, 2 part. 76. 

The Defendant in an Appeal of Maim, if the Maim be hainous, nor the Principal 
in an Indictment, or Appeal of Felony, nor the Acceſſory after the Attainder of the 
Principal, nor any in High Treaſon, 6 H.7:11. weſtm.rt. 75. Stamf.71. Attorneys 
Acad. 167. F. N. B. 249. Where Bail ought to be taken of an offender, 1 H.7.3. 

2 Phil. & Mar. 13. 

It is a Writ lying wheres man is impriſoned upon a falſe Conſpiracy, and there is d r 4tic, 
no Appeal or Indictment againſt him, then he may have this Writ'; and the Conſpi- whats 
racy being found, he ſhall be delivered upon the Bail of twelve ſufficient men of the 
County, whether he be guilty or impriſoned of Malice, or not, Co. 9. 56. Regiſter 
ſee for this, 2 part. of Co. I»f.42. 

See more for Priſon, Priſoners, Gaol, Gaolers, and Arreſt. 1 Ed.3. flat. 1. 7; 

5 Ed. 3.8. 14 Ed.3. fat.1. 10. 13 Kich. 2. 15. 5 H. 4. 10. 19 H.7.10. 6 H.8.6; 
23 H8.3. 14 Clic. 10. weſtm.1.34. So Ed.3. 5. 1 K. 2. 13. And in my Book of 
Juſtice of Peace, cap. 26. | | 

For Diſcharge of Priſoners unable to ſatisfie- their Debts, ſee At, 4 September 
1649, Att, 21 December 1649. Add, 6 April 1650; Ordinaxce, 6 Oftober 1653, 
Ordinance, 9 dane 1654. | A 

For Mainpriſe and Bail. The old Statutes are Marib. cc. a7. Weſtm.1. 3 H.7.3. 

1,2 Ph, G 214.13. 2, 3 Ph. + Ma.10. 


Incident, Appendant, Cc. Cuar 9g. 


C HAP. XCIX. 


Incident, Appendant, Parcel or Adjacent, Intent 
and Incontinency. 


1. Incident, N cidents are ſuch things as depend on other things more pria. 
what. I cipal, to which they are in a manner acceſlary ; and theſe ar 
The kindes. ſometimes called A nt, and ſometimes Appurtenast 


and theſe are of a different nature and conſideration : For 
ſome of them are, as it were, Parcel of the things themſelyes 
that are the principals, as the Glaſs-windows, Doors, Wai. 
ſcots, and other Appendix of a Houſe to the houſe it ſelf. 
Trees, Hedges, Ways, and Waters to the ground, in which 

| they are. Some of them are ſo Incident to their principal 
that they cannot be divided from it, and yet continue to be: As a Court Baron to a 
Manor, Court of Pipowders to a Fair, and Eftovers to a Houſe : Charters of Land 
to the Land, and Common Appendant unto the Land, to which it is Appes- 
dant, 

And theſe Incidents howſoever they are not needful to the eſſe, yet to the bene ef: 
of the things themſelves they are needful ; and therefore the Law bath ſuch acare 
to preſerve them: And for this cauſe it is, That if a Common of Eſtoven do be- 
long to a Houſe, and after the Houſe fall, or be gone, it ſhall continue to the place, 
where the Houſe ſtood. | 

And theſe two kindes of Incidents are ſo inherent to the Principals, that bythe 
Grant of the one, the other is granted, and they cannot be extin& by Releaſe, nor 
ſaved by r from the other z but in ſpecial caſes, though it be not named, as 
the Glaſs, andthe reſt, by the Grant of the Houſe, Trees by the Grant of the 
Ground, and the Court Baron by the Grant of a Manor, and fo the reſt. 

And the third fort of theſe Incidents, are ſuch as may or may not have 
ance on their Principals, and will ftand welt enough without them : As an Advom- 
ſon, Villain, Leet, Warren, and the like; all which. may be Appendant to a Manor 
by Preſcription of Continuance of Uſage, time out of minde ; or may be, or be 
made in Groſs, bei ng ſevered from their principal; of this nature alſo is a Rent Inc» 
dent to a Reverſion, Ce ſuper Littl. f.93. | 

And theſe alſo paſs by the Grant. of the principal. without any other words og 
Cum pertinentiis: See Bros. Incidents in toto. Perk, ſe. 112. Dyer 288. 14 HA. 
25. Co. 11. 50. 8 Hen. 7. 54. Plow. 3.81. Co. 4. 38. Co. ſuper Litth fal. 
121, 122. 143. 151, 152. See much of this in the New Book of £xecaters, 


ol. 5. 
2. What ag All things that are annexed and faſtned to the Houſe by Nails, Skrews, or Pins, ot 
ſhall be ſaid t9 by Moter or Stones, thopgh it be ſet there by the charge of a Leſſee, as Cl, 
de Pare Wainſcot, Tables, Shelves, Yates twrneis, and the like: Alſo Doors, Locks, Keys 
other things, and the like, are fo Incident to the Houſe, that being once there ſet on by whomlo- 
and gowith ever, they cannot be ever after divided from the Houſe, unleſs it be by him that 
them, or not. hath the Inheritance, that may pull it down if he will: And therefore if any 
Leſſee for life or years, ſhall ſer on to any Houſe any ſuch thing, he cannot afcer take 
it away, neither before nor after the end of his Term ; much leſs then when they 
arg finedily charge of another; and therefore theſe do go with the Houſe, and 
che th them that hath the Houſe, and the Executor as Chattels. See Chartels. 
Co.4. 63. 21 H,7:26. 20 Hf. 7. 13. 
» Land, Meadow, Paſture, Wood, and divers other things are Parcel of a Manor, 
and Incident to it; for this word is a Compound and Collective word. So Lands, 


| Meadows, or Paſture, may be Parcel of a Monaſtery, ReRory, Caſtle, or * 
0 


Cu 99. Incident, edpptndant, EC, 


Ble Tihes, Oerings, and Glebe Land, re Parcel of Parſonage or Var, 
68. 7 
* Incident to Homage, and Homage and Knights Service to Elcuage, and 
by Grant of Service, Eſcuage doth paſs, Co. lib. Inſt. 1 pers, fol. 69. 

Fealty is an Incident inſeparable to a Tenure or Reverſion, (.. ſuper Lice 93. 


$ is a Diſtreſs to Homage, Fealty, and Eſcuage, Co. vr, * Lan 150 6, c 
* 113; 1164. 
7 If onegrant me to put Pipes in his Ground co bring unter to my bots 3 * 
Incident ro this Grant, I may come upon the Ground to amend — pe 
there is need. So if 1 bave Trees growing io another mans Ground, have as 
Incident to it, ſo much of the Soil as to nouriſh the life Vegerutive of the Trees, 
9 Ed.4:35- Cott. 49. 5-11-21 — 

— plough- boot, and Hay- boot, is Incident o every Le- fr 

See Howſ-boot, 9 H 7, 2 
© ADilte» Incdentto every Fine Nr See Leer and 


"Ihe Qualities of Dower, Covrteſie tof Waſte, and power to ſuffer 
a Common Recovery, are Incident — See Tail, Ca 10. 30. ä 
Rent and Services reſerved u any particular Eſtate, ate Incident to the 
Reverſion thereof .: Alſo Feay i me e Ho Homage, and to every. Tenure. 
Diſtreſs and Fealry is Incident to Rent- . —— 
— 5 Incident to the Reverſion, C's. ſape roy 150. by ty Stock 

on, altthe Services will paſs, Co. ſuper Liyth237: Kale rad. masr. (% 
_— 11 1. 
ncorporeal things, as Adrowſom, Allaios, Ways, Courts, Eiſhings, Commons, 

aki may ly be Parcel of, or at leaſt Appendam to Cotpores| things, as 
Land, Mano e, ke Et fe contra, Plow. rye Co 4-38. ' Co. ſuper 

R_—_ mn I part $0.21 
A Forreſt: may 2 — Land to an Office, ot ag Officers 
Land; an Advowſon, Marker, Fair, or Warren, Leer, Huodred, and fuch lize, may 
de Appendant to a Manor. Ways, Commons, Fiſhings; andthe like» maybe Ap» 
purtenant to Lands, Meadows, Paſtures or Rents. A Leet may be Appendant to a 
Hundred. A Waiff or Eftray may be Appendant to a Leet, or to a 4s 
lain Regatdant, an Advowſon Appendant, are Incident to a Manor; and pals wich- 
out (um pertinemti , 11 H.. 16. 32 H.6.45,' Plow. 170 9. H.. 3. 444 294 
— — — be Petr Apjenintes 
ion ant on à Franck-tenement, may or 899 & 
Frauch tenement or Inheritance in Poſſeſſion; And all theſe: be 
— + —— time out 2 C . rt Plow: 


Gon (t 3200 1 


143, 


* — _ Aon ul 


IK 006 — | 404 ba; Wy 
. de Leſſor ſhall have them, bot the Leſſee, * th 


(+ fred Litthy24. 8 Lier. pt. 14 H.8:tt: 54 01 dra Ms 
A Wet Eſtray, is not as Parcel, nor inſeparubly 1 to a ear oe 
liberty „ Lert to a Hundred. on the like, hurbyCommon. „time 


ent of, minde: they may become Appurtetane or Appendant ꝗ nor a Rem cv 
or Feutyr, N n H! Plow.332: Co. ſaper Lan ſal a 50. crolinhicl | 

Toll, Pickage. and Stallage, is not of Common Right, Incident to a Fair U 
uche Coutfuß; -Pipowder is ton Fair, F. Curia, Hil. r7 Faces! NR. Bb 
on — may — Incident. . 
No Corporeal things ate, or can be incident to, or parcel of other things of the 
Dr ſubſtance, as one houſe to another, or Land, Meadow, Paſture, 
Rent, ot the like, to a Houſe or to Rent, unleſs it de in caſe where dare ene 
inci * 


— — —— — we addy 


— — —— — —— — ths « 
— —— — OOO "OO . 


tocidert, bes ling, un Manon, Firm, Cafile, —— 
to ſuch kant, eder, and Ps ure, may be incident. See before. Plow, | 170. &, 
nl — 2 te « Church Capes not Commo ney 
cannot t td 8 or , n 
Land, ner Common Appendant to Meadow, or Paſture, Ca. 4. 38, 3 . 
and ſuch — 29 Franchiſes cannot be Appendant to any Manor or Hom toms orthe 
like, Oo. 16.68. + 
A Franck-tenemew or Inheritance in Poſſeffion, cannot be Parcel and Appendaxe 
wa Reverfiod, Oxprifiavrina; Co. U L. 17. 
-Pranck-renement, for which ſee Gar. 
Fealep or Reverſions not inſeparable co the Rent, either will it paG by the Gran 
of u Ci /apoy Linh 150 32,23. 
One Office cannot be Appendant to another properly; but. there be ſome grew 
Ci durtare — cheirs, hy common uſt of med of 
minde, 8 Chief Juſtices; and ſo now they are dane Mee e 7 
158. ö 
If one make a Leaſe of an Incorporeal thing, rendring Rent ; this Rent nk 
bes 20, neither will it paſs by the Grant of rhe Reverkion, ca. 20 1 por: 
ol, 47. 
3. Where ho N walakor doors, — et maybe Greef lum alia 
things Incident by him that hach the Feoffinent of che Houſe. A manimay bar hicnſelf vf d beg. 
— — ry, to'dinekd. his Pipe that huth it (as in the cafe above.) Aman may fevet his Thibes 
— — — A Lege n 
by for Mods '&- convratio bing 
— caſes where his Diftreſs is incidem 
10 diftraia in ſome caſes, where bis Diſtreſs u Incident.” And the 
Tentdt i wt foe eakx;may be barre of the Privileges and Qualities that are ln. 
cident to bis Bflire, Ie. Iuru in tin. / Edbq 11. Brownl Rep, d 28 
But a Court Baron cannot be ſevered from a Manot not a Nabot ww 
r Wee he and die tdgerher : So weither can 4 Court of Pipowdert be 
fold u Nix, Conmmbn bf Eſtovers from che Houſe, ro:whtith 46 1 
cmegoi from the Lubd to vhirh it doch append; but cheſs Commom myby « 
eng de anne. Soe c . een (5.11 77. 914. DotA | ap 


r — var eur 
e ſtom Eſtuage i Buc Rent may be ſevered from « 
; ber at creed e by Sm Kl 
C 151. CU. g. 127. 8 MiG. y. 5 H.. i 
Fear Annulties be ſevered rom the Ode ebe he Of 
eondibue.t Ses for this, Pn 1; - I 


Hess Wood tobe barar ia fach a Houle this may nor be granted om 
Rene bur de dhe hath the Hodſe, ſhall have the Wood. 
— inde Mabe to whidh an Advorſon is Appendent Append, Setter. 
and not name the Advowſon in ſpecial ; — 
5 i Sroe Solf one Leaſe « Manorfort e 
2 de f bertby chls More is ſt ver. So if ohe Dilſeile a man of | 
2 of a Manor, this Acre is divided vil by baxRricey it be cited. in 
HIYIe Gs, the onthe? hd Mari deaf the Mayor d the 
,t of Land doth not Carol 63; 210971 * 


1 ————ði —— —— 
z mow heredy the Combenh extinct fob euer G. 


as 371 to 0 017 RU 58 E 812 | 20. [19 i 
3 00 oh 2h 
STING Ht em 1 
do- qniſ 229170 to [59-55 10 „ 3030057! 5 10 „ag ih 1316q700 u// 


2 A bao] ww 20 03 nat 430 28 — 7 
led WoL w i ( us nc! ot © CHAP. 


c : l * | | 
1 31 1 201 * # on edi giny * iy 7 1090 


* 
— 


" 


«< os © a 1.9 5 OY 


Cure. Incidem, . Ge. 
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of W 


Neent is * true ae men, 9 7 eir ae h their Wor nd 2 ent, ak 
Y-Svings : : And this in ſome eaſes, 2 5 woo unto, g Regar 4 N 
— As in 4; of Parllamett, the 2 a fan e0 422 is much 
rded., In Arbitrements, the. nde 1 War of the Arhicepcprs ; in 
Wil and Teſtaments, the intent and Tellator; J alſa 1940 and 
Pablick Inſtruments , in Bargains and Contracts., te, Lay hath 215 
dhe latent of che Parties: And theref or is divers gh 65, if N el 
chobgli the words be not, the Law 1 7 with this j As if af cage 
made on Condition, that "the — — make a Gilt, n Special Tail. co de 
Feoffor, and his Wife by {ug whe dey, and ite Feoke ara them Thor 95 
diy; leaving iſſue behinde them, en make back an Eſtate in 
firſt caſe; to the Iſſue, and the Heirs of the he Boy of 0 ING and Moths 0 
— ut Mror of them, without im ment of Walt e, Ge Remi 
4 Iſſue in Tail; bowſoever rhis be hy qrformance of ale words: * caule. 74 5 


as near the Inrent as may be, the Law doth accept of 00 mavce of 
the Condition. So ? contra when the words are fully 3 the Intent, 
the Law will not be ſatisfied with it: And gears in A2 caſe a Oy Fe 15 ee 


had made a Feoffment to another before, or granted barge out g 

or the like; and after, before the da ay, as ck av Ate —— tout 

nion; yet the Law will not allow this for a performance of the Condition, and yer 
he doth as much as is in the words, Z4#/. Condit. 82. Plow. 294, 2h. = 


2; H.. 4 0 W 
| in ſome caſes the Law doth not "ny when men ſhall d iow 
they fay they intended 7 7 1820 evi 1 28 4 "How f the 


ſhall be puniſhed according to their 7 5 ih not apt © their intent x as if 
222 beat © 0p, 1 bappe * So if bem Wills 
a ments have any thing in them tra A to Law, 
the Law will not regard it, hor labor to fulfil it. ia er”; Lo 4 


13.3% „ 1 f 


of Incontinency and Baſtardy. 


A* to the point of Incontinency, we are to know there are divers degrees thereof. 

Firſt, There is Bigamy, the having of more Wives then one, wherein Bigany, or 
theſe things are to be known. It is Felony for any one having a Husband or Wife, Double. arri. 
and knowing him or her to be alive, to marry another Husband or Wife: Se. e. 
condly, But if the Hausband ot Wife dave been ſe ven years together beyond Sea ; or 
they have been ſeven years together one ſrom another in any part of the Kings Do- 
minions ; the one of them then not knowing the other to be alive within this time; 
or they were duly divorced from the firſt Husband or Wife, or the firſt marcj ebe 
duly declared to be void, or the firſi marriage were made within age of conſe In 
all theſe caſes it is no Fetony, 1 Pari. 

Aud as to Adultery, theſe things are to be bee | _ Adattery, * 

. It is Felony for a Woman, knowing her firft Hosband to be alive, o chan 
— three years abſent. continually beyond Sen, or elſwhete continually mer, ſo 
ſhe nos knowing him alive within ti time, or hy common repory @uree tof 
be to be knon by a mam it ix Felony in hottr of theth. 
2. Ieis Felony ſor any nnn to 'lio-with's married Woman, if he know ber to be fo” Pomicatin, 
AF, * — 1650. du 
It any others lie together, ou if any one —— or keep 4 Houſe, Bud, 
. borttbeſe caſes is Fetony, #9, 1660. 

4. As to Inceſt, it is to be known , I hat it is Felony f for any one to lie with His, ot nest. 
ber Grard-father or Grand-mother, Father or Mottter, rb tien or dite, Fon or 
Daughter, 09 Grand childe, Father, Brother or Sister, Fathers Wife,” Mothers 
Qqqq Husbind, 


I opntenants, &c. C Hap: 100 


Father or on, Act, 10 May, 1650. . 


Seck. 1, 


1, Joyntenants, F 
what, | 


. r 

Husband, Sons Wife, Daughters Husband, Wives Mother or Daughter, Husbands 
It is Felony to commit Buggery with a Beaſt, or to commit Bugpery, or 

* with a — 25 Hen. 8.6. 5 Eliz. 11 Co. 3 part of . . do. 

6. It is Felony to raviſh or force any Wile. Widow, or Maid, againſt her will abet 
ſhe do afrer agree, and conſent to it, 13 Ed: 1. 24. 6 Rich.2, 6. Co. 2 pr. Ief. 
ATR TS.” ek. eee 
= It is Fetony carnaſly to know any Maid that is at that time under age of ten 
years, albeif ſhe be r to it at the time, 18 Flix. 6. 

8. For Fornication, the firſt offence the offender is to be ſent to Gaol three 
moneths without Bail, and until ſecurity given for the Good-behavior, for anewhole 
year; of 1. Fra of Peace may binde to the Good- behavior for a leſs time  athis 
diſcretion, A, 10 May, 1650» 95" 2 1 L 

9. A Baud, or obe that keeps a Baudy-houſe, « for the firſt offence to be whip- 

ſer on the Pillory, Aurel rned on the Forebead with the Letter B. put in Bridpy 

three years, and bourd'ro che Good-behavior for her life, Alt, 10 4, 1545. 
Co. 3 part Inſt. cap 9g | 13 

10. If there be a Baſtard in the Caſe, the Reputed Father thereof, at the 
of any Patiſh, (in danger to be charged therewith) is to be bound to the G 
havior, and to be at the next Seffions, that he may be forth-coming. 

11. The Woman that hath the Baftard, when ſhe is delivered, and recovered, i; 
for the firſt offence to be ſent to Sion a year ; and for the ſecond offence ſhe is 
to be ſent thither, till ſhe put in Streties for her Good · behavior, and not ſo to offend 


a . wy 
Nd. If the Jaſtices out of, or in the Seſſions, make any order for the keeping of 
and ſecuring the Pariſh in danger to be charged, the party charged to be the Fa. 
cher, andthe Mother muſt obey it, or de committed to Gaol till they doit, 18 Eli 
3. 7 fac. 4. | 
13. The Laws of Bigamy in other caſes,then as before, are now void, and the mar. 

riage of all orders of men, and ſecond marriages lawful to all, and not prej cuil to 
any, See 1 E4d.6. 12 10'Eliz.'7. And ſee more for Baſtards, in Baſtard, and my 
Book of 7«ftice of Peace. | 


CHAP; C. 


Of Foyntenams, Parceners, and Tenants 
in Common. 


RET Oyntenants are ſuch as have, and come by Lands or Tene- 
DIV ments, Goods, or Chattels, by one and the tame joynt 

Means and Title, as in the caſes hereafter following. Avif 
Ei Lands be given or granted by Fine, Recovery, &, Deed, 
or without Deed, or Deviſed by Will to two or more, and 
their Heirs, or to two or more for their lives, or for other 
lives, or to two or more for years. (But between Baron and 
| Feme after marriage, there is no Moyety, but each of them 
hath all, Co. ſaper Lirel. 187, 188.) 

So if Goods, or any other Chattels, be given or granted to two or more, and they 
have it in Poſſeſſion, or in Right; in all theſe caſes the Donees or Grantees are Joyr- 
tenants, 

So if a Contract be made to two or more, or a Recognizatice or Obligation be 


made to two or more, the parties to whom the Contract is made, the * —— 
18 


(CHAP. 100. Toyntenants, Cc. 667 


igees are Joyntenants of this Debt or Duty: And between theſe Joyntenants 
there is a twofold Privity in Eftate, and in Poſſeſſion, Co. ſwper Littl. 169. Alſo 
Joyntenants way be of an Eftate by wrong; but this pu accreſcendi inter merca- 
tores pro beneficio commercii locum non habet: As of two Merchants for the Wares, | 
Merchandiſes, Debrs, or Duties, that they have as joynt Partners or Merchants. See 
Terms Ley, Littl. fol. 62, Broo, 7oyntenants 17. Plow.10.72. Dyer 250. 305. Co. 
3. 26, 29. 1.85. Ney, chap. G. Co. ſuper Littl. i Sa. ä a 
If an Advowſon be granted to B. Habendum eis && uni corum conjunctim & divi- — 
fm , it ſeems by this they are Joyntenants, Dyer 304. 1 
If Lands be given to two C uni corum diutius vi venti; hereby they are Joynte- 7yntenant, or 
nants for life, Co. 1 1.4. nor. 
If Lands be given or granted to two, without limitation of any Eſtate; hereby they 
are Joyntenants for life, Co. 8. 95. | 
If Lands be given or granted to two or more Habendum to them ſucceſſive, they 
are hereby Joyntenants. So if Lands be granted to two or more, and to him that ſhall 
ſurvive, they are by this Limitation, Joyntenants, Broo: 7oyntenants 33. And this is 
ſo, whether the Grant be for life or years. See Broo. Joyntenants 140, Whitlocks 
caſe, A. 3 Pac. B. R. Broo. Treſpaſs 54 | 
If a Leaſe be made to two more for years, with a Proviſo, That if they die within 
the Term, that the Term ſhall ceaſe, hereby they are Joyntenants, Dyer 67, 
If Joyntenants be ouſted or diſſeiſed. and ſue for and recover again, they ſhall be 
Joyntenants as they were at firſt, Co. ſuper Littl. 18 8. 
If Chattels Real or Perſonal be granted to a Biſhop, or the like, and another, or 
to two Corporations, or the like; here they are Joyntenants: And it is not as in the 
caſe of Lands ſo granted, Co. ſuper Littl. fol.190. 
If Leſſee for years grant his Term to another, and a Woman, they are Joynte- 


nants. 
But if Goods be given to a Woman, and another, the Husband of the Woman, 
and the other, are Tenants in Common. 

If a Leaſe be made to two or more, Habendum tis ad terminum vite corum con- 
junftim & alterius diutius viventis, ac 4 — ſuis qui primus eorum diſcedere con- 
tingat 2 vita ejus qui ſuperſtes ; hereby they ate Joyntenants, Dyer 46. Co. of 
Copihold 143, 

* Eſtate be made to a Husband and Wife, and a third perſon, hereby they are 
2 the Husband, Wife, hath a Moyety, and the other perſon, the other 

oyety, Lit. 

if Leſſee for life grant to him in Reverſion, and two others, for two parts in three 

the other men are Joyntenants, Bros, Foymtenants 14. 

If Lands be given to two Men or Women, or more, and the Heirs, or Heirs 
Males, or Heirs Females of their Bodies, or in any ſuch like manner; hereby they are 
Joyntenants for their lives, and they have ſeveral Inheritances, and their Iſſues after 
* be Tenants in Common, Co. ſaper Littl. fol. 182, 183. Dyer 350, Litel. fal. 62, 
63, 04, 

If Lands be given to two or more, and the Heirs, or Heirs Males of the Body of 
one of them; hereby they are Joyntenants for their lives, and one hath the Inheri- 
cance, Dyer 350. Ce. 3: 60. 

If one make a Feoffment in Fee to rhe uſe of himſelf, and his wife that ſhall be, 
and afterhetake a wife, ſhe ſhall be Joyntenant with him, Co. 1. 101. 

If Joynrenants Exchange their Lands, they have in Joyntenancy for other Lands, 
they ſhall be Joyntenants of their other Land, as they were of this, unleſs they agree 
to have it in Common, Perk, 55, p; 6. | 

If two Men or more do Diſſeiſe another, now hereby they ate Joyntenants of 
this Eftate, which they have got by the Diſſeiſion, unleſs they made the Diſſeiſon 
2 the uſe of another, or to the uſe of one of them, Littl. cap. Joyntenance, 

62. c 

If one Diſſeiſe to the uſe of two, and one agree at one time, the other at another, 
they are Joyntenants, Co, ſuper Littl. 188. | 
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Sed. 2. 


3: Where the 


Survivor ſhall 
have all by 
right of Sur. 


vivrſbip, 


If a Rent-charpe of ten pound be granted to A. and B. habendum to th es 
viz. to A. until 120 be married, and to FB. until he be advanced unto a Benefce — 
be Joyntenants in the mean time; and if A. die before marriage, the Rent 
ſurvive, but if A, had married, the Rent ſhould have ceaſed for a Moyety, E. be; 
cunverſo. See more there. Co. ſuper Littl. fol.180, 299, 300. ih to! wed. 

If a Leaſe be made to three joyncly in the of the Deed, habendum to 
one for life, the Remainder to another for life, the Remainder to the third for life, 
hereby they are not Joyntenants, but have one in Remainder after another, Dyer 


260, | 
to the other for life, they 


If one Demiſe to two habendum to one for years, and 
are no Joyntenants, Co. ſuper Littl. 188. 25 

If Lands be given to a Husband and Wife, and the Heirs of their Bodies, here i 
no Joyntenancy between them, Co. 10. 30. 

If two or more Diſſeiſe another to the uſe of one of them, they are not Joynte. 
nants, Littl. ſect. 62. | 

If a Leaſe be made to two or more Habendam cis pro termino vita curum efſe alli 
corum diutius vivents ſucceſſive uni eorum poſt alterum ſicut nominantur in Indent ua, 
& non conjunctim, and Livery; of Seiſin be made accordingly, hereby the Leſſer 
are not Joyntenants, bue ſhall take one after another, vide pur ces Tenants in Com- 
mon: For where there 1s a Tenancy in Common, there is no Joyntenancy; But i 


an Indent be between A, of the one part, and. . of the other part; and thereby 
A. demiſe to J. C. and D. habendwm to them ſucceſſive, there C. and D. mutt ake 
by way of Remainder, and not joyntly, 361, 

If a man make a Leaſe for life, and after graut the Reverſion to the Tenant for 
life, and another and their Heirs, they are not Joymenancs of the Reverſion, but the 
one hath all for life, and the Reverſion between them. rr 

So if two be Tenants for life, and the Reverſion is granted to one of them, C. 
ſuper Littl. fol. 182, | 1 SES, 

So if Leſſee for life, grant his eſtate to him in Reverſion, anda ſtranger. 

So if a man make a Leaſe for life, and grant the Reverſion to two in Fee, and the 
Leſſee grant his Eftate to one of them. t CELTS” | 
I Lands be given to two & heredibus, it is void, anddoth limit no Eſtate. 

If Lands be given to a man, and ſuch a woman as ſhall be his wife, here is vo Joyn 
tenancy, but the man ſhall have the whole. But if one make a Feoffmentin Fee 
to the uſe of himſelf, and of ſuch wife as he ſhall: after marry for their lives, 
_ he takes a wife, they are Joyatenants, Co. 1. 101. Co. ſuper. Littl fol. 
188. . X 


If Lands be demiſed for life, the-Remainder to the right Heirs of f. 8. andof 
?. H. 7. S. hath iſſue and dieth, and after . H. hach iſſue and dieth, che iſſue re 
_ Joyntenants, becauſe the Moyeties vetted at ſeveral times, Co. ſuper Litti. 


Tdem. 
The nature of this Tenure is, that every Joyntenant is ſeiſed of — 
whether Lands or Goods, of which he is a Joyntenant, and they have it pro-indiniſo, 
and if one of them die naturally or civilly, ſo long as the Joyntenancy 

the ſurviving Joyntenant ſhall ba ve his part, and jo he that doth live laſt and longeſt, 
ſhall have the whole, and neither of their parts ſhall go to their Heirs, Executots, or 
Adminiftrators, as long as there be any other J left to take it, and this is 
called us accreſcendi, Co. ſuper Litti. 18 1. Fl. 203. Cv. 6. 76. Littl fu. ad a8 
. the 4 bis pare hall go tothe far 

o ca if one o oyntenants die, his part to th 

and one have Ane and de be 


doth continue, 


vor; as if three Joyntenants be of Land in Fee, 


Land ſhall go to the other two ſurvivors; and if one of them die, the laſt liver 
ſhall have the whole, and his Heirs for ever, Lite d. fol. 62: Dyer 187. Co. 
1. 75. | 


Soif two or more have a Leaſe for years, or a Wardſhip, and ope of them die, 
the ſurvivor ſhall have the whole, and not the Executor or Adminiftrator of the de- 
ceaſed Joyntenant, Litti. f. oa. 
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So if a Recognizance, Bill, or Contract, be made to two, or more, and one die, 
the Survivor, not his Executors, or Adminiſtrators, ſhall take the benefit of it, Lit. 
f Bras Joyntenauts 7. 17. | 

So if the Obligation were to Baron and Feme, and he die, ſhe may ſue, and ſhall 


it. 
2% nal theſe cafes the Survivor may ſue in his 6wn name alone, Broo, Foynte- 
nt 44 6 Ed.4. 8. 22 H8.1. © 

If the Baron and Feme, and a third perſon are Joyntenants into, and the Husband 

{ell away the whole, and die, and after his Wife die; now by Survivorſhip the right 
of Action, to recover the whole, is come to him, and it ſeems he ſhall recover che 

le. | 
1 Joyntenants be in a Fee, and one make a Leaſe for years of his 
own part, rendring Rent, and die, the Survivor ſttall have the Reverſion , 
dot not the Rent, Co. ſaper Littl. fol. 18 5. Dyer 287, For he comes in Para- 


mount. | 

if a Feme-ſole . and another be Joyntenants of a Leaſe for years, and after 
ſhe take 4 Husband , and die, the ſurviving Joyntenant ſhall have the whole; 
for the Joynture was not ſertled by marriage, but the Husband might have 
ſevered it, if he would in his Wives life. Plow. 4. 18: Co. ſuper Lirtl. fol. 
185. -4 
if des or more Joyntenants be, and one Releaſe to them all, it ſeetis, that yet 
the Joyntenancy doth continue, and that the Survivor amongſt them, ſhall have the 
whole, Bros. Foyntenants 2. | 

If a Feme-Covert and a ſtranger be Joyntenants of 'a Term, and the Huſ- 
band have the Fee ſimple, and after the wife die, the ſtranger ſhall have the 
whole by Survivorſhip , for dere the Joynture wis not Plow. 4. 


19, 10. 


If two Joyntenants be, and one become in debt to the Lord Protector, and 
de, it ſeems the ſhall have the whole; yet ſee the Statute of the 13 Flic, 
rap . Aa | L 


If the Limmication be to A. and B. and the Heirs or Heirs Male of F. here if B. 
& 3 have the whole by Sarvivorſhip, and if A. die, B. bath the Fee- 
e, 5 f 
if two Joyntenants be of a Rent, and it be behinde for many years, and one of 
nan and may bring an Action and 
recover them, Broo. Joyntenants 3. da Te 
So if two Joyntenants be of a Manor, and a Bailiff receive the profits for many 
years, and then one of them die, the Survivor alone ſhall have all che Arrear- 

2 and may by Action recover them. See the Statute of Bren. Poywrenants, 
ol. 22. "Y =: a6 * 

So if a Husband and Wife loſe an Advowſon in 8 Quart impedir, by a falſe 
Oath, and the Husband die, ſhe alone ſhall bring the Attaint, and not the 
Executors, Heir, or Adminiſtrator of rhe —_ though es recover- 

, ed againft them were paid out of the Goods of the Huiband. Bros. Foynrenants, 


fl. 

If Baron and Feme before matriage, be Joyntenants in Fee, and after the 
hor) during Coveroe aleaard de now his Wife ſhilll have the whole 
Suryivorſhip : And if the Baron be atrainted for Felony ot Treaſon, yet the Wife 
ſhall haves Moyety at leaſt, Terms Ley, Dyer 123. * 

If Lands be let to A. and B. daring the life of A. If B. die, 4. (half have all : 
Jai A, dieth J. hath nothing, Co. ſper Litel. ful. 181. See the Wowwahs Lawyer, 

131. | oC hy 

Bat otherwiſe it is amongſt all ſorts of Merchants! and of joynt Shop 
keepers that joyn in Trade; in this caſe of the jncreaſe thereof, Lehe die, the 
other ſhall not have the benefit by the'Survivor , fee Brownlow: ſecond part, 
fe. 99. <a hu 
rf 
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Sell. 3. If once the Joyntenancy be ſevered, unleſs it be revived again (as in ſome caſe, it 
4. Where not, may) the quality of Survivorſhip is gone. And therefore if once the Jo 

bur the Fon" malte Partition amongſt them; this is a Severance, and if after one of them die, hi 


— 0 — part ſhall go to his Heir, Executor, or Adminiſtrator, as the calc is, and not to hu 


Quality of the Companions, Littl. f.68, 69. Broo. Foyntenants 2.8. 
Tenure gone, So if one of them give, grant, or convey away his part for all his time]; this is, 
7 — and will prevent Survivorſhip ; ſo if he Surrender it, Daniels caſe, Hil- 
13 fac. B. R. 
1 two Infants be Joyntenants in Fee, and one of them make a Feoffment of hi 
Moyety ; this is a $everance of the Joynter, Broo. Foyntenants 13. 
If two be Joyntenants for life or years, and one of them purchaſe the Fee, or it 
diſcend upon him ; this is a perpetual Severance of the Joyntenancy, Dyer 12, Ca 
61. 3+ 60. | | 
If = be Tenant for life, the Remainder to B. C. and D. for life, the Remainder 
to E. in Fee, and E. levy a Fine to A. for life, and the Remainder to B, in Fee; this 
is a Severance of the Joynter between B. and the reſt, Ca 3. 60. 
If an Eſtate be to three, and the Heirs of one of them, and he that hath the Fee 
die, and one of the Survivors purchaſe the Reverſion, hereby che Joyntenancy is (6 


vered. J 
If a Leaſe be made to two for their lives, and after the Leſſor grant the Reverſiog 
to them two, and to the Heirs of their two Bodies; the Joynter is ſevered, and they 
are Tenants in Common, Co. ſuper Lirth.182. 
If two Joyntenants be of a Leaſe for one and twenty years, and the one of them 
letteth his part for certain years, part of the Term; the Joynture is ſevered, (v ſoper 
Tittl. gx 1 % 24. N | 995 + 
If two Joyntenants be in Fee, and one, letteth his part to another fot the life of 
the Leſſor, andthe other — firſt, here ſhall be no Survivorſhip, but 
it may be if the Leſſor had died firſt, comre, Co. ſuper Littl, 19. Try y 
If a Feme-Coyert and another be joyntly poſſeſſed of any Chattels Perſocal, the 
Law doth preſently ſever the Joynter of it, and give her part to the Husband. Cen- 
tra of. Chattels Real a ſupra, 21 H.7. 29. Co. ſuper Litti. 185. 25 H. 10 Pi 


4. 19. „: 1 
Survivorſhip holdeth not for Goods amongſt Merchants, Brown!, Rep, 2 pot, 


99. (is 7 TS | 3 
If three Joyntenants be, and one Releaſe. to one of his Companions hi put; it 
ſeems by this the Joynture is ſevered for that part, and the Releaſe, and the ober 


ſhall hold that part in u, Broo, Foyntenants 2. , . | 

If do Joyntenants be, and one is attainted for Felony ; in this caſe the Lord, not 

the Survivor, ſhall have this Moyety, Bros. Adjudg. 12 Car. by 
If two Joyntenants be of a Term, and one commit Felony by killing himſelf, or 

otherwiſe, or be outlawed, the Joynture. is ſevered, for the Lord Protector ſhall have 


the Mo TA axons N. 09 ib þ 
And if i be a Joyntenancy of Perſonal things, as Bond, Oxen, or the like; the 
Lord Protector will have the whole by Prerogative : . So alſo of ChartelsReal, if 
they be between Husband and Wife, Plow: 419. 19 Hen. 7. 47. Bro. {ome 
ARES. 34.“ 2101 N 3G 7 n old 
If one Joyntenantloſe his part, and it be recoyered from him in an Action; bere- 
by the Joyntenancy is feyered, 2 farmenants 9. ; | 
If a Baron, and Feme, and a third perſon be Joyntenagts, and the Baron ſell the 
hale; this is Fre the Joynture, and if he die, the Wife may ſue for het 
Moyety, F. N. » 193. * * 41587 y I * 0 
If one Joyntenant being ouſted by his Companion, bring an Aſliſe agaioſt 
him, ard recover his Moyetyy this is a Severance of the Joynture. Ine, /yw't- 
nants 41. : A: 1.49 $175 : LIES 
If — Wotnen-Coverts be Joyntenants, and their Husbands a lien the whole, and 
each of them recover bis pargþy a cus in vita; this is a Severance of the Joynture, 
8roe, Idem 43. if 


— 


(ar. 100. Foyntenantt, Ce. 
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de ſeiſed ot of a joynt Eſtate, and a Judgment is had againſt 
— it ſeerns this is a Severance for ſo much, and ſo long at leaſt as 
Execution is, C6. 79. 


I ewo Joyntenants be in Fee, and one mabe a Leaſe for life; and die; it ſcems this 


us Severance of the Joynture, at leaſt, if the other Joyntenanc die; that the Leſfor 


ſhall not have his part, Co. ſuper Littl. fol. 191. But if the Tenant for life die be- 
fore either of the Joyntenants, then it is in Stat quo prime, fol. 193. See Lütt l. 


68. 8 

If « Leaſe be made to two for their lives, and the longer liver of them, or either 
of them longeſt living, and they make Partition and one die; the Leſſor, not the 
Survivor, not the Heir or Executor of the Leſſee ſhall bave his Moyety that is dead, 
Co ſuper Littl. f. 191. Broo. Joyntenants, f. 28. 30 A. ph8s 


jf one have a Rent iſſuing out of Land, and grant it tothe Tenant of the Land, 


and another; bete the Survivor ſhall have nothing, for the one half was extinct, 
Flow 419. 

If two Joyntenants be in Fee, and they both joyn in a Leaſe toan Abbor, and a 
ſecular Man for their lives ; here che Reverſion depending upon either of che Free- 
holds, is ſevered. 

So it A Leaſe be made to two ſecular Men habendum the one Moyety to one, and 
the other to the other. Co. ſuper Litti. fol.13 i. | 

If two Joyntenants be in Fee for life, and one make a Leaſe for years of the Land, 
or grant Veſtwra terra, or Herbaginm terre. to begin prelently or after his death, or 
x any other 2 to come; this is a good Leaſe, which the Survivor cannot avoid, 
though the Le 


— 


Seck. 4. 
g. Where the 
ale, or 


Charge of one 


ce die before Entry, or do not enter till after the death of the Leſſor, Fyntenant is 


Co. ſuper Littl. 84. Plow. 203. Littl. 280. Alienatio rei prefrctus juri accye- good,and ſhall 


ſeendi: Co. ſuper Litil. 186. So if two Joyntenants be of a Water, and one grant the 
fveral Piſchary. 


If two be Joyntenants for life, and one make à Leaſe for years, of his part, to 


egin after his death, during his Compacions life; this is a good Leaſe, Adjudged, 
Bei and Baſſets caſe, Aich. 3 Pac. B. R. Cite arert in Daniels caſe, Hil. 
13 dc. B. R. per Juſtices ; and therefore a fortiori, when the Leaſe is to begin pre- 


If two Joyntenants be for life, and one of them Leaſe for years, rendring Rent, 
and die; this is a good Leaſe, and the Succeſſor ſhall have it ſubject to the ſame, and 
yet the Rent reſerved thereupon, is determined, Dyer 187. it 

If two Joyntenants be in Fee, and one grant a Rent-chargein Fee, and after Re- 
leaſe tothe other ; now in this caſe the Grant of the Rent is good, and the other 
Joyntenant ſhall hold the Land charged. | n 

If a Feme · ſole and 7. S. be Joyntenants for life, and ſhe marry B. and B. and his 
Wife Leaſe to (. for ſixty years, rendring Rent, if the Wife and 7. S. live ſo long, 
and the Wifedies : Now this Leaſe is good againſt the Survivor, but it ſeems the 
Rent is determined, Smaimen verſus Agtorrow, B. R. 

If one Joyntenant grant a Rent-charge, Common of Paſture, Turbary, or a 
Corrady, or a Way out of the Land and die, the Grant is void as to charge the 
Land, and the Survivor ſhall hold it diſcharged z but if he ſurvive, it is good. So if 
after the Charge, the Grantor releaſe to his Companion, then he ſhall hold it charged, 
23 H.6.5. Co. ſuper Litil. f. 185. eſpecially if he hath another Companion or Sur- 


, Vivor living. See Littl.289. Co. ſuper Littl. 184. 


If two Joyntenants be for life, and a Judgment is had againſt one of them, and 
he after teleaſeth to bis Companion, and dies before Execution; now the Sucvivor 
ſha]l hold this Land diſcharged of the Judgment. Contra, if he had ſued Execution | 
inthe life time of the Joyntenauc, for then his Moyety, notwithſtanding the Releaſe, 
was ſubje to Execution. 

So it is in the cafe of a Statute or Recognizance, but if he ſurvive his Com- 
- the Charge is good for ever. e ſuper Litti fel. 184. See Co. 9.79. Plow; 
8. a 
If a Feme Covert and another be Joyatenants of a Leaſe for years, and the 
Husband 


charge or bin 


the Land, or 
not. 


_— 9220 


6. What Ad 
one Joyntes 
nant may do, 
or not. 

By himſclf, 


With] is Con- 


panion. 


To his Com- 
Fanon. 


of England a 


Littl.xs 
If co Joyntenaate be df Land, and one of them grant Common of Pulluretyy 
Cattle in the ground, and die, this is not good; but the Survivors ſhall hold, if G 
„ eee | 
If one Joyntenant in Fee-ſimple had been in Debt eo che King. and died; "it 
his deatb, no Extentſhould have been made upon the Lands in the hands of dhe Sap: 
vivor, A ſuper Littl. 185. bd I. 07s 19 \ il 
But if a Recovery be had againſt one Joyntenant, and he die before Execiyion, the 
Survivor cannot avoſd this. ö *., 21 ande. 
A Joyntenant may by Act executed diſpoſe his own Eſtate, and give, ne; of 
ſell it to whom he will, or make any Leaſe of it for parti of his time, to beg pe. 
ſently, or at a day to coe after his death, orotherwiſe at lus pleaſure j; but he cn 
diſpoſe his Companions part, and yet if he grant the whole, it will be goodfor tip 
own part, but it will not paſs his Compatiions, thougb he happen t hd it bets 
the Survivorſhip ; neither can he deviſe” his own part hy Will, Lind. 286. P 
203. | | . — 49 L 
And if two Joyntenants be for life, and one of them deth make 2 Leaſt foreighey 
years, to hegin after his death, and after dieth; this was adjudged by all the | 
ud 4 good Leaſe againſt his Companion; Goldibii8 5. 5. 30. , 
One of the reſt may ſue Partition, and compel his Companions to make Par- 
tion. See Partition & be Statutes, 31 H. L. 32. 3+ H. 8. 1. Co. 6. 12. Ce 
Littl. fol. 187 : | 12570 * 
If Aiden make a Leaſe for years, though the Leſſee never ee 
or it begin at a day to come, and the Joytitenant which made ir, die beforethe day ; 
it bindeth the Survivor: But if he had granted one, that he ſhould bavet Lek, if 
he pay ten pound before Midſummer next, and the Joyntenant which made it; die 
before the day z this will not binde the Survivor, for here no prelent intereſt dd 
pals, - arid a Rent theteupon reſetved ſhall hot go to the Survivor. Co apr Eire. 
318; Plow.203. Brown. | * us. 12. 80 "FO 
One alone cannot preſent to an Advewſon ; but if one had done it, and the Biſhop | 
inftituted;e*c. it had been good, and it ſhould ner hurt his Companion ſor any aſter 
Preſentment, Co. ſ#per Littl. f. 1 86. x FLO 9 
If Lards be given to two, and the Survivor of them, neither of them alone while 
they both live, can charge or give this Remainder , whitlocks eaſe, Mich, 3 Jar. 
If u Joyntenant in Fee, Covenant to ſtand ſeiſed for good conſidernions of his 
Companions part after his death, and after he die before the Covenantor, {6 that be 
hath his part by Survivorſhip, yet the Covenant is void, and doth net raiſe any uſe. 
Burtons caſe, Mich. 3 Pac. B. R. } 7 #4 0 | 
All the Joyntenants together may grant or charge the Land, how atd in what 
manner they will. _ | WJ | 
They way all together by conſent and agreement make Partition by Deed, andif 
they be Joyntenants for years, they may do it without Deed, Co. ſuper Litri.i k.. 
Littl. K y. a _—_ 5 
They may 870 their parts one to another by Releaſe, abd ſuch a Releaſe is good 
without any words of Heirs, Co, ſu per Eitii. fol. 194. and without Artornment, ot 
other Ceremony, ( v. ſuper Liitl. 318. And therefore if a Baron and Feme, ad a 
third perſon be Joyntenants, and the third perſon releaſe to the Baron and Feme; 
this is good, and gives all the Eſtate of the third perſon to the Husband, or be may 
releaſe to the Wife alone. and then that would give all the Eftate to the Wife alone: 
Allo one of them may make the other his Bailif of his Moyeiy, and have an Ad 
on of Account againſt him, and he may let his part to his Companion for years, ot 


al 
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ie wil," Co. wper Littl. fol.185. Littl. fel. 69. Co.6. 79, 8.63. Bur they cannot 
— a — or give Livery of Seiſin one to another, as Tenants in Common 
and Parceners may ; bur a Tenant in Common cannot releaſe to his Companion, 
but a Parcener may both Releaſe and Infeoff, Perk, ſect. 193. Co. ſuper Littl. 


2CO. 


One Ioyntenant may prejudice bis Companion, as to the profits of the thing, of 


SeFt. 5. 


which they are Joyntenants ; for there is a Privity in Truſt between them; and 2. Where one 
thetefore if one take all the profits of the Land, or all the Rent of the thing, or one ug my 
ger the Body of the Ward. or get the Perſonal thing. whatever it be, and uſe it, the Cake — 
other hath no remedy, but to 45 the like if he can: And in caſe of Executors, one not. 


of them may ſell any Chattel, Real or Perſonal, without the reſt. See £xecators. 


23. vide infra, Co. 2 68. Xelw. 22. | 

If two have a Seigniory of a Knights-Service, and the Tenant is dead, his Heir 
within age, ſo that the Lord may now ſeiſe the Ward or Wave, and Diſtrain for the 
Rent: If one of the joynt Lords do Diftrain for the Services, the other is barred 
and bound by this, 1 Ed. 3 Co. 2. 68. 

Alſo in Perſonal Actions, the oue may releaſe all: As if an Obligation be 
made to two, one of them may releaſe the whole, (b. 6.25. Plow. 263. Co. 
2, 68, 

Alſo if a Recogniſance be made to many, and one purchaſe Parcel of the Land, the 
Statute is extinct for all. See Statutes, A. 106: 

So if two Joyntenants bring an Action of Waſte, and one Releaſe ; this is a Bar 
to his Companion, Co. 2. 68. | 

And if one Joyntenant do waſte the Land of both of them, as it ſeems, it ſhall 

be recovered, Kelw. 23. yet ſee 14 Paw. 1. Naters del Viren. 9 Hes. 5. 
cap. 15. ä | | 
"if two Joyntenants be of a Term, and one have the Leaſe, and he give or grant it 
away, it ſeems he hath no remedy for the Deed ; but this doth not hurt the Eſtate. 
By three Juſtices, Tria 38 Eliz. J. R. 4 | 
But one Joyntenant cannot prejudice another, as to any matter of Freehold or 
Inheritance ; and therefore a Joyntenant in Fee, for life or years (udleſsi be in the 
Caſe of Executors before) cannot ſell his Companions part, or evi him out of it, 
or charge or impeach it: So neither can he releaſe any real or mixt Action, brought 
by them againſt another; As if they bring an Aſſiſe, or Writ of Right of Ward, for 


the Body of a Ward, or the like, and one Joyntenant releaſe to the Defendant ; this 


will not prejudice the reſt, but it may give them the whole, Co. 2. 68. 30 H. 6. 
45 EA;. 10. Kelw.60. Dyer 167. 179. 


All ſuch Acts as Joyntenants, are compellable to do; there, if one Joyntenant do 8. Where 40 
it, and do it ſo as the Law will compel him 4 this is good; and will binde tis Compa- Act done by 
nions : As if a Woman have Title of Dower to the Land, and one Joyntenant will * 
endow bet, and that of a third part onely of the Land ; this is good, and will binde — 
his Companion : Or if one Joyntenant Attorn to the Grantee of the Revetſion, or not. 
Services in the Countrey, this is good. As if a Leſſor diſſeiſe his Leſſees, and make 
a Feoffment, and one of them re-enter, this is an Attornment in Law, good, and 
ſhall ſerve for both. So if a Reverſion be granted to one Joyntenant for he, and he 
accept the Deed, this is a good Artorament for the other in Law. So if one Leſſee 
give deiſin of a Rent to « Lord, it is good and will binde the reſt. (v. 2. 69. 30 H. 6. 

2. Littl. f. 129. 12 A p.. 20. 

So all things that are for their benefit, and as well for the benefit of his Companion 
as of himſelf, the Act of one ſhall binde the reſt : As if they be to pay a Rent to the 
Lord, or the like. Payment by one ſhall ſerve for all; fo a Claim or Entry after a 
Diſſeiſin, or the like, Co. 2. 48. 

If one Joyntenant will endow a Woman of a Rent, in ſtead of Land, or endow 
her of more then a third part; this will not binde his Companions. So if the Re- 
verſionof two Tenants for life, or the Rent or Seigniory of two Joyntenants be 
granted by Fine there, if a Writ be brought, to require the Joyatenants to Attorn, 
one muſt not Actorn without the other, Co. 20. 67. 
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9. What Ads If one Joyntenant enter or claim the Land, that he and bis Compatiions baye ti 
. eg to, this ſhall avail the reſt generally, Co. ſuper Littl. f. 25 2. "ghe 
ſhall Une If two Joyntenants make a Leaſe for life, and the Leſſee ſurrender to one of them . 
bis Compani it ſeems this ſhall enure to both, in reſpeR of their joynt Reverſion, but if the Leſſee 
on, or nor. grant his Eſtate to one of them, contra. Co, ſwper Lirtl.f.192, Perk, 615, 
If one of them obtain a Seiſin of Rent, this ſhall avail his Companion Jr, 
Tender 16. 
If two Joyntenants make a Leaſe by Poll, or Deed Poll, rendring Rentt 
them; this ſhall enure to both. C vntra, if it be by Deed — boy — 
But perhaps if one enter or claim, ſpecially to his own uſe or for another, it may not 
avail his Companion. 
— — If two Joyntenants be of Land with Warranty, and they make Partition by 
chem, Hallen. the Warranty is deſtroyed ; but if it be upon a Writ, contr4. Co. ſuper Linti. fol 
ure. I 86, I 87. , f 
| If a Warranty be made to them, this ſhall enure to them as ſeveral Warranties, 
Co. 5.819. 
If there be three Joyntenants, and one releaſe to one of the other; this ſhall nor 


avail the other. Co. ſuper Littl. f. 193. 

If Donee in Tail be diſſeiſed by two, and he releaſe to one of them, this ſhall en. 
ure to both: But if the Kings Tenant for life had been diſſeiſed by two, and be te- 
leaſe to one of them, he ſhall hold ont his Companion. So if two Joyntenants make 
an Eftate for life, and then diſſeiſe their Leſſee, and he releaſe to one of them, he 
ſhall bold out his Companion. 

If Tenant for life be diſſeiſed by two, and he in Reverſion, and Tenant for life joyn 
in a Releaſe to one of the Diſſeiſors, he ſhall hold his Companion out: Bur if they 
ſeverally releaſe their ſeveral Rights, it ſhall enure to both the Diſleiſors. | 

If two men do gain an Adyowſon by Uſurpation, and the right Patron doth releaſe 
to one of them, it ſhall enure to both. 


. 


If two ——— be diſſeifed by two, and one of them releaſe to one, this full 
ot 


enure to both for a Moyety. | 
If one be diſſeiſed by two Women and one take a Husband, and the Diſſeiſee te. 


leaſe to the Husband ; this ſhall enure to both Diſſeiſors. See more in Releaſe. Cu. 
ſuper Litti. 276. | 
What AR Ie ſeems a Joyntenant can have no Real of Perſonal Action, concerning the Joyn- 
_— Tow ' tenancy, but he muſt joyn with his Companion; and therefore if they be diſſciſedof 
tenant miy the Freehold, they muſt have an Aſſiſe againſt the Diſſeiſor; if they be ouſted of a 
have againſta Term on Ejectione firme: And if they be wronged in the Profits, as by Waſte, Trel- 
ſiranger. .- paſs, or Arrearages of their Bailiff that bath received their Rents or profits, they 
muſt joyn in the Action always, unleſs it be in ſome ſpecial caſes, as that Plow. 419. 
Co. ſuper Litrl. f.195, 196. Litil.3 1 1. 22 H.6.12, Broo. Foyntenants 36. 
Agzinſt his Yer if three Joyntenants be, and one releaſe to one of his Companions, and aſter 
Companion. they be diſſeiſed; now for the two parts of which they be Tenants in Common, they 
muſt bring one Action, and for the third part of which, he is Tenant in Common wich 
the other, he muſt bring an Action alone, (romp. Pur. f. 49. b. Littl. f. 7c; 
One Joyntenant hath no Action nor Remedy againſt another for the taking of the 
Profits, or for Waſte making, or the like: And therefore if it were Wood, and 
one cut it down, and ſell it all, and keep all the money; or if it be an Advowſon, and 
one alone preſent, and in the caſes before, he hath no Action at Common Law to re- 
lieve himſelf. See before Doct. & Stud. 
So if one will not helpIncloſe the Grounds, or Repair the Walls or Bridges, or the 
lice But if one ouſt the other altogether, he may have an Aſſiſe, or chale the others 
Cattle, for the chafing he may have Treſpaſs : And if there be Houſes or Mills upon 
the thing, and they be in decay, the other Joyntenant may compel him by a Writ 
of ' Reparatione facienda, to joyn to repair it, or of Contributione facienda, to con- 
tribute towards it. See of ' Tenants in Common. F. N. B. 34. 102. 6 Hen. 7. 8. 
F. N. B. 127. Broo, Joynteuants 4. Dyer 923. Co. 6. 12, 13. Lb, Inſt. 1 pont. 
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there betwo Joyntenants for life, and the Fee to one, and he that is Joyntenant 
— vp Waſte, the other that bath the Fee hath no remedy againſt him, 


27 7 be of a Manor, and a Copihold Eſcheat, one of them may 


— the Copihold, and his Companion ſhall not avoid it, Cu. of Copibe/d, 
ol. 9 


ntenancy is a Plea where an Action is brought againſt one for Treſpaſs, or Fyntenanc, 
_— about that Land that another hath in Joyntenaney with him; then this What. 


being ſhewed, will abate the Writ, for they muſt joyn as is before, Dyer 31. F. N. B. 
229. Dyer 32. 


Tenants in Common, are ſuch as have and come by Lands, Tenements, Goods, 1 2. Tenants in, 
or Chattels, by ſeveral Titles and Means; as in the caſes hereafter following, Co. Common, whats 


wer Littl. 189. 
If any Joyntenant in the caſes above, give, grant, or convey over his part of the 
thing which they ſo hold in Joyntenancy to a ſtranger ; in this caſe the Joyntenancy 
will be gone, and the ſtranger and the reſt of the Joyntenants, will then be Tenants 
in Common: Or Tenants in Common may be by Preſcription, as, where one and 
bis Anceſtors, and thoſe whoſe Eftate he bath in one Moyety, have held in Common 
the ſame Moyety with another Tenant that hath another Moyety, and with his An- 
ceftors , thoſe whoſe Eftate he hath pro indiviſo, time out of minde. And 
between theſe, there is ovely a Privity of Poſſeſſion, and not of Eſtate of Land, 
Littl. fal. 70. (o. 4. 628. 63. Co. ſuper Littl. fel. 169, 198, 199. 


If aFeoffment be of Land to A. and B. habendum the one half to A. the other 13. Where a 


balf to Y. here A. and B. are Tenants in Common; but if it be to one and 


„ man ſhall be 
bis ſaid to be a 


Heirs, and to the other and his Heirs, Contra. Co. ſuper Litti. fal. 65. Tenast in 


Littl. 65. 


If one Deviſe by Will to his Sons or Daughters, or to others to be enjoyed nor. 


ly, or by Portions, or to be equally divided, any ſuch like words in a 
Win, l gp in Common, Co, ſuper Littl. fel. 183. C 3. 37; 

er 25» p l ' ; . 52 . 

If Lands or Goods be given or granted to a Corporation, and another man, they 
ate Tenants in Common at the firſt, for they cannot be Joyntenants, Co. 5. 8. 
And there muſt be ſeveral Liveries, if ic be a Feoffment, © So of Lands given to any 
body Corporate or Politick, as to two Biſhops. Co. ſaper Littl. fel.189, 190: Link, 
ſe3.66- 16 H.7. 16. | 1 | | 

If one ſeiſed of a peece of Land, inſeoff another of a Moyety thereof, and fay 
not which:Moyety, the Feoffot and Feoffee of the two Moyeties ſhall be Tenangs in 
Common, £4221. fol.67. | P Is ,2:2:19392'4 6 1.1. , 

If xwo Joyntenants be in Fee: and one Leaſe his part for life to another, the Te- 
nant for liſe , and other Joyntenant, are Tenants in Common, at leaſt during the 
Leaſe for life, Link f. a6. as 14 | T7 6 nd * 2 
Piorxeners are in the nature of Tepants in Common, and if one of them alien her 
part, the Alienee and the reſt ſhall hold in Common, Z2ee1. f.70. | 

If there be three Joyntenants in Fee, and one of them make a"Feoffment to a 

3 now this Feoffee, and the other two Joyntenahts are Tenants in Common, 
but the other tuo tetaain Joyntenants ſtill, Lirel. f. 46. 4 23 ; | 

If to Joyntenants be in Fee, and one give his part to a ſtranger in Tail, and the 
other his part to another ſtranger in Tail z the two Donees and their Iſſues, are Te- 
nan in Common, Lil. s. 1 | 

If three Joyntenants be, and one Releaſe to one of his Companions; now for 
— part releaſed, he is Tenant in Common with the other two, Littl. 
If Lands be conveyed. to two Men or Women, and the Heires of their 
Bodies after their death, their Iſſues are Tenants in Common, Liirl, 28 5. Co. 1. 


| $4-85, : 


If upon a partition, ode Parcener grant a Rent to the reſt, they ſhall be Tenants in 
of this; Co.. 8. 15 H. 7. 14. Dyer 133. . 
Rrer 2 If 
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14. The na- 
rure and qua- 
lity of this 
Tenure, 


Sec. 8. 


16. What acti- 


If a man anda Feme-ſole have a Villain, and after intermarry, and he ying, 
purchaſe Land, they ſhall be Tenants in Common of the Villain, as they were of 
the Land, and ſo of other like things; for the Law bath reſpeR to the cout 

Ed.3. 8 , 
3 It 7. 5 be Parſonof D. and Lands be given to 7. S: Parſon, and his Succeſſor 
and 7. S. Clerk, and his Heirs, he is a Tenant in Common with himſelf inreſpe& of 
his ſeveral capacity. So in all ſuch like caſes, Co. ſmper Littl. fol. 189, 199, * 
Dean 2. 14 H. 8. 30. . 

If a Tenant for life grant to him in Reverſion, and others, they two are Tena 
in Common with him, Bro: Foyntenancy 14. 

If agift be to two Habendew, to one for his life, and the other for his life l 
ſeems fo are Tenants in Common, Dyer 10: f 

If, a Leaſe be made to two for the life of one, the Remainder to the other without 
more, it ſeems by this Limitation they are Tenants in Common, Dyer 60, 

If a Remainder be limited to the right Heirs of 7. J. and F, N. they ſhall take 
ſeverally, and be Tenants in Common, though the words be joynt; (u. f. g. 


34 Ed. 3. 29. ; 

If Land be iven to a man, and two women, and the Heirs of their Bodies, here 
are ſeveral itances, of which, the Iſſues are Tenants in Common, C. 
10. 59. | 


If Lands be given to two men, and their wives, they are Joyntenants for life, by 
after the husband and wife hath one moyety in Tail, in Common with the other Baron 
and wife, 1bidem. l 

If two Parceners make a Leaſe, rendring Rent, they have this Rent ih Common 
but if they grant the Reverſion, excepting the Rent, contra. for there they are Joyn- 


' tenants of the Rent. 


If two Joytienants be of a Chattel Perfonal, and one commit Felony, the Lord 
protector, and the other Joyntenants are not Tenants in Common, but the Lord 
Protector will have all, Plow, 332. # 

So if two had ſuch a thing in Common, and one did commit a Forfeiture, the 
Lord Protector will have all. 1b5dems. 

The nature of this holding is, That howſoever occupy in Common, aui they 
hold pro indiviſo, and neither of them doth know his own part, as inthe caſe of 
Joyntenants, yet the Survivor in this caſe ſhall not have the part of him that dieth 
(as in the caſes of Joyntenants) bur it ſhall go to his Heir, Executor, or Admini- 
ſtrator as the caſe is; and therefore ſuch a Tenant may Grant or his Land, as 
he may any other Land, whereof he is Sole ſeized z and if he will pdſir to his 
Companion, he may make a Feoffment, and give Livery of Seiſin to him as Parce- 
ders may; - for it will not paſs by Releaſe, as between Joyntenants: But Actions per- 
ſonal, as it ſeems, do ſurvive, and the Survivor ſhall have the whole of them, win 
the caſes of Joyntenants, vide _=_ And it ſeems in this caſe one of them cannot do 
any act to binde, or prejudice his Companion, becauſe they have ſeveral Titles; 
and in this caſe they may alſo make Partition, if they will, by Agreement, Lin 71. 
Plow. 140. 10 ELA. 3. | 

All Actions that are Real, and in reſpect of the Reality, the one may and muſt 
ſue alone; as if they be diſſeiſed, every Tenant in Common muſt haves ſeveral 


ons one Tenant Aſſiſe ugainſt the Diſſeiſor. And ſo ſhould it ſeem for mint Actions thar aremoſt in 


in Common may 


have, or not. 
Againſt a 
ſtranger. 


the Realty, for the Magis dignum trabit ad ſe minus dignzmi; But in all Perſonal 
—— —_— reſpaſs 1 — i — 2 — Graſt, Corn, 
cutting the „taking Fiſh, or the like, there they muſt ſue j „ and cannot 
ſever in the Action. * r. 

So alſo for Rent in a Leaſe, in Account againſt the Bailiff, and Actions mixt that 
are more Perſonal then Real, as Waſte, and the like : And if one of them die, before 
theſe Actions brought, the right of the Action doth ſarvive tothe reſt onely, ard 
they alone ſhall have it as inthe caſe of Joyntenants before: And if one of them 
ſue alone for. theſe Cauſes, the Defendant may plead, That he is Tenant in Common, 


and ſo avoid the Action, Littl, fel. 70, 71. 22 Hen, 6:12; Broo, T mants it 
_ Comme 
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Carmen 18. 24. 2. Bros foyntenants 51. 38 Edw.3, 7. Co. ſuper Littl. fol. 195. 
117 one avow upon a Diſtreſs taken Damage feaſant, he muſt do it as Bailiff to all 
the Tenants in Common, not to one onely, Adjudg. Hil. 7 Car. 
If Tenant for life, the Reverſion to two Siſters commit Waſte, and one Siſter die 
baying iſſue, and the Tenant commit Wafte again, the iſſue and her Aunt ſhall joyn 
in the Action of Waſte; andthe Aunt-ſole recover treble damages for the Wafte 
done in ber Siſters time, 45 E4.3. 3. | 
If his Compamon diſſeiſe him of his Freehold, he may have an Aſſiſe, if he Evict Againſt his 
him of his Term, be may have an Ejectione firme, as it ſeems. But for any wrong in Companion, 
raking the whole profits from his Companion, the Law is all one in this caſe, as in 
the caſe of Joyntenants, which ſee before ; for one of them cannot ſue another, 


(e. ſuper Littl. 199. ; 
And yet if one Tenant in Common will break the Dove-houſe of another, and 


| kill his Pigeons, and ſpoil his flight, or carry away all his Corn after it is ſowed, it 


ſeems the other ſhall have Treſpaſs againſt him; or break the Pales of his Compani- 
ons Fold, which they have in Common, Treſpaſs lieth ; but this ſeems to be for the 
wrong done to that wherein be hath a ſole property. Co. ſuper Littl. f. 200. Weſtm. 
cap.22, 14 Cd 8. Sowerſets caſe, B. R. Paſche, 3 Jac, F. N. B. 91. 5 H. 7. 8. 
21 H. 8. 1. in the Preamble. 

And if two Merchants occupy their Goods in Common, and to their Common 
profits, the one may have an Account againſt the other. So may another Tenant in 
— — „ if he make his Companion his Bailiff. Co. ſuper Litel. fol. 200; 
10 H.. 16. 

If two be Tenants in Common of Chattels Perſonal, or of Chattels Real entire, 
and one get all, the other hath no remedy, but to get the Poſſeſſion again, if he can. 
But if two be Tenants of a Houſe or Mill, one may force the other to contribute to- 
wards Reparation; and if they havea Riverin Common, and one —_ the River, 
the other may have an Action on the Caſe. Ft fic in ſimilibus, ſee in the Margent, 
Co ſuper Littl. f. ig, 200. 1 0 

In the Perſonality, one Tenant in Common 1 — his Companion, as 16. Where one 
well as 1 as in taking the profits; for which ſee before. ' As alſo in any Tenant im Com- 
Perſonal Action brought by them all, one may Releaſe ; but if the ſame be for a -e. 
thing entire, and in the reality, as a Preſentatiom to à Church, Wardfhip of a Body, — or 
or the like, there the Releaſe of one doth not prejudice the reſt, but doth give the nor. , 
reſt the whole, (o. $: 98. 45 Ed.. 10. Co. ſuper Littl.197. 

If two Tenants in Common joyn inthe Grant of a Rent · charge of twenty ſhil- 17. How acts 

ings, this ſhall be and enure as ſeveral Grants: Co. g. 8. made by, or to 
-AnAttornmentby one, is good for all the reſt, except the Lord protector be one, . ſhall eu- 


for then it is void for all. Brooks caſe, 6 Car, Cur. Ward. — what act 


done by one, 
will binde the 
reſt 


1 of Paceners, 


Preenen, otherwiſe called Coparceners, are ſuch as have equal portion inthe Sed. 9. 
Inheritance of the Anceftors,' and this is in the nature of a Tenancy in Common, 1. F «rceners, 
— in che Eugh/b Lewjer, fol. 24, 3. And of theſe there tre co — PE" 
One is of Parceners by Law, which is when a man dieth, ſeiſed of Land in Fee- 
ſinple, or Fee-rail; and hath no Sons, or other Heirs Male; but Daughters, Sifters, 
Aunts, or the like (for if he have but one Daughter, ſhe is no Partener) then theſe 

, or other Collaterat Heirs, ſhall have the Lands in equality amonꝑſt 
them, and theſe are called Parceners at Common Law. * " 
The other is, where Sons or Daughters by the Cuſtom of the Country do chal- 
lenge an equal part of their Anceftors Lands he died ſeiſed of, as the Cuſtom 
912 df 


. 
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of Gavel · kinde in Kent is, and theſe are called Parceners by Custom; andincheg 
caſes, all theſe Parceners are in Judgment of Law, but as one Heir, And t 
. if they will, hold the Land joyntly without Diviſion, and then they ſhall 2 
n to hold in Parcenary, or they may divide it, and every one hold bis part to 
2. Partition, ſelf, and that is called a Partition, and is defined to be the dividing of Lands or 
what. Tenements, diſcended by Common Law or Cuſtom, amongſt Co-heirs or Parce 
ners, whether they be Sons or Daughters, Siſters, Aunts, or otherwiſe of kin — 
the Anceſtor, from whom the Land diſcended to them : And this may be made, 
and done voluntarily, or by Agreement of the parties, and without Writ, which, ; 
called a Diviſion by the Common, or elſe it may be Compulſory, and by Wir, if 
either or any of the parties refuſe, and thereby the reſt or any of them, or their 
Heirs (if any of them be dead) that are willing, may compel the others that refuſe. 
2. Purtitione and this Writis called a Partirione facienda, which is defined to be a Writ that heck 
facienda, what. for thoſe that hold Lands or Tenements pro indiviſo, as Coparceners, and would 
ſever to every one his part, againſt him or them that refuſe to joyn in Particion, 
ro compel chem to it, ; 
And ſuch a Diviſion as is ſo made by Writ, is ſaid to be a Diviſion by Statute Law: 
J-yntenants. and this Writ alſo Joyntenants or Tenants in Common, may have to make a Divid. 
Tenants in Com- on amongſt them, if they will. See beneath, Parceners ſtat Hibernie, 9H. 3. J. 


mon. Dyer 29. Co. upon Littl. fol. 164. Co. 6. 12, Dyer 265. F. N.. 
4 


3 | 

The fruit ofit. And this Diviſion after it is made, doth change the holding by Co fo 
that after every one ſhall hold his part in ſeveralty : And yet ſo, as if the part of one 

be afterwards recovered from him by a lawful Title; in this caſe he may compel the 

reſt to make a new Partition, and he ſhall have another part from them, and til 

then he may occupy in Common with them: But if he had aliened that partwholly - 

away, whereof the Eviction was, then it ſeems he cannot enter upon his Compatis 

ons, unleſs he had reſerved ſome Reyerſion; - See for this, Co. upon Lite l. fol] 1644 


170. ; 4 \ 

4. What per- Nuss ſhall be accounted Parceners, but ſuch as are Females and in equal diſtaxce, 

— —_ as Daughters, Siſters, Aunts, Eve like, or che Heirs of ſuch Females thar come 

Parceners, or to Land by diſcent. For if any fuch perſons purchaſe Lands or Tenements ; in this 

not. caſe they are not Parceners, but Joyntenants. See more for this Ca upon Lin. 164. 
where it appeareth, that men may be Parceners in ſpecial caſes; the Son of ones 
. with the Daughters of another. 

The natureof The having of Land in Coparcenery, is in the nature of holding of Land in Cons 

this Tenure. mon, for no Survivorſhip bath place amongſt them; and either of them may by AR 
executed, or by his will grant, give, or charge, his own part, whether the thing be 
in. Poſſeſſion, or Reyerſion: And they may make a Feoffment one to another, 
and give Livery one to another, Co. upon Littl. 164. Litil. fol. 64. Dyer 19. 
Littl. ſect. 280. 

And if an Advowſon diſcend amongſt them, they ſhall preſent by turn, the eldeſt 
firſt, and the reſt after, ordine quiſque ſus: And if either of them diſturb the other, 
in this caſe, he that is diſturbed, may have a quare impedit againſt his Companion; 
but ſo cannot one Joyntenant or Tenant in Common againſt another, Litel. fol. 64. 
Dyer 29. Littl. ſect. 280, Kelw.1. F. N. B. 34. 

So ſong as the Land is undivided, they have one intire Freehold in it, wy” - | 
a firanger, but amougft thomſelves to muny purpoles, ſeveral Ftecholds. Aud 
Unity is. not ſeveted by the death of any of them, but her iſſue, and the reſt ſhall 
be ſued joyntly, and ſue ſo, but the iſſues of ſeveral Coparceners ſhall not joyny' 
and yet when they have recovered, a Writ of Partition lieth between them, and there 
is r them a Priyity in Perſon, in Eſtate, and Poſſeſſion, Co. upon Litti fol. tou 
16 ln HF. Z. 622 1 gur iI d 27 . | ' 20k 
— 9 —— are compellable by the Cummon- La to make Partition; and for that! 
— gs purpoſe they may ſue out a Writ of Parvitiene facienda (ſee above.) And though on 
mike Partiti- Of them have made a Leaſe of his pari to his Compatiions, yet he may have this Wit, 
on, and how. againſt the reſt, Fitz, N. By 62, 125K ä 2 


 - ores 


we 
- 
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Alſo Joyntenants and Tenante-in Common, whether they be ſo, of an Eſtate of Joyntenants. 
Inheritance in Fee- ſimple, or Fee · tail in their own Rights, or in the Rights of their — in 
Wives ; or which hold joyntly or in Common, for Term of life, year, or years X 


* Joyntenants, or Tenants in Common, where one or ſome of them have 
Eſtate or Eſtates for term of life or years, with the other that have Eſtate or 
Eſtates of Inheritance, or Freehold, are compellable by the Writ of Partitions 
facienda to make Partition of the Lands, they do ſo hold as Coparceners 


Tod in all theſe caſes, let him that brings the Writ ſee that he comprehend 
all the Land, whereof Diviſion is to be made in his Writ. Stat. 31 Hen. 8. 
chap, 1. 32 Hen. 8. chap. 23: Bro. Partition, fol. 33. Co. 6. 12. Dyer 
265. 
1 three Parceners be of a Reverſion after an Eſtate for life, and one of them ged. 10. 

alien his part by Fine, and after the Tenant for life die, and one of the other two 
enter into the whole: Now the Alienee, and the other cannot joyn, and have one 
Writ of Partitione facienda upon theſe Statutes, bur they muſt bring ſeveral 


Writs. 

So if in this caſe the two Coparceners had joyned, and brought the Writ againſt 
the Alience upon theſe Statutes, the Writ would abate; yet if the Husband of one 
of the Siſters, or one of the Parceners her ſelf purchaſe one of her fellows parts, 
there is a ſpecial Writ by the Common Law in this caſe to compel Partition, Dyer 
128. 243. F.N.B. 62. 

If there be two Parceners, and one of them take a Husband, and hath iſſue by 
her, and ſhe die, and he hold himſelf in as Tenant by the Courteſie, they may make 
Partition by agreement; or if the Tenant by the Courteſie will not, the other may 
compel him by this Writ : But if the Parcener refuſe, the Tenant by the Courteſie 
cannot have this Writ againſt the other, chat doth refuſe, Litzl. ſeR. 


264+ 
If oneof the Parceners alien his part in Fee, the other Parcener may briag this 
Writ againſt the Alienee, but the Alienee cannot bring it againſt the Parcener, un- 
leſs it be upon the Statute, as a Tenant in Common, Co, upon Litel. fol. 
175. | 
Coparceners may make Diviſion of their Lands they hold in Coparcenery , 5. What ſhall 
either during their whole, or a part of their Eſtate, and that they may do (as hath _ — 2 
been ſhewed ) either by Agreement with, or without writing, and that divers rait Land. 
ways. Without Writ | 
1. As if oy -—_ to divide it, and do divide it to every one his part. by Agreement. 
2, If they chuſe certain Friends to divide it, and ſet it out into parts; and in this 
caſe che eldeſt muſt chuſe firſt, and ſo every one in his age, unleſs they otherwiſe 
agree. 
3. I after the parts be divided, and ſet out, there be Lots caſt, and ſo a choice is 
made by that means. | | 
+ yy citing in Land in Horchpor, See beneath, and in Littitton, and alltheſe are ,,,,,,, 
viſions. | 
And in all theſe caſes the parties dividing, if they be of full age, at the time of Infant. 
— made, be bound for them and their Heirs, though it be never ſo un- 
eq * e. 5 
But if the parties that divide, were ſeiſed of an Eſtate· tail, there the Diviſion (if Tail. 
it be unequal) will onely binde them for their lives, and the iſſue of him that hath 
the leſſer part, may either avoid it, or affirm it. { 
So if the Diviſion were made by the Husbands of the Parceners; the Wives 
er thou deaths, if their parts be not equal, may cither avoid it, or af- 
rm it. 
So if the Parcener be within age, at the time of the Diviſion made after ſhe comes of 
full age, ſne may either affirm or avoid it;& if in theſe caſes, that party that may avoid, 
do verbally agree to the Diviſion, or take the profits of the part alloted t ; or her; 


o him or 


Me te th 


_ — * 
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or make A Leaſe of it, after bis time, he may avoid it ; this hath affirmed the Dixi. 
on: But it ſeems in all theſe caſes, where the Diviſion is equal, that it b ft to ke 
avoided-by any of the Parceners, or their Heirs, Cv. ſuper Litti 171. 3 

A Partition by Agreement, without Writing, that one ſhall have one part of the 
band, and another another part; and that he chat hath the better pare, (hay 
to the other Parcener a early Rent, iſſuing out of his Land; this * Ding! 
on; and the party to whom this Rent is given by the Agreement, 1 iſtrain in the 
Land of Common Right for this Rent, though there be no Deed; | 
nay Advowſon, or the like, in this caſe may paſs without Deed, Lit. /zq, 1251. 
19 4. pl. 23. P.. 134. Dyer 19. . 

If they agree that one of ſhall have all the Lands in Severalcy one year, 
ether all another * or in any ſuch manner, this is a good Partition, F. N. B. 62 
11 H. 4. 3. 21 Ed. 3.7. 

If there be ſome Land in Fee-ſimple, and ſome Land in Fee- tail difcended, ind 
they agree one ſhall have the one ſort of Lands, and the other che other; this h 
good, but this may become void by matter Ex poſt fatto, F. N. J. 62. A Lay 
fett. a6. 

If Joyntenants, or Tenants in Common of a Term of years of Land, & 
make Diviſion thereof by word, without Deed, it ſeems it is good enough, Ihe 
330. | | 

11 Joyntenants, or Tenants in Common of any Eſtate of Inheritance in Fee« 
ſimple, Fee · tail, for life or for years, by mutual agreement, by writing, make perditi 
on, it is good, Dyer 3 50. Bro. Partition 38. | 

But if Joyntenants, or Tenants in Common of any Eſtate of Inheritance or 
Freehold, make Partition by word onely ; this is not good to ſever the Joyneure, ci 
upon Litti. 165. c | 

But Tenants in Common may by word and Livery of Seiſin, make Partition well 
enough the ſame, (0.6. 12. Dyer 350. 

If Partition be made by Prochein Amy of an Infant that is a Parcener, itis not 


Prochein Amy. good 


By Writ, 


If the Anceſtor died ſeiſed of Land intailed, and ſo much in Fee-ſimple, and the 
eldeſt take the intailed, and the other che Fee ſimple, this is good for their time ; 
but if the yongeſt Alien all or part, in Fee or in Tail, that he leave not « ſufficient 
Recompence to the Iſſue, the Iſſue may avoid the Exchange, and take to half the 
exchanged Lands, and the other hath no remedy for his part of the Fee-ſimple Lands, 
Co. upon Littl. fol.172. 

Bur contra of a Leaſe for life or years, but if part of the Fee-Land diſcend, the 
Iſſue muſt wave the profits of that, if he will have the benefit of the other. 

The Partition that is made upon a Writ directed to the Sheriff, to make Partition 
between the parties, muſt be by the Oath of a Jury of twelve lawful men of the, 
Neighborhood. 

For ſo is the Judgment upon this Sute, That the Sheriff in perſon ſhall go to the 
Lands, and that he by the Oaths of twelve men of his Bailiwick, ſhall make Parti» 
tion betiveen the parties, and that one part ſhall be aſſigned to one, and another part 
to another, And how the Sheriff doth do this, he muſt return under his Seal, and 
the Seal of the twelve men to the Juſtices, before whom the Writ is retornable. Co. 
upon Litrl, fel. 167. | | | E 

If A. and B. be Tenants in Common of a Manor, and A. purchaſe Land, ſo in- 
termixt with the Lands of the Manor, as the Jury cannot tell how to make Diviſion 
of the Manor, and to diſtinguiſh it from the Land purchaſed : In this caſe 4. mult 
ſhew the Jury the bounds of the purchaſed Lands, and F. is not bound to do it, ot 
elſe if the Jury have 'no evidence of either fide, and they make Partition of the 
— as it is commonly preſumed and known to extend, it is good enough, 

Ver 164. 

If there be a Capital Meſſuage upon the Lands to be divided, the Sheriff muſt 

allot that wholly co the eldeſt of the Parceners, an not divide it. Contra teuttur. 


Co. upon Littl. 165. 
For 


— 
= * ——— 
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Fot ſuch Inheritances as are entire, as a Villain, Reaſonable Eſtovers, and the like, 
either the eldeſt muſt have all, and the reſt contribution, or elſe one ſhall have it one 


while, and the other another; but a Rent- charge is dividable, and the Diſtreſs alſo, 
See Co. upon Littl. fol. 164, 165. See all the Tra in the Engliſh Lawyer, fol: 


25. 

1155 Entry of the one Parcener into the Land diſcended; may avail, and ſhall be the 7. Where the 
Entry of the other, if they agree, ſo Littl. 160. . Entry of one 

But if one that doth enter, do enter into all to bis own uſe, or after his Entry — ＋ 2 
make a Feoffment in Fee; this ſpecial Entry ſhall not benefit the other: As if a other. or noe; 
Tenant in Tail die having two Daughters, and the eldeſt enter into the whole, and * 
thereof maketh a Feoffment, with Warranty; this is a Collateral Warranty, which 
ſheweth that the Entry did not avail both, for there the Warranty an by 
Diſſeiſin. But this Entry is onely available when the other will; and therefore if 
one enter, both cannot be vouched as Heirs, for that is a diſadvantage ; but both may 
have an Aſfiſe, Lirtl.160. 4 H.7. 9. 

If Land diſcend to Parceners, and they die having Iſſues, and the Iſſues be diſſeiſed, 8. where they 
or if the Parceners themſelves were difſeiſed ; their Iſſues, or themſelves muſt joyn in muſt joyn in 
an Affiſe, againſt the Diſſeiſor. Action, or 

So if they be diſturbed in a Preſentment to an Advowſon, they muſt all joyn in a 
l So key have cauſe to bring Waſte or a Ceſſavit, they muſt joyn. See Foyme- 
nents, and Tenants in ( owmon. 

So for Perſonal wrongs, og we e and if ſome of them die, the 
Action ſurvives to the ret, and they recover all, as in Account, Treſpaſs, &C. 
Kelw. 1. Littleton, fol. 71. Broo. Joyntenancy 31. 48. Co. upon Littl.: fal. 


„ he . 
' Tris a mixing together of Lands in Franł · marriage, with other Lands in Fee · ſimple Hetchyot; what: 


d: As if a man be ſeiſed of thirty Acres of Land in Fee, and giveth ten ot 
them in -mirriage with his Daughter, havi bub one D; | — 
be ſeiſed of the other rwenty Acres; now if ſhe that is married, will have any part 
of the twenty Acres, ſhe muſt relinquiſh her twenty Acres, and caft them into the 
other twenty Acres in Hotchpot, and thereupon an equal Diviſion muſt be made of 
all, elſe her ſiſter ſhall have the whole twenty Acre. | 

But if the Loy given 8 N by another Anceſtor, or given in 
mother nature, and not in the nature of Frank- marriage. then ſhe putit i 
Hotchpot, Lirt ]. ſeck. 267, 268. * nnn 
For the Ile of Wigbe, ſee 4 H.. 16. 


Ile of Wight. 


Tudgment, Fudger, Oc. METTT 


Laden. e Er 


of udgment, Judges, and Ireland 
Ju King end Queen. . 


(ent is the Sentence and Decree that a Judge doth 

the end of 1 — which is no more but * — 
Sy whatthe Law doth ſet down, and determine in t caſe accord. 
Ne ven which is alſeaged and proved. And this ſo longs 
. it Rands force, and till ic be reverſed by Attaint or Writ of 

Error, is final and makes an end of the Sute. Finches Ly 453 

| Co ſuper Littl.39:; | : 

OI SE As to this take theſe things. 
1. In every Judgment there is to be a Proſecutor, a guilty perſon, anda Judg. 
2. Some Judgments are Final, and ſome are not. 
3. Judgments when they are ready to be given, may be ſtaid, if there be Errge 
in the proceeding : For albeit a cauſe be ſo forward, that it is ready for Jad; 
yet if there be any Error in the proceeding, or it ſtandeth ſo in Law that 
he not to be given in it, as the Judges are about to do, upon the opening, 
— er, a been o che e er parry, wee 711 ay And thisiscalled 
Arreft of Fudg- an A * ; and upon ili is entred by the Judges, Curia aviſare yah 
. Jad 0 e ene — n " 
Curia aviſare 4. Tudgments duly given muſt continue, and the parties for whom they are given; 
went eee een ie | f — 
1037. de the Judgment, and in ſome cates other chan 
ove Weit. ee Lauſe acer they are given, avoid them; 1 
K n | rde 
ment, what. 6, A Prplate, two'Fa And two 1 complaint by Commiſſion from 
che King) might Have Cled for any Record where delay in any Court had been of 
entring Judgment, and they with the Lord Chancellor, Treaſurer, and Jufficesof 
either elch; and ſuch of de Kings Council, as they had thought fit to call io chem, 
might — — — in the Cauſe, and that muſt ha ve „or then might 
ha ve referred it to the next Parliament. n * 
9. The Parliament may call in queſtion, and reverſe if they ſee cauſe, the Jadgments 
given in all other Courts, But ſee for theſe, and other things of this Subject. 
4 H. 4 23. 14 Ed. 3. Stat. I. 5. C0.3-13. Dyer 268. Cromp. 7ur.18. Brownl, 
. en wal 
A Judge is one that is deputed by the Supreme Magiftrate to do right by way 
rod _ ow any and he is called alſo a Juſtice: Of Judges and Juſtices = — many 
kindes. But ſee for them in Officers and Courti. 
Aﬀeciation, OY is where ge —_ are joyned with the Judges to be aſſiſtant with 
„en Tu.  ( 0ram non Judice is where any man doth take upon him as a Judge to do any thi 
—_— in a Cauſe, wud he hath no Juriſdiction ; in this caſe all that he dloth, is * 
ſaid to be done Coram non 7 adice. 

So jt i forthe Judges of the Court of Common Pleas to meddle with the Pleas of 
the Croh d Steward in a Leet to meddle with Civil Actions between man 
man. 

For Judges and Juſtices, this onely is to be known. 
1. The Supreme Magiſtrate hath by his Prerogative, the making and appointing of 
the Judges and Juftices. „ 
2. He may increaſe or diminiſh them as he ſhall ſee cauſe. 
3. When they do enter into their Offices they muſt be ſworn, duly to ſerve the 
Supreme Magiſtrate in their Offices, 14 Ed, 3: Stat. i. 5. 18 Ed:3: 3: * 
' 4. 
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— * . . k 
and Tuftices are to do according to their Oaths, and Offices, 
10 a — 2 pri and reſpect, —— to tegard any Lettets or Commands, 
rom the King himſelf to the contrary, 2 Ed 3. 8. 20 64.3. 1. 2.3. 
For Ireland, and that which concerneth the ſame, ſee the Statutes, 17 Ed. 1. 1: Leland. 
4 £d.3- 17, 18. 1H,6, 3. 2 H,6, 8. 16,17 Car. 30,33, 34, 35- And Wingates 


— 


Fot the iventurers in Ireland, ſee the Ordinance, 1 Pune. 1652. Adventurers. 


Iron, ſee 28 Ed.3.5. Iron, 
— the Sale of the Kings and Queens Lands, and Goods, ſee As, 23 Novemb: 


1649. 17 July. 1649. 26 une. 1649. 


C HAP. CIL 
Of Latin and Lam. 


Or Latin, this onely is to be known. a ; 
1: That all Law-Books that are Printed, muſt be in the f ai. 
Engliſh Tongue, and not in Latin. i i 
2. All the Pleadings and Proces in Sutes muſt be in Engliſh 
under pain of twenty pound. As, 22 Novemb. 1650. and 
2 « Rui for the governing of a Civil Society ive 1, Low, what 
wisa Rule e go 5 „to give 1. Low, what. 
to every man that which doth belong to him. 
1. Our Laws are divided into three ſorts. Common Law, The kindes of 
which is nothing elſe but Common Cuftom,and that which is commonly uſed through che Law. 
the whole Nation; and this is founded ially upon certain Principles or Maxitns Maxims of 
made out of the Law of God, and the Law of Reaſon. Law. 
2, Statute Laws which are certain Acts and Conſtitutions of Parliament, that have 
been made in all ſucceeding Generations, to correR, abridg, and explain the Com- 
mon Law: And all theſe to give right to every man, and to preſerve every man from 
wrong. 
> The Cuſtoms of particular places, which are the Laws of the places. Doct. &- 
Stud. I. 9 75. Dyer 54. Co.11.74. Brownl. Rep: 2 part. f. 198. 
4. There is alſo the Civil Law, Martial Law, Eccleſiaſtical Law, Canon Law, 
Law of Nations, Law. Merchant, a part of the Law of Nations, and the Law of 
Chivalry, or Title of Honor, And of all theſe Laws, our Law taketh ſome notice, 
Dot: & Stud 6. Fitz, Gard. 118, Dyer 150. 21 H. 7. 33. F. N. B. 117. (6. 


2 part: Inſt. 58. | 
Aninvoluntary Ignorance, as that of an Infant, or a Lunatick, will excuſe them in 2, where the 
many caſes, Plow. 19. | Ignorance of 


Ax if ſuch an one do ſuch an act as would be Felony, or ſome other leſſer offence L, Will ex. 
in another; this ſhall be excuſed in them. — — 
So if ſuch a one negleR to claim, or enter to his Land in time, this laches or negle> 
ſhall not prejudice bim. | 
But if any other man tranſgreſs any Law, it will not excufe him to fay, That he 
was ignorant of the Law; this is a voluntary Ignorance, as is that alſo of a Drunk- 
ard; and therefore his drunkenneſs will not excuſe him of any offence he ſhall com- 
mit. (0.1. 45- Plow. 19. 
If a man know that two men have pretended Title to one peece of Land, 
and he will ſay that the one hath the right, and the other hath no Title; if in truth 
ſt be otherwiſe, and the other bath the right, that He 1aith hath none; an Action of 
the Caſe for Slander of the Title will lie, and this ignorance of the Lx will not ex- 
eule him, Co, 1, 177, 
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5 denn 
o in the caſe of Bankrupts, if one come not in to demand his debt, he mz * 
it, and the ignorance of Law will not help him; Vigilantibus c non — 
ſubveniunt jura. Co. 2. 26. . 
3 where the If a Man have made a Leaſe on Condition, that the Leſſee ſhall not do ſome Col. 
tgnorance of lateral Act, as Alien without Licence, or the like, which che Leſſee may do ud the 
the _ will Leſſor never know of it, and the Leſſee break the Condition, and after the 
„ accept the Rent; this ſhall not bar him of Entry for breach of the Conditi * 
leſs the Leſſor had notice; for this ignorance of che ſact here, ſhall help him 7 
3. 65, ; 
But if one be bourd in an Obligation with Condition, that he or another 
any act, as Counſel ſhall adviſe, and he tender him a Deed, that the Obligot 
read nor underftand ; he mult ſeal it preſently, and may not forbear till ſome boy 
read it to him, elſe his ignorance will not excuſe him. {%. 2.3. 
If a Deviſe be made to one of Land, till he ſhall levy one hundred pound, and dt 
Deviſee do not know of the Deviſe, and the time doth run on; yet he ſhall hold; 
no longer then the time he might havelevied ſo much out of it, ard his ignorance o 
the ſact here will not help him. Co 4 82. 

If one be bound to repair Houſes and he know not of the decay, this will not eiciſ: 
but if it were to repair ſuch Houſes as another ſhall after aſſign, and he affigny, 
known unto him; here his ignorance will excuſe, Doct. & Stud. 149. But uo Ig. 
rance of Law in theſe points will help. 

Wager of Law, It is an Oath taken by ſome certain perſons in ſome Courts, where one is 
what. with a Debt, or Detinue of Goods wirhout Specialty, or upon ſome ſecret Apree. 
ment, where the Plaintiff cannot prove the Surmiſe of his Sute by any Deed, ot open 
act (in which act the Defendant might privily diſcharge it) then the Defendant may 
if he will, wage his Law; and that is, ſwear that he doth not ow the money, ord- 
tain the Goods as the Plaintiff doth pretend, &c. And ho is to haveſix, ot at 
or twelve (as the Court will appoint him) more, that muſt ſwear they think that be 
ſweareth truth, which is like the Oath made by Compurgatots inthe Civil Law; and 
this offer to wage Law, is called Wager of Law, and the doing of it, doing of Law; and 
this muſt not be without witneſſes. hey were uſed to be eleven, and himſelf twelve, 
which did countervail a Jury. He is to be ſworn directly and abſolutely, and the 
C ompurgators, that they believe he doth ſay true. 
Where it li: This liberty of Wager of Law, is allowed onely in caſes of Secteſie, where the 
eth, ot not. County cannot have notice of the thing: As in Action of Detinue, of Goods lent, 
or left with the Defendant, for which the Plaintiff hath no Eſpecialty ; and in Adti- 
ons of Debt, upon private Contracts and Agreements, and the like; as for Money 
lent, Rent upon a Leaſe for years, of a ſtock of Sheep, or the like, Dainue of 4 
Horſe, or other perſonal thing. 

But it lieth not in an Action of Debt for Rent upon a Leaſe for years in writing; 
nor in an Action of Debt for Arrearages of Account, nor in an Action of Debtup 
on any Bill, Bond, or other Eſpecialty, nor in any Action of the Caſe, not in Ac 
count upon Receipt by another Mans hand, not upon Contract when the party hath 
a Deedof the Contract, nor upon a Leaſe of Land, though it be ſtored with Beaſts, 
Finches Ley 425. Nor in an AQtion of Debt brought for Wages by a Laborer, 
bound by Statuteto ſerve, nor upon a Leaſe for years, thoughit were made without 
_ See for this, Co. 2 part. Inſt. cap. 28. dee more in the Statutes of 38 E43. ]. 
5 H. 4.8. | 

4. Nient Let. It is a. Plea given for à Lay and unlearned Man, to avoid a Deed he hath made, 
tered, or not hen ſuch a man is to ſeal a'Deed, and he deſire to heat him read; or to hear the 
able to read. Contents of the Deed ; and the other party, to whom the Deed is to be ſealed, do 
not read him, or cauſe him to be read, or the Contents to be ſhewed ; or the party 
himſelf, to whom the Deed is to be ſealed, or another at his requeſt, or of hisown 
minde, do read or declare the Contents thereof, falſly and untruly, conc es ling part, 
or reading otherwiſe then it is, or adding more, and thereupon the party ſeal it: 
Now if he be after ſued upon this Deed, or the party make any uſe of it, the party 
that made the Deed may avoid it, by ſhewing the whole matter; but if it bea * 
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of Record, it cannot be avoided for any ſuch cauſe, So if the party do not deſite 
ro heat the Deed read, or the Contents thereof there the not reading of it, will 
not make the Deed void: bur in that caſe the miſreading of ir, though it be done 
without the parties requeſt, will make the Deed void. But no Ignorance of the Law 
upon the Deed will help in this caſe. 5 
Then a thing is ſaid to be in Abeyance, when it is in no perſon, for that no perſon 3. Abezance or 
zs capable of it for the preſent ; but it is onely in conſideration of Law, and kept by Cuſtody of Lam. 
Law, for one that may be capable of it: As when a Leaſe is made for life, the 
Remainder to the right Heirs of 7. S. which 7. S. is then living; this Remainder is 
kept by the Law, for it is out of the Grantor, and yet cannot be in the Heirs of 7. 5. 
for he can have no Heirs whiles he liveth; but if he die before the Leſſee for life, 
it will reſt well enough, otherwiſe not; and till the death of che Tenant for life, the 
Remainder is ſaid wh in Abeyance. Terms Ley. Co ſuper Littl. 3 42. 
The Books of Law muſt be turned into, and all Proces in the Courts muſt be in 
Engliſh, See for this AF, 7 Nov. 1630. 


CHAP. CIII. 
Of a Leaſe. 


>. Leaſe doth properly fignifle a Demiſe or Letting of Lands,Rent- 1 rea wher: 
Common, or any Heredit ament unto another for a leſſer time A 
then he that doth let it, hath in it. ( For when a Leſſ-e for life 

or years, doth grant over all his Eſtate or time unto another, 
this is more properly called an Aſſignment then a Leaſe.) And Aſfgnment. 
this albeit, ic may be made and done by other words, yet it is 

moſt commonly and aptly made by the words, Demiſe, Grant, 

and Let; and in this caſe he that ſetteth, is called the Leſſor, Leſor, Leſee: 
and be to whom it is let, the Leſſee. 

This word alſo is ſometimes, although-improperly, applied to the Eftate, 5. The 

Title, time or intereſt the Leſſee bach'ro the thing demifed, and then it is rather re- 

ferredto the thing taken or had, and the intereſt of the Taker therein; bur in this 

place it is applied rather to the manner or means of attaining, or coming to the thing 


en. 

And in this ſenſe it is ſometimes made and done by Record, as Fine, Recovery, 2. The k ĩades. 
Ce. and ſometimes, and moſt frequently, by writing, called a Lesfe by Todenture, 
albeit it may be made alſo by Deed Poll. And ſomerimes alſo it is (as it thay be of 
Land, or any ſuch like thing grantable without Deed for life, or never ſo maty years) 
by word of mouth without any writing. and then it is called a Leaſe-Parol : And 
hente comes the Diviſion of a Leaſe-Parol, and a Leaſe in writing. And all theſe 
ways it may be made either fot life, i. for the liſe of the Leſſee, or anothet, or both; 
or for years, 5. for a certain number of years, as ten, an hundred a thouſand, ot ten 
thouſand years, moneths, weeks, or days, as the Leſſor and Leſſee do agree; and then 
the Eſtate is properly called a Term of yeats : For this word Term doth not onely 
ſignifieche Limits and Limitation of time, but alſo the Eſtate and Intereſt that doth 
paſsfor that time: Theſe Leaſes alſo for years do ſome of them commence is pra- 
fenti, and ſome in ſut uro, at a day to come ; and the Leaſe that is to begin is faturo, 
iscalled'an Intereſſe termini or Future intereſt; or at will, . when a Leaſe is made tnteref: termi- 
of Land to be held at the will and pleaſure of the Leſſor, or at the will and pleafute ni, off une 
of the Leſſor and Leſſee together: And ſuch à Leaſe'may be made by word of ere, «var. 
mouth as well as the former. Terms Ley. Co. ſuper Littl. 43. 45. Jiftice 
Dedridge Treatiſe, called The /e of the Law. Broo. Leaſes, 69. 437. Plow.421. 

432. Dyer 125, 


Term of years. 
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— 0p Regularly theſe things muſt concurr to the making of every good leaſe. See Gran: 
3 Aarily requi- Numb. 4. Go. 6. 36. 34. 35. 1. 154 155. Co. ſuper Litt. 45. 46. Plow, 273. 111 
ted in every 1 As in other gt ants ſo in this there muſt be a Leſſor, and he muſt be a perſon able 
good lcale and not reſtrained to make that Leaſe. ; 

2 There muſt be a Leſſee, and he muſt be capable of the thing demiſed, and not 
diſabled to receive it. F n : 

3 There ttiuſt be a thing demiſed, and ſuch a thing as is demiſable. 

4 If the thing demiſed be not grantable wichout a Deed, or the party demiſing 
not able ro grant without Deeds the leaſe moſt be made by Deed. And if fo, then 
there maſt be a ſufficient deſcription and ſetting forth of che perſon of the Leſſor 
Leſſee, and thething lea ſed, and all neceſſary circumſtances, as ſealing, delivery &c. 
required in other grants, mult be obſerved: 

5 If it be a Leaſe for years it muſt have a certain commencement, at leaft 
when it comes to take effect in intereſt or poſſeſſion, and a certain inati 
either by an expreſs enumeration of years, or by reference to a certainty that is 
expreſt, or by reducing it to a certainty upon ſome contingent precedent b 
ex peſt-fatto, and then the contingent muſt happen before the death of the Leſſor or 
Leſlee, 

6 There muſt be all needfull ceremonies, as livery of ſeiſin, atturnment, and the 
like, in caſes where they are requiſite. 

7 There muſt be an acceptance of the thing demiſed,'and the eſtate by the Leſſee, 

But whether any rent be reſerved upon a Leaſe for life, years, or at will, or not 
is not matetiall, except only in the caſes of Leaſes made by Tenant in Tail, busband 
and wife, and Eccleſiaſticall perſons, Of which ſee 5ufre. 

What al- For the vhility and capacity of the Lefſors and Leſſees, and what ſhall be ſu i 
wp good leaſe ot not, in reſpect of the ability of the Leſſqr. and the capacity of the 
and a ſuffcient Leſſee, and the deſcription of their perſom, the nature and deſcription of the thing 
Jeaſe for life or demiſed, arid what mil-recitall, or miſnoſmer will hurt, or not, See Grant Naw. 
years-Or not. 41 and 1K Numb. 5. 6. 7. | 
1 In reſpe& of Leaſes for life, or years, or at will, may be made of any thing corporall or incorpo- 
the perſons of rall, that lieth in livery or grant. Alſo leaſes for years may be made of any goods or 
the —— 'chattels. See for this Grant Numb. g. Byo, Leaſes 123. 

— leaſed,s: A man ſeiſed of an eſtate in Fxe · ſimpie in his own right of any Lands or Tene- 
the elta le. pro · ments, may by Deed or writing in the country, or without vrtiting. by word of mouth 
perty, or poſ- make a leaſe of it for what lives or years he will. And he that is ſeiſed of an eſtate in 
ſeſſion — the Tail of any Lands or Tenements, may make any leaſe out of it for his own life, bur 
Leffor therein, 10 longer unleſs it be by fine ot recovery, or it be ſuch a leaſe as is warranted 
the Statute of 32 H. 8, ( whereof ſee more 5»f74. ) And he that is ſeiſed of 
or Tenements of any eftate for his own or anothers life may make what leaſe for 
ears he will of ir, and it will be good as long as the leaſe for life doch laſt, And 
he 1005 oſſeſſed of lands or Tenements for years, may make a leaſe of it for all or 
part of the years, and theſe are good Leaſes. The Tenant for life or years may. allo 
. aſſigne over all. their eſtates if they pleaſe. And if ſuch Tenants make for 
longer time, as if Leſſee for years make a leaſe for life ; it ſeems by this the Land 
will "paſs tos life, if the Termof yeaſs laſt ſo long, But if be give livery of ſeiſin 
upon ic.(as he muſt to make the leaſe ſor life good ) this is a forteiture of che ellate 
for years. Co. 7. 12. 1-44, Plow. 524: | 
. A Licenſe to a man to enjoy land for 7 years, is a feaſe for 7 years; and a Licenſe 
to ſow Corne, is upon the matter a leaſe of the Land till the Corne be taken a1 ] 
Foaſciture, dy Baron Tharpe, at Glove, Aſſes. 1684. | 
- D— an Infant be ſeiſed of Land in Fee-fimple, and be make a Leaſe for years of & 
-..... . reqdriog no rent; this leaſe is void. But if there be a rent reſerved upon the leaſe, 


A then tbe leaſe.is but voidable, and may by che acceptance of the rent by tlie Iufum 
r A after 0 age be made good. 9. H. 7. 2 18. Ed.. 2. Plow. — 1 | 
Joinrenanrs; - ; lointenants, Tenants in Common, and parcenouts may make leaſes for liſe or 
Tenanrsin years of their own parts, and purparties at their pleaſures; ond theſe leaſes will binde 


Common. their companions. 
| And 
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And one Coparcenour, or Tenant in Common may make a leaſe of his part to his 


companion if he will. Lit. cap. Tenant in common, F. N, B. 62. C. 

If a Feoffment be made upon condition, and before the time of performance of the 
condition, the Feoffor and Feoffee doe joyne to make a leaſe for life or years of the 
Land ; this is a good leaſe. | CT. 

A man that hath an eſtate in land to him and his wife and his Heirs, may make 
what leaſe he will of the Land, and this will be good againſt all men bur his wife 
onely, and that for her time. Bro, Leaſes 58. 

If there be Leſſor in Fee, and Leſſee for ten years; in this caſe they two may joya 
together and make a Leaſe for lives, or for any terme of years; and this is good. Co. 


O. . 

A Diſſeiſee cannot make a leaſe of that Land whereof he is diſſeiſed untill he 
make bis entry or recover the poſſeſſion of the Land again. So neither can a woman 
that hath recovered the third part of her husbands Land in a writ of dower, make 
anyLeaſe of it before ſhe be in poſſeſſion by execution; And yet if a Leaſe be made 
to me for yeats, I may make a Leaſe of part, ot an aſſignement of all the term be- 
fore I have made my entry into the Land demiſed. So if the Father die, and the Son 
make a leaſe to a ſtranger of the Land deſcended to him before his entry ; this is a 
eaſe : but if a ſtranget had entred and abated into the Land, and then the ſon 

4 chade the leaſe, contra, Plow, 133. Bro, Scire facias 36. Co. ſuper Lit, 46; 

Plow. 137. 142. we _— 

In ſome caſes alſo ſach perſons as are not ſeiſed in Fee-ſimple, &c. nor able to derive 
ſuch eftates for life or years out of their own eſtates, ny Bog was notwithſtanding 
make fuch leaſes for life, &c, And this is ſometimes by ſome ſpeciall Act of Parlia- 
ment enabling them ſo to doe; And hence it is alſo that a Tenant in Tail may make 
leaſes for three lives ot twenty one years. And ſometimes it is by ſome ſpeciall power 
or aurhoriry that is given or reſerved by and to the party himſelf that had the Fee- 
fimple in him, or given to ſome other to de {tin his name, and leaſes thus made may 
be good.” And therefore if any AR of Parfiament 'enable a Tenant in Tail or a 
Tenant for ſife to make leaſes for chree lives, or twenty. 12 leaſes that are fo 
made in parfuir of that authbtiry, tte good. And if u man be ſeiſed of Land in Fee, 
and convey it to the uſe of himſelf for life, or in Tail, with divers remainders over, 
with a provid chat it ſhall be awful for him or any fuch Tenant in Tail, to make 
leaſes for twenty one years; in this caſe he or they may make ſuch leaſes and they 
hill be good. But in boch rhefe'caſes ea e muſſ be had to purſue the authority ſtritly 
chat che leaſes made be according to the pbwer and direction given by the ſtatute 
or proviſo: for if it differ and vary evet ſo little from the ſenſe and meaning of the 
fame ; the leaſe will not be good. And thetefore in the caſe before of a power to 
make leaſes for webt) e years, if the party make more leaſes for twenty one years 
at one time then une, rhey areal void bùt the firſt, becauſe it is againſt the intent 
of the parties, though it be riot again{t the warde. And f if the power be to make 
letſes for chte lives; he cabnot by this make a lkaſe for ninety nine years 
if” three lives To long Hive. But if the power be thus provided, &c. that he 
ay make unh ſcaſe in poſſeſſion or reverſion; ſo as ir doe not exceed the number of 
$br tjcenty one 5 this caſe a leaſe thay be made for ninety nine years 

Filifee five Rye fo ſohg. ict where uſes are raiſed by wet of covenant, and in the 
deb chere if x proviſo that the eovenantor for divers good conſiderations may make 
leaſes for years ip this caſe this power is void, and therefore no leaſe can be made 
1 d will aby Werment help {9 this caſe, And if a man have a letter 


Anu other” authptity to make leaſes for anorlier, and doe make them 
accotling ſuch lea ſet at gd. Co. 5.5. Dier 357. Go, 6, 2. 8.70, 1.175: See 
in leaſes; A rh in . But . 8 be had of three 

{rhe : 15 e good. 2 [That he that is the Deputy or Attur 
that fer ly. 3 Tbat he doe it in the name of his ber 200 
s 0. 46, , _F wy 0 FE I = = 
ee. raiſed upon a Covenant to Rand ſeiſed without any 
the poſſeſlion, this is void jn law, and not to be holpen in equity. 
275755 "Ty * 970 A 
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2 In recipe of A Leaſe made for a Thouſand days, Months, or weeks, is as for ſo long u d 
the manner of eqqureth as a leaſe for an bundred or a thouſand years, So a leaſe for half a year, oe 
— reemen” a whole year is good: $0 if a leaſe be made from day to day, or from week tg mk 
Werebyrae for four years ; this is a good leaſe for four years, Et ſic de ſomilibuy, 80 
ſame is ſer one make a leaſe for ten years, and ſo from ten years to ten years, during an | 
down. And years, or untill an hundred years are incurred; this is a good leaſe for an 
—_— ds years, So if one make a leaſe from three years to three years, during the life of 7 5 
wo meet in this caſe if livery of ſeiſin be not given, this is a good leaſe for fix years; buri# 
or years. livery be given, it is a good leaſe for the life of J S. And if a leaſe be * from 


Livery of death untill A»no Domini 1650; this is a good leaſe. Brownl. 1 part 30, Cs, 6. 
Seifin. 72, 14 H. 8. 13. Plow. 422. Plew. 252. Bro. Leaſes 49. Dier 24. 

If I ſay to / S, being in my houſe ¶ Here. I, I demiſe to you my houſe and Land 
ſo long +8 I live; I this is a good leaſe for life to him if livery of ſeiſin be made, x; 
fic de fimilibus. Co. 6. 26. 

If one make me a leaſe of Land untill an bundred pound be paid me, and make 
Livery of livery of ſeifin upon it ; this is a good leaſe for life determinable upon the 
Seiſin. the hundred pound, Bat if no livery be made, it is no good leaſe, 21. 4 

If one make a Leaſe to me for my life, and for four, ten, or twenty years after: 
Executors. this is a good leaſe for life firſt if livery of ſeiſin be made, and then a good leaſe far 
ears for ſo many years as are agreed upon afterwards, which my - executory ſhall 
fave: Aod if no livery of ſeiſin be made; yet ic ſeerns it is a good leaſe for ſo Tang 
years after my death. Bro, Leaſes 27. $1. | 
If an Indencure of Leaſe be made between A of che one part, and BC and D of 
the other part, and therein A doth demiſe land to B To have and to 5 ras 


Livery of 
Sciſin. 


eighty years, if B ſhall live ſo long, and if he die, or alien the premiſſes with 1. 
term, then that his eſtate ſhall ceaſe, and them the Leſſor doth grant the C 
for ſo many years of the ſaid term as ſhall be then to come after the death oridiw. 
tion of B, if he live ſo long; in this caſe this is a good leaſe to B for ſo many em 
be. ſhall live of the eighty years, but the leaſe to C after is not good, for theme is 
ended by the death of B, but if the words of the ſecond demiſe be To have wad to 
bold during the reſidue of the eighty years, and not during the reſidue of thiterme; 
in this caſe the ſecond demiſe is good to C alſo. Co. 1. 153, Dyer 253. 

If one make me a Leaſe for ſixty years if I live ſo long, ovided that if I die withia 
the term, that my Executors ſh»1! have it during the reſidue of the ſixty yearszinchis 
caſe this is 4 good leaſe for the ſixty years determinable upon my death, but not 1 
good leaſe for the reſidue of the ſixty years after my death. And yet it may umount 
to a good covenant for that time. Co. 1, 155. Dyer. 150. 2. 53; | 

If A covenant to levy a fine to I and his Heirs, provided that if he pay I and * 
Heirs ten pound at the end of chirteen years, that then the fine ſhall be to the uſe of 
A and his Heirs, and A doth covenant with B by the ſame Deed, that P his Hein, 
Executors, and effi; nes, ſha!l quietly hold the premiſſes from Afichae/mas next for 
thirteen years and yearly from thenceſorth for ever if the ten pound be not pad 
| according to the intent; in this caſe this covenant doth not make a good leaſe for 
- the thirteen years, and it is but a covenant. Evans caſe. Tris 5. fac. . K. 

— If one make a leaſe ſor certain number of years, and it is further agreed that 
upon ſome contingent che Leſſee ſhall have che Fee-ſimple, and livery of ſeigo 
is given hereupon ; in this caſe the leaſe for years doth continue good for the ume 
es for year connce by ee of the plc be ade ihe Bi 

eaſe for years cannot by the agreement of the parties be made to | 
the Leſſee, nor intailed to the Heirs of bis body, And therefore if a Leaſe be 
to I $ and his Heirs, or to I $ and the Heirs male of his, body, yet the executors of 

Fxecutors, 4 Sand not his Heirs ſhall bave it, and the Executors may ſell the term, Co, 2.24. 1% 
87. If two ugree by word char onegfthem (hall dave ſuch « peece of Land for 
twenty years ; this is « good and perfect leaſe that is made by this albert 

de 


Covenant. 


ent, 
they doe agree to have a writing made of it afterwards, for ia this caſe the 
is but the confirmation of it. But if the agreement be that ſuch a writing ſhall 
made, or that a leaſe ſhall be made of ſuch a thing between them and put in writing, 
ſo that the agreement hath reference to the writing, and implieth an intent not 1d 


Crae,1073- Leaſe, 
i chengroement till che writing be made ; in this caſe th leaſe is not perfe 
leaſe yocill the writing be made. Per uſtice N ones at the A ſſiſer ar Glouc. 

Albeic the moſt uſuall and proper making of a leaſe is by the words Demiſe, grant, 
and to ſerm let, and wich an H for life or years, yet a Leaſe may be made 

other words, for whatſoever word will amount to a Grant will amount to a leade. 
La Leaſe may be made by the word, Give, Betake, or the like. The 
word Lacavit alſo is a good word. And the ule in the Exchrquer is to make Leaſes 
dy che word (ommicrimmne, which is a word to make a Leaſe, (v ſuper Lite: 5. 
F.N.B. 270. f. Br. Leaſes.71. And it 4. doe but grant and covenant with B, that 
3. ſhllenjoy ſuch a peece of land for 20. years; this is a good leaſe for twenty years. 
75, Leaſes. 60. So if A, promiſeto B, to ſuffer him to enjoy ſuch a peece of land 
for twenty years; this Senſe is = good leaſe for twenty years. Afic. 9. Pac. J. R 


4 Soif A. licenſe B. to enjoy ſuch a peece of land for twenty years; this is a 
good leaſe for twenty years. 5 H. 7. 1. And therefore ic is the common courſe, if a 
man wake 8 feoffment in fee, or other eſtate upon condition that if ſuch a thing be, 
or be not done at ſuch a time, that the feoffor, &c. ſhall reeoter, to the end char 
in this caſe the feoffor, &c. may have the land and cominue in poſſeſſion untill that 
time, to make a Covenant that he ſhall bold and rake the profits of the land untill 
that time: and this Covenant in this cafe will make a good Teaſe for that time, if che 
incertainty of the time (whereunto care muſt be had) doe not make it void. Aud 
thereforeif A. bargaine and (ell his land to B. on condition to reenter if he pay him 
an hundred pound, and B. doth covenant with 4. that he will not take the profics 
until default of payment, or that A. ſhall take the profits untill defauic of payment; 
iothiscaſe howbeit this may be a good Covenant yet ĩt is no good Leaſe, And if che 

covenant with che Morgagor that be will not take the profits of the lam CO enant 

the day of pa of the mony; in this caſe albeir the time be certaine, yet : 
dis is no good but a Covenant onely. If one give 1 Bond forthe quiet hold 


ofa Claſe for ehtex it ſeemes this is av ſeuſe in Law. Set the opinion of the 
Atliament for d and Covenants both Star. 14 EH. cap. £1. Aprerd by all the 
Tales A836. fx o ptr. Fat. Bridgman . And B. C. B. K. 


s 
for may at a day to come, ast Michzelmas next, orthree 
or ten er afitr the-death af the Leflor, os of I. S. und ie ij en goods 3. In reſpe 
where it doth begin peeſeatly. Bur a leaſe for life of any thing whatſoever whether of the com · 
4 lye in Livery, or in Grant. if it be is er before, cannot degin at a diy to tome. nigung. 
And therefore if a leaſe be made Hlalradam, from Michaclmas next, or from the end of the 
day of the making of ic, or after t e dearh of the lefor, or after che death of J. 5. term or eſtate. 
em — — bat in cafe of a lexſe of land made thus, —— 
it is ſometimes hol yen by the ſivery of ſeiſin. For which See Livery of Sch chap. . 
Nn 1h. Co. 5.'1-ſmper; Lirt. 48. Plow. 156. 197. March. 30. LE — 
236. Su Frank Tenement Brownd. f. part. 79. 80. 88. = 
ellen fes for yeaxs whether they begin 3» pres, vr i» ſarare, maſt be cer- 
4aine, thats, they muſt have 2 certam beginmng, and cefcain ending, and-ſo:the 
cpatinnance of rhe term mit be certain, otherwiſe. they ore nor pood, And yer if 
the ycan be certsin when the leaſe is to abe effect in imereſt ot poſſeſſion it is ſuſfici- 
ent. for untill chat time it may depend upon an iocerginty, vic. upon a poſſible 
contitgent before it begin ĩn ꝓoſſeſſion or iavereft, or vp d limitation 
e ce, ſubteſſueut : but in ch when it is to be reduced to 4 corraimty opon 4 
8 —.—— inthe dives of the pareies. And 
albeg, no certainty uf yearvio the leaſe, yet i by 10a ort- 
. Id me off qui weve u redili por. 
As for examples, if A. ſeiſed of lands in fee, grant 10 n. that hen f. Moll puy cy 
An lunge chat om thencefored be ſhati& old whe land for twenty one 
ous after N. doth — — in ii caie B. ſhall have a pool 
forewenty or yaare om rheccrforch. and if A. grent to B. ihat if bis tem ac 
e lite ſhalt die, hat A. ſhall have the land ion ten this an good Leaſe. 
And MH em make d deſe fer year afvee ' the”? of C. if C. Ge 
281 tet within 
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within ten years; this is a good leaſe if C. die within the ten years, ot.” 
But if A. be ſeiſed of land in fee, and leaſe it to B. for ten years, and it is « — 
between them that B. ſhall pay to 4. an hundred pound at the end of the (a1 
years, and that if he doe ſo, and ſhall pay the ſaid hundred pound, and an bud 
pound at the end of every ten years, that then the ſaid J. ſhall have a perpetdaſ 
miſe and grant of the premiſſes from ten years to ten years continually tollowir de. 
tra memoriam hominums & c. in this caſe this, albeit it be a good leaſe for the 48 
years, yet it is void for all the reſt for incertainty. And if a leaſe be made to — 
from the Nativity of Chriſt, and he doth not ſay which Nativity, as next &c it 1 
for incertsinty. And yet if a leaſe for years be made of land in leaſe for life to 
and to hold from the death of the tenant for life; this isa good leaſe » 80 if it be 
bare and to hold from Afichaelmas next after the death of the tenant for life — 
Michaelmas next after the determination of the eſtate of the tenant for life; chef 
are good leaſes. So if there be a former leaſe in being for life or years, and another 
leaſe for years 15 made of the land to have and to hold from the end of the — 
eſtate by ſurrender, forfeiture, or otherwiſe for twenty years; ot to have and to hold 
from the ſurrender, forfeiture , or other determination of the former leaſe if cher 
be any, and if there be none for twenty years; cheſe and ſuch like leaſes ore good 
and tbis commencement is certain enough. And if one make a leaſe to begin after th, 
death of J. S. & to continue untill Aichae/mas, which ſhall be in Aue Dowin; 1 8% 
this is a good leaſe. Co-.ſmp.5. Lit. 45. (0.1.1. 155. Co. ſuper Lit. 45 Play. ;; n 4 
Co. 6. 35. 1. 155. Plow. 270. Hil 16. Par. in the Exchequer. Plow.191. 513. C. 
6. 36. Plew. 5 23. and 17 Fac. B. R. Agree. ä 
If a man have a leaſe of land for an hundred years, and he make a leale ofthis lard 
to another to have and to bold to bim for 40 years to begin after his dedthy dhl 1 
(good leaſe for the whole forty years, if there ſhall be ſo many of the buodted jem 
to come at the time of the death. of the leſſor. But if the leſſot the land to 
another to have and to bold to him for and during all the reſidue of ihe um of 
hundred years that ſhall he to cone at the time of the death of the grancor; thisk 
void for incertainty, And yet if in this caſe be grant withall all bis eſtats{or afl l 
term, or all bis intereſt in the premiſſes of the deed, and then ſay to have to hol 
the land &c. to the grantee for all the reſidue of the term of an hunſti pciii ibut 
ſhall be to come at the time of his death; by this the whole eſtate and ic of the 
or into the land doth paſſe preſently by theſe words in the premiſes of thteed. 
Aud if in this caſe the leflee for an hundred years make a leaſe of the nd to have 
and to hold aſter his death for an hundred years;this will be a good leaſe ſorus many 
of the firſt hundred years as ſhall be to come at the time of his death. M leaſe be 
made to two ſor their lives, the remainder which ſhall firſt happen to dye'for forty 
| years; in chis caſe this is but a poſſibility. And therefore neither the obe tor the 0- 
ther, not both together can grant away this terme of forty years, Ge/dsb. 108. Lit. Bra: 
Sect. 437. Bro. Grant. 154. Co. 1 155, Plow: 520.521. Ser Expoſition of Deeds. 

If A. make a leaſe to B. for ninty years to begin after the death of . on condition 
to be avoidęd upon the doing of divers acta by others, and afterwards maki another 
leaſe of the land Habendum after the determination or redemption of the ſormet leiſe, 
it ſeems this is a good leaſe and certain enough. But if a leaſe be made to 4; for 
cighty years if he live ſo long. and if he dye within the faid term or alien the premiſ- 
ſes, that then his eſtate ſhall ceaſe, and then he doth further by the ſamedetd grant 
and let the premiſſes for ſa many years as ſhall then remain unexpired aſter the 
death of A. or alienation to . for the refidue of the ſaid term of cighry years, if be 
ſhall live ſo long; in this caſe. the lezſe to B. is void, for after the death of 4, the 
term is at end. hut if ke Tay for the refidue of the eighty years , it is otherwiſe; *# 
Juſtice Bridgeman. Ce;4:1 53 Dier. 253. 2 ei 

If A doth make « leaſe of land to B. for fo many years as B. hath in the Me 
Dale, and B. hath then a leaſe for ten years of the Manot 6f Dale; in this caſe tha i 
a good leaſe for ten years, Bur if A. makes teaſe of land to B: for ſo mary eur ds 
the land B, hath in execmion ſhall be inexecution; this ſeaſe is void for incertaibty. 
And if a leaſe be made during; che minority of J. S7 or until 7; F. ſhall come to 
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yetif « ſhall make x leaſe from 
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bat void for incertainty. Cv. /wpes Lit 45. Plow: 255 1 tet 


he be 4 Yenefite; thisis no good ſeile fot 


If l have t rent-charge of twenty amww, and let it to anothet᷑ untill he 
have levied an hund red pound; 27 5 ſe for fiveyears. But if I hayes peece 
of land of the value of twenty pound „und I make x — another 
ontill he ſhall levy out of the profics thereof an hundred pound; t leaſe 
for years;due void for i Co. 8.35. 14 H. 8B. 10. Plow, — 

But her note in all theſe caſes incerrain teaſes made with fuch limitations as afor & 1, 


faid, as until ſuch a thi dry or ſo — — wer 
9 made n fe determinable on 
EE Am:. C06 6.25: f 
hs foe incertainty 
ace # time und revive again, re if tenatit 
„and aſter take a wife and die 
e ls is meerly void: but if he in- 
— eee. it is revived again. So if 
tenant in taile make a leaſe for years rendring tent, and die without iſſue , his wife 
_—_— af6n, and be in teverfion enter, in this caſe as U him the leaſe is 
cog ſon is born the leaſe is good again if it be withinthe Statute. So if 
e A wife, und tben make a leaſe for years and dieth, the wife is 
men ſhit avoid rhe leaſe, but after her deceafe the leafe ſhall be 
Co. (oper er Lit.46-10 Ed 3.26. 
r life or yeats to 4. and after the leſſot goth make 4 leaſe for 4. In reſpe of 
2 — Z. regularly this concurrent leuſe to B. Is 2 good leaſe 3n0ther leaſe 
at leaſt for ſo m rw fuer of the ſecond leaſe as ſhall be to come after the firft leaſe is * arr by wg 
determined acc to the agreement, as if the firſt lenſe to A. be for twenty years, ing, 
— ts Z. de for thirty yetrs, and boch begit at one time: in this eaſe 
the ſecond leaſe is good for the laſt ren years. And yet tbe reverſion will not pa ſſe 
without the #rrurament of che tenant, and therefore if any tent de reſerved on the 
firſt leaſe, the ſecond leſſee ſhall nor havei it untill the firſt leſſee doth atturu. But if 
the ſecond leaſe be for the ſame ot for a ſeſſe time, av if the-firſt leaſe be for twenty 
yeats, and the ſecond leaſe be for twenty or for ten years to begin at the fame time; 
rn mango why ore art void. Vl. 433. 421. 273. Co. 1 155. Br, 
Leaſer.74.10. Plow. $21 tex 58. And yet herein a difference is taken between leaſes 


made by matter of Nee, ford inde that are mide by word of mouth: 
For if the ſheond Tetf be tradi indented, or poll, albeir it be but for the 
ſame or for & leſſer time, and al i be f leaſe of the land ie ſelf, and not of the te- 
vefon, yet ie will pulſe the rent reſerved fen the fir leaſe if the firſt leflee atturg, 
ind ſo alſo it will do withour arrurnment where atturnment is not need full. Bur if 
the ſecond lea ſe be made by word en it is otherwiſe, for a reverſion and a 
ttt 2 rem 
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$. What leaſes - 
or other acts 
may be made 
or done by a 


renant in tail- Frat. 3.2 H. b. cap. 28. Co. 5 Lite. 44. 
. 1. Such leaſes muſt be by. 1 
made by ſucb a 2 They muſt be made to begin from the day of the making thereof, rene. 


good to binde And therefore a leaſe made to begin from Aschen ue which. ſhall be three year 
— after for twenty one years, or a leaſe made to beꝑin after the death of the n 
der, or others tail for twenty one years ig hot good. C 5, 6. Dier. 246, F 
after the dearh But if a leaſe be made for twenty 7 to begin at Michaelmas next; it led. 
of the tenant this is a good leaſe. 
CR X 3. If therebe an old leaſe in being of the land, the 8 be furrendeed, or 
Ea. —— ended within « year of the time ofthe makiog of the new leaſe; and this 
— muſt be abſolute, and nos cooditionall; alſo it muſt be reall, and notillpſory. 
or in ſhew only. For faltum non dicitur quod non perſeverar. Co 5. 2. 
4. There muſt not bee a double or concurrent leaſe in being at one time, Wife 
leaſe for hires bee made according to the ſtatute, he in the reverſion cannot aſter- 
wards expulſe the leſſee and make a leaſe for life or liyes,. or. another leaſe for years 
according to N nor };conver/e. But if a leaſe ſor your be made to obe, and 
afterwa s leaſe is made to another, and a of atturney is made 
wighe livery of 260 vpon the leaſe for My & before the livery made che firſt * 
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 andic happen that one 


is futrendrady in this caſe che ſecond eats ir god. Spart Cale. Tris 4. Fac. B. R. 
06 Theſe leaſes muſt not exceed three lives, ot twenty one years from the time of 
the making aß ibem. Aud cberefare if Tenadt in Tail make a leaſe for twenty two 
or dot ferry. gears; or fot four lives ; this Jedſe is yoid, and tbet not ooly forthe over- 
plus ol time more nhen three ſiues or twenty one years, but for that time of three 
lues ur dnbthh tene esth kde; And it badb been. reſolved, that if Tenant in Tail 
male a leaſetfgr nivery dine y determighhle upon three lives, that this is not a 
good leaſe. But if a leaſe he made by a Tenant in Tail for a leſſer ume, as for. to 
lues at ſortmemy yer, Mivis a gaadileaſe,, And if a Leaſe be made for four lives, 

af the liver die heforathe Lena t id Teil die f yet this acci- 
deat wilhnet make the leaſe good, but ĩt remain: voidadle notwichſtanding. Co. 5. 


1 
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drag —2 muſt, be of Lands, Tenaments, or hereditaments manurable or 
corporall, which are neceſſary to be letten, and wbertout a rent by law may be 
ifſuing and reſerved. And therefore if a Tenant in Tail make a leaſe of ſuch a thing 
u doch lie in grant, as an Advowſon, Fair, Marker, Franchiſe, or che like, out of 
which a tent caanot be reſetved, eſpecialſy if it be a Leaſe for life; this leaſe is void, 
and that albeit the thing bath been ancient and accuſtomably Terten. And a grant 
of a rent · charge therefore out of ſuch lands is void. Ta{lentines caſe, Paſch. 3 Fac: 
B. R, C8141. 60. Trim 74. B. R. «Adjudg. Doddingtont Cale. And if Tenant in 
Tail make a leaſe for three lives of a portion of Tiches tendring rent; this leaſe is un- 
queſtionably void. And ſo alſo it ſeems it is if it be a leaſe for twenty one years. 

7.\ They muſt be of ſuch Lands, or Tenements, which have been moſt commonly: 
letten to farm, or occupied by the Farmors thereof by the (pace of twenty years nent 
before the leaſe made, ſo as if it have been letten for eleven years at one or ſeverail 
times within twenty years before the new leaſe made, it is ſufficient, And albeit the 
letting haye been by Copy of Court Roll only, . yer ſuch a letting in Fee, for life, or 
years, is a ſufficient letting. and {g alſo. is 2. letting at will by rbe Common Law. 
Bur theſe lettings to farm muſt be made by ſuch as are ſeifed of an eſtate of inheri- 
tance : for if it have been only by Guardian in Chivaley, Tenant by the courteſie, in 
dower, ox the like ; this will not ſerve to he a letting within the intent of che ftatute- 
(0.6. 37. Dyer. 271. «not 28 een amr x 

⁊ There muſt be reſerved upon ſuch leaſes yearely during theſame leaſes due and 
payable to the Leſſor and his heirs to whom the reverſion apperrain, ſo much 
yearly farm ot tent, or more as hath been moſt accuſtomably yeelded or paid for 
the lands &c. within twenty years next befor ſuch leaſe made. And therefore if the 


rent bereſeryed. but for part of che time of the nem leaſe, this leaſe is. void. And if 


the Tenant in Tail have twenty acres of Land that have been accaſtomably letren, 
and he make a leaſe of theſe twenty acres, and of one acre more which hath not been 
iccuſtomably letten, reſerving the uſuall yearly rent, and ſo much more 8s to exceed 
the value of the other acre ; this is not a good leaſe by the Statute. So if the Tenant 
in Tail oftwo farms, the one at twenty pound rent, the other at ten pound rent, and 
he make a leaſe of both theſe farms together, at thirty pound rent; this is not a good 
leaſe within the Statute. Co. 5. 8. 6. 6. 37. But if beſides the annuall rent — 
have been formerly reſerved things not annuall, as Hariots, Fines, or other profit 
upon the death of the Farmors, or profit out of another: ſoil, as paſturage for a colt 
xc. if upon the new leaſe the yearly rent be reſerved, albeit theſe collaterall reſer- 
vations be omitted, yet theſe leaſes are good. Co. 6. 37. 38. Trin. 3 Jac: B. R. Adjudg. 
Adjvag. Tr. 18. ac. B. R. And ſo allo ii there be more rent reſerved upon the new 
leaſe then the rent that hath been anciently paid, the leaſe is good notwithſtanding. 
And yet if Tenant in Tail of Land let a part of it that hath been accuſtomably lerteo, 
and teſerye the rent pro rata or more then after the rate; this is not a good leaſe, Co. 
5. 6. And yet if ewo coparcenours have twenty acres of Land of equall value be. 
een them in Tail, and theſe have been uſually letten, and they make partition of 
theſe Lands, ſo as each of them hath ten acres ; in this caſe they may make leaſes: of 
their ſevergl| parts reſerving the half of the accuſtomable rent; Co. 5. 5: Aud yet Co. 


ſuper Lit: 44. DB, 5s contra. 
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of three others: this is a good leaſe, alben 
Co. 6.'37. & Meer: cate Adjudge, 
10 Such leaſes muſt not be againſt any ſpec 
ifs woman that is Tenant in Tail of the gift of ber deceaſed husband, or any of his 
Aunceftors-whiles ſhr is ſole, or ofter with another husband make any ſuch lak 
warranted by this Statute; yer this leaſe ig het good. Sym; 11 H, 7.20; Cox; 51, 
11 Theymufſt have all dat ceremonies and circumftances for the ion of 
thern, as other ſuch like leaſes have af livery of ſeifin, and the like, where they are 
needfull. And then only pwn poop — — i — nd ; 
to theſe proviſions, ere they ſuid ro be within this ſtatute of 32 H. 8. ind ſuch 
only ed, rng et the iſſue in Tail, for otheruiſe i ir 
be not warramed by rhir ſtutute, albeit it will bind the Tenant in Tall vii that 
made ir, yet it will dot binde his iſſoe, but # to him it will be void, or 'voidible'n 
rhe lenſt i ſor i? Tena in Tail of land tnake x leaſe of it for an hundred yew 
out any vent reſerved therenpon; this leaſe us to the iſſue in Tail is void 1 but i be 
make a leaſe of his Land for an hundred years rendring tent, and have iſſut ini de; 
Acceptance. in this eaſe the leaſe is only vod able by theifſec-ac his plenſure, and thireſore'if 
the iſſur accept the rent «fter the death of the Tenant in Tail; by this meide the 
leaſe is affirmed and become good. But bowſoever the leafe bee made; x vill uot 
binde him chat comes in of a remainder over, nor him that is the donor. Ml there- 
fore if a Tenant in Tail malie a Teaſe warranted by the Statute, and after diewithour 
iſſue, ſo that the land doth remain over to another, or revert to the donor; Wtheſe 
caſes neither he in remainder, nor the donor ſhall be bound by this leaſe; ſot u to 
chem the ſeaſe is void. And yet by a common recovery the Tenant in Tail nay - 
make leaſes of, or lay charges upon the land to bind the donor and bim in remainder 
alſo. But otherwiſe ic is of a fine, for if Tenant in Tail make 8 Leaſe for yearvby fine, 
this will nor bar che donor, nor the remainder in any caſe where it is in 4 ſiruoger, 
And yet if the remainder be in the Tenant in Tail himſelf, and he make a leaſe for 
years by deed according to the Statute or by fine ; this leaſe is good and ſhall bind 
4. What leaſes N wn remainder. See wore Brownl. 1 part. 139. 173. Co. 7.7. 8. 34. Dyer 7.8. 
or other as The womans Lawyer. 73. Plow. 435. 436. 
may be made The Hausband may at this day without fine or recovery make leaſes of the lands, 
or done by the regements or heredicaments, whereof he hath any eftace of inherirance in Fee imple, 
oye tag or Fee - tail in the right of his Wife, or joyntly with his wife made before or after the 
hath in Fee. coverture, ſo as there be in ſuch leaſes obſerved theeleven conditions or limications 
before required in the leaſes made by Tenant in Tail, and ſo that the wife doe joy 
railin the ig the ſame deed, and be made party thereunto, and doe ſeal and deliver the fame 
— deed her ſeif in perſon. For if a man and bis wife make a letter ot Attorney 0 
iy eich bet.  anothertodeliver the {eaſe upon the Lend ; this leaſe is not a good leaſe from tht 
And what wiſe warranted by the Sta cute. * 
leaſes made by And yet then as in other like enſes of leaſes not warranted by this ſtatute, it ut 
him of ſuch good teaſe againſt the husband 
good. Or not, | Aud when the-leaſe is ſuch 4 Teaſe 25 is warranted by the ſtatute, it doth 
And how, bind the husband and wife both, and che Heirs of the wife; but if it be an n 
D i", 
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Tail, it doth not bind the Donor nor bim ia remaiadet. Seat: 32 2 H ga a8. Co. 
ſuper Litt. 44. Paſch. 7 Jac. . R. ; 
Il tbe Husband and wite at the Common Law had joyaed: in a lexſe.bf: ber land 
of Rent; this leaſe bad been void as againſt the ſy andi in tbe 
law ſtill. 26H8, 2. 
If the buaband at the Common Law bad been ſeifed of Land in the right of his 
wiſe, and he bad made a leaſe for years tendting ne leafe. had been 
val and ſo is the Law ſtill. 26 H. 82. C 2, 77. 3:44 38 
If the husband and wife it the Common Law had Xi a lesſe by want [rendring 
rent ; this Jeaſe had been void as againſſ the wife j and ſo ia ci lajv till; Dyer 91. 
The husband and wife togethet may by fine, or tecouery make what leaſes they 
will of her Land, or charge it for what time they will; and ſuch leaſes and cberges 
will be good againſt the husband and wife bor god cheic bein allo: Ius. 32 K.. 8. 
ch 28; Ste the womans Lawyer 163: 
But if tho husband alone doe levie any fine of bis wivet had. and 4beredy wake 
any eſtate 1 ;this will not bind the wife after her Husbands death, but fhe 
avoid it. 
And if the Hwoband.andwife make a [eaſe of ber land rendring vent to. them: and 
— — — — — ) in this _ the Husbind 
cannot by fine or otherwi t of is rent longer then during coverture 
unleſs the wife joy nth tre, bt ce rar ee eee 
forrand manner as the land hould bave done. 291514 
Biſhops with the confitmation of the Deane and ; Parſons ge Vicum with 5. What leaſes 
the bf their Patrons and Ordiniries, Archd Proteins — or other act 
are inthe nature of Prebends, a Prectmtors. Chanacefig Ti 
and ſuch like, alſo Maſters and Qorecnont=.end: Felowies' 


. = y 
ſpirs have in the 


. or ecdicſiaſtic3)i living i ; 03 9% ws a rns 
ee . he fd Spirit ſaid Spiritual} — 
| 24 6 fo caſes of the ſpiricuall li or ven. houſe. And 
= years, ſoch 8 will be 5 ang. ter ud — 
ceſſots. 11 994 30 7.11 3075073070 zl 11213 267% 
But arb rierſons may not make leaſeror eſtates for any longer time thenfor three bind derte. 


or it be ccffors and o- 
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lives or twenty one years; and if they doe; wibeit ir be dy fine ur 
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5. —— doe not enterd three lives or twenty om years, N may be for 
a leſſe time, 


6. That they be of larids or tebements manurable or corporall. 
7. That e A commonly let to farm by the ſpace 
of 20 years 
B. Thixcbede be refertedvpon them the ancient and ecuſtomed rent pryablet 
the — — the tiwe; - 
9. That they be not made wit utimpeachthene of wilt: 
100. That thert be fivery of ſeiſin upon them &c. where it is requiſite. 

11. rhe luaſe be mide according to the exception of che Stature of 1 Elix. and 
13 Elia. andnorwarraned 7 H. S. ws in the caſe of a coc tent 
teefe, — — — — Corporation , it mult be contirmedby 
the Deans and Chapters ot others that intereſt. Aud if a Parſonot Vun un 

a leaſe, it is not good but during the Parſon or Vicers reſidenoe, according to the 
e Eh. chap: 120 and in chis cafe there need no confirmaciodar al (* 
11. 65. 

12. — of the leaſes that are made by the Colledges and houſes of the Urinee- 
firy:&c; muſt have ſome rent cotne reſerved upon them: BurBiſhops, Deans, Parſons 
aud dach like ſpirituall perſans caanot grant the next a&vewſons of Churches,neirker 
tan they grant rents ont of their ſpirienali living but the fame charges —— 
— Au if a Biſhop ſuiſeram annuity to berecovered againſt bi 
pretence of title of preſcription ona judmera after a eeudict or coe on, or 
. th lech a caſe pray in ide e the hto und id ſuſſer an tn ity to be teooveted ; 
1 — Had vera fuhop, orany ſurd fpieouall perk m 

* ancitdc officer of Kuſt ni ortooveniency, as the 0 — 

U Gieward; . fees incident thencun 
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1 fer, albeit itibe void forthe net fee Neither muy they 
their offices otherwiſe then they have been granted. And therefore — 


% dent grants of the ufſite have been to one; it connor be no grantedto 20, Aud 


ure have hren to two joimiy, they muy not be now 
— Neither S he yams fl eee 
then for the life or lives of the grantees. in caſe where the grant is v 
confirmagion ofthe Desne end'Chapecr well not mie it good. fu Bromnd/n:þ 
134 138,158. 138 Bier chep, no. Cog 15˙ f. . 70. Dur. 3/70 2. 
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OA 403. Leaſe. 


Leaſes made by Colledges muſt have reſerved upon them the third part of the 
Rent in Corn. See 18 Elic. 20. 

If one make a Leaſe to another. duringelie will and pleaſure of him that letteth, 8. what ſhall 
or him char taketh, or both (for ſo in effect is every Leaſe at will;) this is a good 5 a pood 
Leaſe at will. So if one make a Feoffment ig Fee, or Leaſe for life Se. and do not — — Will, 
make Livery of Seifin, and ſo perfect the Eſtate ; the Feoffee or Leſſee hath onely an 
_ at will. But if a bargain and ſale be made of Land, and the ſame is void; ora 

orporation grant Land, and the grant is 14.2 þy this * is 00 Leaſe ae Will 


M24 fob Lizl-$5- 46. 27. 24H. 3, 
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2 5 2 | e Leaſe for life 
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e on Law,as Leaſes made by e ee-ſimple, mt ufUHand- or years ſhall 

py reyes — L rs ; ſome 8 Br 22 15 me iſ 

= 7 Lea by-Tenant in y bye Biſhop Fin gesch of the 
of his Church — without the ales made by a man Fin T or by 


2 le, | of Land, right ries together with hir wife, for other means, 
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be void; in this caſe, ſo ſoon dry doth den the Leaſe is is void iſo folk, 
without any re-entry, Se. But if a rr on ſuch a Condition; in 
this caſe the Leſſor muſt enter, c. ret will be void. Co. 3. 65. 

See the old Statutes about Leaſes, 32 H.8. 28. 13 EC 10. 1 Eliz. not Printed, 
14 Eliz.20. 14 Blia. uy. 18 li &. WT 9. Weg Abridgaien: :() + 
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Sports: 


repeated or ſung in the 
boomed oe bd pad to another to 


' of elſe may be pyniſhed : But if one onely read a Libel, or heat it read, bt 
it, or pn of it onely; this is no ſuch Publication as is puigſhble : 


Libel Our 10) 
CHAP. CIV. 
Of a Libel. 


le word Libel is taken two ways: Sometimes this word 5 
DET nfcd for the Declaration in a Matter in the Spiritual Court, 
= which muſt be delivered unto the Defendane when be de. 
WW mands ir. Sometimes, and fo here this word Libelis taken 
for a Scandalous writing or doing of ſomewhat that render 
bl co the defamation of another, it is called Famoſu libefy 
eu infamatoria Scriptura: Sometimes it is againſt a private 
perſon, ſometimes againſt a publick perſon, ſometimes 
gainſt the living, ſometimes againſt the dead. 
is when any Epigram, Rime, or other writing, is compoſed ix 
may 


A Libel in writing, 
6 or contumely of another, by which his fame or dignity 
prejudiced ; and this may be either verbjc ant centilens, as where it is maliciouſ 


of others; — Traditione, when the Libel or 
other means. As firſt, by Pictures, when the party is painted in any ignominious 


and reproachſul manner. Secondly, By Signs, when one doth make or ft Gul. 
' lows; or any other reproachful or i 


gnomitiious ſign at the door of the party, or elle 
c. 126. Crompr. fur, 335. See Co. 3 part. Tnft. cap.76. Brownl, 2 par, 


Wholoever contrive,/pt procure to br contrived, or maliciouſly publiſh wy 
theſe Libels, knowing foe to be ſo way ſoever it be done) agi oy 
man, living, or dead, js a great offer and gun ee of ſtr 
is a great 1nd be puniſned by Indictment; and in this caſe it will not 
cbodſh the thing de true, whereot the Libel is; for it is uniſtubl 
| ſuch Libel inſt a private man, he may burn ir, orddiver it 
it — ſon, heat deliver it ro a Mayiſtate 


read; or heard it, he repent it, or teadit, or part of it to others, 
fi oe 126, PR >... | * +. 
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Da ron nN: 01.2108 A, Jan jt , 
FPS: then better underſtanding of che: Law, berein theſe thing are to be 
known. 


1. This day is by every one to be fanRified and kept holy: And men muſt be 
careful herein, to exerciſe themſelves in the duties of Piety and true Religion pub 
lickly ; and every one on this day (not having a reaſonable excuſe) muſt diligently te 
ſort _— publick place, where the . God is exerciſed, or — / 
at ,—in-abe practice of ſome religious duty, either of Prayer: 
— , Reading, or Expounding the Scriptures, or Conference upon the 


2. None may on this day meet out of their own Pariſh at any ſports whatſoever, 
nor may they meer within their own Pariſh for Bear-bairing, Bull. baiting, Enter 
ludes; unlawful Exerciſes I under pain to forfeit three ſhillings and four 
pence for every offence, to be levied by Diftreſs and Sale of Goods, and for lack a 
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| to (ic three hours in the Stocks: Nor may any on this day keep, or be pre: 
— at any Wreſtlings, Shooting, Bowlings, Ringing of Bells for pleaſure, Mask, 
Wake, Church-Ale, Dancing, Games, Sports, or Paſtimes whatſoever, under pain 
to forfeit five ſhillings, if be be above fourteen years old, and twelve pence by him 
that bath the Government of him, if he be under fourteen years old to be levied 
by Diſtreſs, and ſale of Goods; or if no Diſtreſa be to be had, to fig in the Stocks 
three hours. | 
= No Carrier may go with his Horſes, Waggoner, Carter, or Wainman ; may Carriers. 
go with his Cart, Waggon, or Wain, or Drover with his Cattle, on this day, unde 
pain to forfeit twency ſhillings for every offence, to be levied. by Diſtreſs and ſale o 
his Goods, if he be queſtiored within ſix weeks after the offence done. Bus there 
ſhall be but one twenty ſhillings forfeited for one Joutney, —_ he paſs through 
twenty Pariſhes, and the twenty ſhilkogs that Pariſh ſhall have where che Diſtreſs is 
ficſt taken. | | | 
4 No Butcher may kill or ſell any ViRtuals on this day, under pain to forfeit ſix Butcher, 
ſhifliags eight pence, if it be queſtioned within fix weeks after the offence done, to be 
levied by Diſtreſs and ſale of Goods. | 
5- None may cry, ſhew forth, or put to ſale any Wares, Merchandiſes, Fruits, Tradeſiner. 
Herbs, Goods, or Cattle, on this day; unleſs it be in an Inn or Victualling-houſe, 
and for ſuch as cannot otherwiſe be provided for and unleſs it be the crying and ſelling 
of Milk before nine in the morning, and aftey four in the afternoon, from the tenth 
of September, to the tenth of March; and for the reſt of the year before, eight in 
the morning, and after five in the afternoon, under pain to forfeit the thing ſo cried, 
or offered to ſale. -n ©, a 77 ed 
6. None may on this day, without good cs vel, under pain to forfeit ten / veler. 
ſhillings, nor carry any burden, or do any wot tabor. under pain to forfeit five 
ſhillings ; both theſe Forfeitures to be levied by Diſtreſs and ſale of Goods; and if 
no Diſtreſs be to be had, to ſit in tho Stocks three hqurs., - Ky 
7. None may on this day, or the days of Humiliazien or Thankſgiving, uſe Dan. Printing, Tip- 
* Singing, Drinking. jor Tipliag in any Tayeru, Inn, Ale - houſe, or ling. 
Tobaceo-bouls, nor be there, or grinde any Corn ata Mill, bur upon canſe to be 
allowed by one Juſtice of Peace, under pain to forfeit tenſheflings a pecee;; he that 
is in the Inn, and he that keeps the Low, che Millard, ard he that ows the Corn, to be rd. 
levied by Diſtreſs, and ſale of Goods, and ſor lack of Diſtceſs, to be ſet fix hours in 
the Cage or Stocks. 3 | 
8. No Traveller, Waggoner, Butcher, Higler, Drover, or their Servants ſhall covier. 
come into their Inn or Lodging on Saturday night, afrer twelve of the clock, nos 
from thence on Monday morning before one a clock, without nereflary cauſe 10 


| Chill 
the lan-keeper, and ten ſhillings by the Traveller, to be levied by Di 
of Goods, and for lack os Diſtreſs, to be ſet fix. hours in the Stoc 

age. | * 

9. None map execute any Writ, Order, or Warrant on this day, NN Humili- 
ation or Thankſgiving (hit in caſe of Treaſon, Felony, breach of the Peace, a 
profaning of the day) under pain to forfeit five pound to be levied by Diſtreſs — 
lals of Geads, and for wat of Diſtreſ ta (ir fix hours in the Cage or Stocks, and 
the ſerving of the Proces, is void, ay? Vai. 

10. None (bur in caſe to be allowed by one Juſtice; or for Gods ſervice) may coachen Butz. 
travel with any Boat, Wherty, Lighter, Barge, Horſe, Coach, or Sedan on this 
day, under pain of forfeiture of ten ſhillings by him that doth carry, to belevied 
by Diſtreſs and- ſale of Gods, and for lack, of Diſtreß, to ſit fix: boars in the 
Stocks or Cage. | : — 

11, All Conſtables, Church- werd. Oyerſeers of the Poor, Governors of Oer 
Companies of Water. men, and other Officers, muſt upon ſight and knowledge, or 
information of any of theſe oſtemoes before-named; committed, feife and ſecure che Seiſe Goods, 

oods ot Wares cried, ſhewed forth, or put to ſale ; and make diligent ſearch, for Scar 
the. dikovering, finding out, * and puniſhing of them, under pain 

uuu 2 of 


allowed by one Juſtice of Peace under . Forfelnre of ten ſhillings by 
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Lieu or Place, &c. Car. 10), 


Forfeitures. 


Lie« or Place. 
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of twenty ſhillings, to be levied by Diftreſs and ſale of Goods. And this puniſhmene 
they — (as 7 dar endeavor, by informing againſt the offender — 
Peace. 

12. I the Juſtice doth not his duty, he forfeits five pound, to be levied by Diftreg 
and fale of Goods, by Warrant from the Lord Chief Juſtice, Lord Chief Baron, 
or Judge of Aſſize, upon view, confeſſion, or proof of one witneſs. 

13. All theſe Forfeitures ( ſave onely ſomething in ſome few caſes) muſt go to 
the poor of the Pariſh, and the overplus in all cafes is to be returned to the 
owner. 

14. Theſe Laws are to be openly read at the Quarter Seffions, and there and at 
the Aſſiſes, io be given in charge to the Grand- Jury, and to be read the firſt Lorca. 
day in March every year. 

15. If any Book be found againſt the Morality of the Sabbath, or Fourth Com- 
mandment, or to countenance the profanation thereof, they are to be burnt. 1 Co, 
I. 3 Car. 1. Ordinance, 6 April,1644. Af, 19 April, 1650. 17 September, 1650. 
27 Sept. 1650. See more in my Juſtice of Peace. 


CHAP. CV. 


Of Lies or Place, Linen - Cloth, 
Lent, and League. 


P22>,5, to Place, theſe things muſt be known; 

E 1. Whenonething doth come in the place of another, it 
ſhall be ſaid to be of the ſame nature, as that it comes in the 
of ; as in caſe of Recovery of Recompence in Value, 
fire. and Rent to make Equality of Partition, and the 
like: For which ſeethe Titles. 

2, Place is conſiderable in pleading; for ſome things are 
faid to be Local, and can be tried no where but in the 

h where they were done; and therefore the Action about them, 
muſt be laid there, as all real Actions about Land. And if one charge an Inn- 
for the loſs of his Goods, he muſt not ſay the Inn is in another County, then 
whereinit is: But for Tranfient Acts, and ſo Actions about them, they may be ſaid 
to be in any County; and therefore in theſe caſes, though the wrong be done in one 
place, the Plaintiff may ſuppoſe it to be done in another, and in another County alſo. 
And the Jury are bound to finde it. 

3. When the Law doth require a thing to be ſet down in a place certain, asincaſe 
 dergpr pe ph ans to have a Re- entry, he muſt in pleading, ſay it was done at thut 
place. 

4. When a thing is to be done upon Requeſt, ſome place of the Requeſt in 
ing muſt be ſuppoſed to be. Cv. upon Littl. 282, 283. 10 1 


Tien. 

F. the time called Lest. See 1 Pac. 29. 5 Elic. 5. 35 Flic. 7. 
Linen - Cloth. 

F“ Linnen- Cloth, how it muſt be made. See 28 H. B. 4. 1 Flix. 12. 


League, 
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Logue: 


and Truces, the breakers thereof, and the Office of the Conſervator 
ruce. See 2 H.5.6. 14 Ed.q. 4. 


Pede 


9 


CHAP. CVI. 


Of Lord and Tenant, Tenure, Services, 


Manor and Meſu, & c. 


His word Lord or Seignior, is a word of Honor with us, and uſed 6... 
F diverſly. Sometimes it is attributed to a man that is noble by Birth, Lord, whar. 
or Creation, who were ſometimes called Lords of the Par . Seignior. 
So alſo the Sons of a Duke, and the Sons of an Earl were called iv. 
Lords. | 
This word is alſo attributed to Men Honorable by Office, as the 
Lord Chief Juſtices, and others, and ſometimes it is applied to 
geaner men that have Fee, and are Lords of Manors, and conſequently have the 
Homage of Tenants that hold of them within their Manors ; and the Lord and 
Tenant inthis ſenſe, are Relatives; And by his Tenants, and to them onely, he is The kindes. 
ale Lord, or Land-lord ; and in this fgeification this word Lord is commonly 
ated. And hence it is that a Manor is called a Seigniory or Lordſhip ; and fo he is 
ted into Lord above, and Lord Meſn. The Lord Meſa is he that is owner of a Lord Meſa: 
Manor, and by vertue thereof, hath Tenants holding of him in Fee, and by Copy of 
Court-Roll- and yet holdeth himſelf over of a Superior Lord, who is called Lord 
above, or Lord Paramount. Ou N. B. 79. | Lord Para- 
Tenant is he chat holdeth any Lands or Tenements in Fee for life or years, by any mwat, 
kinde of Right or Tenure of another man. And very Lord, and very Tenant, be they i 
that be immediate Lord and Tenant, the one to the other + And Tenure doth ſignifie 4% Hats 
the manner whereby Tenementsare holden of their Lords. whe 
And of Tenures were divers kindes, ſometimes Spiritual, as Frank-almoign, which Tenure, war, 
is now gone; and others Temporal, as Eſcuage, Cornage, Grand-Serjeanty,Knights- The kindes. 
ſervice in capite, or in chief; Knights-ſervice or Chivalry, Caſtle Gard, Sdecage, Pe- 
tit-Serjeanty, and others. And all theſe (upon the matter) are either in Chiyalcy of 
1 | 


For Eſcuage, and Cornage, which were Services the Kings Tenants were to do to Eſcuage, what. 
his perſon, in the Wars againſt the Scots, Grand-Serjeanty, which was likewiſe a Cernage: whar; 
Service to be done by the Kings Tenant to the King by attendance upon his perſon. — 8 

Knights-Service in capite, or in chief, which was likewiſe a Service by which the Knights. ſeruice 
Tenant was bound to ſerve the King in his Wars. And Knights; ſervice or Chivalcy, in capite or in 
which was a Service whereby another Tenant that held of a common perſon, and not ii what. = 
of the King, was bound to go with his Lord in the Wars. And the Tenure by Caſtle- — _—_— —_ 
Gard ſeems to be of the ſame nature. But all theſe Tenures and Services, the Ioci-, Wr. 
dents to. them, of Wardſhip, Marriage, Primer Seiſins, are taken away by Order of Cofite.Gard, 
Parliament, and turned into l enures in Soccage: For which ſee Title Gard, © hat. 

So that now there is no Teoure, but of the nature of Tenure in Soccage; and this 528, 2. 

u where a Teriant doth hold of his Lord, to pay him ſome Rent onely, or to do him Soccage, what. 
ſome Husbandry. work for all manner of Services. So that to hold by Fealty oriely, * — 
or by Fealty and Rent, or by Homage, Fealty, and Rent, for all manner of Services, — 1 
or by Petit · derjeanty, and Soecage 5» capite; and ſo Fee fatm, Burgage, and all other pire, chat. 
Tenures whatſoever, at this day, are bur Soccage-tenure, Co. 2 part. /»ft.44. Which Burge? 

of that nature, that it draweth to it Aid, (for which ſee Aid) and a Relief. Fer farm, 


* For 


— Lord and Tenant, rc, Cuargg 


. . n ˖— 3 

The nature of For theſe two are inſeparably Incident to every Tenure; and not Liveries, pr 
Seccage Tenure, Seiſins, Wardſhips, Ouſter le Maine, Homage, Fines, Seiſures, and Pardons 21 
lienation, as ſome of the other Tenures did, but now taken away alſo, " 
And for theſe things, lee Co, upon L4::4.74, 77, 707, 108. 93. and of Cd, 
with many other places, which we ſhall now paſs over, - . 
And for Soccage-tenure, ſee Littleten on Soccage, 40 Edw. 3. 22. wif 


4 mn I. 
25 Edw. 3. 11. 13 Ed. 1. 1. Co. 7. 33. Co, upon Littl. 21. 29 H. 5. 15, Se 
in Gard. 
Where and As concerning Tenures, theſe things are to be known, 


how a Tenant 1. A Tenure may be of Houſes, Lands, or Tenements, and ſuch like things but 
2 not of Rents, Seigniories, Commons, or ſuch like things. 
— end 2. Any man may alter his Tenure, or extinguiſh it by Releaſe, or the like but 
how it ſhall be hardly can a common perſon create a J enure at this day, Crompt. Pur 21. Dyer 34 
taken. 27 H. 8. 9. Bro, chap. 113. 8 
priority and 3. If incaſe of Priority of Tenure and Poſteriority, where one holdeth Land of 
Pefteroriy. one Lord more anciently then he doth hold his other Land of another Lord, the 
Tenant die, the Lord of whom the Land was held by Priority, ſhould have bed the 
Watdſhip of the Body of the Heir, becauſe that could not be divided as the Land of 
either Lord might. And in caſe where the Priority were Incertain, that it could ot 
be diſcerned, or one Tenure was as old as the other; then he that could firſt hare 
ſeiſed the Body of the Heir, ſhould have had it. And if che King had been one of the 
Patties, whether the holding of him were by Priority or Poſteriority, he would have 
the Wardſhip of the Body from all the other Lords : - But every Lord ſhall have the 
Wardſhip of his own Land held of him. Dyer 12. 24. F. N. B. 142, Finches Ley 


152. | 
Non«tenure, For Non-tenure, ſee 25 Ed 3. 16. 4 H. 4. Wy 
— Set vice is the day or performance, which the Tenant by reaſon of his Fer, owerh 


Kh as. 3: , Unto 7 Lords and ere is the Nei * a Pn 3k 
And of Services there are twelve parts, Homage, Fealty, Eſcuage, Kai | 
The kindes. = © exges Frank-almoign, , Homage, Anceſtrel, Grand- Serjeanty, — 
Tenure in Bur gage, in Villainage, and Rents. And there is no Tenure but hath ſome 
ſervice incident to it: As for Aid, Relief, and ſuch like things, they reckoo thele the 
Fruit or Improvement of, or Incidents to Services; but they are much of one nate, 
and may be put togetherꝭ Co. upon Litiſ gg. 6. 

And 6f Services there have been theſe Diviſions. Some were Military and Noble, 
as Knights-ſervice, and the like; and ſome were more clowniſh and baſe, as Soccape, 
and the like. Some alſo were ſaid to be real, as Wards, Marriages, and the like; and 
ſome again were called Perſonal, which were ſuch as were to be done by mens perſons, 
as Hoinage, Fealty, and the like. Some Services alſo were ſaid to be for the benefit 
of the Lord onely, as payment of Rent, and the like; and ſome again were laid o 
be pro bono publics, * Services of War. 

Thoſe for the Lords benefit, ſome of them are Annual, and certain as Rent, Sue 
of Contt, to be Butler ot Baker to the Lord; or elſe they are once onely, and upon 
an Accident, as Herriot, Relief, Fealty Amercements, Forfeitures, or the like. 

Thoſe that are pro bono publico ate, Ficft, For defence of the Realm, as Eſcuage, 
and the like, now taken'away. Secondly, To make or repair a Common Bridge, or 
Common High-way., .Thirdly, For advancement of Religion, and Works of Piety, 
as to maintain a Preacher, or Ornaments of « Church. Fourthly, To do Works of 
Chatity, as to marry ,a poor Virgin, or the like. Fifthly, For the advancement of 

' Juftice, às to aid a Sheriff, to keep a Record, or the like. 

Services allo are (aid to be eatire, or dividable. ; 

There are four ſorts of entire Services. 1. Chattels valuable, as an Ox, AG, ot 
the like, ot things of pleaſure, as a Falcon, or the like. 

2. Such as are perſonal, to be done the Tenant in perſon to the perſon of the 
Lord, as Fealty, and the like; to be Butler, Sewer, to the Lord, and the like. 

155 2 as conſiſt of ſome Manual work, as to cover the Lords Houle, Stable, ot 
the like. - 


- 


4. To 


— PPͤM AG. Ö A. XA. 2 VV. 


Car 106, Lord and [enant, Ce. 


— — 


4. To exerciſe ſome Office, as to be Steward, Bailiff, or the like, to the Lord: 

Services are alſo yet further diftinguiſhed into Services of profir, and no fidelity; 
and ſervices of fidelity, and no profit. 0 

Some ſay Services are free, and they conſiſt, firſt, in Render, as to pay Rent; ſe 
condly, in uſing, as to have Common; thirdly, in Prender, as to take Eſtovers in the 
Lords Woods; or Villain, as to ſcoure the Lords Ditches, or the like, Abd again 
into-Corporal, cither of Submiſſion, as Homage, Fealty, &c. or of profit, and 
that either publick, to amend High- ways, and the like, or the private profi of the 
Lord. For all which ſee Co. of Copibeld, 22, Cv. 105. 6. 1. Littl, 222. Co. 10. 
106, 108. or Littl. 6492. 22 Ed4q.3. 


Homage is taken two ways. 1. For a Corporal ſervice or ſolemnity uſed by the Homage, bat. 


Tenanc to his Lord, and to this Fealty is always incident; and the Receipt of this 


Service by the Lord from his Tenant, is called the Receipt of Homage. This hath not Receipr of Hom- 
been uſed at all for many years, and is now gone, we ſhall paſsic over alſo. You may e, What. 


read of it in Lirtl. ſelt. 8 5, 86, &8. ; 


Reſpite of Homage, was nothing but the forbearance or delay of the taking of it: Reſpi 
For which; tuen were wont to pay a ſmall ſum of money in the Exchequer every fifth 


Term. This alſo is gone, and out of uſe, but you may read of it in (o. of Copibold. 

aud Fixches Law. 

Lord , of whom he holdeth his Land, And as to this, theſe things are to be 

known. | 

1. Although Homage were more honorable then this, yet this is more facred 

then that; for chis is always done with, but that was done without an Oath. | 
2, This is a Service that is incident to all Tenures | 

3. This may be done often, and muſt be done by the Tenant to every Lord ſucceſ- 

ſively, and for every peece of Land. . _ | | 

4. This is to be —— every Freeholder, except Tenants in Frank- almoign, 

and by all Tenants for years, and by Copiholders. | 

5. This may be made as well to the Lords Ste or Bailiff, as co the Lord him- 

ſof; otherwiſe it was of Homage, in all theſe parri when it was in uſe, it was 

done by none but Tenants in Fee-ſimple or Fer- tail, and but once; and then to the 

Lord bimſelf; c-c. But ſee for Fealty, and how it is made, Co. of Copibold, 19. 

K 960 upon Littl. 71. 67. 92. F. N. J. 250. 


Herriot is taken for the beft Chattel perſonal; as Ox, Horſe, peece of c. 4 


Plate, or Honſhold-ftuff that 4 Tenant hath at the time of his death, or time of his 
Alienation, which the Lord is to have. And this is either by Cuſtom, as where by 
the Cuſton of the place, time out df minde it hath been ſo uſed at the death and ic. 
Alienation-of every Tenant, as il is in divers Copiholds, and other Manors by the 
Copiholders or other Tenants ; or it is by Service, when there is na ſuch Cuſtom, 
but it is reſerved by Grant, That the Tenant ſhall hold by the Service to pay a 
Herriot at the time of his death or Aliendtion of his Land. And this alſo is certain, 
as the beſt Beaſt, cc, or incertain, as yeilding a Herriot, +; and ſay not what, 
Co. upon Littl. 18 3. | 


As to this, theſe things are to be known: | he pc: - 1 | 
1 Albeit the Lord cannot ſhew the original of a Herriot-cuſtom, yet if he 
can prove. the payment of them, after the death or Alienation of his Tenants 
—— Caſe is) from time to time ; this is fafficient to maintain the Ser- 
2. M the Lord have power to chaſe the beſt Beaft, and he chuſe the worſt, he is 
concluded hereby and cannot chuſe again, 16 H.7. 5. | : 

3. HA Woman be to pay Herriot at her death, che Lord may not ſeiſe the Huſ- 
ends Goods for this without a ſpecial Cuſtom to warrant his ſo doing, A. 8 Car. 
4. This muſũ be paid before the Mortuary, and the Lord may not by any ſhifting 
Deviſe of the Tenant, be defeated of it, Co, upon Littl. 185. | 1 
5. Ia 


Fealty is an Oath taken at the admittance of every Tenant, to be true to the Fey, what. 


— 


— — 
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F. In caſe of, Herriot Cyſſam, the Lord hath propetry in the Goods 3 
bis Tens 9 and may Ulf 39d ſeize it within or without his Lorddhip, — 
Detinue. ever he finde it, and may have a Detinue againſt him that kcepeth ir frombim, and 
Attion of the an Action of the Fake againh im that doth ęſloyn it, Bree-348. 8 H.7,10, 
Caſe. 6. The Copiholder for life by this Service is, I he Lord grant: the Seigniory for 
virery and nine years, if the Tegant live ſo long; end after mokes a Leaſe for four 
hundred years, the Tenant is ouſted, and dieth; yet « Herriot ſhall be paid, and the 
Leſſee for ninety and nine years, and nat for four hundred years ſhall bave ir; Mach 


71 Sonde hold the Lord — may ſeiſe — ee, Gelb. 91: pl.int. 
1 | Relief is a grtain lym o monęy, or ot ng w the. Heir of a Frecho 

Alg, whar. f 0 lage at the ime of bis Ancetirs derb. hto pay to the Lord, of whon 
| the Land ſo to him ee AE ER —— 1d N 

Andi ii is either Relief. ſervice, which is à Service due from moſt Freeholder 
— to 42 PEE a PWR or Relief-cuſtom, which is a- Relief to be paid' bythe 
ſpecigl.Cuſtoms.of ſome places, and Manors, upon the Death or Alienattoq of the 
Tenant. And in ſome places it is upon the death of the Tenant onely, Mag. Char, 
"31h (07 33: TY Ore WL LL RENE 
What is tobe That which is mr 7 in this caſe, for Relief, is not certain nor alike in 
paid fcr a Re. al} places, and for all Tenyres ; for ſometimes, and in ſome caſes it/itmore, 
lief and when. 474 in fo caſes leſs ; peither is it paid in all places at the ſame time; Fot 
ihe common _— is for he —— in capite , or hr hes. ſervice, for an 
om one hundred, pound, for a ony one hundred m ia whole Knights 
ee one bende Thus and pro rata. And the Reaſon hereof, fee after in Kaphes 

Fee. ' | my 


If the Tecuce be by g d Serjrapty, the Rekief is the value of the whole Land 
for one year; and if the Tenure be by Soccage or Perit-Ferjeanty, the Relief/iv ts 
be double ibe Bent: As if. the Tenant hold by ten ſhillings Rent yearly, 
certain times, he ſhall double this Rent, he mwſi pay ten aps beſides 


reſgurly- Io ſome places by Cuſtom it is half a, years pro — — 
fe egy meg 7250 Aud kh * 


om 

| | = the Heir is to pay when his Anceltor 
eth, asallche benefit the Lord then bath: Aud for this if it be Relief-ſerycethe 
Lofd may diftrain, but ganpot have an Action of Peba : But if the Lord dieyhisBx- 
ecutors may have an Action of Debt, but may not diſtraid: And ſome have ſid ao 
the A nel may have an Action of Debt: And for Relief. cuſtom, 1000 
to the Cuſtom of the place. ¶ v. ſuper Lis. B3 $4." 91. 16a. Ci. of Copibold, 3253. 

C7. 33: Pups Lirth 157 | 
Where it ſhall For Anſwer to this Queſtion, theſe things are to be known. . | 
be paid, r 1. Where the Heir was within age at che death af his-Anceftor, the King was tb 
nor, and how. have no Reſief at bis full age, Ag. Chart. 3. ry Dc 
2. If one hold ſome of the Ki 


hold and of the King in capite, and fome of other men by 
Koights-ſeryice, and the King had had the. Wargſhip of all (as be muſt have had) the 
Heir, when he had come ot age, muſt haye paid a Relief to all the ocher Lordo for 
all the Land he held of them, Co ſuper Littl. 77. Bros Relief 13; = 

3. Incaſe the King when the Heir is of full age, at the death of the Anceſtor, 
or not to ſue Livery, a Relief is to be paid rathe King. Co.fwper Lirth j. 

4. The Rule generally schie, That where: che. Heir ſhall be in Ward, il be be 
within age, be ſhall pay a Relief If he be of full age, and whijes the Gardein bach che 
cuſtody of the Loh the laß is pot to pay a Relief, Broy. Relief, 12,12: 

5. If the Meſnalty diſcend to the Tenant of the Land, though the Meſnalty be 
at ＋ ſame time extinct, yet the Tennt For chat time muſt pay 4 Relief, 
11 H. 7. 12. i elane 71 f bds. 

6. If one hold of ſeveral common l Knighto- ſervice, the Lotds by 
Pofteriority ſhall have no Lale, becauſe they — N ing of the Land held 


of chem, unleſs it be in caſe where there was Land held of the King, for thete the 
King bad all the Land, and chen the Heir at fullage did pay Rellef tothe other Lords, 


24 EA. 3.24. 20 


7. If 


— 


Cror,c0s, Lord and Tenant, Ge. J05 


- If the Tenant hold his Land by to do certain days work at Harveft, or to attend 
ar Chriſtmas, or the like ; in theſe caſes the Tenant is not to pay Relief; for theſe _ 
Rea are not to be doubled, nor are any corporal ſervices whatſoever to be doubled, 
* Lit. ↄr. 
s Tenant be to pay yearly a pair of Gilt- Spurs, or Five ſhillings in money Eledian. 
at Eofev ; in this caſe the Tenant may pay which of them he pleaſeih for his Relief, | 
ſo be pay it ſorthwith. But if he pay not one of them at the time appointed by Lew, 
theo the Lord may diftrain for which he pleaſe, — 97. 
9. If the Rent to be paid be Ten ſhillings every or third year, the Rekief 
ſhall be Ten ſhillings, and muſt be paid forthwith, Co. upon Lit. i. 
Knights-Fee was taken heretofore for ſo much as was beld a ſufficient livelibood , 5*2. 5. 
for « Knight; and is not to be reckoned according co the icy and content of n Fee, 
eight Hides, which is (as ſome would have it) eight Acres of Land, nor fix 
hundred and eighty Acres of Land (as others would have it co be) but according to 
che quality and value and it was ewelve times the an or Yeomans 
living, which in old times was five Nobles. So that the ftate of a Knight was eſteem- 
ed Twenty pounds by the year, be the Acres more or le: And then they efteemed 
Four bundred Marks by the year fufficient to maintain the ſtate of a Baron; and 
Four hundred pounds, twenty Knights Fees by the  fofficient to maintain an 
Earl ; and now of late for the two later Dignities of Marquiſs and Dake thus, Eight 
hundred Marks for a aiſs » and Eight hundred pounds for a Duke: which 
— antiently to be a competent yearly Revenue for ſuch perſons. So that Relief, how 
according th theſe Rates, the Reliefs of theſe perſons is paid ſtill for the Knights much. 
relief, and all thoſe above him, which are the Noblemen : For the Knight payerh 
the fourth part of his Revenue, being five Pounds; the Baron one hundred 
the Earl one hundred Pounds, the Marquiſs two hundred Marks, and the Duke two 
— = ry ow 7 (— 
we do conceive they are now gone by the general Order of Parliament. See Co. 
1 p. Inft. 7,6, 9. Mag.char-2. 66 2477 
Before the Statute of 18 Ed.1. Qzia Emptores, the Grantee of Land muſt always By what fer- 
have held the Land of the Grantor by ſuch Services as he held over, if other Services —— 
had not been reſerved ; or otherwiſe the Grantor might have appointed bim to hold old. and how. 
of the next Lord. Bur at this day in all Feoffments to one and his Heirs, the Feoffee 
is to hold the Land of the chief Lord of the Fee, by the ſame Services that the 
Feoffor beld before. And if the Feoffment be made of parcel of the Land, the 
Feoffee (hall hold of the chief Lord pro perticala according to the quantity of Land, 
and the Feoffor ſhall be ſer free for chat part. And if one make a Leaſe for life or 
years, and reſerve no Rent; in this caſe the Leſſor ſhall have Fealey only, and no Fealy. 
Rent, akhough he hold over by Rene; And Donees in tail and their iſſues are to do 
ſuch Services to the Lord Paramount as the Donor, if they do not make ſome ſpecial 
Reſervation upon the Deed, Co. upon Lie. 23 See more after. | 
Sei of any parc of a Service, is a Seifin of all. Seiſin of a ſuperior Service, is a Seifig What ſhall be 
of all inferior Services incident thereunto. And therefore if a Tenure be by Homage ada Seifin ef 
Feaky od Eleuage, ( which is Km ice, and Suic of Court) and be get pg, nt © 
Sellin of the Fealcy or Homage, this in a Seiſin of all the reſt. So if he had gotten 
Seifin of ths Bſcuage, So Serfin'of a'Remt, is a Seifin of all che reſt of the Services: 
and paiment of a Penny in the name of Attornment, is s ſufficient Seifin of all the 
Services : and Seiſin of an annual Service,” is 4 good Seiſin for all cafual and 
dccidental Services, . 4. 8. Upen Lit: 69. 153. 199. 165. 102. 314. _ 
38. ' | : Where i. 
Ie ih — _—_— 
1: All ſach Services as are not entire by che Statute of Vf. 3, De quia E 12 — 
terrarum, ſhall be apportioned and divided ſecundum talorem, upon very Foo. of parcel of 
ment by the Tenant upon any part ofthe Land in But not ſo upon Ale- the Tenancie, 
ration of a Moyetie, or a third part of it.' As if one hold two: Acres in Fee at Two g 19% bor » 
klage Rent. and the Tenant make u Feoffnent in Fes of one Acre by name ; in ded and 1. 
this cafe the Rent ſhall be divided, and the Feoſſee muſt pay Twetre pence _ portioned. 
car, 
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Rent. But if the Feoffment were of a- Moyetie of the two Acres, it were other. 
2. But if in theſe caſes the Services reſerved be entre, whether annual or acci- 
dental, and for a time only; in this caſe they ſhall not be divided, but they ſhall be 
multiplied, and the Feoffor ſhall perform the ſame Service he did before, and the 
Feoffee ſhall do as much more. Que is partes dividi nequennt, ſolida. 4 Sugulis 
preftantur. As if a Tenant hold his two Acres by the Service of an Oxe or a Falcon 
or Fealty, or the like, and make a Feoffment of one Acre; now in this caſe each of 
them, the Feoffor and Feoffee both, ſhall pay a Horſe or a Falcon. For the Rule is 
in this, Res inter alios acta nemini nocere dibent, ſed prodeſſe pe unt. 
3. And yet. if Land out of which Suit of Court is due, do come to divers perſons 
by diſcent as Coparceners, or by purchaſe of the Land by Parcels, one of them alone 
ſhall do the Suit, and all the reſt ſhall be contributory, And if one hold by tte Ser- 
vice to be Butler, Baker, or to ride with the Lord, or to cover his houſe, or to be his 
Steward, Bailiff, or the like; in all theſe cafes the Services ſhall not be multiplied, 
but one alone ſhall do them, and the reſt ſhall be contributory, and the Lord may 
diſtrain which he will of them for it. And yet if a Hariot be to be paid, this ſhall be 
multiplied, :and every one that hath any part ofthe Land muſt pay a Hariot, by what 
means ſoever he come by the Land. 29! | 
4. Where Land is divided by act of Law,; as if a Feoffment be of two Acres 
rendring an Oxe, and one is Burrough-Engliſh land, and the other Acre is other 
land, and this land is divided at the Feoffees death and goeth to his two ſons; in this 
caſe it ſeems there ſhall be but one Qxe paid. So if a Leaſe were made Of ſuch Land 
Rent. rendring that. Rent to the Leſſor and his Heirs, and he die, the two Heirs in thus caſe 
ſhall have but one Oxe. So of a Leaſe made by two Tenants in Common rendring 
ſuch an entire Rent. 1 0 | 
. But in all caſes where the entire Services are not valuable, as Homage, Fealty, 
ot the like, or they be pv hund publico ; there let the Land be divided by the act of 
the Law, or the act of the party, the Services ſhall be multiplied. See for all chis, 
Co. 6. 1. 8. 105. upon Lit. 149. Co. 10. 106. 108. Lit. 222. 22 Ed. 36. Hm. 
chap. 2. ; 29 28 TY | | 
— the Lord by Releaſe or Parchaſe of the Tenancie, and by other means, make 
how Services OF extinguiſh his Services: Alſo by other means this may be done. But far this fre 
may be alter- Extinguiſhment, ſeff. and Apportianmient throughout. | 
ed and extin- | For moſt of theſe Services, if they be denied, or not paid to the Lord, his moſt 
—_ , apt and proper remedy for them is eo diſtrain. And for this ſee Diſtreſs, chap. 
for theſe Set ect. 3. and Rent, chap.. (ett. /. Andif the Lands and Tenements lie freſh for 
viecs where two years together, that he can have no Diſtreſi for thoſe two years, then he may 
they are not have a Ceſſatit, and recover the Land it ſelf. And in ſome caſes the Lord may have 
— an AQion of Debt; and for this ſee Debt. | 
6 But for accidental Services, as Harriot, Wardſhip, and the like, the remedy wy 
Seiſure. See Gard, chan. And for Harriot - Cuſtom, the property of the G 
being in the Lord p y by the death of his Tenant, he may ſeiſe it wher&-ever he 
© | findit: And if it be detained . ot eloined and cotweyed away, be may have an Aion 
againſt him that doth it; (a) or he may diſtrain for it at his choice, (as is held of late.) 
But if it be in a Copihold or Cuſtomary Manor, we do not think it ſafe. to diſttain, 
unleſs the Lords have been uſed to reſtrain. And for Harriot - ſervice, if it he certain. 
C5.) the beſt Beaſt,or any googs in certain, ( it is held that the Lord may ſeiſe and 
rake it alſa: Bur if it be incertain, he cannot ſeiſe it, but muſt diſtrein for it; and ſo 
be may alſo do for Harriot · ſervice certain, if he will, for in this caſe he hath election 
which todo. (4) So ruled hy Juſt. Fones at Sarum-Aſſiaes, g Cær. (b): M: 39- 
| 40 Eliz.B.R. Goldib. 191: l. 128. See for all this, 21 H. 7, 13. 8 H. . 10. Bro. 
Diftr. 43. Kew. 184. D. & $6. 76. Phmsd, Co. of Gepibold 5111 
Sef. 8. For a Relief the Lord mgy diſtrain but carvor bring an Aion of Debt; bat his 
Hor Relief. Executors may bring an Aion of Debt,-and;cannor diltrain, Co, upon Lit. 83,84: 
For Aid. For Aid to wake the Lords eldeſt ſon Knight, or marry the Lords daughter, it is 
ſaid the Lord may diftrajo, of have a Writ to recover it, F,N;3-82: Coupon Lit 91. 
See eig . ſect. i. * 11 1 Fot 


+ 
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For Suit to the Lords Court, if it be denied, the Lord may compel him to it by For Suit. 

Diſtreſs, or a Writ called Seta ad Curiam. See F. N. B 158. 12 H.7.17. See Suit, 

chap. But for ſome kind of Rents the Lord may have a Writ of Debt; for which 

fee Debts in my Firſt Part of The Marrow of the Law. For other Rents, and for. 

C | Services, as Homage, Fealty, amending High-ways, Bridges, diſcharging 

offices to the Lord, and in other caſes the proper remedy is by Diſtreſs, See chap. 

40.3. | x 
/ 1 is a Writ that lieth where my very Tenant that holdeth of me by a Rent, ceſavit, what. 
is ; ie Rent is behind ewo years, and no ſufficient Diſtreſs is to be found upon the 
Land, then I may by this Writ recover the very Land it ſelf. But this Writ lieth for 

annual Services oply, and not for Homage, Fealty, or the like accidental Services; 

not will it lie for a Rent-ſeck. And the Heir cannot have this Writ for a Ceſler in 

the Anceſtors time, nor one Lord for a Ceſſer in another Lords time. And there. 
fore if the Tenant ceaſe one year in one Lords time, and after another year in the 
time of a r Lord to whom the Seigniory is granted by the firſt Lord; this is 
diſpuniſhable:,, And if in this caſe when the Action is brought, the Tenant will come 
into Court and pay the Arrearages, and give Bond with Sureties duly to pay the 
Rent afterwards, the Lord muſt accept it. Alſo it is ſaid, the Lord upon ſuch a Ceſſer 
may enter, or have a Writ of Eſcheat. See for theſe things, Glouc. ch. 4. Weſtm.2.21, Writ of E- 


—_—— 


Co.. 93. Kelm. 74. Plow.132. (v. upon Lit, 154. ſcheat, whar: 
-. There is a Writ called Ceſſavit de cantaria of no uſe at this day. weſtm.2 41. Ceſſavit de 
Seca ad Molendinam, is a Writ lying where one doth hold Land of me by the Cn you 


Service to grind at my Mill, and he doth not ſo, but grinds at another Mill; in this Jendiaum, what 
. aſeI may have remedy by this Writ, F. N. B. 122. 
Jecta ad Curiam, is a Writ that lieth againſt him that refuſeth to perform his Sechs ad curi. 
Suit either to the County or Court-Baron, F. N. B. 15 8. „ «what: 
Encroachment of Services is, where a Lord hath gotten more Rent or other Set- Ses. 9. 
vices of his Tenant then are due. And if the Lord diſtrain for this incroached Rent, *ncroachment, 
the Tenant may be relieved by the Writ called, Ne 5njaſt# vexes. Terms of the Law. — 

C5 8.64. 10.108. 9 33. Plem. 94. F. N. B. 10. 11. — 
A Meſne is he that is Lord of a Manor, and thereby hath Tenants holding of him, Meſne, What. 
and yet holdeth himſelf of a ſuperior Lord. And a Meſnalty ſignifieth —_— but Meſralty, whats 
the Right of the Meſae. — 

Forejudger is a Judgment given in a Writ of Meſne brought by a Tenant againſt Forejudger of a 
the Mi ſne Lord, which ſhould and ought to acquit the Tenant of Services demand- Meſne, What. 
ed by the Lord above of whom the Tenement is helden, and the Meſne will not aj 
peat z then Judgment is given, that the Meſne Lord ſhall loſe his Seigniory, and : 
Tenant ſhall ever after hold of the Lord Paramount by ſuch Services as the Meſ; 
held before, and ſhall he diſcharged of the Services he yielded to the Meſne. The 
word Forejudger is alſo uſed for the putting of an Attorney out of the Roll, and for- 
bidding him to practiſe, F.N.B.135. Co.11.17,18. | | 

The Writ of Meſne, is a Writ given to the Tenant that is diſtrained for the Ser- Writ of Meſne 
yices which the Meſne _ to do to the Lord Paramount, F.N.B.135. This is alſo t Medio Ac- 
call Medio Acquietando. * quietendo, what. 
ital is, where the Tenant holdeth of the Meſne certain Lands, and the Meſne 4c; 
boldsb over of the Lord above; in this caſe the Meſne mult — the Tenant pay- RY 
ing his own Services due to him, of all other Services due to the Lord; Co. upon 
100, 

Owelty of Services, is where the Tenant holdeth of the Meſne by the ſame Services ly of Ser- 

re Notes — _ of — Lord 1 Co. upon Lit. 100, .. vices, Whats 
Manor by ſome is defined to be a thing compounded of divers parts, as of a f 
Houle; Land arable, Meadow, Paſture, Woods, Rents, an n — 

d the like. It is called alſo à Seigniory or Lordſhip; and he that hath it, the 
Seignior or Lord. And of a Manor there are two principal parts; the Demeſne, and Seignior. 
the Services: By Demeſne is ſometimes underftood all the parts of the Manor which Pemeſne,whar, 
ue not in the hands of the Freeholders, whether they are in the hands of Leſſees for 
life, years, or at will, | 
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Manſfon· houſe, 


Services, hat. 


Cburt- Baron. 


Freeholder Jo 


How Manors 


Sy 


Manor cant: cominne without 4 


which ib fot the furtendting and 


4 ih * * 
man 5 


Bar moft properly and uſually by Demeſts is underffood the Lords chef Manor. 
place, wi he and his Hers hr = rarmace of mind 5 cinef Manor 


| | kept in cheir own hands 
and occupied; with all tte Houſes, Lands, Meadowy ard Puſtures thereunto Lg 
ing, which were never in Leaſe; and this place or houſe was antiently called 

Lords Matifion-houſe. And by Services are to be underſtood the Rents and Duties 
that Tenants are to pay and do to the Lord of the Manor for the Tenements they 
hold of him: And theſe are either certain, as Rents and the like; or caſual, a6 Piu. 


are, 

Some fay # Manor is, whiete Lands dre holden by divers of one man by certgin 
Set vites. Some define it to be, Lands in the hands of a Lord, of whom many Tenents 
two & the leaſt, do hold to do ſuit of Court there: And they hold, ther the Land 
configered apart from the Set vice, is termed Demeſns. And others define 4 Manor 
to be 4 or Govertimhetit which a man hath over ſuch a6 hold Land within his 
Fee ; and they ſeem to intend rather the Court. Buron which is incident to every 

fanor, at +> ſtand and fall with it. And for the 1 and continuance of this 
Court, chere muſt Be two Freeholders at the leaſt left which do hold" of the Manor: 
And chietefore it is held, that if all the Frechoſds but one do eſt bent, or be bonghi in 
by the Lord; the Manor, and ery ne the Court-Baron is diſſolved: For 8 
ourx- Baron, which cannot comigue without 

Freeholders to be Judges of the Court. Vet here we do diftinguiſh, and we muſt 
know, that in all Manors where there are Freehoiders and Coptholders ( as there 
ate in may Manors ) thett ate two Courts; the one called the Court. Baron or 
Court of Fteefiolders, wherein they are Judges, and this is to try Actions between 
party and party; and the other for Coptholders, caifed the Copiholders Court; 

ng of Eſtates, and making of Admi 
and the 10 and in this Court the Eord or his rd is the Judg. And one of 


may ſüpfiſt withoat the other : As if the Lord fen all his © opiſiolds in Fee to one 
1 this cafe the Purcha ſor may keep the Coprholders Court, and do all that 
d6th befong thereants ; und the SeHer may keep the Freeholders Court, and do all 
that doth belong thereunto : And therefore the Manot may continue, where tither 
of theſe Courts do contirtte., Bro, Mauer 5, Suit 17. Co.4.26.6.64. 

A Lord, and a Lo. or Manor is either in groſs, when it is held of the perfori 
of another, as ſometimes it was of the King; or elſe it was becauſe of a Manet) whet 


it cas held of the King , ar of his Manor, or of tis Honor of Dale. Fincher ly 145. 
34 — Bro-chap.210. 
fr x ſup} 


| oled chat Manors at the firſt did begin thus. The King at firft granted s 
OT ground to a certain great man, a Baron, or the like, for bim and 
fig Heirs t 8 and to exerciſe ſome Juriſdiction within it, paying ſuch Nen 
and doing fuch ſervices for the fatne as the King thought good: And then this grtat 
min, by exa _ ih imitation of the Kings policie, parcelled out a great yo 
this Land to others, ſome to one, and ſome to another, and reſerved ſuch like ſervi 
for wir atd peace from his Tetants, is he was bound to do to the King, As for 
Etamipfe, the King granted two thouſand Acres of land together to one great mir 
to hold of his perſon, to do ſuch ſervice to him in the time of War or Peace, i to 

gen Hörſe or Arhthidinitivn, or to go with him in the War, or to be his Carver, 
or the like. This teat min then doth grant a thouſand Acres of the uttermoſt parts 
of this kund, one to hold by one ſervice, and ſome to another by another 
ſeryice ; and ſome ſervice was for the time of War, and ſome for the time of Prate; 
fotit to go with the Lord, ſome to provide horſe, ſome ro pay money, and fome 
to plow and dtefs bis lid, ſome to repair his houſe, ſome to be his Butler, 
ſome to be His Baff, or to be his Steward, and the like; and a tboufand Acres 
of this lad he Rept to himſelf, which the Lord did uſe to manure by his Tenants 
| zen, ſuch is they had then: And then did the Lord appoint at bis Courts 
t, which wert fer up with the Manor, how his Tenants ſhould hold their 
an Fucty therevf in the Rolls of the Cvutt; much of which was fi 
ver, and therefore thoſe Terants were called Tenants at will; 
ſuch were thoſe who are now Copiholders, who hold to this day at the will * 
ro, 
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Lord; ing ta the Cuſtom of the Manor» And as the Lords Courts, did the 
Lord. uſe to e his Tevants before his Kewarg.at a time appointed; ard chere 
7 Wal d Duties, Rente, R l Wa 25 bert 3 
it Breſentment, of all ſuch Dutics, Rente, Rell ardſhips, Forfeitures, at 
— happen to-bim ; and them the Bailiff. did uſe by Seiſure, by Dit, 
and tho like, to do execution amongſt the, Tenants, and help the Lord 

m0 bis dura. And«in.cheſe, Courts they had power alſo, the Tenants to ſue one an- 
other unden Forty ſhillings, and the Frecholdets were (as they flill are) the Judges 
inchis-Coum; called the Court · Baron. or Freeboldexs Court. But the Copiholders 
of theſe Manots have —.— for their Perſons, and Aſſurance for their 

Eſhaces hy the Cuſtom of the place j they are not nom under the bondage they for- 
merly were. (See in my Book of Coptholds.) 

Boe at this. day no Subject can make ſuch a Manor: For-ſince the Statute of Quia 
Bmptores terarum, it is held that no man can well create a Tenure ; and therefore 
cis held the King himſelf cannot create a, Manor at this day: For a Manor was 
made by continuance of time, when.there was A Meſſuage, and the Inhabitants of it 
lave time out of mind occupied Land, Meadow and Paſture as belonging to it, and 
have had ſuch Rents and Services belonging to it; and have been uſed to preſent to 
the Ads ſon, and the like. And therefore if a man ſhall now give Land to divers 
mem in Tail by the Service of Suit-Court, aſheit this Service may be well raiſcd, yet 
is not this a Manor. Nor can a Lord purchaſe other Land and lay go his Manor, 
the Tenant be never ſo willing to it. 

But the cbangeableneſs of mans eftate, and mutability of time hath brought it ſo 
zo paſs, that theſe great men os their poſtesity have alienated theſe Lands and Man- 
ns, and others that had none, have by thgirweakh purchaſed many of them; and 


Ses. 11. 


Officer, chap. felt. Ce.1.61. of fopibeld 123. Cv. 4. 30, 9. 48. And a Bailiff, Bailiff of a 
why mayalſo he made and diſcharged by word without writing; and being made, he Manor. 

is to diſpoſe the affairs of the Lord, to pay and receive his Rents, and give him ag Hit Power. 
account for them, order the Husbandry, diſtrain Beaſts damage-fefant, repair the 

Lords hopes, pales or hays,and for this purpoſe he may cut down timber: He ig alſo 

(if need be) ro tack in Cattel, fell and ſell ſaleable Ugderwoods, and do other 5 

for the betteting and improvement of the Manor: But be may not ſer up aoy ge 

houſe, nor old houſe fallen, nor make any additions or alterations, as tile a bu 5 
fore thatched, pale it where it was before hedged, or the like, without ſpecial com- 

mandment of his Maſter, but he will be a Treſpaſſor, Co. 4. 30. Dyer 148. 12 H. 7.23. 

8 EAA. 13. Bro.Bailiff, 31. 

If —— of a Manor be — by = aQ of the party ſevered from the Ser- — Lond 
vices or the Copiho m the Manor in —_ although it be = Manor 
but for an inſtant, and that there be no Tranſmutation of poſſeſſion, by this means ſird. — — 
the Manor is diſmembred, and is but a maimed Manor. So that if one of the Courts — „ and 
continue, it is a Manor (as we have ſhewed before) but an imperfect Manor. As if afterward a- 
one be ſeiſed of a Manor for life, the Remainder to B. and his heirs, and B. levy a 83 revived. 
Fine to D. of the Demeſns, and he doth render it back to 7. S. for forty years, and 
ade te 8; and his heirs for ever; by this the Manor is deſtroyed. So if the Lord of 
the Manor fell away the Inheritance of all the Copiholds to' ſeveral perſons, hereby 
the Manor and Court of Copiholders is deſtroyed : And ſo it is if he ſell away all 
the Freeholds, or all but one, hereby the Manor and Court of Freeholders is gone: 


And ſo it is, if they do all eſcheat into the Lords hands: And fo it is if the Lord do 
purcha ſe 
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Where Land 
that is part of 
a Manor, ſhall 
be ſaid to be 
divided from 
the Manor, 

and where it 
ſhall be uniced 


agaio, or not. 


Perquiſites, 
what. 


purchaſe into bis own hands all the Freeholds, or all but one; hereby the Manor 
Court of Freeholders is diſſolved, But whenthe' Alteration is by act of Lay 2d 
otherwiſe : And therefore if a Manor be divided between Parceners, and one of — 
hath one part of the Demeſas and Services, and another another part of the De 
meſas and Services; in this cafe each of chem fhall have a Manor and a — 
And if upon the Diviſion of the Manor between them, one of the Parceners ha 
all the Demeſns allotced to him, and the other all che Services allotted ro him, un 
after one of them die without iſſue; ſo that his part come to his companion: in chi 
caſe it ſhall be ſaid that the Manor and Courts were only ſaſpended while they were 
divided; and when they come again together, the Manor is revived again. 

If one that hath a Manor grant away tlie Moyetie of it, hereby the Manor is ds. 
ſtroyed. By 7uft. Zones. * | N 

If one Manor that is held of another eſcheat, ſo that they come into one band: 
in this caſe both of them are united and do continue, and are neither of them de. 
ſtroyed. But if once a Manor be deſtroyed by the act of the party, he cin dever 
after be revived. Fortior eſt difþoſitio legis quam hominis. | 


For anſwer to this, take theſe things. irs 

1. If the Lord make a Feoffment of a Copihold by Deed, or without Deed; 
this the Copihold land is abſolutely ſevered from the Manor, and ſhall never be te- 
united again, Co, 11.47. Dyer 281. g 

2, It one convey a Manor, excepting one Acre; by this, this one Acteis perpe. 
tually ſevered from the Manor, Cv. 11.47. | | 

3. If a man be ſeiſed of a Manor in right of bis wife, and he grant four Acres of 
it for life, and after the husband grant the Revetſion of them to J. S. in Fee, and 
after the husband and wife levy a Fine to 7. S. in Fee; by this the four Acres we 
united to the Manor, and are parcel thereof,”'P low: 104. 18 A. pl. 3. 

4- If the Lord ofa Manor make a Leaſe ſor years of part of his Manor by que. 
ticulars ; in this caſe during the Term this is no part of the Manor, neither will it 
paſs by the grant of the Manor : And albeit the Leſſee do leaſe it back again to the 
wife of the Leſſor, yet during this time iris not reunited. And yet the Reverfion of 
theſe Lands in theſe caſes is ftill parcel of the Manor, Plow.43 1. Co. on Lit. 3203267 

Perquiſites are advantages and profits that come to.a Manor by Caſualty, and not 
yearly ; as Eſcheats, Hariots, Reliefs, Waifs, Eſtrays; Forfeitures, Amerciaments in 
Courts, Wards, Marriages, Goods and Lands forfeit, or purchaſed by Villains, Fines 
by Copiholders, and the like. Co, upon Lit. 119. Perk, ſect. ga. Gromp. fer. 


log. OY ; 
For the old Statutes concerning Tenures and Services, fee Mag. char. 10.31, 31. 

Qi Emptores, Cc. Stat. 1 Ed. 3. 2. 1283. 34 Ed.3.15.”7 Ed. 35 H.8.14 

37 H.8:20. 1 Ed. 6.4. Marib . 1 
Lords and Tenants, ſee Marib. cap 11. 15 R. 12. 16 K. 2. 2. 
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Of Maintenance. 


D T is a taking in hand, bearing up or —— of Quarrels and 1. — 
225 ſides, to the diſturbance or hinderance of Common right, Co. What- 
of ſuper Lit. 368. 
PY It is where a man doth give to another that is Plaintiff or 
i) Defendant in any Suit, or to any other in his behalf or to his uſe, 
any ſum of money or other reward for to maintain his Plea or 
Suit, or otherwiſe uſeth perſwaſion or maketh labour for him, or 
5 means tb countenance, aid or aſſiſt him, when he himſelf that ſo doth hath 
nothing there with to do. And this may be either by Champerty, Conſpiracy, Em- Conſpiraters, 
bracery, Jurors in giving their Verdict, Buying of Titles, or the like: And be that Memramers: 
ſo dothis a Maintainer, called alſo a Bearer, 26 E. 3. 5. Of all which fee beneath — 
the particulars. 
And this if a man do, the party that is grieved hereby may have a Writ called Writ of Main- 
{Writ of Maintenance, which is given againſt the Maintainer in this caſe; or be 
wy follow him upon the Statutes that are made againſt this offence: Which ſee 
iter. See for this, Cromp. uri ſd. f.38. ab. 39. 4. $0, 31. 77,78. . 1. 28.3 2. 
13 Ed. 1. chap. of Conſpirators and of Champertors, 03. c. 4 7 K. 2. c. 15. 
Terms ley, 1 EA 1. 14. a 
If any the Kings Counſellors or Officers, or other great men, ſhall by ſending 
ef Letters, Meſſengers, giving of Liveries, or the like. nears, follicite matters, 
maintain or meddle wih quarrels or queſtions chat conoern not them, or take parts v8 2 
to the hinderance and let of the Common Law and Juſtice, ( whether it be in the 
Country or elſwhere: ) If he be a Privy-Connſellor or other great perſon, he- ſhall 
be puniſhed by advice of the King and his Council: If he be an Oſſicer or Servant ol 
the King in the Exchequer or other Wee r any Menial Servant of his, he ſhalt: 
loſe dis Office and be impriſoned during the Kings pleaſure, Se 1243. r _ Jo 3. 
1 K. 2.4. 19. 10 Ed. 3. 4. 
+. If aty bind themſelves by Oath, Covenant, or other ie That — one 
ſhall belp and ſaftain the other falſly and maliciouſly to indict, vdr falfly to move of 
maintain Pleas: And alſo ſuch as ul Children within age to appeal men of Felon 
whereby they are impriſoned-and ſore grieved: And fuch-as — 
Country with Livery or Fees to maintain their malitious e ſes, (and this doit 
extend as-well to the giver as the taker ;) and Steward and Bailiffs of great Lords, 
which by their ſeigniory, office or power undertake ro:uptiold or maintain! quar- 
7 , pleas or debates that concern not them, nor their NN 31 n 
1K. 2.7. 0. 
Ciangof Liveries, Badges, Signs and Tokens, ardlretalni unnecef anche 
by. Great men, to maintain quarrels and ſuits, forbidden by divers Seacures, as 
T9 7H 4.14. 8 H. 8. 4. 1 Haq 7. 9 Edeꝗ. eee, of: of. 
LE43.14 ©: PRO; 
1 Feoflment made for Maigtenance ſhall be 2 l. *R- 2: aer 3H 6. 
> (i eee 
Maintenance. is twofold: i in Court, called exvialin When: one is to have part of 
the thing, called Champetty. - 2. Without ha mving any iſe ani his general, or S 
heck 3. When one laboareth a Juror. All this is pordare lin in che Courcs of 
. or iti rural in che: Country, by taking ori-keeping poſſeſſions. Vide 
2 This bf kind is nme at the kw: of the King "Cv. e, 369. 


; U M --v bg 


if 


7” Maintenance. Char. 107. 
2. Whatſhall If any man of great authority in the County, will in the preſence of a * 
be ſaid to be ſtanders by at the Trial of an Iſſue, ſay openly, That he will ſpend — 
and pont. Cauſe in queſtion in the behalf of the Pleinuff or Defendant, or that he will give 
ablc. money to labour the Jury, or will ſpeak other great and high words in favor of One 
By a great of the parties; this is an unlawful maintenance, though he do ſpend no money, ot 
man. do not labour the Jury, 22 H. 6. J. 13 H. 4. 19 c ; 

So if any ſuch great perſon, when any Iſſue is to be tryed, having nothing to do 
in the cauſe, ſhall come to the Bar with the Plaintiff or Defendant, and ſtandeth 
only; this is an unlawful Maintenance; though the Jury reſpect him not, but give 
their Verdict the right way, 22 H. 6. ; — 

If A. do owe to I. Twenty pounds, and B. promiſe to C. part of u Debe to 
proſecute and maintain the Suit ; this is unlawful Maintenance; but this is more 
properly to be called and accounted Champerty, 15 H.. 2. — | 

By a Juror, If one of the Jurors in an will gi ve or promiſe money to another of bis 
Fellows, to give or fay bis Verdict for Plaintiff or Defendant ; this it Maigtenarce 
though it be according to the truth of the cauſe : But if one of them do perfivade his 

zen to paſs for one ſide ot other, as he conceiveth the truth of the cauſe to be 
- and as the Evidence doth induce; this is no Maintenance, 17 Ed.4.5. 18 B44. 4. 

nn his Verdict for the one ſide, See for this 34438. 
38 EA. 12. | 

If two be in ſuit and do join iſſue, and the Maſter of one of the parties to the fur, 
res pr oven head to a firanger to labour the Jury to try 
the iſſue to give Verdi for his ſervant or friend; this is Maintenance in the Matter 
or friend, though do never do or ſay any thing to the Jury; or though he do, 250 

the Jary paſFagaink him, Dye 95. 28 HC. 7. 21 W6ry 

I one give a Juror money to appear and ſay bis V of one fide, this is Maig- 
tenance, though he do never appear, or do appear and not ſerve, 22 H. 6.6. 

95. ij : Y | 
yy AS I a Juror, if he do not give his Verdi on the one 

By a Witneſs. Ge, Gels Maintenance, though he give his Verdict on the other ſide, J. 

22 6. 6. 7) F $71 79 203 K 

Kone come to a Juror of his own head, and offer to inſtruct him of the matter in 

queſtion, this is Maintenance : Bur if the Juror come to the party and defire him to 
infirat bim. corre. 2216.6, | | 

By another If one will come when a Cauſe is in hearing, and offer himſelf of his own heed 

perſon. to give Evidence for the oye part or the other; this is Maintenance. But if be be 
ſent for 8nd required by the Court, contra Qxere of this : For I have heard Chief 
ice Bridgman of Hgrcher fay, It was no faul to offer ones Evidence, Sto. 


Juſtice-B 
py et I begun, ſhall ither of the parties, ot yield 
| per er a Suit is encourage eit the parties, ot 
either of them aid ot help, as give them 22 retain Councel, or the like, unleb 
it be ii the cafes hereafter following : All theſe, and ſuch like Acts as theſe, are um 
lamful Maintenance ahd puniſhable. Vide pize infa. 20 H. 6.6, 
It may be Mainmnance in a man to take parties, though he be to have no pert of 

the thing in queſtion, Co. ſup. Lit. 365. % 2 

If any man that in not a , and bave no intereſt in the cauſe in queſtion, will 
— — Ca a Counſellor, as to the Cauſe, or inftru& the 
Jary, ar the like; this is Maintenance So if a man have Land in queſtion, and be 
will ſhew his Writing to a Nobleman or other that is no Lawyer, and he tell him bs 
cauſe unt i title to the Land is good; this is Maintenance, . 21 H.6.6. Pr. Main. al. 

If a Sollicitor retain an Attorney for his Maſter, and promiſe him paiment of ts 
me on en gang 
3: V not, in 45 remp Furqu. 97.4. | ; 
bur is a Main: If any Sergeaat or other Counſellor being retamed fur his Fer, do give his Chent 
—— the beſt Counſel he can for defence or recovery of bis right „ : courſe 
By a Lawyer Of Law, or doth the Evidence of his Chent a this is nd Maintenanch, 
of Attorney. but that which is lawful. But if he ſhall pay or promiſe money or reward to upd 


— fc i D-_A XA. 
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Cee. Latente. 


the Jury to give bis Verdict for his Client, or threaten any of them to be killed, beat- 
en, or otherwiſe evil intreated if they do give their. Verdict againf his Client, or if he 
do ſpend or offer to ſpend his own money in his Clients cauſe, this is unlawful Main- 
tenance, 6 Ed 4.5. 22 H. 6.6. 11 H. 6. 13. N Aeg. 

If one that is retained an Attorney in any Cauſe, do any lawful AR touching the 
Gait for the benefit of his Client, as retain Counſel, bring forth Proceſs of Capias, 
of Execution, or Swperſedeas, or the like, procure a Jury to be impanelled and re- 
turned by the Sheriff, give in Evidence to à Jury, or requeſt any of the Jurors to 
appear ; this is a maintenance lawful. But if an Attorney ſhall give or promiſe money 
orreward of bis own or of his Clients, to give his Verdict for his Client, or threaten 
him if be do otherwiſe, or defend or offer to defend his Clients canſe at his own 
charge, or procure the Sheriff to return a Jury of his naming ; every of theſe acts is 
an unlawful maintenance, Kelw. f. 15. 13 H. 19. 36 H.6. 37. 11 H.6.10. 

If a Sheriff or Bailiff ſhall impanel and ſummon a Jury, this is no maintenance in 
him, but that which is juſtifiable: But if he ſhall give money or reward, to a Jury, 
or do any ſuch unlawful act as before, this is maintenance in him, 22 H. 6. 24. 
13 H. 4 19. % 1 1 2 

en be like to be arreſted upon a Writ, come to his Neighbour and pray him 
to adviſe bim what to do, and be adviſe him to yield his body to the Juſtices, and to 
have 2 Ja perſedea; this is a lawful maintenance, St. 22 H. 6. 35. 12 Ed; 4 14. 
1944 4.3. Re n * 
o if one tell his Neighbour, another doth owe him money, and ask him what he 
ſhall do, and he adviſe him to ſue him. So if one tell his Neigbhbour, he muſt have 
a Suit in ſuch a matter, and ask him what Counſellor or, Attorney he were beſt to 
have, and he tell him, or go with him, or ſpeak for him to his Counſellor ot At- 
weney, or ſtand by at the bearing of his Cauſe, if he he not a great man; all theſe 


By 4 Sheriff. 


By a Neighbor, 


tings one Neighbour may do for another: But if he give. money or other reward 


wthe Counſellor or Attorney, or to the Sheriff or Bailiff, to arreſt a mam, this is 
naintenance, 19 Ed 4.37» » *: #1192 20 f 272 2.04 
It is no maintenance for Jurors that are compelled to come, to give a Verdict for 
one fide or the other: But if ſuch a Juror ſhall labour the Judg after Verdict to give 
Judgment, this is maintenance, 18 Ed. 4. 2. 28 H 6.6. 130 

Every one that bath Intereft into any ching whereof, of concerning which any 
Suit is, may take part or maintain in the ſame Suit: As if 4 Tenant for life, years, 
or Entail of Land be impleaded for the ſame, he in Revert ſion or Remainder may 
maintain the Sujt at bis own charge : But if one that is Grantee of a Reverſion or 
Remainder will maintain before he hath Atrarnment-of the Tenant, this may be 


maintenance,” Br.maine. 358. 6 H.5.4, 2 Pow. 5 2. 9 H,6-64: 39 H.6316-! 


By 4 Furor. 


By one that 
harh intereſt. 


. If a man have one only Daughter, and he is ſeiſed of Land, and is iropleaded for 


it ſhe, or her husband (if ſhe be married) way maintain the ſuit, and juſtiſie it: But 
if ſhe be dead without iſſue begotten by het husband before the Suit begun, or the 
Action brought for ſome other thing, as upon a Covenant, Account, or the like, and 
they maintain, this is unlawful, 14 H. 9-2. 6 Cd. A. 4. 19 KJ 
If. one ſeiſed of Land in Fee, make a Leaſe thereof to another ſot life, and aftet 
jay to a ſtranger, I hat if the ſajd Leſſee for life do die during the Leſſots liſe, chat 
| rage Gol enjoy the Land for twenty years ;-if-the Leſſee ſot life be ime 
pleaded, the. ce may maintain him. 9 H. 6.· 6. nA 
If one that hath che Fee · ſimple of Rents grant it with Warranty, and aſter the 
Grantee be impleaded for it, the Gramtor in this caſe may maiptain it, Lt H. 6: 49. 
If a man hath a Rent-charge in Fee out of Lands, and another man hath in cuſtody 


a Box of Writings concerning the ſame Ren:s, and after he that hath the Rent doth 


= it to a ſtranger and his heirs, and doch grant alſo, that if he can-recoverthe 
wntings, the other ſhall have them; an Attornment is made to this Grant, end the 
Grantor:doth. bring a Detinge for the Box: the Grangeg in this caſe may lawfully 


maintain, 9 H.6.64. 


- Ifthe Tengne be impleaded, the Lord may:maintain ins ſpe of i Services, = 


Yyyy gation, 


: If 4. owe to B. Twenty pounds, and C. owe to A, Twenty pounds by Obli- FR 


"I eee | ä 


„ and A. deliver to J. from C. 2 — 
F foe ©: iythe kate of . on this Obligation 


Arcorres end Coonel, 


fo 
in, 39 . 0 


of» Pariſh 8 tot Bagel in the Cbarch-yurd, the reft of the 
N e Salt, 18 Bd. 4. 2. 
r 8 &, de may $0 into the Court and ſee if the 
——_—_— Bee f he do more, as retain Coudctl or the 
— . — 18 EUA: See more, 24 H 6.25. 14 M6. 6. 

See more, Bro. Choſe Faul. 1 3. Fire Maint 14. Bro. Maint.in toto. 
Bya Mefer. Tf u mans ſervant be ſued, and his theſter requeſt a Lawyer to be of Couscel with 
his ſervant in the ſuit, ot go with his fervant co Councel, or pay the Cowncellors 
For with bert of che eh bf bis Erde. or go with his ſervant to the Bar when 
. or if the ſervant be arreſted in a priviledged plate, and be 
at his own him, this is a Tawful maintenance in reſpect of his ſervice, 
But if oe frm er eee ay ra Actin or otherwiſe where he may ap- 


peur by Attorney, and his preſence is not requiſire ; there if the maſſer do any ſuch 
act, it ond ge So if the mafter give him money to Po to Law 
out of bis on purſe, v Juſt. Hasglron, Hil. 16 Pac. B. R. Or lay out any money 


for de eng K be eech wages due to him. And this was the opinion ef Jeftice 
Brigo nl of che , $Cae.Trin. in the Merches of Vale 22 H. 3. 
He. 248.12. 79 843. 1 0.40. 
By a Cru . — —— Stit eormenced by or againſt his Maſter, may at therom- 
mondmem of teavel in the thereof, retain Conneel with ba 
eee, Cotmeel or the Jury when the cruſe is tryed, or the kke. 
But this muſt be ſuch a Servant as is hired roger or ai COLOR 
his Maſters fervices ; and nor dne that is hired for a day or two, or tired te 
vr do ſome ſpecial ſervice : For if ſuch « Serene thal fo maintz#h ha 
ſter, or his Maſter him, this wilt be an-unlawfal maintenance 
50 ff eicher of them ſhell give or money or other reward to any of the 
Jurors to give his Verdict, ive do chreaten any of them to be killed, maimed, beaten, 
of their Farm ot Goods, or' give his own money to the Sheriff w ger 
the party arreſted, 'this is an unlawful maintenance, 19 H. 6. 31. 19 fl 4. 30. 
35 1. 244,4. 19 Ed.. 31. 
By a Kinſma: The Father may mahtain bis Son and Heir; the Son, the Father or Morher ; one 
Berber, or one Ally er ner Kinſman another, by going to the Bar wich them and 
to cotiſort them, or go with them to Councel, or ſpeak to one to be 
——— — 7 . 
ori give him own, or give or money or 
I Exon 
any Wen 4 | 
et be r choc 
maintenance of ſuch a perfon is unlawful : But it 
may not aid another in any-caſe but in a real Action, 2 hr 
ner nh rf poflibility to have the Land i ſelf, Stur. Ed 4.33 
r 20 H. G. l. 34 H. 6. 26. 6 Ed. 4. 5. 49 Ea. 4. 23 Sr. 6 EL 3: 


ci. 3 
By a Goſſip: if then is « Goflip toanother do mainrain him, chis is lawfal ; for this makers 


OOO — 2 
with an omkundiſh man that cormor ſpeak Engliſh, to helpt 
rs — Ads and 00 1nftruct his Councel, this is a maintenance juſtifiable, 


gn ne —— 26. 
Ay one —— money of che 
pity 20 help tm ; uni this is juftifiable, 9H 6.4. i 


By any viher. 
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Car. 10%. Maintenance, 


— 


1 ember woney to begin and, proſecute a. Suit, this is not main- 
—— . ot till the Suit begun, uoleſs.ir be in the 


"caſes following of Champerty. Bur if I give any man money to follow a Suit, and 


promiſe ham uhat. he layeth ont mone I will pay him; unleſs this be an Attorny, 
ende bie. 3 1.8.30 5H 5 F. 10 £4119. 
No maintenance in any Spiritual Courtis ſuch. for which he party gtie ved may 
have. the Writ of Aaintgnance j but. it muſt be in the Commom Law Courts. 
Teſdele againft Rerurgtan, Mich. 30 . 40 Flix. Co. B. & F. 27 Elixz, (onftaniy 


& Barns Caſe, 


th, and Champertors be they chat,move Pleas and Syics, or cauſe to 4. Chanpery, 
be moved either, by their own. procurement, ar hy others, and ſue them at their pro- whar. 
colts, ſor co haye part of, the Land, or, patt of thing ig queſtion and variance. Champentors. 


nh of Maintenance, fon every Champextꝶj is Maintenance, (v. ſup; 
II. F. 368. Weſtm I. ch. 25. Weſtm-2.4% 28 Ed. 1. 71. 33 Ed. 1. 3 Ed. 1. 25. 
13 Cd. 48. | ' 

Aud in this caſe, and for this, offence, the party grieved may bave. either a Writ 
called a Writ.of Champarty, or the, Writ, of Adaintenence to relieve himſelf, or he 
may proſecute the offence upon the Statute mentioned infa. And this Writ may 
brought againſt the Buyer alone, or againſt the Seller alone; and the party griey 
may dave this Action againſt the Champertors, though he do recover, and ſo loſe 
nothing by the Champerty, 30 4. J. 9 H,6,64. 7 Rd is. 
bo Denon Brink, Tranny ir op 
oaceers ing in , - or or to 
have part — de thereof by — — and he that doth 
hall be puniſhed at the Ki lure, 3 Ed. i. 25. 


No perſon whatſoever receive any Lands on Tenements, or any thing by 
Parchaſe, or otherwiſe in Fee, or to Farm, folong #8 the fora Aa 
tor 7 part of the thing in Plen ) on for other e 
nutter that is ĩn ſuit, not any ſuch coveng e ö ve up his 
t9.agather : And he chat doth fo, — lol 6 much ie nod of 
his, as doth amount to the value of the part that he hath pure for ſuch maine 
wunce; and he ſhall be ove your impriſoned, and further puniſhed at the Kings 
pike See the Bypeicing, this infra. Heſtm.2: ch.48. Stat, 21 Ed. 1. ch. 11. 

Ed. i. 28. 

Ber this Searvre, 8s well be thar ſellerh on demſeth his Land kor life ar years, or 
um datt thereof during the time it is in ſuir, ſhall be puniſhed, as he that purchaſerh 
22 Fita. Champert. 5. 

If any perſon ſhall unlawfully maintain or procure any unlawful maintenance in 
any Acdion in any of the Kings Courts where Title of Land may be tryed, or ſhall 
unlawfully retain, for maintenance of any Suit or Plea, any perſons to embrace any 
Jarors or Freebolders, to ſaborn any Witneſſes by letters, rewards, promiſes, or by 

other figiſter labour or means, to the end to maintain any matter or cauſe, or to 
dud or let Jaftice, or to procure or occaſion any manner of perjury by falſe Ver- 
lict or — in any ſuch Court, ſhall forfeit Ten pounds, Stat. 32 fl. 8. 9. 
2 
Nel 
tanance, Conſpiracie, ampertie ; 4 t which they cannot 
adjourn to the Court where they — 4 Ed3-11, 1 


If any one by Covenant ar Agreement, or Writing, doth bargain to have | 5. What ſhall 
ofthe Land, Debt, or other thing which is io Suit, if it be recovered, * be lad to be 
maintain the party to thar Suit; this is Champerty, and puniſhable by the Statute chene, or 

Noll and I agree with another that 


befors-mentioned. As if I bave title to land or 
i be will maintain me in the Suit far the recovery thereof, that then be ſhall have 3 
moyetie or a part thereof to himſelf. So if one owe me Twenty pounds, and I offer 
o 2 part af is to reco ver it for me, F. N. B. 371. 15 H. 2. 8 EA. 4. 13, 

It ſeems that the Aſſignment of Statutes ar Bonds far money, is Maintenance or 
Champerty: See (6.10, 102. in marg. | 
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Maintenance. Cuns. 100. 


6. Embracers, 
what. 


be ſaid to 
be an Em- 
bracer, and 
what Em- 
bracery, or 
not. 


8. The puniſhes 
ment of it. 


7. Who ſhall - 


ariſd.66.4;76, Fitæ. hamp. S. 30 A. 5. une nk l ee 0/4 
Alen bargiin for Helge Su ir, and after d Shit begun the 
party make a Conveyance df the Land according to the bargain, prindente lite, yer this 
is no Champerty, Fitz Champ. 15. Plow 465. POD” ow 
lf one make a Feoffment of Land to his own uſe,- during the time that a Suit is 
depending againſt him for this Land; this is no Champerty, 8 Ei. 19. | 

If one give Land to his Son in Frank-matriage, or for his life, during the time that 
a guit is depending r ſame Land; this ĩs no Champerty within the 
starute of 28 Edt. For next Friends may maintain one another by that Statute, 
6 Ed. 2.3 3. Plow. 305. Fita (hamp. 10. : | | 
I one make a Leaſe for life of Lands, and after the Tenant for life is impleaded, 
and hanging that Plea he doth ſurrender to him in Reverſion, this is no Champerty, 
Fitæ. Champ. ia. r wk bt j $612 "Fat = 

If a Judgment be had for Land, and aſter the Recovery, the party that hath re- 
covered ſell the Land; this is no Champerty. 490798 

So if one that hath 7 wir thim ( ounfel- in the caſe, do take part of the Land re- 
covered for his Fees;*Bur if there were {hy Contract ot Bargain made before the 

Recovery depending the Suit, then j mey de Champerty, Stat. 13 H. 4 ch. ig. 

Ed z. 3 * 

— dams are ſuch, as when a matter is in Trial between party and patty, come 
with the party to the Bar ( having received ſome reward ſo to do) and ſpeakiathe 
caſe, or privily labour the Juty, or ſfand-there to ſurvey and overlook them, 
thereby to put them in feat or dread of the matter, or the like. And if in this ciſe he 
take money, it ſeems a Deries tantum may be brought againſt him, St. 38 E 5. 11. 
Lee more, Cromp. Fur. f. 32. 38. 6. 39. 28 Ed. 1. 1 1. 10. 19 H. 7. 13. Tem iq. 
Co. on Lit. 369. E : 

He is accounted an Ewbracer, who will threaten the Jury, or any of them, if they 
do not give their Verdict by his direQion :- Or if one will inſtru the Jury before- 
hand, Co. ſuper Lit. 369. X 

Alſo he that is Procurer of a Jury to appear, who is commonly called a Leader of 
Inqueſts. And whecher-the Jury paſs for him, or no, or give any Verdict, or n, it 
is not material, for he ſhall be puniſhed notwithſtanding, F. N. J. 171: Cu on 
Lit. 369: © — | | 

If one take money to embrace, and do not embrace , this is no Em- 
bracery. . | 
If the Counſellor for his Fee ſpeak to the Jury, and inform his Clients Evidence 
unto them fo much as he can openly upon the Trial of the Cauſe, this is no Em- 
bracery : | But if he otherwike labour to the Jury to give their Verdict, and reteive 
mohey to that end, this is Embracery, 41 EA ;. 6 Ed.4.5. 

The party that is attainted of this offence, ſhall pay ten times as much as be hath 
reecived ; as a Juror ſhall do that hath taken money to give his Verdict: which by 
a Decier tamum in this caſe, as well as in the former, may be recovered afaink the 
party. See Decies tant um, & Stat. 34 Ed.z.ch8. 38 Ed z. 13. 

If a Juror take money to give his Verdict on one ſide or the other, he is to be 
puniſhed as a Maintainer by a Decies tant um. 

So if à Juror will take money on both ſides, who is called an Ambedextr; 
ſoeh a one ſhall never be put in Juries or Inqueſts, but be ſent to Priſon, and putiſt» 
ed further at the Kings pleaſure; and he may be puniſhed by a Decies tamum, 
39 Ag. But if a Juror take money after Verdict given for the party, where 
there was no Covenant before, this is out of all the Statute, but he may be 
this, 5 £4.30. 44 Ed.z.39; Fitz. Decies tant. 12. 
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ſon:ſhall. baigain, buy or ſell. or by any means get any pretenſed Rights 

—— Promiſe, Grant; or Covenant to hase any Right or Title of any 

ſon or perſons in or to any Lands or Tenements, but where ſuch perſons which 
ſhall ſo bargain, &c. their Anceſtors, or they by whom he or they claim the ſame, 
have been in the poſſeſſion of the ſame, or of the Reverſion or Remainder thereof, 
or taken the Rents or profits thereof by the ſpace of a year before the ſame Bargain 
or Covenant, he ſhall loſe *J lug of the Land ſo held or covenanted for; and 
the Buyer knowing thereof, Hoſe as much alſo. See Cromp. 7ar.f.3%.a. Ca on 
Lit. f. 214.369. | | ; | 

— — that is in lawful poſſeGian may get any pret enſed tight or title, not- 
vichfanding this Statute, 32 H. 8. 9. | 

For which note: Title or Right is either — in pretence or ſuppoſition, and 
nothing in truth: Or when it is good Right and Title in truſh, and 
by the a& of the party and both theſe are within the Statumg 
naked without poſſeſſion, whentheabſolure Right cometh by R 
ful poſſeſſion, and no third perſon hath either 7s proprieratzs,/d 
When be hath a good Right, and a wrongful Poſſeſſion, vic 
Lit. 369. 52121 | 

If one make a Leaſe for years for a Term of years to anothes 
to this Statute ; this is as well within the Statute, as if he had mai A 
ſimple, Fee tail, or for Term of life: And for making ſuch a Leaſe of a 


*L 


pretended 
Title or Right, the Leſſor and Leſſee ſhall forfeit the value of the Inheritince of 
the Land. See a Caſe more in (Cv. ſuper Littleton, fol. 369, Dyer 374. 74. 
Plow. 87). | | 

So if one have a pretended Title or Right to Copihold-land, and fell it,. this is 


without the danger of this Statute. But if one make a for years to another only 
to try a Title, this ſhall not be within this Statute, Co. 4. 26. 4 275 

If A. be lawful owner of Land and in poſſeſſion, and B, that hath nô right 
thereunto, granteth to, or contracteth with another for the Lahd; though the 
Grant be void, yet the Grantor and Grantee be within the danger of the Tatute. 
if A. in this caſe be diſſeiſec, A. hath a good right: yet if A being out of poſſeſſion 

eth to or contracteth with another for the Land, they are both within the 
— of the Statute. A fortiori of a Right in Action, unleſs it be to a great man &c. 
Co. on Lit. 269. b 
He that hath a good Title at the time of his Bargain or Leaſe, is not within this 
Statute, though neither he nor bis Anceſtors have been in poſſeſſion thereof, &c: 
according to. the Statute, by the ſpace of a year before. And therefore if a man 
do enter into Lands that be holden of him for an Alienation in Mortmain, or if he 
recover Lands by a Real Action, he may ſell the ſame Land, or make a Leaſe of it 
within a year after the Entry or Recovery, without any danger of this Statute, 
Plw.47. Dyer 74. Cin on Lit. 369. PF, 

So if one mortgage his Land for a long time on Condition, and after he redeem 
tt, he may ſell it, though he he have not been in poſſeſſion a year. For by pretenſed 
Rights is not meant good and clear Rights. But where one man is in poſſeffion, 

another that is out of poſſeſſion doth claim them or ſue for them, doth bargain, 
ſell, or make any agreement to part from the Land, or to make any aſſurance there- 
of after he ſhall recover the ſame ; this is within the danger of the Statute, whether 
be bath a good Title, or not. As if a Diſſeiſor die ſeiſed, and the Diſſciſee enter 
and diſſeiſe his Heir; though he hath ao antient Right, yet becauſe he hath un- 
lawſul poſſeſſion, if he ſell or contract the Land before he hath been in poſſeſſion 
a year, he is. within the danger of the Statute. But if one be diſſeiſed, and the 
Diſleiſee releaſe to him; now he may ſell it preſently , and need not ſtay the 


Bur where he that hath a pretenſed Right, and none in truth, gets the poſſeſſion 
wrongfully, and then ſels; this is within the Statute, But if there be Tenant for 
2 Remainder in Fee by a good Title, he in Remainder may get the ptetenſed 
Right. 


See 
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Ticles. 


10. What ſhall 
be ſaid a buy- 
ing of a pre- 
tenſed Title, 


Or not. 
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| Merchant and Merchandiſes, 1 Caract: 


Trading and 
Traffique. 


Merchants and 
Merchandiſes, 


Policy of Aſ- 
ſurance, hat. 


* 


Charter- party, 
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See for theſe things, Statares of m1. 28. 1 Ed. 8. Pd 2.24, 20 M 3,4. 
1 R. 2.4.9. 7 R. 2. 15. 32 H. 8. 9. 1 Ed. 3. Parl. 2. 14. 4 3. u Cg . Infe. 
76 & 77. | A 
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CHAP. CVE 
Of Merchant and Merchandifes, Trading and Trafque. 


One that ſell ont of a Market. Town or Corporation in the 
Country, may ſell by Retail (bus in Gcoß) any Cloth, Haber. 
daſhers wares, Grocery wates, in any ſueh Corporation or 
Market-Town, or the Suburbs or Liberties but in an 
open Fair there, under pain to forfeit the Wares ſold or el. 
fered to be ſold, and Six ſhillings eight pence, Stat. 1. 2 ph, 
M. 2. 

There are many other Laws concerning Trading and 
| Traffique, to this effect. | = 

1. None may uſe Trades that they have not been trained up in. 

2. They in their Trades, eſpecially if they ſell any thing that is to be eaten ot 
drunk by men, muſt ſell true, not falſe and ſophiſticated Commodities, not we 


deceit. R . 

3+ They muſt ſell ( eſpecially Proviſion ) at reaſonable prices, and for modetare 

ain, 

: 4. Bakers, 'Brewers, and ſuch like Tradeſmen muſt keep the Aſſiſe. 

5. They muſt buy and fell by juſt Weights and Meaſures: 

6. Trading with ſome Countries is forbidden: See for theſe things my 
of —— Co, a pur. Inſt. cb. 30. Atts, Ang.. 1650, and 3 Offeb. 1650. ul 
6 Nevemb. 1650. 

There are four ſorts of Merchants, Merchant - Adventurers, Merchants- Dormants, 
Merchants-Travailing, and Merchants-Refidents, 

What Merchant-Sctrangers may ſell and buy in this Country, and how, atd what 
Cuſtom they ſhall pay, See Stat, 9 H. 3. 30. 9 Ed. 3.1 25 Ed.3. 2, 21 ut. 
1 K. 2. 77 WR-2-1, WH, 7.8. 5 Elie. 7. 1 Face 25. 4 H. 4.15, 17 Ed.41. 
3 H. 7.8. 1 Elix. u. Co. 2 per. Inſt. 58. 

What Merchandiſes may be brought into this Country, bought and ſold here, 
and how, Stat. 1 Elix. u. 5 Eliz,q, 17ac.v5. 4 H. 4.15: 17 Ed. 4. 1. 3 H. 3.8. 
4 ec. 9. 1 & 2 f. & A. 2. 3 Pac. 9. 12 Ed. 4 3. Att of Parliament, Ang 18. 
1648. 

What Merchandiſes may be tranſported, and how, Stur. 5 EIL. 22. 2 H 6. 6. 
* 7. And with whom we may trade, or not, Act of Puri. 3 Oftab. 1650. 
here and when they muſt be laden, Star. 1 Eliz.11, 4 H. 4.20, | 

Policie of Aſſurance, is a courſe taken by thoſe which do adventure Ware or 
Merchandiſe by Sea; whereby they being loth to hazard their whole Adventure, 
do give to ſome other a certain rate or proportion, as Ten in the Hundred, or fuch 
like, to ſecure the ſafe arrival of the Ship, and ſo much Wares at the place agreed 
upon. So that if the Ship and —— —— good to the 
Ventyrer ſo much as be iſech to ſecure, as Twenty, Forty, a Hundred, more 
or leſs, And if the Ship do ſafely arrive, he gaineth that clearly which the Venturer 
doth compound to pay him. And for the more even dealing between the Ventutet 
a wrang ve g of the rome, rarhey may ror er teapot 
in writing wm 0 | nat mereupon ater» 
wards; and this Writing is cal —— — "If nay difference be about it, 
the King hath been uſed to grant a Commiſſion to certain men to hear and end it. 


See 


bk 
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See Statutes, 43 Eliz.11,12. Co. J. 23. For Merchant- ſtrangers, and how they are /mploimene. 

to buy and ſell, and imploy the Wares und Money, See 14 R. 2.1, 2. 2 H. 4. 5. 

4 H. 4.15. 5 H. 4. 9. 6 H. 4. 4. 11 H. 4. 8. 9 H. 5. 9. 8 H. 6. 24. 27 H. o. 3. 

17 Ed 4.1. Co. 2 par. Inſt.7.4t. 

The Weigh of Cheeſe is thirty two Cloves, every Clove eight pound of Aver- what accouns 

—— ; ſome make ſeven to a Clore. The Weigh of Sffo/4-C heeſe ſhal be of mer 

nemo boadeed fifty fix pound of Averdepois weight ; and their Barre) of Butter — Soy 

of like weight wich the Foiſt. But the Weigh of Eſſer-Butter and Cheeſe is three for weight and 
| after the rare of an bundred and twelve pound to the Hundred, which meaſure, in 

three 


thirty fix pound of Averdepois weight. Dalton's Puſtice of Peace, a and 
oo dota Fleſh is ſixteen ounces of Averdepois, and eight of cheat pounds — ta 
make a Stone, Dalton. Fleſb. 
Herriags are ſold by the Barrel, Half. Barrel, end Firkin ; and theſe according to Hemm. 
the meaſure of Ale and Beer: The Firkin, eight gaens; the Kiderkin, fixteen 
gallons j and the Barrel, thirty two 12 Alfo Herrings are ſold by the Hundred, 
a hundred und twenty to the , ten hundred to the Thouſand, and ten thon- 
ſand to the Laſt, — — — RUSS 
| Hemp, twenty i tone, 2 H 8.12. Hemp. 
Of Sugar, Spices, and Wan, eight pound maketh the Stone, and thirteen Stone — Shiras, 
hundred and eight pound maketh the Hundred. Neſt ali Abriagmenr, | 


and half, ors 
, 
Ke is a hundred and twerty to the Hundred, 17 144. 17. | Tile. 
Of a hundred and twelve pound maketh the Hundred. Hops. 
For Salmon, Eeles, Lend, Leather, Iron, Glaſs, fee Refta/ of Waghrr: So for 


Coal, Talwood, Billet and F St, 7 Ed.6.7. 43 FH. 74. 


All ether Commodities of Tale or Number, are fold by the Hundred: whereof Cate. 
Cattel and Fiſh are ſold a hundred and twenty to the Hundred; and yet the hundred Fiſb. 
of Herd-fiſh aut be a hundred and fixty, Ref. 8. ROY 
All other braded things, as Nails, &e. are a hundred and twerty to the Fins, Mails, 
Hundred, And ali other things are but five-ſcore to the Handred. | 

Of Timber well hewn and fruaced, fifty foot maketh a Load; a Lath is in length 7imber and 
five (dot, in/breadrh two inches, and in chickneſs helf an inch. The Aſſiſe of Wood, . 
ſee 7 Ed6.7. : 

A Bale of Paper is ten Reams, a Ream twenty Quires, a Quire twenty five Paper. 


A Roll of Parchment is five dozen or ſixty skins. But all theſe things come beſt to Perchmen. 
be known by che wige of the Country; and according to this generally it is to go 


in Trau and Traffique. 
See Shipt and Shipping, Weights and Meaſwres, 
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CHAP. CIX. 
Of Marriage. 


Arriage is the copulation of a man and a woman together 
agreement to be man and wiſe, by aninſeparbl cone 
do live together all the days of their life. And the incept 
of this firſt is, when wedlock is promiſed and vowed by words 
in the Future- tenſe, which is called Affiance-or Sponſa/iry , 
which therefore is defined to be, Futwrarum nuptiarum 
| conventio & "repromiſſio : For, the full'cortra& of May 
=. ---- mony is, when it is made by words de preſents, in a lawful 
Contra of conſent. And ſo two be made man and wiſe before God 
Marriage. without lying together, and that without conſent of Parents or Tutors; which" is 
not of neceſſity, though it be meet and convenient to be had. But Matrimony not 
accounted conſummate by our Law, until it be celebrated and ſolemnized is facie 
Eccleſie. Co. ſuper Lit. 76.4. — 7 Glanvi lib. 1. cap. 1. No. Layer i tj. 
Aſfance Quo- This Sponſion or firſt promiking is alſo ſometimes naked, (i.) when they do pro. 
ruplex, and the miſe ſimply and barely by their word only each to other, to contract Matrimony 
—_—_— hereafter : And ſometimes confirmed, (i.) when there is an Oath made, or ſome- 
" what taken as an earneſt or pledg between them on both parts, or on the one part, 
to be married hereafter. And it alſo is either publique, and that is eithet by the 
parties by themſelves preſent together, or b — and Letters when they be apart, 
and of and to which there be ſome privy and witneſſes: Qx elſe it is ſecret; Jolw cum 
ſola, to which none are privy but themſelves ; which being proved well. i of the 
ſame force with the former; ſave only that a Promiſe made after to another in yub- 
lique, ſhall be preferred and prevail againſt it. 10 1 | 
1⁰ This is alſo ſometimes fimple, and ſometimes it is conditional. If it be conditions], 
7555 4. it ſulpendeth the Promiſe till the Condition be perſormed, unleſe by a new agreemere 
nal. the Condition were diſcharged. But if the Condition be.againſt the right of Matti. 
mony, it maketh the Promiſe void, as, To poiſon the child ſhe firſt conceieth, c- 
But though otherwiſe unhoneſt or impoſſible, yet if it be not aꝑairiſt the Law of 
Wedlock, it is good — But ghis Affiance, be it naked or confirmed, publique 
or private, is not of that force as to compel the parties to marry, but is an obligation 
only, or being bound in a ſort to marry hereafter : For after ſuch a Promiſe only, 
the parties may marry themſelves to others; and yet it ſeems the party char doth 
| break his or her Promiſe in this caſe, is ſubje& to ſuir and ſome puniſhment in the 
Contraft legal. Spiritual Court. But a legal Contract containeth more in it, and is compulſory: 
And yet neither Affiance nor Contract is of the force of Marriage; for-by this only 
without Marriage, neither husband nor wife ſhall have any benefit by the others 
—— and till then they are ſeveral perſons in Law, and may enfeoff one another, 
Perkins. | 
Seck. 1. Note, that in all theſe Promiſes the Law requireth not a curious form of words; 
for any words whereby their Agreement may appear, will be ſufficient. Fewer: 
Lawyer, f.5 1 | 
All perſons may lawfully marry, that be not prohibited by Gods Law to marry, 
that is, that be not prohibited by the Levitical degrees. All Clergy-men may marry 
as well as others, and their children ſhall be legitimate, and they themſelves ſhall have 
all the priviledges of Marriage that other men have. Stas. ſect. 6 Cd. G. c.12. 32 H. 
38. C26 3£4d.6,c.21. See Co.2 par. Inſt. 6 83. 
The fix Clerks of the Chancery, and other Clerks there, may marry, notwith- 
ſtanding the old cuſtom to the contrary. Alſo all ſuch as exerciſe any Eccleſiaftical 
juriſdiction may be married, notwithſtanding their office and imployment, Stat. 14 
& 15 H8.c.8. 37 H. 8. c. 17. 
In this conjunction many things are prohibited, and divers things required, 1. Ia 
the parties themſelves. 2. In the making of their agreement, C ap. 434 1 
J 


Marriage. 


Afance or 
S ponſality. 
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In the parties themſelves, 1. That there be av Impedimenꝰs natural, or decident- 2. What fer- 
ul: tharthey de not either of them within age of 'conſent, (i.) the mari under four- — , 
teen. and rhe woman under twelve, for then may they after when they come to this — 
/4yoid "the matrise by their diſagreement, wichout any 'divoree: ar all, and of Marriage is 
marry others. But by che Civil Law, it ſeems they are deemed able tu conſent when lav ful, what 
they are Pubeves ripe, and fit for — they are orf of chi , e 
2, That they be of c ſound and whole minde to conſemt, and not f ents, 
for he that is ma d, wirhour' intermiſſion of fury, cannot marry, but bethat is deaf 
and dumb may Contract Matrimony, ” | i 
- The perſons muſt not be in relation one to another, Jafra gradur probubjres 
(that is) in reſpect of Conſanguinity, for marriage is forbidden betwpixe choſe that 
ace of Kinred Lineally, (i.) Parents and Children in i»fa##*, Alſo hetwixx thoſe 
that are Kinred in the tranſverſe or Collateral line, until che fourth degree be paſt; 
ot in of Affinity or Alliance, and this riſeth bet wren them that ure Marrted, 
and the red of one of them, as betwixt the Husband and the kinted of his Wife; 
but this prohibiterh marriage onely to the perſons contracted, &, forthe Couſins 
or Conſanguinity to my Wife, are Aﬀinity onely to me, and nor ro my Brothers or 
Childten dy: a former Wife, and ſo? converſo my Blood, to my Wife. Hence it is, 
that Father and Son may marry the Mother and Daughter, and that two Brethren 
may two Siſters. And after the fourth degree de paſt, a man may marry any 
of his Affinity : And thoſe that ate not within the Levitical d es, are not forbid- 
den, (4) therefore a man may marry the Daugdter of Siſter of bis firft 
Wife. N 


4. The perſons ſhould be of the ſame Religion, for by the Laws of the Church, 
Marrieges are not good berwixt Jews and Chriftians. © 

5. The perſons muſt be fit for generation, and therefore thoſe that by coldneſs of 
mture or inchantment, are impotent, are forbidden to marry. 

- 6. Theperfons muſt be alſo free, and not be en to any other, either of them 
by Precontract; ſecondly, in the making of the Contract. 

1. It wut be free ; and therefore if doch, or either of the parties be compelled 
by chreatnings, impriſonment, or the like, or drawn by inchum mem, & c. Fraud or 
flattery, or other ſuch means againſt their wills to ugred; this will make the marriage 
void een 7 


1 It waſt be lawſul; and therefore if it be corruptly made, as when one hich 
adulterouſly polluted a Woman, If be promiſe ber to have her when his Wife dieth, 
Se. dee more in the Womens Lawyer, 

They were then by the Laws formerly ro be married by a Miniſter before Wir- 
ne ſſes, according to the Subſtance of the Common Prayer. Sett. | 

If any Marriage had been made where any ſuch impediment is as aforeſ4id; either 
in the perſons that make it, or the manner of making ir, it was to beavoided again 
afterwards by Divorce at the Suit of the party grieved, by ſentence in the Becleſiaſti. 
cal Court for to that Court, theſe matters did then belong, and the Ordinary was 
the onely Jadg to jadg, diſcuſs, and determine this queſtion and matter of Marriage. 
Bar it was not void, until by ſentence of the Spiritual Judg, it was avoided z dad 
therefore if that had not been in the lie time of the parties, che iſſue war inherita- 
dee, and it tould never be avoided after; for « Divorce euunot be aſter the death of 
ether of the parties. But now the lawſulneſo and untewfaloeſs of Contracts and 
Marriages, and all Exceptions aguinſt them Nall be beard, and ended by the Juſtices 
of the Peace, at their General Quarter Seſflons by the new Statate, 42, 24 Ang. 
= incaſe of a Marriage by Force or Fraud, the Lords Commiffioners of 
the Greet Sel, may give Commiſſion to men to bear and end it. gee ume, 
Add, 10 fan. 1650. 14,15 H.8. 8. 37 H 8. 17, & 477. Ce. ſu Lit 5g. 
Broe. tit. Gard 124: Womans Lawyer 57, 58. 32 H,$.38. Levit. 18. (4%) Tris: 
3 fac: Rich. Parſons cuſe. Co. J. om Lawyer 59. Kelw. 137 12 HF 8. 6: 
Dyer 309. 12 H.7. 22. Bros. Baſtardly 13,17, 44,47. But now by the new A, 
the Law & altered herein, and Marriages are to be made ap hy che Juftiecsof Peace, 
ind not by the Minifters. | 
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3. Things re=- For the knowledge of which Law, take theſe things. 
— 1. The Man married muſt be ſixteen years old, or more, and the Women mug 
= Win be fourteen years old, or more. | 
| 2: The parties mult freely conſent, and neither be broughttoir, by Force 
or Fraud; and their Parents, Gardians, and Overſeers alſo, if they have any, and 
they be under one and twenty years of age, either of them muſt conſent to it. 

3. They that are to marry, muſt one and twenty days before the marriage, dell. 
ver to the Regiſter of each Pariſh, where the parties do dwell, the Chriftian names 
aud firnames of the perſons to be married, with the additions of the places where 
they dwell, and che names of their Parents, Gardians,or Overleers, if they baye ary. 

4. This: Marriage muſt be publiſhed by che Regiſter in the Churches of both 
places, or by ſore other, by bis appointment and procurement, three Lords days 
before, at the cloſe of the Morning Exerciſes, or io the next Market Town,. on 
three Market days together, in three weeks, one after another in the Marker e, 

between eleven and two of the clock, and then certifie to a Juſtice of Peace of the 
County where one of the parties d welt: And if any Exception be againſt the Mar. 
riage, this muſt be certified alſo to the Juſtice. 

5- This Publication being thus certified by the Regiſter of the places to a Juſtice 
of Peace; and he being ſatisfied of this Publication, and Conſent of Parties, and 
their Parents, and Gardians, as before; This Juſtice muſt marry them after the Form 
herein ſet down afterwards. | 

The Man taking the Woman by the Hand, muſt ſay theſe words. 

Seck. 2. JAB. Do here in the preſence of God, the Scaroler of all Hearts, take the 
C. D. for my wedded Wife; and do alſo in the preſence of Ged. and be- 
fore theſe Witneſſes , promiſe to be unto thee 4 Faithful and Loving 
Huuband. 
Then the Woman taking him by the Hand, muſt ſay thus. 

J. C. D. Do here in the preſenci of God, the Searcher of all Hearts, take thee 
A. B. for my wedded Hucband ; and do alſo in the om of God, and be- 
fore theſe Witneſſes, promiſe to be unto thee -« Loving, Faithful, end 

Obedient Wife. Eu 

And this being done, the Juftice is to declare them Man and Wife; and the Sub- 
ſtance hereof is to be obſerved, or otherwiſe the Marriage is not good. 

If either of the Parties be dumb, the words may be ſpared ; if they have no Hands; 
the taking of hands may be ſpared. _ 

This done, he muſt, if the Parties deſire it, give a Certificate hereof inParch- 
ment, under his Hand and Seal, of the Marriage, Witneſſes, and all the Circum- 
ſtances thereof to the Parties. | 
Ale is to ſee the Regiſter to make an Entry in his Regiſters Book of the Public: 
tion, Conſent of Parties, Parents, or Gardians, and Exceptions if any be in the cafe. 
Af,.24 Avg. 1653. | 

The Marriage being thus conſummate, they are then reputed Man and Wife: 

Husband and Husband and Wife, are a Man and a Woman coupled together by Marruge, 
Wife. ..,, ind then is this Woman ſo married, faid to be a Feme-Covert, which is defined to 
ne covert. beg Woman legally married to a Husband, and married ſhe muſt be; for until ſhe 
be matried, although ſhe be Eſpouſed or Contracted, yet ſhe is not reputed a 
Feme-Covert. Bur when ſhe is married in Facie Eccleſia, then is ſhe reputed 
feme · Covert, though her Husband never have any Carnal knowledg of her; and 
4. To what bende is the word Coverture for ſo long, as theſe perſons do ſo continue married, ſo 
purpoſes they long there is a Covertute between them, and the Coverture is ſaid ro continue: 
ſh:llbe repu- And whatſoever is done during the continuance of this Marriage, is ſaid to be done 
red, but as one during the Covettute. See the , Lawyer. 
_ — „ + This Marriage of two ſuch perſons doth knit them ſo faft, and make ſuch 8 
— _ ſtrait fe)lowſhip between them, as that they are ſaid to be but Ca perſons, uu 
poſes they caro &. ſangnic unn: And hence it is, That howſoever in the obliquity of Fives, 
ſhall be repu - Recoveries, and Uſes, there is a way, yet 2 man cannot by down-right Livery ot 
red divers per. Bargain, Feoffment, Gift, or Leaſe, paſs Lands to his Wife, during t . 
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nor make any Covenant or Obligation to her: And if one enter into a Covenant to 
make his Wife a Feoffment, it is impoſſible; and therefore void, yet one may binde 
himſelf in an Obligation or Covenant before or after Marriage to a ſtranger, to let 
his Wife are neceſſarirs, or ſo much clothes, or to pay her ſo much money by the 
year to do it, and this is good. 

2. The one of them cannot ſue the other, neither can the Wiſe ſue any ſtranggr; 
un/eſs her Hus band be johned with her. i 250 

z. The Wife as ſhe doth participate of the name of her Hasband (for ſhe 
changeth her name into his.) So alſo ſhe doth partake of the Nature and Condition 
of ber Husband. Hence it is, That if he bean Earl, ſheis a Counteſs ; he a Knight, 
ſhe a Lady: If he were an Alien, and be made Denizen, the Wife ſhall be ſo alſo : 
H A Freeman marry a Bond- woman, ſhe ſhilkbe free, during the Coverture: And 
if a Lord marry his Wife, ſhe ſhall be free, during the Coverture, and + converſs : 
if a Dutcheſs or Counteſs that is not ſo by birth, marry wich a Gentleman or 
Eſquire, ſhe loſeth ber name and dignity, and muſt follow the Condition of her 
ſecond Husband, Uxor cenſetur dignitate mariti. 

4. Hence it is alſo, that the wife cannot be produced as a witneſs for, or againſt 
ber Husband (5) a Writ of Conſpiracy will not lie againſt Husband and Wife. (c) If 
ſhe delivgr her Husbands Goods to a ſtranger, Treſpaſs doth not lie againſt the ſtran- 
ger, but me other action. (4) If T. enfeoff W. and A. his Wife, and after it is by 
Parliament enacted, that all eſtates made by T. to *. ſhall be void, the Feoffment 
ſhall be void, as well to the Wife as to the Husband, (e) If one purchaſe Lands 
held M ea7ite, to bim and bis wife, and his Heirs without Licence, and after have a 
pardon of all offences, Pro quacunq ue alienatione ſibi facta, and do not ſpeak of his 
wife, yet it is a pardon (e) if a Feoffment. | 

5. If a Feoffmene be made of Land to them two, and a third perſon, they two ſhall 
have bat a moyety : If to them two, and two others they ſhall have but a third part; 
ind if it be made to them two after their marriage together, there ſhalt be no moy: 
ties between them, cherefore the Husband can neither grant nor forfeic any part of 
x And if the Husband alien it, ſhe may after his death recover the whole by a Cui 
is vita. If a Villain and his wife purchaſe Land, the Lord enter, and the Villain die, 
ſhe or her Heirs ſhall bave ir. So if the wife take and convey away her Husbands 
Goods this is no Felony in him. So if the Husband joynt purchaſer be an Alien born, 
or attaint in a premudire, or for Felony: Con Lit. 112.187. Plew.294. F. N. B. 78. 
27 H. 8. 27. 4 H 7.4. Terk ſect. 763, 764. 39 Hs. 4 Exed. 21 3. 4 H.. 31 
D. & St. 139. Broo. ſet. ag. (e. 4 118. 6:53. Co. on Littl. b. (b) F. N. B. 1 16. 
Stauf pl. Corona 174. (c) 11 H. 4. 24. Hawk, (d) 5 H.. 31. (e) Dyer 196. Littl, 
Jett. 292. 39 H. 6. 45. - Plow 483. Co. on Littl. 187. 40 Aſſ.pl 7. Broo Parl. 33. 

But in other caſes they are conſidered as divers perſons in Law, and fo one of 
them may do an act cd another: As firſt, when they do it in anter droit, or as in the 
perſon of another, As if a Feoffmem be made to one of them, anda Letter of At- 
torny to the other to give Livery, this the one of them may do to the other. So if the 
wife be an Executr ix, ſhe may pay or deliver a Legacy to her husband: So if ſhe have 
power to ſel l Land by Will; ſhe may ſell it to ber husband. Perk. ſect. 189. 11 H.. 
— Litel. 87. I an eſtate be m ide to the husband and wife before marriage, 
and after they marry, they ſhall have moyeties between them, and one hath not all 
u inthecaſes before (ſee maze Caſes for this Jafra) Co. ſuper Litrl. f.187; 355. b. 

Though by no Conveyanch. at the Common Law, by plain Livery or Bargain, a' Ses. 3. 
man couid quring the Coverturegither in Poſſeſſion, Reverſion, or Reminder, limit 4 — 
in Eſtate to his Wife; yet by eſtament one might, and ſtill may, either by may make to 
Cuſtom or Statute deviſe his Land to bis wife in Fee · ſimple, Fee-tail, or-for. tetm his Wife, du- 
of life or years; and one may now upon the Statute of the ſeven and twentieth of ring the Cover 
Henry the Eight, limit a uſe upon à Feoffment to, or a Covenant with or ſtand nuts“ where 
ſeiſed to uſes, to the uſe of his wife: So that now in the obliquity of Fines} Reco- 
veries, and Uſes, there is an expedize way of tranſporting of Inheritance between 
them : As a Feoffment, Fine, or Recovery may be had and ſuffered to the uſe of 
the Wife of the Feoffar or Conuſor, and ber Heirs, Alſo a man may make a Feoffment 
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to a ſtranger on condition to reinfeoff the Wiſe of the Feoffer, and this is good by 
the Common Law, 4 H 7: Co. ſuper Lice. fel, 112. Per ſect. 763. 

. Allo he may give her any of his Goods or Chattels by his Will, for that is not to 
take effect untill after his death. If an other man make a Feoffmem to my Wife, and 
a letter of Attorney to me give her ſeiſin, I may do it, and it will he good enough 
Perk. fol. ai. | Ar 

Cey 4. nſe had deviſed that his wife ſhould ſell bis Land, and made her Executrix 
and died, and ſhe took another Husband, in this caſe ſhe might ſell che Land to ber 
Hausband. 10 H. 7. 20. Co. ſaper Litt. . 112. | 

But if a Feme Covert he ſeiſed of Lind in Fee · ſimple, ſhe cann ot deviſe it to hey 
Hasband, for ſhe is1/»b poteftare viri, and:ean do nothing in ber own right about 
bim, ſor the Law will preſume it done by Cotrtion of ber Husband, Ca fapey La. 
112. | 
A Feme Covert cannot take by grant from the Husband : but ſhe may, and that 
without any precedent aſſent or agreement of the Husband, be capable of, and wke 
Lands or goods by the gift or grant of others; and therefore all Feoffmencs, Leaſes 
Obligations, &c, made to her are good, and this is good, untill the Husband difagree 


one ſhal enure to it by word or deed, ot both, And if be do neither agree nor diſagree in his life 


g. How acts 
done to the 
Husband and 
Wife ſhall cn» 
ure. 


time, then is it unavoydable by any from or under him; But if he diſagree to it be 
makes it all voyd; but after he hath once agreed, hee cannot by diſagreement avoid 
it. And if an eſtate be made to the Wife, and the Hasband do agree to it, yer the 
Wife or her Heirs after his death, may diſagree to it, and avoid it. Vid agreemene. 
21. H. 2. 20 Ir. unt. 3. 27 H. 8.25. Perk e. 43. Coſuper Litt.f.3.1 H.. 
17. 18 H. 6. 8 15. Ed 4 1. "if 

If a reverſion be granted to a man and a woman and their Heires, and before 
Atrornment they two enter-marry, and then attornment is made. Or if a ſeoffment 
were made to them, and after they marry, and then livery of ſeifin is given tothen, 

ſecundum farman ; In both theſe caſes they ſhall take entirely, and nor by 
moyties. But if a Feoffment were made before the Statute to the uſe of a man andy 
woman and their heires, and they entermarry, and then the Statute is made; in this 
caſe they have moyties, and the Husband may alien a moytie during the Cm. 
Fitz Diſcent. 32. Co. 4. 68.Plow. 483. Co. ſuper Litt. fol. 187. 

If an Eſtate be made to a Villayn, and his Wife being free and to their Heires, 
and the Lord of the Villayn enter, yet if ſhe ſurvive her Husband, ſhe ſhall ban the 
whole. 40 Af. p.7- Coſuper Litt. 187. 

If one make a Leaſe to A. and to a Husband and Wife, viz. to A; for life, tothe 
Husband in tayle, and the Wife for years, it ſeemes each of them bath a third part, 
in reſpect of che ſeveralty of the eftates. Co. Idem. 

If a Feofiment be made to a man and a woman ſole and their Heirs with warranty, 
and they intermarry, and after are impleaded, and vouch and recover in valueznow 
of this land ſo recovered in value, there ſhall be no moyties between them, becauſe 

are not now capable of moyties. Plow. 485. 

If I ler land to a Feme ſole for her life, and ſhe taketh a Husband, and after! 
confirm the ſtate of the Husband and Wife, to have and to hold for tearm of theit 
to lives, in this caſe the Husband doth not hold joyntly with his Wife, but boldeth 
in right of his Wife, for the tearm of ber life, and after for tearm of his own life by 
way of remainder, if he ſurvive his Wife. And if it had been made of his Eſtute to 
him alone, to have and to hold the land to him and bis Heirs, this had been good: 
And hereby be ſhould have had the Fee- ſimple after the death of his wife. But if the 
Cenfirmation had been made to the Husband and Wife to have and to bold the Land 
to them two, and their Heires , they are Joynt-Tenatits of the Fee. ſimple, and the 
Hasbandiis ſeized inthe right of his wife for her life, for they cannot take by Moyties 
during the Coverture, (v. ſuper Litt. 299. Fitz. Releaſe. 45. 

- If aDeed be made to the Husband and Wife of land, and after his death ſhe do 
accept of the ſtate, now ſhe is bound to perform all the inherent Covenants as much 
as her Husband. See Covenants 45 Ed.3. 11. Dier. 13. 

If a man letteth land to the Husband and Wife, To have and to hold the one 

moyrie 
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moytie to the Huaband for the rearm of bis life, and the ather moytie ta the Wile 
for the tare. of ber life, and che Leſſos conſum the eſtate of them both in the Land 
Haenden to them, and to their Heirs ; by chiz Confirmation, 5 to the moyiy af 
che Hyband it ennretb only to the Husband and his beitet. far the wife bad 

in chat; But as to the moꝝtie of the Wiſe, they ave Joint-teoants, for the 
dach ſuch an Eſtate of the Wiſes moytieas is capadle of confirmation. Ca. /#per Li. 


Figz, Confirmation. 17. 
one difleiſe me, and alder I uke Wiſe, aod then after che Tenage doth 
make Feoffment of this Land to me and my wife, this ſhall enure to me only, aud 
wife ſhall have no benefit by ic. Diers 10. 4. ; 
Mlada be iven to a man and his wife, Habendum, the one moity to the Hus- 
and cd ocher moity to the Wife, ia this caſe they ſhall take feverally, and be 

id of Moities as tenants is Common, per Knightly (See more to ibis, ſupra. ) 
Howſogver it be ſo, That whatfoever the] Nusband bad before coverture eit het in 
Goods or is abſolutly his own, and che wife bath oceitber ſeiſin par property 
therein; yet all that was the Wives, by inter-marriage is now made the Husbands, &- 
nun habet uxor poreſtatem ſui ſed vir, & res lices fit propria #wxoris,vir tamen cjus cuſt a: 
cum fit caput mulieris, But it is the Hus bands, diverſo modo. For as for all the Lands 
and * whereof ſhe hath any Eſtate in Fee-Gimple, Fee tail, or far life, theſe 
he is to have during both their lives together. And ſome of them ſometimes after 
for his own life, by the courteſie of Exglandt And alfo all the right and Titles of 
Entry that ſhe hath into any Lands, are given to the Husband ;fo that he may enter 
Comps as the woman might. Alſo all her Chattels real} ſhe hath in poſſeſſion, 
ind ia het ownright, aswardſhips of Tenants in Capire, and Knights ſervice, eſtates 

Scatute-merchant, Statute-ſtaple, leaſes for years, and the like, be ſhall dave the 

and occupatio n of and power by act executed, to give, gram, or ſel, ſperender 
or forfeit it during bis life: And if he ſarvive his wife, be ſhall bave them ahſolutely 
nd not conditionally only as he hath them before. Alſo all ber Chattels perſeaall, 
u Horſes, Sheep, Neat, Corn, Wool, Money, Plate, Jewels, even to ber Chamber, 
Bracelets and Apparell more then needfull, which ſhe hath in ber ou right, proper- 

and poſſeſſion, are given, with the property thereof unto him by act of Law, by 
— ſo that he may ſell, keep, or bequeath it if he dye; add iſ he do not 
h them they ſhall goe to his Executors, whether he ſurvive his wife or no, and 
this is to be underſtood not only, of that ſhe hath at the time of the marigge, but that 
which ſhall fall to her alſo at any time after the marriage during the Covertute. 
Alſo all her Choſes and cauſes of Action for any, matter before, or after the marriage 
are his to take, ſue for, or releaſe, when they be due at any time, during both their 
lives together; but if be doe not diſpoſe it, it will come to bis wife again after his 
death: And therefore if a Legacie be given to a woman ſole and ſhe take a Husband, 
untill her Hasband releaſe or receive this, if ſhe die ſhe may deviſe or diſpoſe it; 
and if he dye, it will return te her, and ſhall not goe to his Executors, except it be 
received by his appointment, for then the thing in action is become in poſſeſſion, 
Ce. ſwper Lite, f. 112. 300. 351. Plow. 191. 419. 21 H. 7. 29 16 Ed. 4.8. 7 H. 
6. 1. 14 H. 4. 24. 39 H. 6. 27. Co. 10. 51. Dott. & Stu. f. 13. Co. 6. 36. Dyer 
177: 251. Plow. 204. 260. 10 H. C 11. 11 H. 7. 19. Perk, fol. 148. Huntley & 
Griffith, p. 38 Elis. B. R. March. 44. pl. 69. ſee Chattelt. 

And if ſhe have made Feoffment or condition that the Feoffee, ſhall pay ber 
10ch at a day, and before the day ſhe marry, how in this caſe the Hasband ſhall 
have this money ; or before the day he may releaſe the condition, and this will hind 
her. All her wardſhips of Socage Tenure, Heirs, and Tuitions, be ſhall have during 
the Coverture only. Plow. 204. Dyer 25 1. 

But there is this difference between a property of petſonall goods, and à bare 
poſſeſſion only : For if perſonal! goods be bayled to a Feme ſole, or if ſhe find chem, 
ot if they come to her hands, as Executrixto a Bayliff, and taketh a Husband, this 
bare poſſeſſion is not given to the Husband, although the adion of Detinze muſt be 
| againſt the Husband and the wife, 39 Ed. 3. 17. Co ſuper Litt. 351. 

All the Goods and Chattels alſo the Wife hath in anter drait, as 9 or 
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Adminiſt ratrix, ot as Gardian in Socage. cc. the Husband ſhall have the di fins 
powerof, during the Covertute, ſo that during that time he may fell or vive then® 
Plew.:94. 192. Dyer ). If any Chattels perſonall were given tothe Wife, dun le 
fuit, and to a Stranger;and after ſhe mary, now the Huiband alone, and the Stag 
ace Tenants in common'of this Chattell, and che Husband ſhall have an ablolbte 
property in the one balf of them. Plow. in Bracebyidges Caſe. 
But none of her dignities are given to him ; for though the Husband may be en. 
riched; yet he cannot de ennobled by his Wife: and though a man may ennoble f 
Wife, yet a Wife cannot dignifie a Husband : Bat ſhe may loſe her own” dignity 
taking a Husband ; As in the caſe of the Lady Anne Power 4 Marie 1. Qnangs wa. 
lier nobilis nupſerit ignebili, deſinet eſſi nobilu. Bro. 5 Ed. 499. 24 
whar thing . After the death of the wife, the Husband ſhall have not only all che Chanel per. 
the Hagband ſonal of his Wife which he ſhall have, whether be ſurvive her or not, but alſo all the 
ſhill have aſter Chattels reall of his wife, which then be ſhall have abſolutely to himſelf 28 his 
the dearth of own other Chartelsreall : And if they were joyntly poſſeſſed of any Chattels real) 
his Wife. as where a wardſhip or leaſe for years is made to them two, after her deach ber 
Husband ſhall have the whole, Co. ſuper Lit. 351. 46. Plow. 191. 192, Fus. jein- 
der in Aftions 20. 

Sell. 3. All Chartels reall being of a mixt nature (vi) partly in poſſeſſion, and part 
in action, which happen during the Coverture he ſhall have, if he ſurvive bis Wife 
albeit he doth not reduce them into poſſeſſion durirg her life-time : As if the Hos. 
band be ſeiſed of a Rent Service, Charge, or Seck, in the right of his wife, & the Rent 
become due during the Coverture, and thewife dieth, be ſhall have the arrerages. 
So if he have an Advowſon in the right bf his wife, and the Church become void 
duringthe Coverture, if he ſurvive her, be ſhall have the preſentation. Co, ſuper 
Litt, 551. F. N. B. 121. 1221 14 H, 4. iz, Co. ſuper Litt. 120, 

All srrers ges of Rent incurred and due to the wife before or after Marriage, the 
Husband ſhall have, if he ſurvive the wife. As if the Wife be endowed of aR 
ſhecake a Hnsband and dye, he ſhall have the Rent artear during the C 
and may ſue for it by the Statute 32 H. 8.c 37. If he make a leaſe of his wives 
Land, rendring Rent, and ſhe dye, he ſhall have the Rent due in ber life time Co 4 
51. & ſuper Litt. 351.F*N, 121. 9 H. 6. 52. 
Alſo Caſes in action recorded by him, or him and his wife in her life time by 
Judgement, the Husband ſhall have alſo, and as Executor or Adminiſtrator to her 
he may bave all that ſhe bath. F. NV. B. 121. (v. ſuper Litt. 351. 5 
lfa Legac ie be given to a woman ſole, and ſhe take a Husband, and after ſhe 
akesa Letter of Attorney to one to receive this money given by the Legacy, and 
then ſhe dyeth, in this caſe the Husband, and if he dye, his Executor or Adminiſtri. 
tor ſhall ha ve this money, and may have an action of Accompt for it againſt him that 
received it: So if the Hüsband had made the Letter of Attorney: but before the 
thing in action be turned into poſſeſſion, the wife may deviſe, or give, or diſpoſe it 
to her Hus band or any other, and be cannot have it but by ber legacy, or by Admi- 
niſtration from her; but now by the receipt of it, the property doth reſt in the 
Husbaad, and he, his Executor or Adminiſtrator ſhall have it. If che woman have 2 
Bond, and ſhe take a Husband who doth make a letter of Attorney to another to 
receive the money, and ſhe dye, the Husband hall have t and accompt for it, pro 
 Popham. Ch. Iuſt. for the thing in action is become in poſſeſſion. Hantly & Griffths 
Cale p. 38. Eliz. B. R. 
What nor, but If a Feme ſole be poſſeſſed of a Chattel reall, and be thereof diſpoſſeſſed, and then 
the Kxecutor taketh a Husband, and the wife dyeth, and the Husband ſurviveth, this right is not 
of the wife, or given to the Husband, but the Executor or Adminiſtrator of the wife ſhall have it : 
= _ . Andſo as Executor or Adminiſtrator, the Husband may have that that anocher may 
a have by that meanes. Co. ſuper Litt. 351: 
So if the Wife have but a poſſibility and no intereſt, and dye, the Executor, and 
not che Husband ſhall have this. /dem.. 
If ſhe had a wardſhip by reaſon of a tenure in Socage, and dye, her Husband hall 
not have this, but it ſhall go to ſome other; and if he dye before ſher, this ſhall fur- 
vive to her, and not goto his Executor, Plow. 293. If 
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if che goods and Charrels ſhe hath in right of another; as Executrix or Admini- 
Aratrix after ber death, her Executor or Adminiſtrator, not ber Husband muſt have 
it. Co. ſwpe? Lite" 35 T. Plow: 294. 192. . | 
ja woman ſole granceth a tearm to her ownuſe, and then taketh a Husband and 
dyerh the Executot or Adminiſtrator of tbe Wife, net the ſurviving Husband ſhall 
have this truſt. Pac. 32 Eliz Withams Caſe, in Camild. Co. ſuper Litt. 351. See 
a good Caſe for this. in Adarch. Rep f. 44. Pier. ; 

Chattels reall conſiſting, meerly in action, as a Writ of right of Guard, avatore 
waritagij;or forfeiture of marriage Relief whereunto the wife was entitled before the 
marrisge , the Husband ſhall not have unleſſe he recover it, during che Coverture : 
8 alfo Chiateels Perſonals that be in action, as debts by obligation ot contract, or 
otherwiſe, before or after marriage; for he that ſues for them after, muſt ſue as 
Exetutor'or Adminiſtrator to the wife, and that the Husband may be if he will, for 
be may give her leave to make an Executor, and ſhe may make him her Executor, or 
if the die iateſtate, be may ſue forth an Adminiſtration, which in right belongs to him. 
32 H.. chap. 37. ; 

It one give a Feme ſole a Legacy to be paid preſently or at a day to come, and ſhe 
marry, and dye before any releaſe or diſpoſall by her Husband, in this caſe, her Exe. 
cutor or Adminiſtrator, not her Husband, ſhall have it. per Chief puſtice Mich. 17, 
Jacobi, B. R. Elis Trin. 38. Elis Jacobi Regis, Huntleys caſe Accord. 

' If have the inheritance of Land, whereof there is a leaſe for years; and the Leſſee 
grant his Leaſe to my wife, and 7. S. and after ſue die, now I ſhall not have this 
term e, but 7, F. for the terme was not drowned. But by a Feoffment or new Leaſe , 
Imight in her life time have given away her intereſt. P/o.418. 

If two Femes ſole be Join-tenants ofa terme, and I marry one of them, and ſhe die, 
row th'other Join-tenant,and not ſhall have the whole. But if it had been a perſonal 
chattell, Contra, for the Join-tenant hath the eldercitle. Plow. 418. | 

So if a terme be granted to my wife, and a ſtranger, or were granted to my wife, 
while ſhe was ſole, and a ſtranger , and ſhe diez In this caſe I ſhall not have ber 
moytie, but it doth ſurvive and goe tothe ſtranger. lem. 418. 

If one be bound to a Feme ſole for money, in an obligation, and the day of payment 
happen during the Covertare, and the Husband do not releaſe it, or ſue for, and 
recover it, in his wifes life time, as he ſhould, in his owne and his wifes name, or if the 
dy of payment happen after the death of the wife, he ſhall not have it, but the Exe- 
cutor of his wife, which ſhee may make him by his agreement, or the Adminiftrator 
of his wiſe, which he may be, if he will. F. N. B. 121.7 H. 6. 2.49. Ed.3.23.(0. 
451.39 H.6.27, 

The wife ſhall have again to her ſelfe after the death of her Husband all the Chat- 


tells reall, that her Husband bad by her, and did not by act executed during the Co- 


verture, diſpoſe or alter, (And what ſhall be an alteration of ſuch chattel, ſee in the 
next diviſion) Alſo all ſuch chattels reall. whereof they were joyntly poſſeſſed; As 
if any wardſhip or leaſe for years were granted to them two,now the wife ſhall have 
the whole, unleſſe the Husband have by act executed, diſpoſed it, Co. ſuper Litt. 46. 
551. Co. 10.51. Plow.191. Fitz, — in Action. 20. 

If a man be poſſeſt of a terme of Forty years in the right of his wife, and make a 
leaſe for twenty vears reſerving thereupon a Rent, and then dye, though the Exe- 
cutors of the Husband ſhall have the rent, yet the wife ſhall have the reſidue of the 
terme afrer her Hosbands death, for a diſpoſition of part is not a diſpoſition of the 
whole;but if there were a clauſe of Reentry for not payment, ſhe may not Reenter by 
this. So if a leaſe be made to them Two, for years duriag the Coverture , and he do 
not diſpoſe it in his life time by act executed, the wife ſhall have it all. And regular- 
ly that which her Executor or Admiryſtrator ſhall have after ber death ( For which, 
ſee the laſt divißon) ſhee ſhall have after her Hasbands death; as all the goods and 
Chattels ſhee hath in Auter Droit, not diſpoſed by her Husband. All chattels reall 
conſiſting meerly ia action. All Chattels-perſonall alſo conſiſting meerly in action, 
not recovered by him in his life time! Co. ſuper Lite, 46:351, Plow; 294. 

. Alſo ſhe ſhall have all chattels reall, that are of a mixt nature, vis · partly —_—_ 
| on, 


Seck. 6. 


* 
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Paraphernalia 
what, 


Men. 
ſeſũon, and partly in action which happen during the Coverture: As if the Habana 
be ſeiſed of a Rent ſervice, Charge, or Seck in the right of his wife, ind the Rent be. 
came due, during the Coverture: ſhe ſhall have it and not his:Executors, $0 if de de 
ſeiſed of an Advowſon in right of his Wife, and the Church become void, during the 
Coverture, and be dye, ſhe ſhall have it. 14. H. 4.12, Co. ſuper Lite, x5, 

If an eſtray happen within the manor ofthe Wife, if the Husband dye before 
ſeiſure, the wife and not the Executors of che Husband, ſhall have it, for che pw- 
perty was not veſted in the wife till ſeiſure 10 H 6 11. 43. Ed 3. 8. 
If one be bound in an Obligation, or promiſe, or Statute, to a Feme ſole, 
after takes a Husband, or to the Wife or to the Husband and wife during the Coyer.. 
ture, and the Husband dye before he recover or releaſe it ;'the Wife, nut his Execy. 
tors ſhall haye it. — B. 121. 7 5 6. 2. 8 342.12 . 

If a Rent be granted to a man and woman ſole for twenty one years, ifthe 
tor ſhall live fo — after they inter · mary, and then Arrearages — —— 
then the Husband dyeth, and then more Reat is behind now the wife and not the 
Executor of her Hus band, ſhall have the Arrearages before and after her Hubande 
deatb. Caria. B. R. Burgens caſe. Hill. 22; Jac. 33. H. 6. 10, 39. Ed. 3. 19. Hill 

: Eliz B. K. 

f Ifa Husband be ſeiſed of Rent in the right of his wife, and the Rent incurr, and 
the Husband dyeth, the wife and not tbe Executors of the Husband ſhall have the 
Arrears, Per 3. Inſt. J. R. 22. Jac, Hill, 9 H. 6. 43. 29. Ed. 3. 40. 

If a Leaſe be made to a Husband and Wife, for terme of their lives, the remainder 
to the Executors of the Survivor of them, and the Husband dye, the wife and her 
Executors ſhall have it; Aad this the Husband could not grant away from ber, 
becauſe it is but a poſſibility and no intereſt. Hill. 7. Eliz. J. R. Co. ſuper Lint. 36. 

If they two get a Judgement againſt a man for damages, and he dye, the wiſe 
ſhall have all the damages. 48. Ed, 3. 12, | | 

If an obligation be made to them two, during the Coverture, and be dye, ſhe 
ſhall have it, aud not his Executors. 3 H.6. 37. 

If a Feme ſole ſow her Land, and after marty, and he dye before ſeverance, the 
Wife, and not the Executor of the Husband ſhall ha ve it. Bro. Emblements. 36. 

If Husband and wife have a mannor to them, and the Heirs of the Husband, and 
* —— Knights ſervice dyes, bis Heire within age, and after the Hasband dyes. 
the wife and not the Executor of the Husband ſhal! have the wardſhip. Soof apre- 
ſentment to a Church, 1: Mar. | 

This word Parapherna is uſed in our Law: but in the civill Law, the thing is(adto 
be Paraphernalia, which by the Civilians is ſaid to be ſomething which the wife bub 
to her ſafe beſides her Dowry which ber Husband gave ber, the which ſhe muſt have 
and not the Executors of the Husband. And of which the Wife may make a Will 
without the aſſent of ber Husband, as being a thing in the free diſpoſition of the 
wife. And this both by the Civill and the Common Law is all the neceſſary furniture 
arid apparell of a womans body provided her by ber Husband which may extend 
to many Garments of the fame kinde, and is not to be reſtrained to one garment 
only, which is, that is ſufficient to cover the body, and yet not to be extended to 

that which is above her degree, and therefore Jewells — Chains of Gold and Silver 
ſhall not be eſteemed Parapberna for a Husband · mans wife i but theſe may be Para- 
for the Wife of a Nohleman. But what ſhall be allowed for Par u to 
de decided by the Judges, and they do uſe to gire a greater allowance where are no 
debts of the Husband ta pay then otherwiſe. And Omi bec bona mulieris, are faid 
to be Privilegiata & ds 4 x08 debet maritns intromittere in vit a uxorit, 
neither is be to deviſe them at his death. And as touching theſe, it is out of queſtion; 
that if the Husband dye, the Wife, and not the Execator nor Adminiftracor of the 
Husband ſhall have them. And that wich che conſent of her Husband ſhe mey make 2 
Teftament of them and deviſe them. But not otherwiſe, 88 it ſeems by our Lew, 
becauſe the property and poſſeſſion is in him; And yet by the Civill La ſhe may 
deviſe them, and make an Executor of them without che Husbands conſent. 18. E. 
4 11. 12, H. 7.23.33, H. & 3 1. A. 27. 28. Scaccar and the Lord T reaſnrer and 
6f 
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A fine Extomtors of Vicount Binden, againit V icounteſſe Binden, Fitz. Trec. 24. F. 
we 15. 37. H. 8. 28. Fitz: Adminiſt. 7, Zr. Adminiſt. 31. 33. H. 6.31. Br. 
Teſtament 13. 18. F. 4. 11; 12, H. 7 23124. | | "2 

© Allthe chatrells perſonall the Wife bad in her own right; at the time of the taking 12: What not 
her Hosband, ſnall not after the death of the husband goto the Wife againe, but ſhall but the Execu. 


tor of theHus. 


ro the Executor or Adminiſtrator of the Husband, as his other goods and chatteli. band ſhal have 
('% ſuper En. 21.  \  , * „ 
I the Husband and wife be ejected of a terme, which the Husband hath in the 
right of his wife, and the Hasband bring an Eiectione firme in his owne name (as he 
may) and recover it, now by this the Terme is altered, and is become the Hoysbands 
own in his own right, and after his deathſhall go to the Executor of the Husband and 


— — 


not to the wife. P low. 415. 37. «ff. Plow.” 11, Co. ſuper. Litt. fo. 46. 6. 
- If the Husband grant the whole terme upon condition that the Grantee ſhall pay 
a ſumm of money to bis Executors and che Husband dye, and the condition is broken 
and the Executorenter, now this is a diſpoſition of the terme, and the Executot ſhall 
have it. Co ſuper Lit. f. 46. = | * | ue 
The Husband during the Coverture is liable and ſubject to all Suits for any cauſes 
or wrongs by the wife before the marriage or after, during the Coverture, as Debes, 
Covenants, ſlanders, treſpaſſes , and the like. So as the Husband and the wife be both 
Jjoyned in the ſuit, and the ſuit be begun, and judgement rad in it during the Coxer- 
ture. For if either the wife be ſued alone, or they be both ſued, and one dye, 
before Judgement obtained, the ſuit faileth.- And theteſqt e it is that upog an in- 
di&ment againſt the wife alone; for a treſpaſſe Ryo, or the like, if ſhe be 90 


fine 
' forfeiture, or be impriſoned, the Hiisband ſhall not be charged wich it, ugleſſe ir be 
Aken ſpeciall words in a Statute, bur ber body muſt ſaffer, and thi Fine ot 
rfeiture ſhall be levied of her, if ſhe ſarvive her Hausband, fr a Husband 
te charged, for the act or default of tis wife; but vy ben be ir mide party tothe action 
and J is given againſt him and bis wife; but if the ſpit be by information 
apdn u Penal Law againſt Husband ard wife, there he may be chirged, cd. t f. 61, 
I N. B. S ist. Kelw 61. Co 87148014 Like Entries fs. Co.11,61.9, 72, 
 Butregulerly be ſhall not be charged with any. cot SG made by his wife dutigg 
the Coverture, (yet vide Aſcuns exceptions, & plus iar , | Ad}, 


never 


Sec. 9. 
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Husband ſhall 
be charged for 
the debt or 
duty of the 
wiſe intreſpas, 
ot other thing 
done by his 
wife, where 
not. 


During the 
Coverture. 


ll che Husband have a Leaſe in the right of his wife, Rendring tent, ani the 7 e After the 
behind, during the Covertire; and ſhe dye, in this caſe, ſhe may be ſued for chit I death of the 


after her dearb; alſo as Executor to his wife if he ſuffer her to make a Will and age wr. 


dim Executor, and he prove it; here he may be charged, where otherwiſe he wou 
not be. Kelw:61. 10 H. 6.1 1. Byo. conſultation 5. 1 
.- If ſhe (beiag ſole) had held land bywrong, and after marry, atid ehe husbaid Con- 
tinue the occupation, now for this continuance of the wrong, he may be char 18 
her duch und both of them together in her life might have been charged for er de⸗ 
capation before che matriage. low: 192. F. N. B. i 20. Kc Rd . 
Icke wife hold L. nd for which by cuſtom «-Harjor(;)the beft goods of th2 len 
— paid, and ſhe dye, the beſt goods of the Husband ſhall not apſ. & it, 
bout there be a ſpeciall cuſtorn for it. C =S. Car. B. R Chinon et Sri ee 
If the Husband give the wife power to contract for him, aiidſhe make d Het 
aud dye, theHusband may be charged for this contract after het ꝑath, and wir 
rl ares he may be charged for her neceſſary apparrell}*bt for the gbd 
OL that caine to the uſe of the Hus band, and he apreed fot afterwat SF * 
$900GFirz2 αιαοο,Hꝝ⁷i z. m Zu zn Sunay wrartdirgs; 
„ Burthe Husband ſhall not be ſued for any debt ſhe did Wee before the i 
after her deich-,: unleſſe judge ment were hid i het wa 
could Got contract but by his appoimment. Fc 1. "Ripe ter „ 
be Hahand'alone.may make un iſtate of any of the Le th k in ther 
his wife, during both their lives, without bet confent and apree dent. Fe 
1 an eſlate ih F ee · ſimple, Fee-taile, or for tetrhe of life, He deto A FL 
orto.che hustand and wife; che'tosband aloe may diſagrertq, 
bell, KD. 1 H Co 8.74 Dien yl. HHH 
. „n | 2 4 


As ana R „4 NN L 
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11 ref _ act or neg: 
5 After xr lect of the hus · 
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0 years 
the coverture may by Releaſe bar ber of it. Co. 10. 47. 
| leaſe 11 


leaſe any 
bind her. Bro. grants 157. Kelw. 1 22. 24. H. 7. 24. Co. 5.37, Kelw. 163. 


Qu. iog. 

It lands be given to them two, and the beires of tbeir two bodies, the busband alone 
may levy a Fine and bar their iſſues, and ber alſo, if ſhe do not make ber cline ot 
entry, within five years after the death of her busband. 23 H.8. 28. 

If a woman bave an eſtate for ber life; as tenant in Dower or otherwiſe, and ber 
huaband alone, or he and his wife do by Deed, ſurrender it to him, in reverſion, thi 
is good during the Covertute, but if ſhe ſarvive, or there be à divorce, Casa pay 
contractiu, the wife may enter and defeat the ſurrender , though he to 1— was 
made ve dead, and his heire be in by deſcent; But if the husband and wife furrenge: 
by fine. this is good and will binde the wife. Perk, fo: 117: 

And generally all things done by the husband voluntarily, and out of Court, which 
he and his Wife are compellable to do,ſhall be deemed both their acta, and good. A, 
if be being ſeiſed in bis wives, or joyntly with his Wife, aſfign dower to another 
woman, grant a rent 1.99; Ha] nog or make an Attornment, this ſhal 
bind her, though ig be done by bim alone. 

If i feme ſole make a Feoffmentin fee, or condition to pay ten pound to the Wiſe at 
Eaſter next, and before the day ſhe take a husband, the husband may releaſe this con. 
dition, and bar her for ever, Perk. ſeci. 764. 

A man may make any waſte , or ſpoyl, pull down the houſes , or cut down the 
timber of all choſe that are bis Wives Inheritance that be holdeth in her righ, 
and Dee the husband hath the fee-ſimple of the Land in ber 

igbt. 32 Ed. 3. 26. 
eat, Feat or other eſtate be made to a Feme ſole on condition, and after ſhe 
take g husband who doth not perform, or break the condition, and fo forfeit the 
eſtate, che wife is barred and bound by this: So likewiſe upon a condition in law , as 
if the husband doch commit walt in bis wives laod(See. 7afexr-)20-H. 6.28 Cai, 
Ik ſeme ſale have a Right or Title of Entry inte lands, and afterthe ſame ac. 
— tÞ take « buetagd, and be ſoffer a dying ſeyſed, this doth bar bet al be 
„Litt. Set. 404. | 

If a man bave a ——— — and after marry a wiſe, ani de 
not enter duri 8 d may have an entry in fait ar in lan; 
now by this the , the wife is barred of her dower. Perk, Sell. 366. 


367. 370. 0.246. ſuper Litt. 


If a leaſe be made af two acres for life , the remainder of one acre to a feme ſole, 
and ſhe take a husband, and the tenant for life dye, and the husband doth make ele- 
Rion ef one acre, now this election ſhall bar and bind her, and ſhe ſhall not chooke 
again, Perk, Set. 79. * 

If they two levy a fine of her Land, and the husband alone declare and limit tie 
oſex, this is good, and will bind the wife, if ber diſagreement thereunto be not proved. 
Co. 3. 157. | 

If a Co-partner be marryed, and for equality of partition the husband and wife 
one Rent to the others out of the — ſeme Covert, this being equal, ſnall 

ind the * Cavert fot ever, and neither ſhe nor ber heyrs ſhall avoid 1. 29. A. 
23.1 E 3.1. 

If be be attainted of felony, he doth hereby forfeit the profits of her fret · hold 
land during the Coverture, Cu. ſaper Litt. 35 1. | 3 

che husband and wife he Joynt-cenants, and he be in debt to the King the King 

H paye this Land in execution, (See more in Dower & Diſcontinuance) Plow.321: 
Ik be give or grant away any of her Chattels reall, by act exccnted, this will bind 
and bar the wife: And therefore if a man be poſſeſt of a term in the rige of bu 
wife, if he in the ion confirm the State of the husband and his Wife, to have 
ant hol che d for term of their two lives, by this confirmation her leaſe for 

ars is gone and drom nei. Co. ut ſupra Plow. 1 99. Litr..526.Co 9.129. 10.47.D.264- 
If che wiſe haye any future intereſt, or intereſt termin, the husband alone during 


. — 
| : ma 
cafe any action, or do anything as Execator maydo, earn ta 


—_— . 
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If an Obkgation be made to ber during the Coverture the Haodand by his diſa 
rl 12. 7 H. 6, 1. 

Ira Statut or Obligation be chade to them two, or to ber alone, during the 
Coverture, «nd the husband alone make a defeaſance, or releaſe it; this will berr 
the wife. PI 260. b. Co. ſuper Litt. 3511. 

If mne have cauſe of action for debt, duty, battery, ſlanderz creſpaſſe, or the like, 
che hnbund clove may rele ic daring the Corerre, and bar his wife. Kelw. 92: 


RS W hereby che chanel reall of he Wiſer 
forſeyted, for this is a gift in law. P. 260.6, Coſuper 

Upon an Execution againſt the Husband for his debe, 1 — 
vtearm the husband bath in right of his Wife during her life. 26.27 Eliz. eAmner 
* — e en amtales Court. Co ſaper Litr. f. 351. 

con my . an Attorney for him and his Wife, or caſt a pro- 
. the iſavow or avoid it. 33 H.6:43: 35. H.6. 3 

If the busband do attoru voluntarily in caſe where by the Law neten bows 
to it, this will bind the Wife. Co. 85. 

If Feme ſole, an Executria take a buszband, and be put himſelf in arbitremenc 
— _—_ and an award is mgde, and he die, now the wife cannot 
it.20 H.7. 29. 

Ifthe busban d forfeit IIſads and dye, thoſe Iſſues ſhall be levied ofthe Land of 
the Wiſe. Dec. g Stu. 38 12. HF. 7. t. 

If che husband claim fee in a Nad juris clamat, or diſclaim an Avewry, ſo that the 
Lord recover, the Wife is without Per Martin: 9 H. G. 112 
2 If leaſe be made to husband and wife for life , and the husband commit waſte , 
and dye, now if ſhe continue the ſhe ſhall be ſubjeR to aa a&tion for this 
but contra, if ſhe wave the 21 H. 6.24. 

If the man that is Copy- holder in the righe of his Wife do alien wichonr licence, oe 
otherwiſe commit a the eftare is forfeit. Wittke Wife be aun for life, 
ind ber husband make a Feoffiment. Per. Iuſt. Dodd. Trin 21. | 
Ide husband alone cannot by Fine, R 
— n 


— TI 


be pad o her, adh 

2 matter at all. 9 g e tur fl 
XX — made in Fee. ſimple, or for life oa the band and wite , the 
during his wives life, cannot by Judgment ſurtender, or otherwiſe 
- joqmnre, or diſpoſe any part of n 
boa br ee endo GIN Conero, i H. 6. 45. Dier 


Flite bubend doe commic wiite ia the leres def his wite, and die before the writ writ 

; now neither the wife nor the land Chill be burr by it , bat afrer his — 

diſcharged. 2 H. 4.3. 29 ee — 

If the husband and wife in the right of the wife have t to enter into lands 

acrued to them during the Coverture, and che busband a deſcent , and dying 

Ae r beter er bounded hem en 
2 ” 


or 1— 
. 19. IED = — L. r 


af br vibe and be grane it away, 
— eledof Roverton ich 19 H.6-4,-: 
Ia Leaſe be made to husband and wife of land, which ate ble with dams- 
*, or mote Rent then it is worth; if the aſter bis dend * 


482222 
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Sep. 10: 
25. Where and 
ia what caſe 
the act of the 


wiſe alone 


during the co- 
vertute, ſhall 
bind, where 
nor, and the 


power of a 


eme Cowen. i ſtoffwent 16 ef dur Ch 


of che lod, it ſeems ſhe ſhall not be charged wich damages of Rent. Def, <- S f. 
120. By, Des 
ik be las band and wife levy s fine of the land of the wife, aud be declare uſes alon 
and ſhe diſigter to it, and male is appear; by declaring other uſes | or be like en 
in this caſe the Declaration of the bub and, wil not bar nor bind the wife. C 4.59. 
If re husband diſcontinut his wives land, and goe beyond Sea, and che difcootinuee 
lettetti it to the wife ſor life, and i rethꝭ her liyery, now hereby (be is. remitted, and 
the husband by his diſagreement afterward cannot avoid it. Lit. Sef7.677 | 
If he be uttaitited of felony, this Yotti not forfeit any-freebold eſtate of his wires, 
and no longer, for the tate remaineth iy 


but the profits only during cha Coveicare; 
ĩn the wife..Co.ſuper Litt. 35 b ene 1 
If a leaſe be made to a husband and wife for life, and the husband alien the land in 
fee, or in tayle, now the Leſſor may enter for a ſorfeiture; but if the wiſeſurrivg the 
may tetovet it by a Ci i vice.11, Af. 5. 11.43: Af p. 11. Bri. Cui is thts, 
9,10, «4,1 | b iD Dae 

If be thir is an Abcomptant to the King by reaſon of the receipt of the Kings money 
purchaſe Land after to him and his wife in fee, im tayl, er for their lives, and after the 
Husbund die. in this caſe it ſeems the wife mall not anſwer for this debt with this 
Land,- But if he were debtot᷑ to the King before che purchaſe; Cumra. FF; 150, 
217 Dier. 225. Compt. ars 10.2 b. 110. 6.111. { 

if awetnan have Land byideſcent ot purch ſe; ſoly; or with another, and ber ius 
band alien it to a ſtranger, this bindeth her and her Husbend whilethe lives, and by 
the Commor-Law ſhe might riot have edtred after his den » but maſt bare bad ber 
Cui in vita. Bat how By 32 Hag: It wis provided that ne fine , or. other a& of the 
Hundre ho ns — chat is the Inheritance or fret» hold of the wiſe, ſhall be 
uny diſtontinusace vt burt to the Wife ur het haires. & after het HNusbands (euch 
bar that the or they may enter notwithſtanding, if. lite i. San. 32 H. & ab Cot 


wa," 21 70 | 7; 3>ble: | 
.* IftheMucband by bis luft will deviſe u term he hath-in-che right of his wiſe, this 
will not hurt her, fot this deviſes wid; Co. ſaper Lart. 351 Plow, 418. 
I the Haiband gthnt u rent out of Land he bath an eſtate of for years in her right, 
and after d ys rhis-will not hurt her, for this will not bind the wife. Dier6. (aii 


7 H.6. f. 2 Pl. 4. 3 
the rem inder to the ſurvivor of 


If # fenle by nude to Hdabandꝭ and wife for years, 

them for om an years, the hwband alone tannot diſpoſe of this renizinder 
to but tit. So ifa ade to them for lives, with ſuch a Remainderfor 
years, the husband eannot grant it y. Cu. 0 | 
Ff af Uſdepation he fd by the Hundand in the Advowſon that the wife hath by 
deſcent; this ſhall not prejudicꝝ tlie wift bar ſhe may aſter ber husbands death bark 
r or e, or lain profertannr- bor the preſentment : Burif ſhe 
bave it chaſe; com; for there plenarty is a bur to her if it be fix months; ine 
Husband cannot touch by Eſſoyn, if the wife by covin of the Plaintif ſhall appear 


1 


C 8, 50 Al: Dan, e | „ 3 
1-304 women LafſtefbrMienake 6 Haitiand ; and being iaipledded, they prey it 


ayd of a ſtranger, and thehutband Gejagiy.chis (hall mor hurt the wife, for be iu te 
verflon nworentts/ty NAA Ag. „„ j 
Tete dusband and we demiſe bis! wives Land: by Indenture accordiog tothe 
ſtututt of 3 Hg. rendring a rede; and . aſter theHutbind releaſe all bis tight ex- 
cept 124 &c. Or grant that the leſſee ſhall hold it diſpuniſhable of waſte, ant 
then die, nom ſhe — by cha md though ſue accpt the ia 4 yet ſhe way 
have the ren or brihg un ation of ted ve more, Aumitter, æctuptantr, warranty; 
Leaſe, FA Dies! 8:4 1; 41237 il nub milo 16 15393 om v1 ,* 5 
If a wan deviſe that his Ene ,ðGñ: alt alt hib Landgahü anke a frme Covert his 
Exeter, in this caſe ſue um 'fel M fand — — ton the: and ber 
Husband may ſell it together, 
at her will 4nd ptenfars, and ro give ie to on of her Children), ſhea bote may make 
* Sting: 'Covertare, for ſuł — 
* 7 Inſtrumem. 


\So tion eviſe dai / to h man oo diſpoſe thetroi 


| 
| 
| 
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10. Trin. 2 Carel. Uph c Daniels caſe, B 2 —_ 
a deviſed tnt F 


fe had made his Wife bis Executriz. 89d 


1 ſhe ſheuld 

Lond Hutband, and then ſold the Land to 

this was reſolved to be good : So if a Feoſfent be made to & Feme Covent 
chat fhe ſhait reiaftoff, and ſhe a lone reinfeoff, this is good, and n 

im bis life, nor the wife after his dedth- may avoid it. Plow, 4. 14. 


ondirion to (ell ii, and diftribute- the money 
tor the -Feotſies foule, and ſbe take Husband, and they ten ſell and do di- 
fribade; now this is good, and there is no remedy for the woman after his death in 


| vill be good and bar ber ſelf and 
il} othvrs; if ber Husband do not avoid it in his life time. Co, 10. 43. 32 H. 6.” 31. 


fore any iſſue had by het Hausband, the Lord 
gtehest may enter prefently, and put out the Husband, but after her Husdand 
{'f p- 4i 4 Eaw..3. — 166 {Co ſuper Liet: 665. 


4, and the woman took -& ſecond 


14Ed 3, Cui is vita. 19. 
if Lands are given to a woman on c 


1 no Conſtiehce.: 10 H. 7. 20 Women: Lawyer, fal. 
1 ſhe alone doth levy a Fine of her dn Land, it will be 


If ＋＋— of Felony be 


Iſſue by her, Contra. 


If ſhe d an Executrix or Adminiſtratrix, 


to, or 


ay Debes or Le gacies due from the Teſtator, ſo it be dont duly, and: not in pre. 
ods fake, maugre the reerh 


df ter husband; and the —— — 
a; but if he deliver any $ e 
— Treſpaſſe apainſt che taker. But Quere for 
bites Wats . Goldsboyrow , It was held that a Feme Covert cannot 


ies, for M. 18 


22. 
or aſſent 


Lepacy without der husband. Co. 53.27, 2. H. 3. 15. 18. MG. F Z. 
ems ſubſe quent of ber 

— 2 — — — — 
e ee r goods raktn away, or other wrongs done, Dr 
ſie fut. may be recovered by hims Alſo ſhe may take either a ſtranger, or her 


tde Licence precedent, or : 


AfFeme Covert may : 
make him Executor alſo, if 


lusband make a will, s 


fuck duties as were due to her before marriage 
were due to ber in Action and not in poſſeſſion ; As if when ſhe were ſole, fhe had 
thade a Lebſe for her fife 'rendting Rene, and the Rent is in 
or ſhe being Execatrix and bad many 


kiba nd, her Executdr;ac to all 


owing her or rr 


which 


male a will wc hont bis leave, and make / S, her Executor, and her 


a hasband do by 
to it after wur ds, or after I, S. have proved the will, do-deliver him the 
will, Bro. 7 eftament 10. 12: H. 7, 33. 


il, und che 


, this makes it a good 
Pennant Lawyer f. 1 24. Perk, fol. g x 

A wiftelvac may-conmet for ber 
hosband muſt per fortne ir, unleſs it he in caſe 
ſeller to tetle with herjor let ber hivr. any: Alſo if the wife buy unnee 


— & prey Foc, 


Aden the 


this will bind bim. 11 H. 6.38. — 
41 et; 


rell,and che husband do after agree to ir 
Tria d Banee $34 V/Fidtiam Garde ciſe. 


If buy any thing that oe te the aſc of the husband, tbougb de had no 

( — — if tbe Husband aftet be do beare of it, do age to it, 

give. ſelf or charge - 
k wnbout, 


| good, whether ie be to 
ot not, but his conſent will not make a Feoffment made hy ber - het 
1 H. 8. f. 38 


this will bind him. And ſo it ſeems of any thing elſe, for ſhe may 
ayoſhet wands goods of chactells by his conſem; and if ſhe 
if he da aſtet i agree to it, chu makes che contract 
good, ON. B. 62. er. 234. Fus. Deb; 1 20. 
17 M$! 34; M the'wite doe uſe to ſbii che husband goods, 


| _ doth allow of 
it, and vifirme it her ſalv w ill be good, eſpecially if it be ſuch thingi us ate fie foe + 


Net ty let ae Butter, Chierſe, Eggs or Calfes, & ſhe in ſuch caſe may give licenſe to 


the buyen to fetch the. Calf ont of the leaſe, and this licence muy be good, 


Go! Her 1 A heme Covert may be à Duſſeiſertſe without aſſent of hee 
in an Affiſe. Some hold that ſhe 
ation, und that the d uabend canoot 


dubind, and be ſbalf be charped with 

alone may ſoc in the ſyitituall Court with d 

88 that any probebicion lyeth againſt her. Sa Huwundtt cnſe. y. pur. 
M3 v2. : 4 *1 R233 14534 7 TRIS | "Rr 2 
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A feme Covert may take an A busband, ſhe 
n ion or Feoſſment good, until 

and the wife do not appear at the day, | . 

A Feme Covert alone can do noch! 


the Coverture, with any her lands, 
goods or charrels, ſhe bath in her own right wirbout her husband, for thu the ; 
Sub poteſtate viri et omnia qua ſunt v cori, ſunt ipſias viri, & res licet ſit propria gy, 
Nr, vir tamen rjus enſter cum t caput mulieris, & non habet V ror poreſfanem (nj fed 
jr; Therefore all Feoffments, Deed, Gifts, and Gum, 3 ber _— void 
although they be exe. 

4 


| ſhe ſay in the Deed ſhe is ſole, and not married, 
cuted by livery of ſeyſin, or attornment, And although the Huband know of | 
iBenor lib. 2-cap.15. Ce. ſuper Litt. 112. 14 Sm I: 

A Deviſe by ber of ber Land by Will is void. If a Feoffment be made to her, he 
ſhall rake nothing untill be agreeto it, and a bare Yerba/l agreement of the Ruben 
will avoid it. And if the nd be vagrant, have not been in the Councry 
a great while, end ſhe know not whether he be dead or alve,and ſhe Reckoring thu 
ſhe is ſole, arent charge out of bet Land, yet this is void, and iſ the Gramm 
enter and diſtraine for the Rent, the Husband may have an action of T reſpaſs again 
him, Dyer 34. 34. H. 8. ca. 5. 1 H. 7. 16. Perk, fo: 2. 

- She cannot give or ſell his or chattells by contract or bargaine without hy 
n . And if ſhe do, it is void, neither. can the 
Live them by Will, without his agreement: precedent or ſubſequent. Dyer 234. 

If ſhe enter into any Bond, Statuce, or Recognizance alone without ber bwband, 
they are voii and will not binde him,ſhe alone cannot releaſe any debt duc 
Executor or Ce; 10. 43. Kelw, 10.16, H. 7. 5. 1 H. 3. 12. 1 H. . ij 
Ce. J. 27. New. 12, 21. | 
I ſhe buy or make any contract for goods, and to pay mony, without his autbo- 
rity, this will not binde bim, albeit the ching bought do come to che uſe of by 
bouſe, unleſs he doe afterwards agree to it. Dyer 23. 21 H. 7. 40. 11 K 6, 38. 


JN. B. 62. N 1 MO. 

I ſhe contract for ipparrel, more then isneedfull, and that is the 
uin band Call not be charged with it, nor bound by it. 11 H. 6. 38. : 
Foy del paid to me upon Bill, or Bond, or Rent on a and it be paid to 

my wife, undiſhe accept it, this will not prejudice me if I after diſigtee to it. Bur if 

Jonce ngree, the payment is good. And untill I do diſagree, the Lam tech con 

clade, I do agree and allow of it, and although it be a Rent that was hens before 

the marriage, Jer it is all one.  Adjudge Sir Paul Tracy's caſe in 19, Jaco. J. A. 

She canno#ſae, nor be ſued, without him, nor plead any other Plea then be doch 

int fulc;nnleſs ic be in ſome ſpeciall caſe where he is dead in Law. 33. H. 6. 11; 

2 H. iq · cui in vita. 3. 1. H. 4. [2-44 | | 

She cannot be Executor without her husband agreement, nor being ſo made, do 


da Act that migbt be a devaſtevit of the goods without him. C.. 5, 27. 33 H. 43. 


- .* Sheſhall never be recea ved to diſavow the ſuit of the husband and bet ſelf; 39. 
Aff. Ser Inſant, Abilitie. | | 
The husband and 8222 together, and by Fine or common Recovery 
Sec. 12. where ſheivexcluded)make a good aſſurance of any Land the hath any free-bold 


Where and Bftate in, and barr her of ber Ticle and right of Dower or Joinrure into hex,greſere 
Far mar do hurbands Land, and ſo by a recovery ſaffered by hutband and wife, ia Lands be m 
daring the paſsher Lahd d här they cannot do it by Deed indented ( 50 thougb after it be is- 
Corerture,and polled )-Beoffment, nor the like, unleſs ic be by ſpeciall cuſtome. And where ſhe 
= — i dothjoynwigh him to levie a fine or ſuffer a recovery; ſhe it 50 benny bin 
and wife to. that taheth the Comfance of the fine or the Recovery, San 1 8. Ed 1. But if they 
gether, and be both within age at the time of the levying of the Fine, they may at their full age 
where not. avoid it by Writ of Error. e Cale, Z. R. 29. Flic. Bec. & fn. fo. . Cv 
10. 43, Kal. ro. Br. 1011 Plow. 515. Star. 3 4.H g. cap. 22. Crempt. Jur. 109-4; K. 
e made by Deed of ber Land, between the Hu: band and wile, 
and another, and ſhe . agree to it after her husbands deatb,chis is good and will bind 
her. 20. H, 7. 8. Co, ſuper Litt. fo. 171. The 


Cass. lh. Marriage. = 


The husband a nd wife together, may make a Leaſe of the wifes Land, rend 
i rent and if ſhe after his death accept che Rent, by this the Leaſe is alt 
the wife cannot avoid it (See Accepronce ) 
They may by themſelves or by Attorney make a Leaſe of herLand to vy a. title aa 
ſuch a Leaſe is good without queſtion. per Fuſt.Fones S mmer Affe at Glam Car. 
If they two de ſeiſed of any eſtate of Inberitance in Eee · ſimpl or Fee. taile, Jointly 
before the Coverture or after, or if the Hnsband be ſeiſed of any ſuch eſtare in the 
right of bis wife, they two may make Leaſes for three lives or twenty one yeares to 
binde their iſſues, or beirs by the 32 H. g cap.8. and this may be withour Fine or 
recovery by a Deed inthe Country (See Leaſes) Co. 506.6. 37. Coſwper. Lite. f. 
If the Husband have a Coppy-hold eſtate in fee, or for life within a mannor in the 
right of hu Wife, they two may make & good ſurrender of it, and fo, ſell ir. But it 
ſees in the caſe che wife muſt be Excluded in the Court there before het ſurrender 
de taken. Co. 4. 23. 6 Dier 344 K nolds caſe M. fac. B*R. EM | 
She may with bis conſent deviſe her goods, by hu authority, make contracts, vide 
ſupra Dier.334 C0.632.20 H. 6. 23.21 H. 7. 40: 
Wbatſoever act ſhe being ſole might have avoided by ber Infancy, ſhe and her Hut- 
band both may avoid by entrie or action after marriage, if they take the time Lite, 


F, 


Sth, 
But though her husband joyn with her, they cannot grant that which is not gran- 
table. As if the wife have the wardſhip of an Infant and of his Lands, by reaſon of 
a Tenure in Socage, and ſhe and ber husband grant it, this is void. Plow, 293. 
And though ber husband joyn with her, ot give his conſent, yet ſhe cannot deviſe 
Tide labert and wife both ecognizance 
I the wife both joyn in a Statute R i this will not bind the 
— — Fb 
All acts done by a Feme ſole, that be couotermandable, done to the di | 17 Where and 
ef ber husband, if they be not executed before the marriage, are countermanded by what c. 
the marriage, whereof ſee Conntermand. See Fine Numb. G: g. Grant Numb 2. 3. — 
But ſach acto as are done by, or to her, that are or muy be for ber advantage, are che — 
not countermanded by the marriage : So alſo foch acti is are not coumtermaũdable: rizge, and 
Auf the Conuſance of a Fine be by her whiles ſhe is ſole, and ſhe marry before the wh*re and 
recording and finiſhing of it, yer the Fine may go on: So if a Femve ſole deliver aDeed D 
win Eſcrow to take effect as her Deed, after certain conditions performed, aud be- 
fore they be performed ſhe marry, yet che conditions may be performed, and the 
Deed take effect according to the intent and agreement. Dyer 246. 
If a Fewe ſole and another have a leaſe for years in Joynenancy, and ſhe take a 
husband, yet che Joyntenancy doth continue and is not determined. 
If a leaſe at will be made to 8 Feme ſole, and ſhe take a husband, this leaſe is not 
determined. Plow 418. Kelw. 61. See Conmermand 
In ſome caſes, & for ſome cauſes the hasband and wife maſt joyn in the Suit: As if . — 
any wroog be done to the perſon, name, ot lands of the Wife, before, ot during the whac —— 
Coverare, or if the Suit be upon any Covenant on « leaſe made by the husband and fall be ſued 
Wife of the Wives Lands, where the Covenant is made to them both: or if the Safe dad maincain- 
be for any Inheritance, as Lands, Commons, Advowſons, or the like, that do be- ns 


long tothe Wife, 9. EA 4.5 2. Dyer 905. 40 Cd. 3. 3. 21 H.6. 30. (4. 5. 16. 97s joyntly, and 
the h 


39. u- 
If an action of Debt upon arrearages of accompt ( whete one was rectiver to her band ſhal have 
whiles he was ſole ) they muſt boch joyn, and that though the Auditore were 2199 
during the Coverture in a writ of Deti u of Charters of the inhericance of his * Aer Þ 
the Wile, they muſt joyne. e 
If one have a term in the right of his Wife ( and be onted of it) it ſeems they botli where, and 
muſt jon in an Ejettions Fivme. But quare, 47 Ed. 3. 12. Plyw. 419. 16 Ed. 4.18. — 
If bueband and wife make u leaſe for years of the Wives Land fer welt Joyn in an 
ition of Way, eiſe it is not good. 7 H.4:v. 3 H. 6. 63. 
lo treſpaſs, if the Plaintiff recover againſt the husband und wife by fuſſe verdict 
they mult boch joyn in the arcaint, Bucin ſome eaſes the husbend muſt ſae alone nd 
not 
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not joyn his wife wich him : As if goods be delivered-by them both, the baden, 
alone muſt bring the Detinue: Or if an Aſſumpſit were made to the wiſe to Piy to 
the husband money, the husband alone muſt (ue for it: If he ſell any of hit Was 


land for money, he alone muſt ſue for the money, or for any goods or chatrels chat 


. were hers, he alone muſt bring the Repievin. But if the goods were his Wives 30 
Executrix 


. have a 

right, and he make a leaſe for years, and the Leſſce do Waſt, and the husband have 

- cauſe to briog an action of gen : yr — A 

- wiſe, yet he alone may have the writ of Champarty: So if a man bring a writ of 
1 a poſſeſſion 4 — ; 


Seck. 14. 
19 
at ations 

t to he 


2 


benband and 


wife, for a 
thing done by 
them during, 
or before the 
coyerture. 


| be for, wrong done before or aſter the Coverture on the wives Land whertin 


to another, there he may joyn ber with him in che Suit: So likewiſe if the 
goods were taken from ber, dum ſola fait. 46 Ed. 3.20. 27 H.8.24, g x1 4. 
48 EA. 3. 18. Fitz. Reception 37. A. 11. 1 2 | 
„If he have execution of a Statute made to his Wife, or the had execution 
before. the Marriage, and he is afterwards oufted, be alone may ſue for it.; , 
J. „a1... | 7 | 
f be ſue for money promiſed him in marriage, be alone may ſoe for it: But he mag 
be adviſed whether at the Common-law, or in the Spixituall Court: for which, lee 
Aftion ſur le Caſe and Probibition, and thele cuſes 23. Af. Pl. 20. 45 Bd; 44. 
I4 Fd. 4. 32. 17 Ed: 4. 5. 19 Ed. 4. 10. Engliſh Lawyer 197. 
If a leaſe for years be made, or wardſhip granted to a husband and wife; ands 
be diſturb/ d. che huꝛband, as it ſeems, may ſue, alone, or he wr Joya his wife with hum 
Fitz. Joynder in Action 20. If the wife have a turn to preſent to. a Church and de 
husband is let, he alone may ſue for this, 50 Ed 3. 13. 
In treſpaſi upon the Statute, 5 Rich. 2+ the husband alone may ſue. and fo likewiſe 
for taking away Charters that do concern the inheritance? So if be alone deliver 
ſuch Charters. | oats 
And in ſome cafes the husband may ſue alone, or may joyn bis wife with bim at his 
election: As where an obligation is made to them two during the Coverture: Soif a 
accompt were made to her as her receiver when ſhe. was ſole : So if they tuo make 
a leaſe of their Land, and the Leſſee make Waſt : So in all actions of the nature of 


Damages only are to berecovered, and be alone may releaſe it : As where a Net- 
on is ances to a husband and wife, and the Leſſee break her Covenant 50 if ſhe 
ent charge arrear before the Marriage :, So if be have a Leaſe for lifeia her 


Ran 1 pure uxoris, he may bring it in his own name; 
If the husband be lord in the right of bis wife, of a Mannor, and they have cue to 
bring a writ of Reſceus, he alone, or both of them may ſue : And alwaies where the 
action may ſurvive the Wife, ſhe may joyn in the Writ ; And generally where the 
hu bands releaſe is good, and will barr the Wife, or that which is in demand, or to 
be recovered, cometh meerly and only to the husband, there he may ſue in bis own 
name if he will, as u here he ſuet one for chaſing in a free Chiſe, which he holds in 
the right of his Wife, or for Strays taken of Lands holden in the right of his wiſe, 
or for breaking of a houſe, and carrying away the timber of a houſe, or esting che 
Graſs, cc. which is his wives inheritance;So in ſuch like caſes where damages is only 


to be recovered, H. 6. 37. 16 Ed. 4. 83. H. 6. 53. 43 Cf. 3.3. 8. 26. 21 H. 6. 


30 7H. 7. 2. 46 Ed. 3. 3: 8 H. 4. 21. Aach. 47. pl. 75. 212. 249. 
In ſome caſes where there is cauſe of action that doth concern a Fe Coevert, 


and the Suit muſt be brought againſt the husband and the Wife, for in no caſe can the 


Wite be ſued in any action without the husbe ud, and in ſome caſes the husband cin. 
not be ſued without the Wife; as where the ſuit is for the recovery of an Land: 
whereof the Wife bath any eſtate of freehold: So if one deliver goods to a N ſole 
who doth after marry, the husband and Wife muſt be both ſued. If the husband doe 


commit Waſte in the Land be hath in the right of his Wite, the ſuit muſt be zgaint 


thep both; So if a man have cauſe to haye an action of the Cale againſt's man that 
hath land in the right of his Wife, for not reparations,wbersby bis Land was drowned 
it muſt be againſt them both: So if a Leaſe be made to a hosband and Wife for yeats, 
rendring Rent, Derivxe for the Rent or Haſt muſt be brought againſt them botd. 


39 Ed. 5-17; Co. 5. 11.63. 5. 32. 1 Hyd) 3 . 3 H. 4 1. : 
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If a Feme-covert finde goods, and convert them to her ownuſe, ic ſeems the acti- 
on muſt be brought againſt them, and not againſt the husband onely, if ſhe ſlinder 
another, ot beat him, or do any Treſpaſs, or otherwiſe, to him or his, the Action muſt 
de conceived againſt them both Dyer 355. 9 Ed. 4.2, 4. . 31, 32 Eliz, Co. 11. 6156 
gut in ſome caſes the husband muſt be ſued alone, as if they two make an Obliga- 20. What nor, 
tion, during the Coverture, be alone mult be ſued upon its Co. ſuper Litti. — azunſt che 
If one be Guarden in Chiyalry, in the right of his wife, and a woman have cauſe —— — 
o demand Dower out of the Land, he muſt ſue the husband onely; ſo if the Ward. the one way bs 
ip were granted co the husband and wife; ſo if a Rent be granted out of the Land the other ac 


2 man holds in the right of his wife, to another for his life, and it be arrear, and he wo — 
arty who 
ſueth them. 


dies; here the Action of Debt ſhall be brought againſt the husband alone. So if a 
wife be Guardeinin Soccage of the Lands of ao Infant, and take a husband, for the 
time before the Marriage, they muſt be joyned, but for the time after the Marriage, 
will lie againſt him alone. Fitz. Debt, 180. Briſſ. Aſſe 561. Briſ. 847.930. 
But an Action of Trovet and Converſion of the Trovet of the wife, it ſeems may 21. Where one 
be brought againſt the husband and wife, or the husband alone. Drapers caſe, Mich. of yn ſhall 
176 J. .. „nn Od I T7 | | ' anſwer with. 
If one have a. Ward in the right of his wife, and a woman have cauſe to bring her 3 the — 
Writ of Dower, ſhe muſt have it againſt the husband ontly ; but H a Writ of Ward: 34 , 6. 1. 
thip be brought to recover à Ward, it ſhall be brought againſt-rhem both, becauſe 36 4.6. 1. 
of Voucher. 46 Ed.3. 20. 4 TERED + 43 Ed 3.18. 
And where the Action is brought againſt the husband and wife ſhe moſt be named 4 52:3: 2+- 
Wife in the Writ : But in no caſe may the wife be ſued alone, whiles the husband is = _ 
Fus god known to be ſo, anteſs.ic be in ſome rare caſe, wheteof the husband for 9 Ed.. 2 3. 


ne offence is baniſhed, &c. 42 Ed 3:23. 9 H. 8. 
Ic is a Wait lying where Lands are 
y 


phere ] | fag dr wr man on condition he ſhall 5 K. 4. 6. 
e the womanto wiſe by. a — ore that dey he doth. diſable hamſelfior at tbe 0% 5% 
he doth not take her accord then the Donee may have ghis Writ to recover ,;; — 2 
be Land again. But this is nom out of uſe. 1 H. 4. 2 H. 7. 18 EAA. L F. N. B. 
105. (2. 15: 058.4 
It is a Weir that lieth where u. man is ſeiſed of Lands im Fe&-fimple) Fee · tail. or for cui in vin. 
term of his Ife in che righꝭ of his wiſe, and dochalien the ſame, and dieth: hen the 
wiſe ſhall have this Wric to recover the Land ſo aliened. And if ſhe die before it be 
recovered, her heir may have a ſar cui in vita Exp. Tim q db Law, p.85. | 
A Feme-covert may commit a Felony, and be principal. oc atceſſoty, as another 22. How Cri. 
may, 4s if. ſhe kill a man, or ſteal goods, orrecriveſtoln goods. without her busbands Mival Mitter 
privity ;. and if ſhe do ſo, ſhe muſt anſwer it ber ſelf, for ber husband ſhalf ſuffer no done by them 
Corporal pahiſhment for ber: Bug if a Femt - cott heal aby thing by the command- „, dh 
ment of her husband, or together with ber h | ſhe:fiall;bo quit, for iris be conſirued, 
Eflpoginþer, Kere if ſhe hold a man whiles ber husband kill him, and if ſhi fe- 2nd how they! 
ceive Goods of usbands ſtealing, though ſhe nos it. ſhe i not acceſſory;for the lil be Tuniſh- 
Weary to.diſcover ber huihand 25 Ed 4.29 A. pl raf I Aero Let che g. 
„ a& ch is high Treaſon in an ocher, ſhalt be ſo in ber h and dor cis offenete f 
Wire So allo for Fetti. Treaſon for the killing of ber husband. Dy. 
f a woman do commit any miſdemeanor, as Ryot, Battery, &c. for which ſne Self. If. 
unn and thereupon muſt be againſt her alone, thretein ſlle muſt 
ait i nd che Fine put ppon ber, (tt tbe levied hpoti ber 
haghands ga 195 6s, bus t body muſt anſwer it. and the K ing muſt ay; far 
bis ut in caſes where forany miſdemtantr-made by c Sas 
ane. I 11 


nt! 


tte, it js otherwiſe provided, Faiths 6 he beats on jr not 8 03 024.4 4 21 

ei the! 00 of ew0.marnied perſons befare coupled rqyecher, by feycehced?P: zz. Diver 

a Jddg, for it 18 impoſſible that After perla dare laufully married, : they muy by any ales 
ait vat ia 


r Yen | — _ f 10 fn 

feng eg. 19 ID , ff to On g Na 7 : 

1 Abc ecimes, 4.1 culs Matrrimniey,) whith doth difſolre and make à | 
wpllicy of che rriape gn Neha — when the Divorce is dy vca- oy 
hi of fome cfſengalten lien CS ert canſa moon cauſe ri piii iris | 
"A; vel 


Marriage. CHAP. 109. 


vel impotemtie, conf affinitatu vel conſanguinitatss, and this Divorce that ig ofthis 
kinde,which is per |, makes ſuch a nullity of the Marriage 40 initio, that he may 
rake any other wie, or ſhe another husband, that all the children had between them, 
durin this marriage, are reputed Baſtards, the wife ſhall have no Dower, the bus. 
band ſhall nor — — 2 — — 31 H. 8. 11. 
38. (5.7.45. 9. 141, 147. Kew. 164. Co ittl. 235. 
122 kinde of ht. + thy is 4 menſa & toro ; 200 chis is when the Divorce is 

Canſa adulterii, ot C auſa profeſſionis, which is onely till reconcilement be had, and 
doth not difſolve the Marriage, nor produce any of — oe, ſo th 
caſe the wife may bo endo- and the children inherit, notwithſt andi 

auſes therecf. The cauſes of Divotee, 40 ſometimes precede, and fotnerimes Gol that 
age; precede, as in all the cauſes before, where there is any ſach im ; wif it 
beſo that two be married, Infra annor rinbiles, for this "Ur their fl age, ork 
divorced : $0 if either of the ſaid parties be, inops ments, at the time of, and 
after the marriage. 4 E43. in ſuis 39 Ed.3. 4) CL. 2. 

Cauſa conſangui- If tuo be martied chat be wi the degrees of Conſanguinity or A&nity — 

nitats & ahi: den, this is cauſe of Divorce: As if a Woman do marry, her Grand- father, Father 

tet. Sons fon; or Brother of the whole, or of the belf Blood, her Father ot bet Mothers 
Brother, her Brother or Siſters Som, Brother or Sifters Children, ora Man married 
the Widaw. of his Grand-father, Fathee,\Son, Sons Sbm the Widow of his Brother 
or Brothers Son, or his Brothers Sons Son, nor with the Grand- mother, Mother, 

tet, Nexce, Gteat Aust, or Silter'of his deceaſed Wife. Sale Lam, fyi. 

25 H. 23. —— 

Cauſaproeſſ If one be a profoſſed Infidel, and the other a profeſſ Chriſta, it ſeems this iy 
cauſe of Divorce. 

Cauſe frigid IF either of the parties at che time of greg ate. vnuble and unfic for 

* procreation, for — ahe/ eras ny be , acid their after-marriage 

others, good; but ir ſeetns it maſt be ſueh as was at the time of the marriage, 9912 
happen lie marriage, it is aocauſe.” Co. 5. 98. Dy 179. ExghÞ Langer Co, 


Cavſa.pr econ- A ate have Comte e befbre with atidtter, now this is fuficientciuſe 
radlui. of — of — indcher iter tis Precoatrat. See 32 H4.48, 
6.3 | rf} 11 51 7. 6 
Cauſa ters, 55 alſo if a bo made rough or ofen ry be cone terms n be 
s s fore; this is 2 — pf 
Cauſe adulterii, Sothe cauſes alſo do ſurceed the earrings w when it i for Adult 
— . 1. 
| being an Infidel 


which by the Canon, is Carnal and Spiritaal, for they diffolve Ma 
of y 04m is converted to Chriſtian Faith, dtheother being 
la bet which aivorcsdods Gork/an bring forth "ey be tha he 
y 5113 0 E. 
n. WT — — — oth = Ws 
Thy fle may oman ntra er, 
outer : Lawand Truth. bearbch the ſirname of lis Father : Bur if 10 uad 


thereof, = 1 Den ifſue bach 1 and deromes 2h aſturd. Co 
1 mM Tad 74 


Sei. L 6. "Trae end . ant viſe, e ekt 
nom if a Divorce be made berweem theme er . 
25. Where and 2 1 Ho 


what thin Leaſe. Co. ſafer Liub a; 
— — 2 5 FEST: iven —.— a — and his Wife,” = —— Mate to 
ter Mere 7 eee, weir Goat of 


rund what ad 


of 2 2 
nd ſhall bind 
the Wife afrer or hy —— Aa 


he Div 
_— x . — W Ant to 
hat not. Cu u, Ditvercines:'is: — ene ger a 1 1 2 held in 


— 


—— 


(_HAP. 110. 
:oht alone, or joyntly with him, which he aliened during the Coverture; or ſhe may 
— the Statute of 32 H. 8. But ſuch things as are executed, as Gifts and Sales 
of ber Goods, Waſte, Seiſage of Wards, Receipts of Rents, and Preſentments to 
necefices, and the like, that wete done during the Coverture, ſhall ſtand, and canno 
he avoided. Broo. —— — 7% 3 A, 
be given to her Hus band, in Ftank-· wi marriage, 
D be divorced, now the wife (hall have alithe Land ; and if the Husband 
keop it from her, ſhe may ſue him, So if Goods were given unto her, with the marri- 
age of her Husband, and after they are divorced, ſhe ſhall have all the Goods that are 
left, and not (bona fide) ſold or ſpent, to her ſelf, and may have a Detinue for to re- 
cover them, or ſhe =y ſuc in the Spiritual Court for them. 19 4. 512. Dyer 13. 
. 139. 6 H8.7. | 
14. Husband during the N releaſe a Legacy due to his Wife, and after 
they are divorced, it is ſaid the Releaſe is not good to binde the wife; but quere of 
this caſe, for I think the contrary to be Law, Tory and Stepbinp, B. R. 44 Elis. 

If one chat is bound tb a Woman by Obligation marry her, and after they be divor- 
ced, it ſeems ber action that was fuſpended,is now revived. See 11 H.7.4. Dyer 140. 
If Lands be given to the Husband and Wife, ſo as now they have no Moyeties, yet 
if they be after divorced, there ſhall be Moyeties again between k: And if they 

es in Tail, and after divorced; now they have but Fraun tenant. Bro. Tail 9. 
Perk, ſelt. 238. See more in Women, Widows, Acgeptance, and # 2 

Ic u a double marriage, which by the Common Law was an ãm̃pediment to a man Bigery, 
to demand bis Clergy in Felony, or to be called to holy Orders, which is now out of 
aſe, and altered. 1 EAG. 12. 1 Eliz, 7. 18 Ed3. 2. Expert Terms of the Law, 


M.38. 


Marque, Maſont, Cc. 739 


— 


CHAP. CX. 
Of Marque, Maſons, Malt, Maltflers, and Marſbes. = 


— —_—— 


q Arque, and Letters of Marque, are authority given by the Su- wark or Re- 
preme Magiſtrate to fome perſons, to right ves upon priſal, whar. 

ſtrangers without the Limits, and reach of our Laws, by the 

taking of their Goods, to make amends for ſome wrong done 

by them to ſome of ours; for which they are deſtitute of Re- 

— in another Country. And it is fo called, becauſe the 

griefs whereupon theſe Letters are ſought and granted, are 

commonly given about the Bounds and Limits of Coun- 

try, or becauſe the Remedie there is moſt likely to be had by 

ſome ſudden inrode, and hapning of fuch Recompence of the Injury received, as 

may molt conveniently be lighted upon. 15 H,6.8. 4 H. 5 7. «AF, 25 Pune, 1649. 
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17 April, 1649. 
For Maſons. 3 H. 6. 1. Maſons, 
For Marſhes and Fens. 4 Pac. 8. 13: 7 Fac. 10. Marſhes and 
| Fens. 


Of Malt and Maliſters. 


Or Malt and Malfters, theſe things are to be known: - 
1. It muſt be made of good Grain, and well, and orderly prepared. 
2. It muſt not be ſold till it be well cleanſed. 
3, Officers may ſearch for bad Malt, and if they finde any, ſell it away. 2 Ed. 8. 10. 
4. Juſtices of the Peace, in Seſſions, may reſtrain the ſuperfluous number of Mal- 
lers, and of Buyers of Barley to make Mal-. MEN 
| Bbbbb 2 5. Such 


— Maſter and Servant. C Cc. Char, In. 


5. Such as have Barley of their. an, may make this into Malt, 39 Clic. 16. 

6. The Malt made in che of Hunting1on, Cambridge, Northampeon, und 
Bedferdyund brought 0 Loudon, mul be very well eleanſed from daft and filth. Ang 
Officers of the places where it is ſold; myſt ſoareh and ſee to it, and puniſ defies, 
17 K. 2. 4 1 | | 
7. When Malt i at ſixteen ſhillings the Quarter, Beer may be tranſported to 
Alben in Catks, Sac T naheren, und fac. 13 25 

The old beate foo this are, 17 Er U. 2 Bd. 10. 39 Flic 6. 3 f. ti. 


tid 1 88 
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Of Mefter and Servant, Meaſon or 


7 S Tot re 


Dwelling-bonſe. 
Seb. 1. 
1. Mafter and 
Servant. and Retainer, owerh aud fervice to another; which 


\SS therefore is called his Maſter. And amongſt Servants 

DS rc — and famifiar, (i.) 5 ia * 
confianely in Houſe, or attending on theit Naben bag. 
And theſe are called Menial and Familiar Servants; and 
theſe are either for a leſs time, As luch as are hired by the 
year, or half a quarter of the year, or ſuch as are for a longer 
eime : As Apprentices which are for ſeven oreight, or more years. And others are 


Retainer, extraordinary, and upon occaſi en orely, a5 Rerainers. who are not dwelling with him 
bur bear the Maſters name and Livery, Laborers, and the like; alſo ſome Servants are 


2. The kindes 
of Servant. 


Univerſal and General. (i.) Such as are to look to all their Maſters buſineſs, and to 


to 


ſerve him in all his lawful commgnds, and others are ſpecial and particular, . (i 
as are to look to ſome things onely, and co ſerve him in ſome ſpecial 2 
as Bailiffs, Parkers, Stewards, Butlers, Receivers, and the like; and in all theſe 
the general Rule of Law is: That, gceerding as the Agreement and Reteineris, fo 
the Servans muſt do bis work, and fo he Maſe mul pay his wages j and ii cer 
have Reciprocal Remedy ane againſt another. See Jter un o 


What Acts of 
the Servant {| 
ſhall binde the 1. 


Jo mareer of B for 
Contra. thi 


2, 


tion his Maſters name 
have the thing bought, 
in theſe caſes. 

3. Where the thing bought, doth eos to bis Maſters uſe, and bedoth afſenttoir. 
4. When he doth afterwards aſſent to it, though the thing bought do not come to 
his uſe ; for a ſubſequent aſſent c equivalent ta a precydent authority. And inthele 
— — 1 — of Debt _ the Mafter : And if the Servant 

do make any promiſe to pay the money, the Buyer upon this, 

have his Adion of the Cafe againfi the Servant alſo. And Nudel by ehe better op 
nion, That theſe Contracts are good, altheagh the Servant in his Contract, do never 
meotion the nam of b Maſter. Ber gerarally is all other Cafes, the Contractof 
the Servant aa to tha Maſtery is void; ani will not binde him. Fire. 202, 27 AL j. 
I H. 6. 20. P. 11. F. N. B. 62. D. & . Dyer 234. 2 N26. 21 = 
0 


Cue. 111. Maſter and Servant, &c. 


den allag the Matters Goods or Chatrels, the Comet of the Seryant will bnde 
the Mater, and alter the property of the thing ſold ; in either of theleicaſes, 
1. When the Servant bath any ent authority, general or ſpecial to (ell it; 
god there ir wilt binde che Maſter, though the money be not paid to the Maſter, or 
come not co his uſe; and though he have no — , 
3 'Soif he have no-fuch- expreſ charge ond agkecicy, if le l. +commonand 
ily, and uſe to ſell for his Maſter. THI 
J. if the Maſteragree to the. Ale and bargain alnpit i 4 A FI Yak? 
142 have: an Action o Debt in his oun — — Broo; Debt. 


that ia foeh a known Baily, or bath doch an Autheniey. Pledg or 
Exchange any of bis Maſters Cattle for Corn, or the like, and the Conn come to his 
Maſters uſe, the Maftetis bound by chr As. a Couttact made to d Wie, is good 
when the Husband m__—_ ſo it is of a Onttadt to a Servant,: and it hall 
be ſaid to be made to the Husband, and Maſter himſelf. In all che caſes of by 


a Servant, if he promiſe to pay the money by a day, the Seller may have an 
upon the caſe, — that —— 3 ůͤ— 
on the Contract. See Conoratt. ect] 2 

If then Merchant, A ores deren te buy one kiade of Stuff for 
me, Tinue, or the like, pres = or other Cdmmodities for 
me, and aſſume to pay it, I may be ſued upon thie Cota of any Folder. Goldebs 
139. p7.46 
— . and bo will will uy hay, 
here the Maſter ſhall be chargable for how-much-ſoever the' — fetch, 
C8. 146. eM 2. 0: KEE 

| If one lend his Servantto Market or par to buy Cantie;or uber r things for hiw,aod Zell 2. 
loch noc teil him of whom he ſhall buy it; new of ο ονer be ſhall bay ic, che 
— — wer uns Ay — I ng mn 
Servant buy of the Den. & Se. 137. 

If ſuch a Servace as is wed to and i, fel) bis. ſe; or exchavge bis 
Or for Wheat that cometh to his Mafters wie ; —— and the Mafter may not 
have an Action of Treſpaſs for it; and he ſhall be charged for the Corn, and the 
ocher need not ſhew that he had aachoricy from his Mader, Ney 110. - 

If onemake a man his general Receiver, —— money of a Pebtor of In matter of + 
dis Maſters, and makerh him an Acquittance, xd payeth not che money to his Maſter, Receipr, Giſt, 
yet this payment ſhalt binde the Matter, ana dt the Debtor ; but if he make an Piſcharge, 

Acquittance to him, and he pay not the money, this will not binde the Maſter. And 

if « — trater ts geueraſ Receiver by writing, and give him power alſo 
— — and he une an Acquitiance to one of whom he re- 
ceives not money ; this witl binde the Matter, and diſcharge the Debts Doc. & Se. 
— Nr 113. If one om me money, — — for it, and be pay it 
de, Abi will bar me to demand it diſcharge him of ir, Dy Sts 138. 

2 whom Land ic held, be So 72 25 — Ade Bail pay In point of 
the Re. to the Heir of. the Lord, withoer any ſpecial ommand ment; this doth Conſent, 
2 Heir Seiſin of the ſervice. Do&. & Stud. 138. | 

rvant thar is. no common Halit, wall boy ocher mens Goods for me, or What Ads of 
. 


from me, withont any authority from me fo to do; this will ot binde the Servant 
e ſo as he may bring an Action againſt me for the Goods that are — not binde 


the Maſter. 
In matter of 


if it be things and Contra, 
not. be bound by, nor charged 


bought, or tae ma — avs that are fold. Doct. & Stud. 13 73. 


n my Coed. 
* 
wh Serum boy 22 os — —_ 


— 55 unleſs I agree to the bargain after that it is made, and had notice of it, 
1 H. G. 20. P. & St. 137. 
If a Fervanc har harh-aurhovity vo. ſelf ba Maſters Goods; 4 fell and waerant the 
Goods fold ; this Warranty wilt nat bindeche-Maſter chough the ſale will.#1 Ed 
If a — — — or a Pen, Bailiſf, or Shepherd, that have che lu matter of 
cuſtody and power of their Maſters : 


Re i 
oods, and perhaps unhoriry for to W — — — 


—＋ꝙ— 
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— 


* aſter and Jer vant, & c 0 (Hap. In. 


— 


after wardsuſſear to ir, by this che Maſter may be bound. 


ea. .. 
give away any of them, it ſeems this gift is void, and doth not binde the aſtet, but 
that he may being an Action of Treſpaſs againſt him, that ſhall meddle wich 

under colour of fuch a gift. Ney 110. 21 Bd Bren. Dem 36. / 
If one moke one this general Receiver, and he by agreement. betwixt the Debtor 

and him, take and accept a Horſe; or other thing, in recorhpenee-of che Debe z dis 

will nor binde the Maſter; no diſcharge the Debror ;. and pet if jo this caſe, the Re. 

ceiver had authority from his Matter, to makeiſuth a Commatation, or the Maſter do 
Stad. 138. 

tell hun, or { . 


- If my Setwatit go to a marthez doth o dhe money, 
tis will dot bar me of my one · for · diſchatge him of the debt j bur if 


| counterfeit Letter, that! ſent him to receive it, and my Debtor pay him the money ; 
the mogey 


In matter of 
Conſent. 


<eF, 3+ 
Where the 
Maſter ſhall be 
charged for 
the Act or Of- 
fence of bis 
Servant or De- 
puh, or not; 
and how. 


Officers, Depa- 


ties, 


come to my uſe aſtes fund Paſſent unto it, contra. Dot. & Stud. 13 8. OY 
II there be Lord Nefn, and Tenant and the Tenant holdeth of the Meſa, aagf hö 
Manor, and. the Meſs maketb a Bailiff, and aſter the Tenant maketh a F | 
and the Feoffes ventderdth notitæ to the Biiliff. and he accepeeth and receizeth the 
Rent with thedrreatages ? This notice and acceptance will not binde the Lord, ape 
compel him cu Her his Avowryo:Doft. & Std.... 

If one make a Bailiff of his Manor, and the Lord. of another Manor, of whom 


the Manor is held, grant the y to-knother; and the Bailiff doth after pay 
Rent to the Grentee i thin binde the Lord, nor amount to an — 
fot the Greiiddel Nucl W Sd ß5łk0!64 Attorumeas 


1 76; 1 
If the Bailiff pay more Rent then he ſhould, and the Lord incroach by this means ; 
this ſhall no the Maſter; unleſs the Maſter did give comtnandment to pay bote 
Rent then w dne: Tack. G so n 
If the Servant keep his Mafters fire ſo negligently, that the Maſters houſe, and his 
Neghbors alſo is ahireby: the Maffer ſhall be charged, and anſwee ſor this 
neplipetics of fic Servant vc Hut (if this negligence were abroad, out of bis Maſter 
houſe, Contra Hoff Graf + 0 Hig: F. N. B. 4 22 H;6:24. aal 
If u commoh Hoſtiers\fervaderob a gueſi tliat h in the bouſe, the Maſter 
mall be charguble; and aner for this Feloby rio-an Action of the Caſe. Butif.an- 
other mam no dom mon en or Hoſtler do ſo, it is otherwiſe. See Action of the 
Cafe, 200 $97 201 ire od itt Hl ng 3 
i a Servant of a Gaoler that hathi a priſoner in execution for debt, ſuffer bim to 
eſcape; the Mafter ſhall be chargable in an Action of Debt. And if he have t Felon 
in his tuſtody, and the Servant ſuffer a voluntary eſcape of him, the Maſter (hall be 
fined for this, but it ſhall not be Felony in him, as it ſhall be in the Servant. Do. & 
Stud. 137. Co. g. 98. * * # acts | 
If any Officers do make and appoint any Deputies in their Offices, they ſhall an. 
ſwer, and be charged for the offence of their Deputies; and their acts will be as pena] 
to them, as if they were done by themſelves : ' As High-Sheriffs muſt anſwer for their 
Under Sheriffs, Under-Sheriffsfor their Bailiffs, Gaolors for their Deputies, and ſo 
all others. Broo, Forfeiturs ay. Co.9 98.48. Dyer 238. Co. 4.3 3. 5. 89. .= 
But if one have an Office Gard, r to an Aſſignee, and he aſſign it ; in this ale 


the Aſſignor ſhall not be , or prejudiced by any thing the Aſſignee doth. 
Dyer 264. 10 H. 7. 23. 18 H8.5s 5 

If a Servant; or one of a many Family do lay or caſt any thing into the Higi way, 
that is a Nuſance, it ſeems the Mafter may be puniſhed for it. Ney 110. So if amars 
Cattle do apainſt his will, hurt another, he muſt anſwer for them, for be mult g0- 
vern them. dem. But if a Servant borrow or receive money in his Maſters mme, 
and for him, without any authority from bis Maſter, the Mafter ſhall not anſwer this, 
nor be charged for it, though it come to his uſe, unleſs be do after agree unto Ut 
Doct. & Stud. 137. Ney 109. 

If one ſend his Serrant with deceitful Wares to a Market or Fair, and command 
his Servant to ſell them, bir doth not ſay to whom; it ſeems no Action of the Caſe 
will lie againſt the Maſter for this; but if be bid him ſell them ro one man in partie 
cular, and he do ſo ; there for the Goods ſold, the Maſter ſhall be charged in an Ad- 
on of the Caſe, 11 Ed 4.6. | i 


—— 


<_—_— 


—— — X , 
Cour, Mader and Servant, &c. 733 
— ————_—_— . 
Servant drive my Cattle into another mans ground agsinſt y will, and 
40 60 & there 3 ir — for this Treſpaſs So if my Ser- 
vant ſet on g. *ghinfdmy will, and kill another mans Catele ; or if be do any 
othet Treſpaſs by beating a-man.emtty.ints/ bes Land,tabing away his Goggs,or orhov- 
wiſe, & commit any Friony, I fhall not be charged, nor anſwer for it, unlels I be at- 
thereunco. Doct & ft. 37. 11 Ed 4.7. 9 H.;. 6 N.. 30 13 H.. 
If the Servant ride his Matters horſe into a Town where they have power to attach 
Goods upon a Plaint of Debt; and the Goods are attached as the Goods of the 
Servant, and forfeit for his defaule of Appearancey the Maſter ſhall not be prejudiced 
by chisg bur he may cake his horſe again, or bring an Action of Treſpaſs for bim. 
Soif the Maſter fend his Servant for to diftrain gnothec mans Cattle; add che Servant 
after he bach diſtrained kill, or otherwiſe abuſe tha Diſtreſs,the Maſter ſhall not 
anſwer, nor be charged for this. 21 H.7. 27. D. & Sr.138. Ney 111. 
Fot the Murder, Felony, Battery, or Treſpaſs of bis Seryant, the Maſter ſhall not 
be charged. —— But if I command ay Servant tu do a Treſpaſs, or agree to it, 
lam a F reſpa 5 ann: 


alſo. 4 
No act or default of the Maſter, to which the Servant is no way dci or privy, Les. 
ſhall binde or be prejudicial to the Servant, unleſs the Servant be accellary or afſent- * 
ing thereunto: as the Felonies of the Maſter, and So if theSgrvace diſtra in 
Cattle, at his Maſtet commondment, and after the Maſter db hilf, or abuſo the 


Diſtreb ;- of a Bailiff of a Sheriff arreſt a man by the Sheriffs Warrant, and after the 
Sheriff do not return the Writ, 20 H.7. 034 22, 23. 
For Apprentices, theſe rhings are to be noõm. anal :oÞ mii 
1. That in ſome caſes men may not take Apprentices, or but ſuch a number, and Apprentice. 
ſth kinde of Apprentides. 2. A ma may not exercife ſome Trades, till he have 
trved ſoven years as an Apprentice in the Trade. 3. The differences between. 
ud their Apprentices, are to be ended bythe Juſtices of the Peace; 4. A Maſter cans 
iht ſend his Apprentice beyond Sea, ume nis | Calling; to which de is Apprenci 
tuire it. 5. Ia fone caſes Men and Women may be bound Apptentices agai 
tric will. 6. Apprentices cannot be tuned over Fram! one to: other, hut by 
Cyſtorn, as in Land. But for all theſe, and ſome otheb things concernimg them. Ses 
5 Eliz. 4. 43 Flic 2. Hat. 25. Co. 1 f. 34. March: Rep. fer. And the Firſt pars of 
—— —.— Maſters, c M el 15. 1600 
or Artificers,'Laborers, and Servaris, theſe things arm further to be Know. Laborers, Arti- 
1. In [ome cafes, and in ſome works, Laborers, au theim that art Helro labor, may cer and Ser- 
be compelled to work. 2. None may be idle that have Able bodies, ati nothing to 
live by but their work. 3. In ſome cafes” mei may not take Journeymen, or not ſo 

many, ot not ſuch men. 4. Servants. anfl-Laborers- mull take the wsges Iſſeſſed by ages. 
the Juſtices, and may not take more. o Maſters miſt give to their A pprentices, La- 
borers, and Servants, whe is meet for Niet, Goth Hand Wagen, and-may not abuſe 
them, And Apprentices, Eaborers, and Servancs, muſt d their duty to their Matters; 

6, If any miſcarriage be of  ticher ſide the Juſtices of the Peace may pumiſh ic. Bur, 
ſee for all this, and other things: 23 Bd.3- 1, , 3,4, l. 4 R. 2.8. 741444. 3 H.cr- 

18 Hg. J. 2,7 Ed6.15, 21 H.8,7. 5 E. A. 8 HAN. 374-901 e. 6. 16%. 

4,5 Phil. & Ma.5. (0.11.54; And in my Puſtice of Peace firſt part, the Chapter 
of Laborers, Maſters, and Servants. © 1 = 

This was an old Writ that did li 
refuſe to ſerve, or for him that tefu 

Summer, Regiſt. auge, b. ITS denten 4 0 

A Journeyman is he that covenanteth with another, e6 ſerve with dim in his occu- Fmrneyman, 
padag for a year or leſs time for money, or other teward. 3 fac. g. See the Sratures hat. 

— F' privilez to tby Law b Pres — 

Abe ing- e-bath-ma ivil granted ta. by 5 Meaſon or 
a . if it ba I other things. "Secondly, Te cannot bg Houſe-dwclling. 
oxen to make an Arreſt at the Sure of a common pęrſon, but at the Sute df the 
int arreſt the owner, or another man in it, for. Felony, or on a Cipia url Flory. 


lau u may be broken open: Thirdly, Protection agtinſt the King e 
| . _ 


ainft ſuch, as having not whereon to live, did Labyraris, 
ro ſerve in tlie Winter where he ſerved in the whar. 


_ 


22 


— —— 


Money, Meal, &'c, Guus in, 11 


Saltz Peter. 


Ryor. 


Meal. 


Mills and Mil- 
lards. 


Milderneux and For Milderneux 


Powllavy. 
Mines, 


Monopoly, what. 


Menopoliſts, 
Propounders, 
and Projegors, 


Money. 


Mortgage or . 
F ledge, what. 


The kindes. 
The nature ß 


| be repay him - fre by fuch'a day, that then he ſhall hade his Land again; And 


Morrgaged 
Land and 
Goods. 


Salt · peter · men cannot dig in a mans Dwelling-Houſe, without the owners conſene. 
4. If one kill a man that is about his Houſe, to rob or ſpoil him in his own Houle, he 
may kill him, and juſtiſie it, when he bath done it. 5. If one be threatned to be beaten 
in his Houſe, he may aſſemble his Friends, and ſtand on his guard there, and it ino 
Ryor.' 6.-If two-Joyntenants be of a Houſe, one of them may compel his Companion 
to help co repair the Houſe. Co,11, in Lewis Bowl: caſe. | 


— — 


C HAP. CXIL. 


Of Money, Meal, Mills, Millards, Mines, Monopaly, 
11  Mildernenx and Powldavy. 
tr? F any ſell Meal any where but in the open Market, or : 

. — do uk Dotring ; —— 
of ir, and muſt be impriſoned two moneths without Bail, Aft, 
23 Ot0b..1650. © Pf 

For Gig: Mills. See 3 EAG. 2. 5 Eds. 23. 

For Iron» Mills. 27 Elix . 

How Millards are to be puniſhed for changing the Gri@, or 
taking exceſſive Toll: See Leet, and other Titles, and in my 

uſtice of Peace Book: 
Powldavy, and hom, and where it may be uſed, and by whom 
See 1 Tac. 23. N , 


Fox Mines, theſe things are to be known... Firft, That all Mines in any mags pround 
of Gold end Silver Oar, or where the Mijor part is Gold and Silver, are the Lord 
prötector, ad not the owners of the Soy}, whether they be new Mines or old. Se. 
condly, All the Mines and Quaries of Cole, Stone, Brick, Iron, Gravel, Lime, 
and the like, when a Tenant for life or yeats, comes firft to the Land are bis, and 
may dig on. But ſuch a Leſſee for life or years, cannot open and dig new Mices or 
Quarfies, without ſpecial words his Leaſe to wartant it. See more of theſe things 


in aſte, Treſpaſs; Eftate for gar. | 
2 is where — of — 2 is in ſome one man alone; 
or where one doth ingroſs: or get into his , a Merchandiſe as none / cin ſell 
them, or gain by them, but bimſelf. And to this there are three inſeparable Incidents 
againſt the publick good : Firſt, The price of the Commodity is raiſed, Secondly, 
The Commodity is made worſe. Thirdly, It tendeth to impoveriſh many poor Art 
ficers and Tradeſmen, © And therefore the Law-gdoth utterly diſtaſte it. See for this 
21 Pac. 3. Co 11. 86,8 v. und Co. 3 part, Inftechap.85. 5 
All fach 2 get ſuch Allowance — — — ror =_ 
uying, working, or making; or uſing of any thing, yany:perſon or 5 
ADs ick, -are to be reſtrained of any Freedom or Liberty they had 
before, and bindred in their lawful Trade are called Monopoliſts. cc. ä 
For the Statutes concerning Money. See them in Wingate Abridgment, Mary. 


k R — 


. © 5 p57 .v | 3 FRB 
| _ Of a Mortgage, Mortmain, and Mortar. 
7-0 N Orrpage doth 3 our Law, a pawn of Lands ot Tenements, Goods, 
or G0 aid, or bound for Money borrowed; peremptorily to bethe 
W . Creqitors for ever, if the money be not paid ar the day agreed upon, 
ot Lands thus? As if one male u Feoffment in Fee, Giſt in T ail)! Leaſe 
for life, or years'to anothet (for mony borrowed) on Condition Thatif 


this bindes the Land ſo, till that time, that neither of them can do anything * — 


— = 


Gun. Mortgage, Mortmain,&c: 


and: But both of them together, may ſell or charge it; and after the day paſt, and 
Land — the 9 cannot well fell it, for the Land (eſpecially if it be 
of mach more value then the money) will be recovered in Chancery, upon payment 
of themoney, Intereſt, and Damage : For-which ſee my Firſt part of the Marrow of 
the Lew, oa. But for this ſee Condition at large in my Book of Common Aſſuran- 
6. | . 
4 — of Goods is, where one doth deliver Goods to another man in aſſurance 
of another thing had from him at the ſame time: And this is either in Deed, where 
one doth actualſy deliver Jewel, Plate, or other Goods, to one for twenty pounds lent 
bim: and if be do not pay the money at a day agreed upon, That he to whom they 
are delivered, ſhall have them; and if he do pay the money, that then he ſhall have 
the things pledged again. In this caſe if the Deliverer do pay his money at theday, 
be Chall have his Goods again, or an Action of Detinue for them, if he refuſe to de- 


ver them: And if he do not pay the money at the day, the other may rep the Property, 
ntereſts of 


Goods pledged, for ever; and yet che 14 Condition of the 1 

theſe Parties doth ſtand thus. The Party that doth pledg them, til the time they be 
forfeit to the Party that hath them in pawn, according to their Agreement, hath a 
general Property in the things pledged : So as if they be cafually loſt, he muſt abide 
the loſs of them; and they cannot be forfeit by the Party that hath them in pawn, 
vor can they be taken in Execution, or attached for his Debt: And yet the party 
that bath the Pledg, bath ſuch a Special Property in it, That if the thing pawned be 
a Horſe, Ox, or the like, he may work it, if a Cow milk it. And if it be any other 
thing, as Apparel, or the like, that will not gfow much worſe by uſage, he may uſe it 
athe firſt owner thereof might have done: But if be ſhall abuſe ir, the party pawn- 
ug it, may have an Action againſt him for this Abuſe. And he that bach this Pledg, 
nay aſſign over his Intereſt ro anather; and this Aſſignee ſhall hold ic upon the ſame 
Terms the party to whom it was pledged, held it. And if the Goods be taken away 
tom him that hath them inpawn, he may have an Action of Treſpaſs againſt the 
Taker, and ſay, Cuare bona ſua & cepit. And if the popes whom it is pawned 


die betore the day of payment of the money, the Goods ſhall go ro his Executor. — 


And when the day is paſt, and the Pledg is forfeit , yet doubtleſs if it be much more 
worth then the money, the party pa ning it, will have it again by a Sute in ¶ Zaxcery, 

payment of the Money, Uſe, and Damage, if he ſue before it be quite ſold: 
There is alſo a Pledg in Law, where the Law without any Special Agreement made, 
doth enable a man to keep Goods in the nature of a Diſtreſs. And fo a Tailor may 
keep. but mult not uſe, nor ſell a Garment he bath made, till he be paid for the making 
of it: And ſo an Inn-keeper may keep, but not uſe his Gueſts Horſe, till he pay him 
for his Meat. and if he leave him there ſo long, till he have eaten as much as he is worth, 
be may fell him. and pay himſelf ; and ſo was it agreed, in Tris. 3 Fac. B. R. This 
ward Pledg is taken alſo for one that is Surety for another. See for all this, 5 H.7.1. 
22 Ed.4.11. Kelw.81. Littl.332, 333. Co. upon Littl. 205. Ce.7.14. Dolt, & 
Stud.150. Broo. Attachment 20. 


of cMortmain. 


| Tis where one doth give Lands to, or to the uſe of any Religious Houſe, or other Mormais, 
Corporation, then it is ſaid to be in a Mortmain, becauſe the Services are gone, whar. 


and the Corporation can yield no Services to the Lord; and therefore if any Alien 
o any ſuch perſons, or in any ſuch manner without the King: Licence, the Lord of 


whom the Land is held, may enter at any time, within a year after, for a Forfeiture ; Forfeiture: 


and if he do not, the next immediate Lord may, and ſo every Meſn-Lord ſhall have 
balf a year; and if none enter, it ſhall come to the Xing: and of ſuch Inheritances, 
wherein no Tenure can be as Villains, Rents, and the like: For theſe the Ting ſhould 
have had them pretently ; but ſuch Alienations may be good with the King: Licence. 
Brio. 19. Dyer 25, 7 Edt. 25 H8.10. 13 Ed3.3. 16 K. 2.79. Bros. 79. 


lt ii a Writ chat is uſed to go forth, when the King was about to grant any Liberties, Ad quod dum 
u Marker, Fair, or the like, to enquire what prejudice will come thereby: So alſo u, what. 


Ccccc it 


— 
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Navy, &c. Qtr, 


Mortuary or 
Corſe preſent, 


what. 
Executor. 


Seck. 1. 


Navy, Cc. 


News. f 


ic ſeems where one would alien in Mortmaig, before che King granted bis Licence 
uſed to grant this to the Ecbeator to enquire what harm-it may be to him, —_ 
Country. See 27 Cd,. | Ordinatio de libertgtibus. F. V. H. 21. | 
It wats Writ that, did ie here an Abbor, or ſuch kke perſon had 8 
recover againſt one by * then before Judgment Sven, Or Execuvo ene. 
this Writ did go to the Eſcheator, to inquire what right he had to recover; and if i 
had been found he had g light, then che Lord which ſhould have had the Land, if i, 
had been gliened io Mortmain, ſhall have bad it. Term Ley. See the old Srawyy, 
Mag. Chart, 36. Weſtm,2+32. 15 K. 2.3. 23 H8.10, Wingates Abridgmea, 


of Mortuery or Corſe preſent, 
Miter is a Gifh lift by a myn at his deach ta bis Pariſh Church, for the Re. 


:ompence of his Perſooal Tithes and Offerings, not duly paid in his life time: 
nd xbis by e ene to be paid next to the Herriot, and before the 
Debts; For anciently, if a man had three Beats, the Lord had the fir Beaſt, the 
Parſon, the next, in the right of his Church. But nom che rate, and order of thisis 
altered, and ſer down in Certain, by the Statutes of Circumſpecte agativ, 13 Edel. 
21 H. 8.6. Co. upon Lititl. i 83. Decl. & Stud. 175. dee T ithes. 
| 5 N 


— * — 


12 
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CHAP: XIV. 


— 
* 


/ Navy and Navigation, Marriners and Shipping, 
| News and Night-walkers. | 

Or theNavy andNavigation, Mariners, Ships and Shipping 
——— concern theſe things, Ges Rik. 1 EL. 
7. 13, 5 Eliz:5.113 Ilir. 15. 18 H.6.19. 1 Pc. ). 39 EL 
17. 1, 2 Phil. May. 18 Eliz. 8. 43 Eliz.3. 1,1 Phil, 
& Ma.16. 8Eliz.v3. Ade, 9 Oftob.1651, 16 June, 1648 
For increaſe of Shipping, fee Merchants, Tranſportation. * 


| of News, 

He Penalty of telling falſe News of the great Men of the Realm, fee 3 EA. 4 
2 K. 2.5. 12 K. z. 1 U. 1, 2 Phil. & Ma.;. See Scandalum Magnatom in 

Firſt part of the Marrom of the Law. 


of Night-walkers. 


Night-watkers, Ni t-walkers are ſuſpitious perſons, ſuch as ſleep by day, and walk by night; 


eſpecially, if haunt leud Houſes, or lead Company, or be 
itious, — or by a Juſtice of — — bound to the 
Good. Behavior for this, without any more matter, ſee 13 H. . 10. 


CHAP. 


Suni. Neſm or Name. 


4 


CHAP: XV. 
, Noſm or Name. 


= Omen'quaſs rei aotamm, Names were invented onely to put 4 Seth. 1. 
difference between perſon and perſon, thing and thing, and 1. W or 
theſe are conſiderable in Law, with relation to Deeds or Writs, Name, whac: 
For by miſtakes of names, ſometimes Deeds may be avoided,” 
ſometimes Wrirs may be abated, of fuits may become ertone- 
ous.' And for this we are to know that our Law dotłh call Per- 
ſons or Bodies, Natural, or Politick. '7 . 

There are many kindes of Names, Names of Perſons, or The kindes of 

Bodies, and places, of Perſons, Natural and Politick; the — on : 

Politick is ſole or aggregate of many: There are Names of Baptiſm, as obs miliam, _ 1 
and Sirnames, as White, Dyer, &c. Names of Myſtery, or Occupation, as Baker, 
Mercer; Carpenter ; Names of Office, as 7aſtice of Pease, Attorney, and the like; 
Names of Honor, Degree, or Dignity, at Duke, Earl, Knight, Gentleman; Names 
of Corporation, as Aſajor and Commonatty, and the like: And Politick Bodies, as 

hops, Deans, c. There are names of places, as Towns, Villages, Pariſoes, Ham- 


vw. 


17, and the like. | 


A Body Politick, is a Body in Fiction of Law, that endureth in perpetual ſucteſſion. 2. Body Poli- 
And theſe are either ſole of one perſon, ſuch were a Biſhop, Dean, Prebend, Arch." ic“ what, 
bacon, Parſon, Abbot, Prior, and the like. And theſe hada double capacity, to give, Tue kindes of 
& take, ſue; or be ſued, or elſe they are aggregate of many, and then are called a 
Corporation. - | I 
: A Corperation is an Aſſembly, and joyning her of many into one Fellowſhip, 3. Corporatic 
ro herhood, and minde, whereof one is as the Head, and ce en is as the Body. — 9 

And theſe kindes of Corporations were ſaid to be beretofore, either by the Common The kindes of 

So the Parliament onely was a Corporation. And ſo (Church wardens alſo are to it- 
ſome purpoſes. a Corporation, or by the Xings Authority, or mixt Some of theſe 
in were ſaid to be Spiritual, and ſome Temporal. The Spiritual were alſo, eithet 
dead perſons in Law, as Abbots, Covents and the like, or they are of able perſons 
in Law, as Dean and (hapter, — — and Fellows of Colledges, and the like. Some 
of them alſo were ſaid to be Regular, and ſome Secular Corporations. Temporal are 
ſnch as is a Major and Commonalty. 
For Corporations, theſe things are to be known. i 
1. They may not make or execute any Ordinance in Diminution of the P#erof a- 1 : 
rive, or of other. or againſt common profit, except approved by the ¶ hancellor, Trea- 
ſwrer, Chief Juſtices, or three of them, or the ?»ſtices of Aſſiſe, under pain of forty 
pound. 29 H 7. 7. 2. They may make no Ordinanceto reſtrain Sutes in the Kings 
Court. under pain of forty pound, 19 H. 77. Brownl. 2 part, 284. 3. They muſt 
take but two ſhillings and fix pence for the firſt Entry of an Apprentice, id three 
ſhillings and four pence for his Entry of Freedom, under pain of forty pound. 
22 Hi8.4. 4. They may not by Bond or Oath, reſtrain any Apprentice or Journey. 
man from keeping ſhop, or take more morey of them for their Freedom, then the 
Fee of Entry. 28 H. 8. 35. 5. Adds done by the Major part, theſe (hall binde the 
teſt, and no Oath taken to the contrary, ſhall be binding. 33 H.3. 27. 
. But for this martet of Corporations, ſee Co. on Lirtl. 250. 34: 11. 20. 14 H.8. 3+ 
And in divers other places in my Book of Common Aſſarancet, chap:1 2. 
Addition is a Title given to a Man over and above his proper and Chrifian name 5-Addition and 
and ſuname, ſhewing his Eſtate or Degree, Occupation, Myftery, Place, a Dwelling, 4% Dich, 
t His: 5. Alias Diftie is the manner of Deſcription of a Defendant in a Writ, when what, 
he is ſued upon an Eſpecialty, where after a ſhort Deſcription of his Names and Ad- 
ditions the Wric goeth farther, Alias Diftus ; and then doth after deſcribe and ſer hin 
down again by the very Nawes and Additions, wheveby he is named and bound in the 
Writing, Dyer 50. 4 \ 24 
K. Ccecc 2 This 
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6. Indempnitate 


nominis, what. 


8.. Rignivies 
and Nod; 


Hon. 


H*raulds. 


Degadetion, 


— — the ſame Goods, or 

Lands thereby; in this caſe, the pa Executors, after his death, 7 

the Goodebe taken, ſhall berefieved * Writ. for it F. N. B. 260. Lehe. dg. 
7 


Nobili. 
and Title of 


1641. A 10 74 1681. 
he di about 


N or Nane. Cg 


This is a Writ that lieth where where an Aon of Debt, Covenant, or Accomp" 


againſt one man, or man hath exrrod uo Recogniz 
rave en; und exed in is Body, the hk, 


EA J. 9 R.6.4. Brownd. . 

— _— 5 8. 
| defy Smeg and where ibis will — ot not, 
A — Co.6.63. on Lit.. Bromed, "Sad 
$- & Writ: will abate, ar not by ſuch m 

- wy. >" EY __ noe, 
Comer doen, Ia, 12 

4 e ese Henne du. 
we, EIS doth take 


3275 


— a byche Noble, and in 
% Parliament, ont of the Barony of 
thee of the Cn bet is Par lian. 2 
Nobility, As Dukes, Marqueſſes, Earls, Vice, wal 
incidda a de ren fo of — 


Af bn, Cunene, of 
ly with un ia ud — — 
— — — — 


aro gone, as King, Hun wd 
Order of Knight . — — and ocheri 
e e oye, ad thoreld. Some of in which 


| e hav ger Arms Haſigag ond Cogeifances dicount ten, and for the 
e ping of theſe, there are Officers called Heraulds, who weel 
arpoſets lookto it, and eo finde chew cn and to give them to ſuch as deſite it. 
FELT the diſpole of mod of theſe Inferior Honors 
at of Dauber, Zia, and moſt of the other great 
m—_— 


— . — 
are me ways 

gd pd — dns wit cc ſome not. ” 
6. == Corman 9-5 Manon with much Ceremony and Solemaity, and 

—— 
that had them, raight have loſt and forfeiced them, and 
— the which alſo in ſame caſes was done with 
Anreb, Sit Thawas Smith de Republica. 


1 —— Wee to others any Names, or Titles of 
conferred on, or givento them by the laſh Lag, finoe 4 fanm 


9. theſs things were wont to be decided by the Conflable of 
* 999 or Title of Moser in the Court 
of Af me Poms theſe Officers, and thie Court is now gone. »1 N.7.33. 37 H 6. 

Tile Lord, Goa part, M Fer - r and Mu. ſee 1 Bd3. ft. 
TM rey. * J, N /ene cap 6: 25 Bd. 3. fury. pro clave, cap.6. 26 Nl 
14. 3 £464 I ae r , 39 Ek. 1 
SH „ 


CHAP. 


Netter. 


—_— * * r 


ol 


—— F5 
AL Notice. 


Seb. r. 


was of 


— 8 Toe 5 


Notice, har. 
Tea dee = Afi vine = 
| 
— TID! z 2 


— wy 


der Dyer 298. Kele 30 & Bros 110% | 


If —— 1 105 
& Seemert in 31 f. 
— Foe on: from qne to * ben an Eftate To the Tenant 


— — Ga gi — — — Law TI: made. o r dere. 
or elſe if the Copibolder — 3 chis ng Farkeis fer, Forſeiture by 
ture. —— _ — wers poſſed by a Deed and Sale in- a Copiholder, 


To one upon # 
n Condition ro 
avoid or affirm 
an Eſtate. 


rolled. Ce 
If the Leſſor make " i Feoffment of (Ran, ade ar years, chat ix, 


bear gre: Livery 


was ie by BF 
— 
e e 

821225 


«cal 


1. Peres F. J. twenty 
CEE: 
woney accoeding 10 Condon, be 

— place, ine — . d. 52. — G5. 105 


DW - — — — a _ 
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By a Lord to 


Parchaſor to 


vom). 
To a Purcha- 
Truſt, 


Sed. 3. 


the Feoſſee or; 
change the 1 hog 


for of a Uſe or 


or an Aſſumpſit onely; in that caſe he muſt take notice of it at his peril. 


. ens 
If a Feoffment be — to — Uſes on Condition, That if one thathuy 7, 

Eſtate by the ſame Feo ſhall go, ot not do ſpmething, that then his Thy 

ſhall be yoid ; now he e totice of this Condition, or eic the doing, or 


_ of chat act, is no Forfeiture of his Eftare, Dyer 334. ( 9. Francs 


wh \ 
If a Leaſe be made on Condition to do ſome collateral thing, as build a Houſe, or 
a like Luk the — 4 ſell the Reverſion by bargain and fale or Feoffment; inthi 


notice heredf j* for ot 
pt che Rent; — 


— are 
DOI 
779 


C0. eee 


Teetbenin II. 
eee | 


o take ee it, un 

Aſſets de bach ro — chat hatl nor 

7 Sec Exelutbrr. Plow. 279. Bree. Notice 16. 1 UL 7 
do kill Cattle, he ſhall not be charged iu an Aon et crew 


d 
Ende had notice of the quztiry of tho Dog therein. See Adios of the: 


If the Lot difttain' the Tenart for fatly Services as he holdeth of che keln m 
this eaſe; he may have a Writ of Meſn, without giving ae dotioe chereof 66 the 
Meſn bug if he diſtrain for other Services then he holdeth, there hecanogt bar 
this Writ before he have Ba. NMotict 21m. 

If one make a Leaſe for years to one; and after make a Leaſe to another, to begin 

hs render; Bol, or . Fee of the firſt Leaſe, with clauſe of 
for not . — F Rent. After the Leſſor took a feerer Syrrender of 

Leſſee, and after that Surrender a Rent day incurred, and tbe Rene noe pridbyti 
ſecond Leſſee ; it was adjudged, that his Eftate was not vord; for the yon pa rin 
have given him notice of the Surrender. Gb. 140. pa 

If a Condition be to pay money at any time, during ones life, he muſt give notice 
when he will pay it. Co. —— So. if A. be bound to B. with Condidon 


that C. ſhall infeoff D. on — in this caſe C. muſt give notice to D. dre. 


of, and —_— to be on the at the day to receive che Feoffinent, and be 


muſt ſeek 2 im notice. C upon Littl. 2 lr. 


If the Maſter priſon a man - wrongfully, and the ſervant keep the Key of the 
Room where he is in priſqn, he muſt have notice of the cauſe that it is wrongful, or 
elſe he is no Treſpdſſer, Bo. Faux Impriſonment. 

If I hire the ſervant of another man, hired'in a foreign County, and have not bo 


tice thereof; in this caſe, I am no I reſpaſſer ; as it ſeems ir ſhould be, if he were the 


ſervant of another man, hirtd in the ſame County. Broo: Notice 20. 4. 9. 

If a man be bound by the Condition of an Obligation or otherwiſe upon a penal 
ty, upon a contingentprecedent ; this is to be done bythe Obligee, and it lieth whob 
ly and * his Conuſans, and not in the knowledge of the Obligor; in ths 

caſe it oh, give notice of the ching done to the Obligor, ot 
otherwiſe he is not' to rged to do that thing; as if he be to pay money within 
a week after the Obligee is married; in'this caſe he muſt give him notice when he i 
married. But if he homes to do ſuch a thing by a ſingle Obligation, conn 


where 


i 7.5 rr RES 


Our. 16. Mietice. 


thing doth lie, as much in the knowledge of the Obligor, as of the 
Obligee, as in the caſes below. wheeler; caſe. Mich.-7 Jac. B. R. "Hil. 9 far. 


FB. Reboot © © J 272 A | ain] 

If A he bound to g. e@ pay bim oe hundred paynd when he doth eme to Log- 
45, ba muſt give hoe 40 A. when he doh come 0. Lemm 35 was telolved, Aich. 
5. e uin D 327] 0 racy 
bound to. N ia an Obligation with Cooditign, that B. coming from bo- 
yond the a f April, thes that A. all - twenty 1 — the 
17 of Aprilaſter ; in this caſe it ſeems B. is not bound to give notice of bis Retorg, 
Cala. 138. 4.49. d 22 p kk» . 

"Whenone is bound to do ſuch an ict after the death, or marriage of a ſtranger, or 

to the Awargdiof another. Ca. 5, 29 | : 
Whargahe promiſe is to the party, dodo a thing at the time of the mazriage of a 
frangers! there it ſeerys notice is requilice, but when it is to be done at the time of 
the marriage of the party himſelf, contre. - By three Juſtices, in B. R. Tris. 14 5. 
but gute. Co. 7. 29. 9 FA 4. : . 
if Lbinde my ſelf rp ſave anotlier harmleſi from a Bond, he is bound in for me; 
iſſoonas I am ſued, his Obligation is forſeit, without giyingaorice of is. Foxes caſe, 
AM. Hic, upon an eArbitrewent, See Arbitrement and March, f. 108; pl, 186. 
If the Ortiinary had refuſed a Clerk preſented, becauſe he was mer laicw, or for 


3. In what caſe 


other notorious crime, as becauſe he was a Baſtard, perjured perſon, common the party i 
— maſter, drunkard, or the like; or if a Parſonage had become void by Ceſſion, — 25 


and the Creation of a Parſon, a Biſhop ; in theſe cafes the Ordinary was not bound 
td give notice to the Patron, but he muſt have taken notice of it at bis peril, and pre- 
ſented again, or elſe the Ordinary may preſent by the Lapſe, Kelw. 4p. Dyer 293. 
Broo, Notice 241. Þ a age! 

If one chat had a Benefice with Cute of - eight pound, and heing not qualified for 
another, had been inſtituted and inducted to another againſt the Statute of 21 H. f. 
In this caſe the Ordinary was not bound to give notice, (o. 4. 19. 

If there be Lord and Tenant, and the Tenant make a Feoffment in Fee, and die, 
then the Lord, though no notice be given to him, yet muſt change his Avowry, and 
take bis Service of the Feoffee, Broo. cap.108, 

So if a Recovery be bad againſt the Tenant, or if the Tenant be diſſeiſed, and 
the Diſſeiſor die ſeiſed, and ſo the Heir is in by Diſcent, and the Entry of the Diſ- 
ſeiſee is gone; here the Lord muſt charge his Avowry without notice, Perk, ſef.13r1. 

If one be bound to pay money, or do any other thing at the death, or marriage of 
a ſtranger that is not party to the Deed, here the Obligee is not bound to give no- 
tice of this contingent to the Obligar, but he muſt enquire and take notice of it at 
his peril. Wheelers caſe, A. 7 fac. . R. | 53 NI 

do if one be bound to ſtand to the Arbitrement of 7. S. and ?, f. do wake an Ar- 
bittement, the Obligor inuſt take notice, and perform it at his peril, ©; 

So if one binde himſelf to account before Auditors, and to pay el rreamges, be 

RAY 


maſt take notice of the Account, and pay the Arrearages at his peril 
9 1. H. 7.5. Co. g. 92. 6 g 

If one have Land in truſt, or to anothers uſe, and have the r. con- 
ſideration;- in this caſe the Donee ſhall ſtand ſeiſed to the firſt uſe, though he had 
no oatice.of it. Plow 3511 f 

If one diſtrain anothers Cattle, he is not bound to give notice to the owner in what 
Pound he doth put them, though the owner deſire to know, but he muſt enquire after, 
and lookto them at his peril, Bras. Notice 22, 1 

If a Tenant for life, Leaſe ſor years and die,, the Leſſee for years awft take notice 
thereof, end avoid at his peril, and he in Reverſion is not bound to give him notice 
thereof. Bros. Notice 15, | 

If general Acts of Parliament that do concern the whole Nation, the Judges in 

giving of their Judgments, are bound to take notice ; though the ſame be never plead. 
ed before them : And every other man is bound to take notice preſently at his own 
peril. But of ſpecial Acts of Parliament that concern ſome particular — or 
perſons 


notice, with. 
out giving no- 
rice: 


Seck. 4. 
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perſons, onely the Law doth allow ſome reaſonable time, and meansfor notice, an, 
Notice 9. 5 * g 
The Sheriff in the ſummoning of men, and taking, and ſeiſing mens Googy, 4 
Lands, is at his peril, to ſee that he do tidt miſtake, though no notice be gen hin, . 
and therefore if a Sheriff do make Execution of another mans Goods, or lite or 
dificain, or make Replevin of another mans Cattle, or give Seiſin of another mm 
Land, inſtead of his, chat he oughtto take and ſeiſe, — notice bee 
the Plaintiff, or ſome other. chat they are the proper Goods and Lands o bimbol 
Goods or Lands he intended to take ; yet in this caſe the Sheriff is 4 Tteſpuſſor 
Doll. & Stad, lib.ſeft.44. Broo. Notice 43. | xa 
4 How Notice If the Ordinary had been to give notice of the Avoidance of a Church or Re. 
is to be gluen. - 1 of a Clerk to a Patron, he ought and muſt have done it by himſelf, ee by ome 
other by his appointment, by a writing or Certificate under his hand, ceny and 
plainly ſetting — the Matter to the Patron, and that to the Perſon of chePurron, 
if he might have been found; and if he would not be found in the County, Went 
the Church-door, whereof the Preſentation was to have been. And if another may 
of his own head had given notice of this to the Patron, this bad not been fuſficien, 
Dyer 327. (6.6. 40. DoBt. & Stud. J. 2. c. 41. | AF 
Notice by a Tenant to change the Avowry, muſt be made upon the Land aliened 
with a tender of all the Arrearages behinde ; for if the Lord accept the Services of 
the Alienee, before the Arrearages paid, he doth loſe his Atrearages for ever. Ku, 
113. C3. 66. | 2 N 
bo bound to Infeoff ſuch a one as the Obligee ſhall name; now be wat 
name them to the Obligor himſelf, for if he do it to a ſtranger, and not tothe Ol 
gor, it is not ſufficient. Broo. Notice 150. ? 
| If an Executor be ſued in another County, and he pay away his Aſſets before no- 
| tice be given him, and have no Aſſets to anſwer the Sute ; yet this is good, andthe 
| other hath no remedy. See before. 
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CHAP. CXVII. 
Of a Nuſance. 


Nuſans ſignifieth a thing done, whereby another man is annoy 

©, ed in bis Free-Lands, or Tenements, or otherwiſe: A when 

« Houſe is built, or Wall ſer up, or Water ſtopt to thegie- 

- vance of a Neighbor, by which his Frank-tenement is impair- 

ed. And this is either Common, when every man is or may 

be equally annoyed by it; or Special, where ſome one or more 

are, or may be more hurt by it then others, F. N. & 193: 
O. N. B. 108, 109. 

Sometimes alſo this word ſignifieth a Writ, which is gven 

for Relief in theſe caſes. See for this, 6 Rich. 2: 9. Crompe, pur. 222. N 

2. 25. 1 

2. What ſhall A Nuſans may be unto a man by ſtopping, or annoying his Ways, Waters, Light, 

be ſaid a Nu. or Air, and that by Building, Diverting, Stopping, Digging, or the like: As if one 

ſans, or got. ſet up or build a Wall againſt the. Windowe, and light of another mans Houle; - 0r 

build a Houſe, ſo that it over-hang his Neighbors, or make a Pig-ſtie,or a Chimoey, 

or lay Dung or Carrion ſo near his Neighbors Houſe , that he is annoyed by u; | 

theſe, and the like Acts are Nuſances, Cw eft ſolum, cjus eſt aſque adcalnm. C9, : 


54. J. 101. 
_—_ erecting of Lime-kills, and Dye-houſes, may be a Nuſans to the Neighbor- 
| 1 


- —____—_— 


— 


Car. 10. | Miuſance. = m7 2 


1 


I ere. ben High-way chorow a Copice, and.the owner make Gares ar both des 
ro {ave the yang Sprigs, and a ftranger travelling did undang them, and cur them in 


and the owner broyght Treſpaſs, and it was adj j and 
* * — 5 — ames and Hayward, B. R. Quurto Cur. —— 
toa man that hath a Mill upon a Water, that a Mill is buildeSapon 


the fame Water by him, unle& thereby his Water be ſtopt or turned, tiwuph he get 
| away part of his Cuſtom by that means. Zroo« cap. 36. %% 
1 It is no Nuſans to build a new Pigeon-houſe, though the Neighborhood be an- 
noyed by it. | 
i oe Nuſans to a Neighborhood, when a Butcher, or Chandler, or Brewer, doth 
ſer up his Trade, or Houſes for it, among them. But a Nuſans may be by them, by 
laying of ſtinking heaps ar the doors. Paſche, 5 ac. B. R. But the building of a 
Brew-houſe, the keeping of a Chandler, or Butchers-ſhop in an inconvenient place to 
the offence of the Houſes or Gardens of Neighbors, may be a Nuſtns. © Tris. 
13 Cœ. J. R. \ 
"Ie is no Nuſans to plant Coneys, whether a man hath any Warren or not; neither 
is this paniſhable any way, but he may kill chem, Adjudged Hl. 39 Eliz. C. B. 
Rowlefthons cale, | ; 2 16 1 COPE RES” £ 

For Common Nuſances that are, or may be grievous to one as well fe, 2 ;. The Reme⸗ 
in High-ways, and the ke, the moſt proper and apt means of Remedy, Hef dy for this 
Redreſs, are the Seſſions, the Sheriffs Turns, and the Leets ; far. which Y © > wrong; 

If any caſt any Garbage, Dung, Intrails, or any other anaoyance inakCBlahts, | 
Rivers, Waters, or other places within, or near any City, -Burrough, or Town, ch 
Suburbs thereof, in pain to be called by Writ before the Lord Chancellor, and to be 
puniſhed at his diſcretion, 12 Rich 2. 13. Eel 201. % 

Zur for ſuch Nuſances as are more ſpecial to one mans Freetiold, more then an- 4. Quod Per- 
others, the party grieved muſt be thus relieved ; if the Way, Water courſe, ob Cork mite, what,” 
wit, be wholly flopt; and he whoſe Way, Water-courſe, or Conduit it is, be he a 

Freeholder of that ching, to which the Way, Water-courſe, or Conduit doth 

be may either abete the Naſans himſelf, or be may have an Affiſe of Nuſans, or a 

Perwittat againſt the party that doth the Nufans, And if the party to whom 

the Nuſans is done, have onely a Leaſe for years of that to which the Way, Water, or 

Conduit doth belong, and the Way be wholly, or in part ſtopt, or if he have the 

Freehold, and the Way or Water be opt in part onely ; in this caſe the party 

wronged cannot have an Aſſiſe, but he muſt have an Action of the Caſe. C 5. 73. 

33 Hen.6.26, Co. 9. 113. 5.101: F. N. B. 18. 4. 42 Af. pl. 1. 14 Hen. 8; 


þ, .. 

And if he that doth the thing, Alien the Houſe or thing by which the Nafance is 5: Quefur 
| bred to another, the party grieved ſhall have a Queſtus eſt nous for his Relief. nob x, = 
For every ſpecial Nuſans, a man hath a double Remedy, either by Action, where- 
in he ſhall recover damages, and Judgment ſhall be that the Nuſans ſhall be removed, 
and thrown down, &-c. as the cauſe doth require, or the party to whom it is done, 
or his Feoffee, or Alienee, if he ſell away his Land, to which the Nuſans is made, may 
r demoliſh it, whether the Lands be in the hands of ſuch Alienee, or no, and chat be- 

, fore any . to them. But if he demoliſh it before this Action brought, he can- 
not after bring an Action; and if he do hanging the Action, the ather may plead it 
in Bar of the Action; if after pleading, it ſeems, he ſhould have an Audit querela. 
þ (0.9.5% 5.101. FN B.185. 
| If the Nuſans be to a Frank - tenement, the party wronged, or his Heir, or Feoffee, 
b may have a Quod permittat againſt the Ator, without any notice or requeſt before, 
- to reform it ; and againſt his Heir or Feoffee, after Requeſt made to him, to reform 
a it. F. N. B. 1:4. (5. 101. 9. 54+ Dyer 313. 
If 4 man have a Houſe near my Houle, and be ſaffer ic ſo ruinous, that it is like to 
full an my Houſe ; I may have s Writ De domo reparands, and compel him to repair 
v, itby theſe means Co. ib Inft. 1 part, fol. 56. 
It ſeems generally it is where any thing is done to the Nuſam of the Kings Tenants, 6. Perprefure, 
” or more particularly where any one doth incroach to himſelf, that he ought not in what. 
i Ddddd any 
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Oath, Oat-Meal Cc. Craryg 


Sel. 1. 
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ſubornation 
of Per jury. 


3. Swearing 
and Curſng. 


4 Oath Ex 
Officio, 


I, Oath, , 2 0 « / 


2. Perjuryand Y 


Juriſdiction, Land, or Franchiſe, Generallyit is as often as any thing is dd. ., 
a7 pr of che ings'Tenement, the Kings Way, or of Conte Bag _— 
City, c. And moft properly it is where chere is aHouſe buiſded or incl 

of the — 


any part or if a High- way, or 8 Padlick Water, or Gf 
Street, ot fach like Publick things be taken in to private uſe. So that a Perprefture 
is where-one inctoacheth, or makes that ſeveral to himſelf, which ought to be Com. 
mon to many. Co. 1 part of Inſt. fol.277. 2 part, fol. 3 8. | 
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HAP. CXVIII. 


0 en Oath, O. Meal, Ordizary, Ordinances, O yl, Oppreſſion, 
Obligation and Defeaſance. 


Sto an Oath and Swearing, theſe things are to be known. 

+ 1: That by Oaths of Witneſſes, is one way of Tryal, and Proof 
of Matters of Fact in Civil and Criminal Matters. And for this ſee 
Tryal. 

| — Per jury is a — offence by our Law, and to be ſeverely 
un puniſned: If ir be by a Jury, in a Verdict, in a Civil Cauſe, it is 
puniſhable in an Attaint; for which ſee Attaint. Co. 11. 98. 

3. For wilſul Perjury, a man is to forfeit twenty pound, to ſuffer ſix moneths Im- 
pri without Bail, and be ever after diſabled to give evidence in any Cotrt of 


| Record, nntil the Judgment given againſt him for that offence, be Reverſed by A- 


taint, or otherwiſe. And if he be not able to pay the Fine, be is to be ſet upon the 
pillory in ſome Market · place, and to have both his Ears nailed. 5 Elix. 9. 

4. He that ſhall faborn à Witneſs, to give Teſtimony in any Court of Record, 
concerning any Lands, Goods, Debt, or Damage, ſhall forfeit forty pounds, and be 
for — diſabled to give evidence (as in the caſe before.) And if be be not able 
to pay the Fine, he muſt ſuffer fix moneths Impriſonment without Bail, and ftand up- 
on the Pillory a whole hour, in the next or ſame Market- Town, where the offence was 
committed. .5 Elis g. See alſo in Maintenance. Co. 11. 98. Crompt. ar 51.73. 
Co. 3 part. Inſt, c. 74. 

5. For common Swearing and Curſing, the Forfeiture is for the firſt offence, The 
Lord, and all above him in degree, thirty ſhillings ; the Baronet or Knigtu, ewenty 
ſhillings; the Eſquire, ten ſhillings ; che Gentleman, (ix ſhillings eight pence; every 
other Man and Woman, fingle and married, three ſhillings four pence ; and for every 
offence afterwards twice as much and for the tenth offence, to be bound with Sare- 
ties to the Good- behavior for three years: And for lack of payment, or not giving 
Security to pay it, and noDiftreſs being to levy it, if the offender be above twelve years 
old, he is to be put in Stocks three hours for the firſt offence, and for every offence 
after ſix hours; if he be under twelve years old, he is to be whipped bythe Con- 
fable, or by the Parent. or Maſter in his preſence. Alt, 22 Pune, 1650,” See my 
Paſftice of Peace. 29 Eliz.5. 32 H.8.9. 23 H.8.3. 11 H.7.24. and in other Titles. 

6. The Oath of Freemen of Cities, ſee 4, 10 Febr. 1648. The Oath of Majors, 
Juſtices, and other Officers, Act, 5 Sept. 1649. 

7. He that Sweats, may do it, by laying hand on the Book, or by lifting up hands 
which he will. Af. 5 Sept. 1649. 

8. No man ſhall be forced under pain of Fine, Impriſonment, or the like puniſh- 
ment, to take any Oath to accuſe himſelf of any crime whereby he may be liable to 
any pain or puniſhment, under pain of treble damages to the party — : One 

hundred pound to him that ſhall firſt proſecute him for it, and to be ſabled to exe- 

cute. to have any imployment in any Court of Juſtice, and to exerciſe any Juriſdictioa 

by force of any Letters Patents from the King. 16, 17 Car, 11. . 
9. 


5 Oath, Oat-Meal, &c. 755 
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I Commiſſioners to examine Witneſſes by Commiſſion out of Chancery, are to 
be ſworn by the new Ordinance, 23 Ang. 1654. | 
10. The Oath of Allegeance and H Officio, is taken away upon 1 Elis. 3 fac, 


and $ We 4 4 
Ser Fe Oath upon Wager of Law, ſee Lv. And for Oaths in General, ſee my 
Tuſtice of Peace. 
of ordinarits. 


Ocdinaries, and the Statutes concerning them, whiles they were here, ſee 0rdinwy. 
13 Ed. 19. 25 Ed.3.9. 31 H.8.13. 32 H:8.7. 27 H. 8. 20. 5546.4. 2 Ed: 
6.20; 1H.7-4. 13 Eliz.12. 2 H. 5. 1. 21 H.8.5. 25 Ed. 3.7. 23 Eliz 1. 1 Pac. 
4 34 H. 8.14. 9 H. 6. 11. 13 Elix. 12. | 


[of 


of 0at-Meal, 


He puniſhment of him which ſelleth corrupt Oat-Meal, the firft, ſecond, and oui meal. 
Tab time, ſee 51 Edi. 
of oyl. 


WI ſearch for Oyl brought into Londen, and elſwhere ; and how the 0. 
V'V- offendersſhall be puniſhed, ſee 3 H.S. 14. 


| Of Ordinances. 


As co Ordinances, theſe things are to be known. 
1. That no Pariſh or Corporation may make Ordinances againſt the Publick 0rdinances, 


Prerogative, or good. 

2. Nor to binde, but where they are allowed by the Chancellor, Treaſurer, Chief 
Juſtices, or three of them, or Juſtices of the Aſſiſe- See Corporation, 19 H.7.7. And 
therefore an Ordinance to forbid the Londoners to carry their Wares to Fairs, was 
made void, 3 H.7.9. Brownl. 2 pert. 284. See By-Laws: 


Of an Obligation and Defeaſance, 


AN Obligation is a Deed in writing, whereby one man doth binde himſelf to ano- 1. Obligation, 
ther to pay a ſum of money, or do ſome other thing; and he that makes this Deed, 001 — ob 
is called the Obligor, and he to whom it is made, is called the Obligee. Finches Ley 49. COON 
Aud it is ſometimes Simple or Single, which is when it is to pay a ſum of money, or 2. The kindes. 
do ſome other thing, and when it is without any Defeaſance or Condition in, or an- 
nexedto it, which alſo is ſometimes with a penalty called a Penal Bill, and ſometimes 
without a penalty: And this is that which is moſt properly called an Obligation, and 
ſometimes alſo it is called a Single Bill, or Single Bond ; and ſometimes it is double or 
conditional. which is when it is attended upon, and accompanied with a Condition; 
and then it is ſaid to be a Bond containing a penalty with Condition to pay money, or 
do or ſaffer ſome act or thing, &-c. And this Condition is ſometimes called a Defea- 
ſance, and then eſpecially when it is (as ſometimes it is) in another Deed or Inſtru- 
ment; for moſt commonly it is inſerted into the ſame Deed, wherein the Obligation 
being the other part of it, is contained: And then allo it is either ſubſcribed under 3. What ſhall 
the Obligation, or included within the body of it, or indorſed upon the back of it. de {2id a good 
And quacunque via if the Condition be performed, the penalty is ſaved ; if not, the — 
penalty is forfeit, Co. fo u per Littl. 1721 Creation, or 
An Obligation may be made upon Parchment or paper. and in looſe Parchment or nor. 
Paper; or in a peece of Paper or Parchment ſowed in a Book, and either way it is Firſte for the 
good. But if it be made on & Tally, of Wood, or any other thing but Paper or — 
Parchment, albeit it be ſealed and delivered, yet it is void. Broo. Oblig. 67. 30. Trin. and what f 
49 Elix B. . And it may be made in the firſt, or in the third perſon ( notwithſt and- words are ſuf- 
ing the Statute of 3$8.E4.3.4. which doth intend onely Obligations made beyond the ficient to make 
Ddddd 2 Sea.) an Obligation. 
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Sea.) And therefore an Obligation ſo made, as Aſcmorandwn quod A. de B. dba C 
de D. 1cl. In cnujus, &c. is good. Cor ſaper Littl. 2 29. Fitz Obligat. g. 
Albeiz the bett manner and form of an Obligation, is that which is moſt uſual! 
yet any words in a writing, ſealed and delivered, whereby a man doth prove and de 
clare himſelf to have another mans money,or to be indebted to him, will make 3 
Obligation; and therefore if a man by Deed ſay but this, Memorandum that }. 4 
of B. do om to C. of P. 20l to be paid at Eater next: Or memorandum, that}, 4 
of B. have had of C. of D. 20l. of which there is iol. behinde, [or of which I ow 
him 10l. ] Or wemorandam, that 7 A. of B. have receiyed of C. of D. zgl, to be 
repaid him again. Or memorandum, that 7. A. of B. do grant to ow Cor to pay] & 
of D. 2cl. Or memorandum, that 7. A. of B. do promiſe to pay C. of D. 20l. Oc 
memorandum, that 7. A. of B. will pay tc C of D. 20l. Or memorandum, that . 
A of B. have had twenty pound of the money of C. of D. Or memorandum, that 
. A. of B. have borrowed of C. of D.-20l. Or memorandum, that 7. A, of B. do 


inde my ſelf to C. of D. that he ſhall receive of me twenty pound: All theſe, and 


ſuch like, ate good Obligations. Dyer 21, 22,23. Ce. 9.53. 37 H. o 9. 22 Edan, 
Kelm 34. 21 Ed 4. 39. 11 H.. 6. So if one ſay, memorandam, that 7. A of g. binde 
my ſelf to C. of D. that he ſhall receive twenty pound by the hands of 7 S. when K. 
doth come to his houſe, and at Mic haelmas then next following five pound; this is a 
good Obligation, and the words | by the hands of . D] are void, Broo, Oblig 56. 
So if one binde himſelf thus, Memorandum that 7. A. of B. ow to C. of D. ti 

pound ; for payment of which, I binde my ſelf and my goods; this is a good Obligz. 
tion, and will binde the perſon, but not his goods, Broo.0blig. 16. So if one by Deed, 
Covenant or Promiſe to do a thing, and then uſeth theſe words, Ad quam quidew 
promiſſionem perimplendam obligo me in 20l. this is a good Obligation for twenty pound, 


+ Bros, Oblig 52. Dyer 6. So ii one binde himſelf thus, Memorandam, that 7. A. of 


B. am bound to C. of D. to deliver him twenty quarters of ( orn by a day, A 
perfermandum obligo me, without more words; this is a good Obligation, B. 06. 
40. 79. $0if one binde himſelf thus, Momorandum, that 7. A. of B. binde my fe 
to pay C. of D. ten pound at Eaſter, andaf I fail to pay it then, I do grant to pey 
him twenty pound; this is a good Obligation for the twenty pound, if he fail to pay 
the ten pound: And ſome ſay he may recover both the twenty pound, and the ten 
pound, Foxal: caſe, 9 fac. J. R. So if one binde himſelf thus, Alemorandum, that 
in conſideration of a Bill of fifty pound, wherein 7. S. is bound for me to J. D for 
payment of twenty pound: I do binde my ſeif in twenty pound to the ſaid ?.5. to 


fave him harmleſs from all Actions of the ſame ; this is a good Obligation, and if ID. 


ſue 7. S. the Bill is forfeit. Or if one binde himſelf thus, Be it known, Cc. that IA. 
of B. do ow unto C. of D. the ſum of fourteen pound, to be paid at tlie Feaſt of, ec. 
together with ſix pounds, which I ow him upon Bills and Recogniſances, ſubſcribed 
with my hand; this is a good Bill, but it is good for no more but the fourteen pound, 
and not for the fix pound; for the words do onely import the time of payment of the 
ſix pounds. See Brownl: I part, fol. 72.1c3. 2 part, f.98,99. Fox verſus Wright, 
Trin 40 Eliz. B. R. Adjudged Parret and Woolwards caſe, M. 38,39 Eliz. in the 
Exchequer Chamber. 

If one make a writing in the form of a Statute, which the Party doth Seal, and 
afterwards legally deliver ; but it is not ſealed by the Kings and the Majors Seal, ac- 
cording to the Statute, albeit this be not a good Statute, yet it may be a good Obliga- 
tion, Trin. 37 Eliz. B. R. Fitz Accompt 79. 

If one binde himſelf to pay money, or do any other thing, and afterward doth adde 
this clauſe in the Deed, Et ad majorem hnjue rei ſecuritatem invent A de B, & C 
fide juſſores, quorum unuſquiſque obligat ſe in toto & in ſolia', And theſe two do allo 
ſeal and deliver the Deed ; it ſeems this is a good Obligation to binde them, | albeit 
there be no other words in the Deed, Perk. ſect. 138. Fitz Oblig. i. 

If an Obligation be made to 7. D. to the uſe of 7. S. this is a good Obligation for 
J. S. in Equity, and ſome have ſaid he may Releaſe it; but this is much to be doubted; 
for it is certain 7. S. cannot ſue the Obligor in his own name, but when he bath cauſe 
of Sute he may compel J. D. in Chancery to ſue the Obligor, Br .0bL72.( romp. ar. 6 17 
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If A. of B. binde himſelf ta C. of D. to pay twenty pound, and ſay dot hen yet 
the Obligation is gad, and the money is due pteſemly! So if the Obligation be 
Solvendem nunquare, or ſulvendum at Doomiday the Obhgatins are gbd, aud the 
fol lun void, and the money is due preſonaiy. So if #; Z. binde himfelf to C. 
of D. in twenty pound, ſolvendum A de B. Eee it thould be foſtendam'C o D,] 
the Obligation is good, and the ſelvemdum wid. Arvo. Obi:4 7,214 H. 29. 21 Ed. 
3.46. 4 Kd. 4. 29. If the Obligation he made thus, [ Oblige me, &.] leaving one 
theſe words following Lherrder, Executores & Admiuiſtratort-; ] this 1s 2 good Ob- 

--1tion, and the Executors and Adminiſtrators, but not che Heir, are bound by it. 
And if it be made thus, [ So/vexd»um to the Obligee & ſmrceſſoribus by and not 
Executoribus, c&c. ] chis is a good Obligation, and the Executors and Adminiftra- 
tors, and not rhe Succeſſors, except it be in caſe of a Corporation, ſha it take ad 
vantage Of it, Dyer 13. Bros Oblige 15. 68; An Obligation may be good, albeit 
it contain falſe or incongruous Latin or Engliſh, .or Latin: be put for Engkh, or # 
contra, if the intent of the parties may ſufficiently appear: And therefore if one be 
bound by the name of 7ohanxes for hamm, or one binde himſelf in ct erf, for 
eftoginta libris, or in ſept ungentis for ſeptnagintss libris, im wiginrs for viginri lilru, 
in /ewteen for ſeaventeen pound, in quinquegenris for quingentss libris in ſepruageſſs- 
wo for ſeptuag inta libris, in ſexingentss tor /excentris libri, in n of 
quinqse decies for quinquaginta librit, in octagenta far ottoginra libris, ox in vigents 
bvers for viginti libris, in viginti nobilibut tor twenty nubles, or in ati genes hbris 
for Hog inta libris, or quingibta libris for quinquaginta libris, or thie h © theſe 
niſprifions will not hutt che Obligations, for they are good not witixſtanding : Bus 
f one by the Obligation binde himſelf in quinqueagentes libris, or in quingeagentir 
lieu, Or in quizagents: libris, or in ſegintiſ librit; theſe Obligations are vou) for 
utheſe caſes the meaning is ſo uncertain, that it cannot be diſcerned; ami uo Aver. 
int will ſerve to ſupply it in this cafe. So if an Obligation be dated 23 die Hpvilie, 
nkead of Aprilis, this is a good Obligation, and this miſtake will not hurt. See 
ni. Rep. 1 part, 62. 64. 63. 122. 2 part, 208. Co, 10.33... FirzOblig. 12. 
1H. 14. Adjudged Yernons caſe, M. 13 Far. Co. B. GrajsCafe, 5 Jac. B. R. 

M. 10 Car. B. E. Adjudged Fitz Hugh verum Bridges, 3, 4 Rc. Co. J. Pari 
aſe, A. 4 Pac. BR. Trin. 21 Fac. Nowels caſe. And if an Obligation-have hot 
due, or a falſe and impoſſible date, or have but half the date, as the year of ou 
Lord onely ; or if it want theſe words, In cujus res, &c. or the like, if it he ſealed 
Tg is a good Obligation, Co. 2. 5. i Numb 5. | 

A Single Obligation may be to pay money, or to do any other thing chat is lawful $ 
ud poſſible, and ſuch Obligations are good. But if the — to binde a — — 
nan to do a thing unlawful or impoſſible, it is void; and therefore if one binde him- Subſtance of 
Rf in an Obligation to kill a man, burn a houſe, maintain a Sute, or the like, it is 
wid. So if the Obligation be made for maintenance, or to thar end, or if it be 
rade purſuant to, and in execution of an uſutious contract, or the like, it is void. So 
m Obligation be made againſt the Statute of 23 H. 6. it is void. So if one binde 
lnſelf in en Obligation, and the matter thereof is altogether uncertain, or inſenſi- 
dle, it is void; but if there be any reaſonable certainty in it, it is good enough. So 
if one binde himſelf to go to Rame in three days, under pain of twenty pound, this 
wid, Ce. 10. 1 10. See Fair or Deed, Numb 51, See more Infra. 

The Condition of an Obligation may be either in the ſame, or in another Deed, 4. What ſhall 
ul it may be indorſed of the back of the Obligatlon, ſubſcribed under it, or con- be ſeid a good 
ned within it; but the beſt way to make it, is the uſual way, viz. The Condition — of an 
ofthis Obligation is ſuch, cr. and yet if it be otherwiſe, it may be good; for if an — 2 
Obligation de made from A. to B. and on the back of the ſame, theſe words are in- Firſt, For the 
torled [That whereas the within bounden A. ir bownd to B in 201; yet B. willeth and Manner and 
peneth, tharif: A. pay to B. 101. at Eaſter, bar then the Obligation ſhal be void ] it Flame of it 
ems this is a good Condition; So if in the cloſe of an ig ion of 20l. theſe 
Nd be added. LT h if A. (the Obligor) pay 10l. 10 B. (che Obligee) at Baſber, thar 
Obligation ſhall be void, ] this is a good Condition. So if an Obligation be made 
on A. to B. of 2cl. and theſe words are ſubſcribed; [Vow therefore 5f the Oblsgor 


py 
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| fi oa quarterly fer four ears, then it is agreed that the Obls bode. ns 
ve [ 3 F t ation | , 
Fits is a good Conditiog. So if a ſingle Obligation be made row A: — 44 
pound, and after the Obligation is made, . doth by another Deed grant, thut if 
pay him ren pound ar Efer, the Obligation ſhall be void ; this is a good Condi; 
or Defeaſance : But if A. do binde himſelf in an Obligation to B. o — —1 
and after 3. dorh binde himſelf in another Obligation to A. to perform Cove. 
nants.of- an Indenture ; and in this ſecond Obligation, there is a Provido that 3, ſhaj 
not ſue upon the firſt. Obligation till ſuch a time; this is not a good Condition, Pi 
141. 41 Hi6.51. Fart B 157. Broo. Obl.89: - Fitz Bat 205. Pache g J., A 
Simpſons cules 21 HF. 6.51. 7 H. 8. 9. A — * 8 has 
J. Anh B. twenty fer payment whereof I binde my ſelf "Kc. lu 
Andafter this, —— e rt erat ik the ſaid A. — 
pelled to pay the ſaid tweaty pound until be recover thirty pound pen an Obligeriat aging 
Ce Thi 3 „ 2 part, f.98. If A. be bound 10 f. in 
twenty pound, with Condition, that if B. do not bring A. a borſebefore Bip», tha 
the Obligation ſhall be void ; this is a good Condition: And if the Obligeewithhaye 
advantage of it, he muſt perform the thing, Et fic de ſimilibur, 26 H. g. B. So if 4 
be bound in an Obligation to B. in twenty pound, with Condition, that if B. (hali 
bring load of Wood to the houle of A. tbat A.ſhall pay him the twerty pound. 
or that A. ſhall pay him ewenty pound Hen B. ſhall bring him twenty load of Wood 
to his houſe ; theſe are good Conditions, and the thing muſt be done beforo the money 
is to be paid, Broo. Count. 69. If the Condition of an Obligation be, That if 4. (the 
Obligor) do not pay to B. (che Obligee) ten pound. that the Obligation ſhalibe void, 
this ia good Condition i But it ſhall be taken according to the words; 
the Obligor it not to pay it: And if he be ſued, he may plead performance of the Co- 
dition in th ing of it, Broo, Oblig. 42. If theſe words be omitted in the clole 
of the Condition ¶ T har then the Obligation to be void ;] the Condition is void, bur 
it doth not hurt the Obligation, for that remains fingle : But if the next words, viz, 
[Or elfe ſhall ſtand in force] be omitted, the Condition is never the worſe; forasihe 
addition of t nothing adde to, ſo the omiſſion of them doth nothing detraſ 
from the ſtrength of the Obligation, Curia B. R. Pa, 9 Fac; Truman & Parram: ciſe 
Secondly, For The Condition of an Obligation, may be to do any lawful or poſſibſe thing, asto 
matter and pay money, deliver Goods or Cattle, i a Statute, enter into an Obligation, 
ſubſtance of its make a Releaſe, make an Eſtate, ſurrender an Eſtate, make Reparations for quiet e 
joying, to ſave harmleſs, to defenda Title, to perform Covenants, to abidean Award, 
to perform a Will, to give ſo much Land or Money in Legacy, to purchaſe Lands, to 
appear in a Court, to marry another, not to, ſue, not to meddle with an Executorſhy, 
not to revoke a Letter of Attorney, not to be Sutety, not to play at Cardsor Dice 
or any ſuch like thing, and ſuch a Condition is good. So alſo-it ſeems 8 Condition, 
that a man ſhall not ſell his Goods, is good: But when the matter or thing to be done 
by the Condition, is unlawful or impoſlible, or the Condition it felf is repugnant, . 
ſenſible, or incerrain, the Condition is void, and in ſome caſes the Obligarionalſo. c 
weſt. Symb. Paſche, 8 Jac. Co. B. And herein, theſe differences are ro be obſerntd 
1. When the thing enjoyned, or reſtrained to be, or not to be done by the Condition 
is ſuch a thing in his on nature, as the Commiſſion or Omiſſion thereof, is mains 
ſe, there not onely the Condition, but the whole Obligation alſo is void ab ini: 
Again Law, And therefore if one be bound in an Obligation with Condition chat be ſhall kl 
Man, burn a Houſe, do any other Felony, commit any Treſpaſs, maintuin any Sate m 
lawfully ; or (being an Officer) that he ſhall take Fees by Extortion, or that he (beuy 
a Sheriff, c.) ſhall let a Priſoner eſcape, or that he ſhall ſave the Obligee hermles 
againſt an unlawful Deed,or that he ſhall not ſave his Land, or that be (being a Inis 
man) ſhall not uſe his Trade, (and yet itſeemsa Condition, that a man ſhalloot® 
his Trade in one place, or at one time, or if he do that, he ſhall pa ſomuch hie 
year unto another, is not a Condition againft Law,) or that a man (being an Of 
and an Officer pro bone pablice) ſhall not exerciſe his office, or the like; this Condin 
is void, and makes the Obligation, and ſo the whole Deed void. But wben deu 
to be, ot not to be done by the Condition, is ſuch a thing as the Omiſſion or Cot 10 
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Gon theredf in its nature is not malum in ſe; but onely againſt ſome maxim of Law,” 


is chat a nun ſhall make a Feoffment to his own wife, or is but malum projibitums one 
ly, as that's man ſhall ere& a Cottage contrary to the Statute of 3 1 EIN. or is te- 

9nant to the ſtate, as that a Feoffee of Land ſhall not alien it, or cake the profits of 
K. of that aTenatit in Fail ſhall not ſuffer a Recovery of his Land, or the like j ig 
theſe caſes the Conditions onely are void, and the Obligations remain fingle and with- 
oat Condition. And yer perhaps, if che Obligors be ſued upon theſe Obligations, 


quy have relief in Equity. See Brownt. 1 part, 63,64,65, 70, 71. 2 part, 281. Equiy. 


Co,10. 101, 11. 53. ſuper Littl.205, Dyer 304. Pom. eq. Fitz Oblig. i3. See 
Cannes and Covenant. March 191. pl. 238. See Covenant, Numb. 4. 2. When 


the matter or thing to be done by the Condition, is ſuch a thing as in its nature is im- Impeſſbl. 


to be done at the time of the making of the Obligation, there the Obli tion 
1s good, and the Condition onely is void. And therefore if I be bound in an Obliga- 
don with Condition, that 1 ſhall ſtand to the Award of certain perſons, cc, Pro- 
vided, That the Award be made before the tenth day of — — und provided, 
cht L have warning fifteen days before the tenth of 4a, and this Obligation is made 
the nineth of May; this is a void Condition, And fo if I be bound in am Obligation 
with Condition,that I will go to Rome within three days, or that I will make an Eſtate 
of White-acre in Dale worth ten pound 7 annum, when rever4 it is worth but five 
pound per annum, or that I will be non- ſute in ſuch an Action, or aſſare ſuch a peece 
of ground, when in truth there is no ſuch Action, or peece of ground; this Condi- 
tion is void, and the Obligation remains ſingle and good. Perk. fett. 735. Co. ſuper 
Lari 207. Fitz Oblig. 17. 27 H.8. 29. 21 Ed.4.54. 42 E4.3.6; So if the Con- 
dition be, That whereas A. had a Jud againſt B. the Obligor for twenty —— 
and the Obligee hath acknowledged ſatisfaction, if therefore the Obligor ſhall 
fach a day get a Wartant from A. whereby the Obligee may be ſaved leſs for the 
lame acknowledgment, That then cc. this Condition is void, and as it ſeems, the Ob- 
tion alſo, for that it is not onely impoſſible, but againſt Law alſo. But when the 
thing to be done by the Condition, is a thing poſſible at the time of the making of the 
gation, and after by matter ex poſt facto, by the Act of God, the Act of the Law, 


ot ide Act of the Obligee, it is become impoſſible ; in this caſe the Obligation and 


the Condition both are become void: And chereforeif a man be bound with 1 Con- 
(ion, that he ſhall _= the next Term in ſuch a Court, and before the day the Ob- 
lgor dieth ; hereby the Obligation is ſaved So if A. be bound to B. that ?. F. ſhall 
marry fave G. by ſuch a day, and before the day, B. himſelf marry with Jane G. 
bereby the Obligation is diſcharged, and B. ſhall never take advantage of it. Hil 


17 ac. B R. 21 E4.4.53. 3- When the Condition of an Obligation is ſo i * Inſeaſible, In- 
ble andincertain, that the — cannot be known, there the Condition onely is certain. 


void, and the Obligation good: As if an Obligation be made by A. to Z. with con- 
licion, that A. ſhall keep B. without damage againſt 7. f. for ten pound, in which 
the Obligee'is bound to the Obligor ; this Condition is void, and the Obligation ſin- 
gle. Soif the Condition be, That A. ſhall pay bis part of the ſums of money, that 
ſhall be levied for the trying of che Cuſtoms of A, unleſs the word [" /evied] 6 . 
ſor taued in that Countrey, the Condition is inſenſible and void. So if A. be 

to g;. with Condition ray Li him harmleſs, and ſay not for what, or againſt whom; 
this Condition is void, and the Obligation ſingle : But if any ſenſe or certainty 

be made of it, the Obligation and Condition ſhall be both good. Paſche, 9 Pac. B. R. 


Obligation it ſelf, there the Condition is void, and the Obligation good: And there- 
fote if the Condition of an Obligation be, That the'Obligee ſhall not have benefit 
by the Obligation, or that he ſhall not ſue for the money in the Obligation, or the 
lle; this Condition is void, and the Obligation ſingle: And yet this by a Defes- 
lance made after the Obligation may be done. Y Hen. 6.44. 21 H.7.24, 30. Sed 
Defeaſance,. 5. When the thing to be done, by the Condition is to be done be- 
yond the Sea, it hath been held that the Condition is void, and the Obligation fir- 


4. Wben the Condition of an Obligation in the matter of it, is Repugnant to the Reeg 


ge, becauſe the thing was not triable here. See the Statutes of 1 Hon. 6, 14.' Not triable. 


21 Ed.4.1o. 
But 
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Bur ic ſeems the Law is otherwiſe now, aad char tbe mattgt is. triable TE 
Condition 300, Tris. 7 Fac. B. R. Aud in all other cafes where a Dorle ind the 
is void for Miſaoſmer, Dilghplizy, or otherwiſe, there an Obligation is wid. in 


Obli 2.11. 4 TI «ob», 9 
Bonds with Conditions for the enjoying of Spiritual Livings, contrary io thy 
Statute of 13. Flix. 20. are void by the :tatute of 14 E411, 1 
It any La got Gentle women be draun flattery, ar threatning to entet into 
- any Obligation, Simple or Conditional, 19 bete money, got truly due, they muy 
* bs re lieved by a courſe in the ¶ hancery. fot᷑ w. ch ſee 31 H. G. 39. 1 
5s. When an Ng Sheriff or his Officers ſhall take any Qhligation, hy colour of their Offices 


lar 5 
Obligation 4 ſon i their Ward, but onely to themſelves, gnd inthe name of — 

— g ub | tion, with Sureties fofficignt, that tha priſoner ſhall appear a the day * 
made toan- 


Wit; and all others taken in any other form ſhall be yoid. And perſons * 
— — 2 are in his Ward , py Exacopon, — 22 (+ 22 22 i 
to the Sbeliff, 8 of the Peace, ot ſome other ſpecial calc, g ſeot tot by a Jufti 
— Feen. on lde like, Gy not he bailed ; and otherstbat are arreſted on ⸗ hr 
er then is or [eden es 7 Z by Writ, Bill, or Warrant that are Mainpern. 
appointed b 5 bailed, 3 6.10; =? ; 
the Starure of or the beter dating of which Statute, theſe things muſt heobſervey, 
23 H.. 10. That ſuch Obligations as differ and av La nap form of this Scatute in words 2nd 
circumſtances ongly are good, notwithfiand\og this >tature,, And therefoteifa Pri, 
ſoner make an Obligation with a Condution to appear and anſwer in a Plen of Debt 
and ſay 00 more, vor do ſex dayn the cauſe gf the Debr ; abi is a good O 
Fila caſe, AA. 9 Fac: B. R. And if the Sheriff take an Obligation with ont Sace- 
ty anely, or with two Sureties that ate inſuſficient, or wah two Sureties of mother 
Coungy ; this i 3 good Obligation. (40,394: Soif the Debt for whichthe parry 
is arreſted, be three hundred pound, and the Sheriff takean Obligation of ene han. 
red pound for his appearance; this is a good, Obligation, for in theſe caſts iti lef 
to his diſcretion, and it doth congern bim one ly. So if the Condition of — 
tion be for appearance Menſi paſebe, mitting praxime future, yet it is a 
ligation. Ville caſe. So if the party be arretied by an Attachment — 
6 upgn a contempt, and the Candtion of the Obligation is, Thatif che 
Obligee ſhall appear, and then, and there ſhallanſwer a contempt by bim commined 
againſt the King and bis Council, this is a good Obligetion, Dyer 364. Aulif the 
rty that doth make the Obligation be not in the Sheriffs cuſtody, albeit the Obli- 
ion be made in any other manner, eſſentially differing from the form pteſcibel 
in the Statute, if it he not againſt the Common Law, it is a good Obligation. And 
therefore, if when a Capias Viiagaturs be delivered to the Sheriff againſt a man the 
Sheriff take Bond of him for bis Fees, and bis Travel; this Bond if it be not with- 
in this Statute, yet it is againſt the Common Law, and therefore void, becauſe iris by 
colour of Extortion, Anti, caſe, Hil. 7 Fac. Co. B. But where the Obligation, 
hether it be fiogle, or double, made by a priſoner, doth eſſentially differ by addi- 
an, akeration, or diminution from the form preſcribed in the Statnte, tbere the 
Condon an Obligation both are void, Co 1c. 101 And therefore if ſach a pti- 


ſoner make an Obligation to any other belides the Sheriff, albeit he to whom it be 
he called Sheriff, ot if he make an Obligation to the Sheriff himſelf, and nor 
name of his Office; or if he make an Obligation to him by the name of 


is not bailable by the Statute, and ſo let him-go free; or if he take an Obli 
tion of a Priſoner that is bailable for bis Appearance, and doth inſert 
things into the Conditiot. as to pay money for Meat, Drink, or Fees, or the like; 
or if be deliver a man in Execution, and take Bond of him to fave him harmleſs; ot | 
2 eee All theſe and ſuch like Obligations as theſe, are void by this 
ute. 

= If 


mn . 


—— — 
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fa man be a priſoner in Ludgate upon a Capias ut/agatuw, and the Gaoler take an 
obligation of him with two ſureties, with condition to ſave him harmeleſſe, and to 
diſcharge his fees, and to yield his body at all times upon Summons &c. this is a void 
-oati00, as well againſt the ſureries, as againſt the principall. If the under-Mar- 
ſhall of the Kings Bench take an obligation of one in execution and a ſtranger with 

condition to ſave him harmleſſe of all eſcapes, and ſo ſuffer the priſoner to goe at 

urge, this is a voyd obligation. If the Sheriff of Bedford having a priſoner by force 
an Execution, let him goe at large, and take an obl-gation of bim, with condi- 
tion that be ſhall keep the Sheriff wichout damage againſt the King and the plaintiffe, 
and be it all times at the commandement of the Sheriff as a true Pciſoner, and appear 

before the Iuſtices of the King at Weſtminſter &c, this is a void obligation. Dier. 118, 

119. Dier. 3 24. Plew.61:62. 

Ia man be a Priſoner to the Sheriff for ſuſpition of Felony, and after a writ 
comes to him to have all his priſoners at a certain day before theluſtices of Goale de: 
of the ſame County, and thereupon the Priſoner doth make a ſingle obligation 
tothe Sheriff to appear before the Iuſtices the day of the writ, this is a void obliga- 
tion; becauſe it is ſingle and not with condition. And if the Sheriff baile not one 
bailable by a ſingle obligation, it ſeems this is a void obligation. Fita. Oblig. 

A fingle obligation is alwayes taken moſt in advantage of the obligee and againſt 
the obligor, but it is otherwiſe of the condition of an obligation, For this is alwayes 
talen moſt in advantage of the obligor, and againſt the obligee: 10 H. 7.1. 16. 

If two, three, or more bind themſelves in an obligition thus, Obligamus vos, and ſay 
no more, the Obligation is and ſhall be taken to be joint only and not feverall; 
bur if it be thus, Obligamus nos & ntrumque noſtrum; or obligamus nes & uu 
quemque noſtrum; or obligamus nos & quemliber noſtrum; or oblig am nos & alteruns 
xoſtrums; in all theſe caſes the Obligation is both joint, and ſeverall, ſo as in theſe 

caſes the obligee may ſue al the obligors together, or all of them apart at his pleaſure, 
but it ſeems he may not ſue ſome of them and ſpare the reſt , but be muſt ſue them 
al together, or all apart by ſeverall Precipes, and in this caſe he may have ſeverall 
Jadgements and ſeverall executions — 4 the obligors, and take all their bodies in 
execution, but he ſhall have ſatisfaction but once, or from one of them only, for after 
he hath been ſatisfied by one, the reſt ſhall be diſcharged, But in the firſt caſe where 
the obligation is joynt and not ſeveral, the obligee mutt ſue all the obligors together, 
for he cannot ſue one alone with effect wichout the reſt, unleſs it be in ſome ſpeciall 
caſes, as where one of the obligors alone doth ſeale the deed, or where all ofthem 
do ſeale, but one of them is an Infant, a woman covert, a monk, or the like, or where 
one of them is dead, for in theſe caſes one or ſome of them may be charged without 
the reſt, But otherwiſe the Plaintiff cannot proceed in his ſuit againſt one, or ſome 
of them without the reft, except the defendant give him advantage, for howſoever 
the ſuit be well begun, for when one or ſome of alone is, or are ſued, it ſhall not 
be intended that the reſt are living, untill it be ſhewed by the other party, yet the de- 
fendant is not bound to anſwer, unleſs the reſt be ſued alſo; and therefore in this caſe 
he ot they that is or are ſued alone, are thus to take advantage of it. viz, to ſhew the 
mutter to the Court, and to plead in abatement of the writ; for if be appear and ſhew 
it not, but plead von eſt falt um, or the like, to the obligation, the Iury muſt fiad againft 
him, and he will be charged with the whole debt. And ſo alſo if one appear, and the 
other make default and is outlawed, it ſeems he that doth appear muſt anſwer all. See 

Irena. A/ part. 208. If an obligation be, we bind us or either of us, this is joint & ſeve- 
— Election of the obligee. Bremal. 1 1 Dier 19.310. Co5-119:9-530 

- B. 62: Bros Peintenancy 4.16. Dec: 69. Hil. 39. Eli. R. R. adjudye 
Executors and ry tener - 
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6 How a fig- 
le Obligation 
all be taken, 


Ioior and ſe- 
yerall. 


rs ſhall be bound by the obligation of the obligor,al- xxecurors, 


beit they be not named : but the heire of (the obligor ſhall not be bound by the obli- Heire. 


gation, unleſſe he be named in the obligation, vic. oblige me, baredes c&c. Dier. 14. 
2714. N | 

aa obligation be made to one and his heires, or to one and bis ſuccefſors; the 
Executors and adminiſtrators, not the beire, or ſucceſſor, ſhall take advancage of it. 
See before. 1 
| Eecce 
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If one binde himſ If in an oblig: tion of 200. to A. and B. ſolvend. 1 ool to A 
100. to B. and A. die, it ſees the executors of 4, ſhall not bave 1001 but tha B 
' ſhall have the whole 2001 ſed quære. Dier 350: 
If one binde himſelf by obligation to J, S. ro pay bim an 100ol when K. doth 
For the time to his houſe, and at Michaelmas then next following 100l. more: Michaelma then 
of payment. next following ſhall be taken for next following the making of the obligation, and 
not next following t he comming of X. to his houſe. Broo. Obli 89. 
If one bind himſelf to pay mony upon a ſingle obligation, and doth not ſay when, 
in this caſe it muſt be paid preſently. x 
If one bind himſelf by obligation to pay money at Michaelmas, and doth rot lay 
which Michaelmas, this ſhall be taken for Michaelmas next after the date of the obi. 
gation. And ſo alſo it ſhall be taken in the condition of an obligation. If one bind 
himſelf to pay at ſeverall day. See BrownloWs rep. 1 part.64. 2 part. 98, gg, Dic 
128. By three p aſfices, Trix. 22 fac. Co. B. Curia in the Marchos of Wales, Trin 8 Cay. 
If one bind himſelf to pay zol in the yeare of our Lord which ſhall be 1595 in and 
7-How an Ob · upon the thirteenth of October next inſuing the date of the obligation; this ſhall be 
ligation with taken to be due the 13 of October 1599. and not next after the obligation. See more 
— infra: «Agree A. fac: Z. R. 
— obliga- be condition of an obligation when it is doubrfull, is alwaies taken moſt favours. 
tion ſhall bee bly for the obligor, in whoſe advantage it is made, and moſt againſt the cbligee, 
taken. And ſo as an equall and reaſonable conſtruction be made according to the minds of the 
— 1 c parties, albeit the words ſound to a contrary underſtanding: Hill:37 Eli: B:R:Shur. 
— plus very. Ms Hanckington: Dier :14: 51: . 
Firſi in reſocct . If ſomething be by a condition to be done, and it is ſet down indefinitly, and not 
of the perſons ſet down who ſhall do it, if the obligee hath more sxill to do the thing then the obli- 
that are to t, it ſhall be done by him; otherwiſe ic ſhall be done by the obligor : as ifa tailce 
doe the thing. be bound to mein an — with condition, that if I bring bim three-yards of 
Cloth which ſhall be meafured and ſhaped, and if he make mea Cloak of it &c: and 
it is not ſaid by whom it fhall be ſhaped, this muſt be done by the Tailor. See more 
in BrownleWs rep: 1: part 76: and in Acts: Perk Seft:785: 
"IEP" If the condition of an obligation be to pay mony, or doe any other tranſitory act 
reſpc& of the to the obligee himſelf, and no time is ſer for the doing thereof, but « place only; this 
time when the regularly muſt be done in convenient time, and that without requeſt: So alſo incaſe 
thing is to be here the thing to be done is in its nature locall, but yet ſuch a thing as may be done 
done. in the abſence of the obligee, and without his concurrence, as to acknowledge ſuiſ. 
faction on a Indgement, make a leaſe for years or the like, it muſt be done in comien- 
ent timeand that without requeſt. So alſo in caſe where the thing to be done u locill. 
and the concurence of both parties neceſſary therunto, yet when it is to be done to a 
ſtranger and not to the obligee, as if the condition be that the obligor ſhall make 
a Feoffment to J. S. it muſt be done in convenient timewithour requeſt, 

Bur where the thing to be done is locall , and the concurrience of 
both parties neceſſary thereunto , and the act is to be done by the obligor 
himſelf, or by a ſtranger to the obligee himſelf, as where the condition is that the 
de or a firanger, ſhall infeoffe the obligee; in this caſe the obligor, or the ſtran- 
ger ſhall have time to do it during his life, unleſſe the obligee do baſten ic by requeſt, 

and if he requeſt it ſooner, then it muſt be done in convenient time after 
made, And yet if the thing to be done, be to be done wholly by the obligot, or 8 
ſtranger, and doth nothing concern the obligee, as where che condition is that the 
obligor ſhall goe to Reme, or that J. S: ſhall preach at Paul Croſs, or the like; in 
the Ft caſe it may be done at any time during the life of the obligor, and in the laſt 
. Ccaſeit may bee done at any time during the life of I. S. and requeſt in this caſe ſhall 
not haften ir. See Brownl.1. part. 73:74. | 
If one be bound to pay 1c1 or to enfeofle one upon the return of J. S. from Rome, 
in this caſe if 7. S. die before he return from Rome, there the obligation is ſav 
though the 101 be not paied.But if it be to pay rol or to enfeoffe before Michelmas,if 
the obligor dye before Michaclmas,his executors mult pay the 10l. By Pophom 7 uſtice, 
Geldib. 192: | 97 if 


Cr. tb, Or- Aa c. 
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if an obligation be with condition ta grant a rent. or an annuity to che obligee 
during Silk to be paid at Eaſter, aud no time is ſer for the doing of it; this tent 
muſt be gry ned before Eaſter next after the obligation, or elſe the obligation will be 
forfeit. And if the condition be to grant an Advowſon, and no time is let for the 
doing It mult be done before the Church become voyd, or otherwiſe the 
obligation ſhall be forfeit. Co. a. go. ſupey Ln. 208. 


the condition be to do a thing upon a day in the yeate, and there be two daies 
of that name in the yearez in this caſe it ſeems it muſt be done that day that is furtheſt 
off from the time of the making of the obligation , eſpecially if chat day be che more 
notorious of the two daies. Dier. 77. 401 4 34 
_: If the condition be to pay zol. the eleventh of May next following, and the ob- 
ligation is dated tbe 5 of May: in this caſe the money muſt be paid the 11 day of the 
ame Month of May, and not of the next Month of May. Adjudg. M. 20. Pac. B R. 
reſcots Caſe. | do 2:12 2 Sis {40 NP | | 
12 be bound upon the Feaſt. day of Se, Michael to pay money upon the Feaſt 
' day of St, Michael next coming; this ſhall be underſtood the 12. month after, and 
not that very day ſo it oge be bonod. in Lent to pay money in the 4 week of Lene 
next to come; this ſhall be paid chat Lene come 12 Month. Go/dsb. 137. PI. 40. 

If the condition be to permit the obligex to threſh and cary away the Corn in the 
Barne of the obligee from time to time and at all times convenient, in this caſe the 
oblige ſhal have time fot any time of continuanceas more then tuo or three years &e, 
but otherwiſe perhaps if the words he ¶ within time coovenient put be cannot take it 
a way on the Sabboth day or in the night, but he ſhal break his Bond. Go ldib. 9. pi 8; 
If the Condition be to ſtand to the, amard of 7. S. and J. S. award money to be 
5 , bur ſer, no time for the payment ofjt;, this mult be paid in conyenient time, 
ſe the obligation hal be forfeit. 22 EAA. | 
If one be bound to me in an obligation with condition, that if I enfeoffe him of 
White acre, he will pay, me 101; but doch not ſay hen; this muſt be done aſſoon as 
Imake him . So if one be bound to me that if the goods, I have deli- 
wered to B. (hall be loft, that C. ſhall ſatiaßze me for them, and doth not ſay when; 
this ſhall be preſently after the loolipg, Perk ect. 209. ę & 

If the condition be to pay I. S. u be ſhall come to the age of 21 years; 
in this caſe it muſt be paid he very day I. $, doth pome to his full age, and paimene 
2 1 22 ſufficient — of the, condition, V. 2 Per. B. R. Cran/denet 

ere. 235t 91 $4927 211d zORnde 4.53 $i all fn Rer. 

a be to come at a day to neh a place to do a thing, and the thing 


If the condition be to pay a tent at Michaelmas or withis a0 daĩes after, the obli- 


ve light doth talk. An ondition be xp doe a thing, by, or before aiday, it ma 
be done the laſt inſtant de del „ind ic is ſutficient, Bros. Copdingen, — 


F 


If one be va Ad. Peer doe it any part of che day whiles 


rn 


cf the pl1 

2 > if he be astra q at ur Mena, where the ; 
oth obligation 19 ferfeit : bat if che.obligee be net wiedin- the Kingdom at dung is te be 
0 bim, ſo neither is the 
and 800 
k Lehe ait ſeem 
be done by og to a ſttanger. e N 
ul But when the thing. e party 15 bound by the condition to do is Locall , 


Ececez 7 be 


3. In reſpect 
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Pram nw or to any other place, but to the elke 
And therefore if the condition be ro make a Feofiment of a piece of Land the 
party that is hound to doe i, is not bound to goe to any other place, ber to th, 
piece of land to doe it. And if « man make Feoffment in Fee, or leaſe for life 0X 
years of lend, rendring rent generally, and gives an obligation with condition for the 
payment of the rent, the Feoffee, or Leſſee, is not to goe to — 
the Land to ſeek che Feoffor or Leſſor to pay bim this rent. Perk; Sell. 780, 581. 
7 Ed 4.4. 22 Ed.. 25. Lin. Jed. 340. 341. 6 114 


obligor may bring 
way) and if che obligee refule — 
is diſcharged. Perk, Jet. 785. 
Ila teſpect of If che condition be to perform all the Covenants in an ; this ſhall be 
che thing it taken as well for the covenants in Law as for the covenants in Deed. Co. 4.80. Dur 


ſelf ro be done 257. 
Toperfom jf a leaſe be made of a Manor a Cloſe, and the Leſſee makean 
An Ae Grd Leſſee ſhall perform ve 22 
in ſcripte pradicto contentaʒby this the Cloſe ſhall be taken to be within the condii 
fo that if the Leſſee diſturd the Leſſor in the Cloſe excepted, this ſhall be i breach ot 
ro make a ſeoffmene to the Obliges of Land; in his 
to a feoffmene to liger z in chis ciſe the 
_ ons Fentlnear way be mecde with, or woktar ering and flee made ty when 


Kc. be made without any w or covenants, and this will be a ſafficient performance 
of the condition: See covenant, Namb.6. 

If the condition be, that the oblige! en b de en 

To make a Re · and it is not Jet down hen the begin, it hall begin ly, Ser won 


- «args in Brownl. 1. farb. 84 94. 91/92. Cob: 33. 

ä If che condition be, that he obligot ſts} doe any act upon requeſt that the Counſel 

br ar ters 1 , as for example, ſhall dee any act &t. forthe 

releafivg ( AD the obligee is hound to the obſigor, andtheob- 

ligee by adviſe of | deviſeth and a releaſe of all cemands to the 

> ne dn er tn 
Counſel 


pay 10). next, and 1cl. yearly after, until 
To pi money J. S. be made Knight; in this eaſe albeit 7. J. be made Knight before Michaelmas, yet 


paid. See more in Brownlow. Rep. 1, part 104103 

113. Adizdg.Hil 39 Bic. J. 
if the condition der thus: NR 
ligee &c: — 5 ma portions, or if his beires ſhall at in 
time bereafrer pay 100l. gt one pay che oblipee,that then the obligation co 
be void; in this caſe albeit the obligot hath election, which of theſe two ching do 
doe; yer becauſe the intent is epparamt that one of theſe things ſhould bedone , if 
therefore the i o0l. be nor paid the firſt feaſt, che 101 muſt be paid yearly. 44 


judge. M. 18. 7c. J. R. Hubert vevflt Rocksey: | 

gy Fore! bathe Sor oy br A. 2 be thus; that wheres A. bad 

char the [4d A. ſhall warrant the fame 
enjoy 


To warrant 


land and for fold to g. 4 certain Meade in D 


quiet enjoy- Lord and King and all others, if the ſid 3. ſhall Lender l it to him, and bis 
ing heires of the Lord of the Mannor of A. by the ſervices dhe after the cuttom bet. in 
| this caſe the ſubſtanee of ing for quiet 'it ſhall be extended that vu, 


and albeit it be not ſaid hat be ſhall warrant ; per it hall be taken the Land in 
queſtion, and the warranty ſhall be conſtrued to aft only for the life of J. and not 
to extend to any new titles after the Covenant, eſpecially ſuch as arc by the 10 

defaulc of the obligee himſelf, as if be commit a forfeiture and the Lord enter, or the 
like. Dier.42.43, n 
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the condition be, That the Obligor ſhall ſufficiently prove (ach a thiog ; this 
—— for proof by enqueſt, and accordingly it muſt be done: Bur if the coa- 
Jicion be that it ſhall be done by ſach a time, or before ſuch perſons as when or 
whete ſuch proof cannot be had, then it is ochermiſe. Where the word C proof! 
is pot gebetally, it ſhall be underfiood of proof by Jultice but when the parties agree 


upon another form of proof, that ſhal prevail agaiaft that which is but taſtraction of 


Law, See wore in BroWnlows f. N 33.65. 2 part. $8, Perk, St. 791. 19A. 4: 
11. Golds caſe in Harberrs Rey. 127. 2 nah My 

If one be bound in an obligation with candition to ſafer bis wife to give to ber 
kinsfolks} children or others portions of his to the value of tool. and that he 
will pecformeic, and ſhe give part to one and not to another 4 in this cale the hus- 
band muſt performe it accordingly : But ifche condition be to ſuffer ber t give to 
A nnd B. 1001, and that he will perform it, and the give zool. to 4, be is vc 
bound to perform this. Curia Tris 7146. C o. B. 

If the condition be, That he ſhall perform bis wives Will, fo it do not exceed a0l. 
and ſhe mak a Will and deviſe 100l. in this caſe he is not bound to perform the 
Will forthe 20l. See mere in Brownlows 1 part 54. u. 113. Adjadg.: Hil, 7. Tac. 
3 R | | 
If cke condition of an Obligation be, That the Obligor hall infevulls the Obligee 
and ſuch others, as he ſhall name dy a day; in this caſe tha Obi. get mult doe the 
firſt act, viz, name the others; orherwiſe rhe Obligor doch not forfeiz his Qbtiga. 
tion by the not doing of it: But if the condition be td infeoffe me, or ſuch other: 
15 1 ſhall name before ſuch a day ; in this caſe if I doe not name ochert, it ſeems. he 


wiſt enfeoff me before the day at bis petill. 


adviſe, / $ mult firſt adviſe, and this muſt be made known unte rhe. Obligot ere 
he is bound to doe uny thing, and if he never adviſe, be is neyet honad ta dbe any 
thing ; for it is in this caſe, as if one be bound to ſtand to the award of II, aud I 5. 
never make any, os make 4 void awerd ich i all one. CN 5. 25. 7. Ed. ＋ 13. 


Perk, Sock. 775. 3; We 

I the condition be, to make ſuch a diſcharge in ſuch a tourt as the Obligee or his 
counſell ſhall adviſe; in this caſe the Obligee muſt firſt act, viz. adviſe: aud give 
notice of the adviſe to the is bound to doe the thing: Bur if che 


Obligor before 
con be make ſuch a dichrg nach » Court ac ad, ed rhat 
Court ſhall adviſe, in this caſe the Obligor muſt at his perill procure 5 


advie a diſcharge,and ic miiſt be done that very day,or the obligation will be forfeit, 
Co. 5.23; {197 ?! „bod 
If the condition be, to pay 201. to the Obligee when be doth come to Landes 
in this caſe, the Obligee muſt doe the firſt ak, vis. make known to the Obl gor 
when he dorh firſt come to Loxden,for otherwiſe, it ſeerns the Qbligor.ia not doand 
to pay the money. Per ſuſt. Nichols Adi 13; Ia. Co . > +410 He vc 
If the condition be, tht the Obliges fhail levie a fine to the Obligee baſore ſueiv a 
day, the Obligee muſt dos the firſt act. uin. ſue out the Writ of Covenant. Sar mers is 
Brownlews 1 part. y0. Ov | | 
If the ion be, cha 
a day, the Obligee 
crſe the clothes mu 


ger add ele half Ge wap time feed 
| H ue any time pon 

any — — Obbgee tender 
# Relesſe or other Deed to ſealo; in t taſe, if 2 his bor; thut ig 46 
ſeale the Deed, be an illtetate man, hempy refuſe to ſtale a 
body to read it unto m, but he my uo refaſe.or dei 
ms py Ae 
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che 
or 
mien; C243 bc Dyer 
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tre © 
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To prove « 
thing. 


To ſuffer his 


wife ro make 
a Will, 


5 In reſpect 
of rhe manner 
and orver of 
doing the 
thing and o- 
ther matters. 
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Conditions 
Impoſſible. 


If the condition be, to doe any thing upon requeſt, the 0 bligor untill nequet 


made is not bound to doe any thing towards it, neither can he forfeit his obliguion 


till den | 
And yet if in this cuir the Obligor diſable himſelf to doe the thing he bath 
dertaken to doe upon requeſt before the requeſt made the obligation may be baute 
without any requeſt made. Pert. ect. 777; Foy. 1121 

If the conditief bee, that the Obligor ſhall within a certain time ſurrender ch 
land of his for an Annuity, of ſo much as they ſhall agree upon, and they ares 
upon 1 ol. per a in this caſe the Obligor is not bound to make the lurrender 


_ * -untifſthe Antaity be made and tendred untb him. 14. H. 8. 


If the condition be; ti deliver to the Obligee an obligation wherein the Obj; 
is bound &c:/ or to ſealeanddeliver tothe Obligee ſuch a releaſe of it as ſhall be 
deviſed by the eounſell of che Obligee before Michaelmas, and the counſel} doe nc 
adviſe any Releaſe before Michaelmas; in this caſe the Obligor is diſcharged of the 
word ares t the Obliges'is co doe the firſt act. Hil. 37. Elis. Co. B. Greeinghaw, 
"calc s 0 $6 320 21 vil * 14.30 

If eben to B, in. an obligation with condition that A and bis wife ſhall 
levie a fine of Land to C and D and their Heirs, and at their coſts and charges; 
his ſhull be #6nftrued to be at the coſts of the Obligor, and not at the coſts of the 


Cb oouſces but if che word and Ide omitted, perhaps it may be otherwiſe, Ti, 
4. ae. J. R. OLA er:; 


5 Son be thus; That if the wife die before Michaclmas withaut iſſue of 


0 her body then living, chat the obligation ſhall bee void; in this caſe [ then ling] 


ſhall relate ad proximmm antecedens, and not to the death of the wife, jandtherefore 
— — die, and aftet before Michaelmas the i ſſue dyeth alſo, the obli- 

ion is v Dir. 1% Nutri lebt 5 * 
If the cundiion be, that ifthe Obligor / ſnall wafte the goods of the Obligee ( his 
mãſter) and this waſte within three Moneths after due ꝓtoof of jt, eithet by con. 
feffion or otherwiſe be notified to the Obligor, that the Qhligor ſhal ſatisfie the Ob- 
5 for it, and the Obligor doe confeſs the waſte under his hand and ſeale: in this 
„ic ſetms this proof though it be 24474) wdiciatda/is. ſufficient, C d cal 


M 137 a 348 $642 fa eO seid: 6:91 bs, 
*  Whed/ttig condition of an obligation is to:doe two thingy by a day, and it the time 
of of the obligation both of them are poſſible, but᷑ aſter and beforg the time 
when the ume is co be done, one of the thing: is becomeiimpoſſible by the a& of 
God, or by ehe ſole at and taches of the — this caſe the Obligar 
is got bound to doe the other thing that is poſſible, but is diſcharged of the whole 
ö ion Bac if at the time of the ming of the obligatz@n one of the things is, 
und tlie other of the things ia not poſſible td he done, he. muſt perform that which 
And if in the firſt caſe one of the things. become impoſſible afterwards by 
the act of the Obligor, or a ranger, the Obligot mutt ſee that he doe the other thing 
achiopertitd nd when the condition of att obligatidu is to doe one \(ingle thing 
whielafreewards before the time when it isto be done doth become impoſſible to 
be gone in all or in part, the obligation is wholly diſchatgec and yet if it be pollble 
lobe one id ay pare; is all be performed as nene td ti condition as may be. 
Os 5 a Li 20 herab. 15 Hi. 2. 4. H. y. * 1000 

df scendttion bezts doe nne of twd things, 30 to-make a Feofſment to me, ot 
pay a blonii thit caſe ii the Obligor doceither of them it is ſofficient. But if the 
condition be in the copulatiwe, as to enfeoff me and . pa gin this caſe, the 

foqo of them will net ſuf ice, hut be muſt doe heb, 2 1 Ed. 3. 29. 


rome wid years bf age Within pry A aftet ibeir [days of mazrigge aſter 
— — ng ee pans oh goe to 
bothrtbe parties; | "de givemwhen 3hey,greas. years of age ; other · 
wiſe; a0d unili notice it feems che Obligon is hat hound to pay [the money, 
See more in Condition Numb. 8. and Covenant Numb 6. See more in Brownlow: rt 


I part. 77. aud in Covenant before. Brownlows Rep. 1 part. 59, Per Iuſtice mo 
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matter of a condition of an obligation is ſometimes affirmative and compulſory 8 When the 
and doch conſiſt of ſomecbing to be done, and ſometimes it is negative and reſtrictive CG of 
and dorh conſiſt of ſomerhing not to be done; the not doing in the firſt caſe, and 11 id te 
doingia the lacter caſe cauſerh the obligation to be forfeit , and the doing in the be performed 
firſt caſe, and not doing in the latter, ſaverh the obligation. and the Obli- 
If one be bound in an obligation to me, with condition to enfeoff me of Land, and Bin ſaved, 
the obligor doe firſt make a Leaſe to me of it, and afterwards he doth make a Re- To make 2 
leaſe of it to me and my heirs this is a good performance of the condition. See Feoffment. 
more in Brownlows Rep. 1 part 67. Co. ſmper Lit 205. plow. 6. 7.17 Ed. 4. 3. | 
If the condition be to make me a Feoffment of Land and he tender me a Feoff- Tender and 
ment and I refuſe it j by this the condition is performed. So if the coudition be, Reſuſall. 
to ma le a Feoffment to my uſe, and when it is made I refuſe it zthis is a good perfor- 
mance of the condition. But if a man bind himſelf in an obligation to me, with con- 
dition to make Feoffment to a ſtranger, and he tender the Feoffment to the ſtrranger 
ind be doth refuſe it; this is no good performance of the condition, but the obliga- 
nion is forfeit. If the condition be, to enfeoff me and my wife, and he tender it to 
me, and I refuſe it; it ſeemesg this is a good performance, Perk. SefF. 784. Fits. 
Barre 82. Perk, Seft. 758. 15 Ed. 4. 5. 
If one bind himſelf in an obligation to me, with condition to make me a Feoff- 
ment of the Mannor of Dale by a day, and he before the day, granc a rent-charge 
out of the ſame mannor to a ſtranger, and afterwards and before the day alſo, be 
doth make me a Feoffment of the land; this is a good performance of the condition, 
and the grant of the rent no breach thereof. Bur if the Obligor ſell away part of 
the Mannor before, or make a Feoffment to me bur of a moity or a third part of the 
Mannor ; this is no good performance of the condition. And if in this caſe, the 
Obligor before the day take a wife, and before the day make his Feoffment accor- 
ing to the condition, but the marriage doth continue untill after the day; in this 
aſe, it ſeems the condition is broken. 3 H. 7. 4. 4 H. 7. 4. Perks Set. 757. 
If the condition be, that the Obligor ſhall enfeoff me of the Mannor of Dale, and | 
he make a Feoffment of the Mannor of Sale, and Iuccept thereof; it ſeems this is no Acoeptance. 
ance of the condition, and that my acceptance in this caſe will not help. So 
if the condition be to make mea Feoffment of Land, and he give me money; a 
horſe or the like in recompence of this, and I accept thereof; this is no good 
performance of the condition : And the like Law isin all caſes where the condition 
ptodoe any collaterall thing, as to account, build x hoaſe, enter into a Recogni- 
fance, ot the like, and the Obligor doth give, and the Obligee accept ſome other 
thing in liew thereof : And ſo alſo it is where the condition is to make a Feoffment 
to a ſtranger, and the Obligor give, and the ſtranger take another thing in ſiew 
But if rhe condition be to enfeoff me of land ſuch a day, and he make, and I take 
the Feoffment before the day; this is a good performanee of the condition. Perk. 
| Lell. 749. 759. Dyer i. Per Seft. 751. 9 H. 7. 17. 3 HF.. 4. 27. H. 8. 1 14. 
H.8. 15. 10 H. . 14. | L941 11 


f the condition be to enfeoff me or my Heirs in the dis junctive, and the Obligor 

eafeoff me and my Heirs; this is à good performance of the condition ; for it is 

impoſſible to enfeoff my Heits whiles I live, and when two things are to be done 

by a condition, whereof the one is poſſible at the time of making the obli- 
; gation, and the other is not; in this caſe it is ſufficientif he doe the thing which 
b —_— _ Co. 5. 112. 92 . u 1 i Dane 
| condition be, to make me a Feoffment, or pay me 20l. if the Obligor doe 
exher of them, it is ſufficient. N Fre: 1 % 20 — 
But if the condition be to infeoff me, and pay me +201; in this caſe the 
Obligor muſt doe both, or the condition will not be performed. Ev jos d. 
Inilibas. 21 Ed: 3. 39. » WO H h g 2 . 4. fen 
Ifrhe condition be, That, the Obligor ſhall make me a- ſufficient eſtate of land To make un 
J the: adviſe of . and 5. and they adviſe an inſufficient eſtate, and the Ob- Eſtare, 
lgor doe make the eſlate according to that adviſe; this is a gOOd — 

0 


— 


of the condition: But if the condition be that the Obligor ſhall make 2 good and 
ſure eſtate, and he by adviſe of counſell make an eſtate that is not good and fure 
this is no good performance of the Condition. Perk, Sect. 776. Kebw. gs, 
If the condition be, that the Obligor ſhall make me an eſtate of Land, and make 
the eſtate to another by my appointment; it -ſeems this is no performance of the 
condition, Fit. Barre. 55. 
If the condition be, that the Obligor or his Feoffees in truſt ſhall make an 
to the Obligee ſuch a day, and the Feoffees doe it without the conſent of the Ob. 
ligor - this is no performance of the condition. See more in Brown. 1 pert, 69. 75 
e 4 the Obli | 
If che conditi , to make a ſſurance, and the igor make farther 
To make fur» — | 
' aſſurance upon condition, without the agreement of the other party ; this is 
— — of the condition. Paſche 8. 1a. Co. B: bonds 6. 
If the condition be, to ſave me harmleſs from an Annuity wherewith my land i 
— , and the Obligor doth pay the ſame yearly, and get me an Acquittance fa 
AY the ſame from the party ; this is a good performance of the condition. But if the 
condition be to diſcharge me of ſuch an Annuity ; in this caſe, payment and proce. 
ring me a Releaſe, is no good performance of the condition. 37. H. 6. 18, po, 
elt. 792. 
a If the condition be, that the Feoffees or Leſſees of the Obligor of ſuch Land 
To grant a which have in truſt ſhall grant me a rent-charge or releaſe their tigbt tome 
rent, or to hefote ſuch a day, and there be three Feoffees, or Leſſees, and two of them onh 
10 be granted. doe grant this rent. or make this Releaſe; this is no good performance of the con. 
dition. Perk. Sect. 790. Fitz, Barre 72 
If the condition be, that the Obligor ſhall purchaſe and procure to me and ay 
heirs a rent of 5 l. per annα, and a ſtranget hath ſuch a rent out of my Land, and 
he doth get him to releaſethis to me; this is a good performance of the conditinn ; 
And if one be bound with condition to grant me the rent and farm of ſuch « Mill 
before Michaelmaſs, to be had and perceived untill I be paid 101. and before that 
time he leaſe the Mill to me at a rent, and then ſaffer me to detaine fo much of the 
rent; ãt ſeems this is a good performance of the condition. Sre wore in Irm 1 


75. | 5 6 
; 17 the condition be to deliver me a horſe, and the Obligor tender the borſe um 
To deliver # men and I refuſe bitn ; hereby the condition is performed ; and ſo in all fach like 
: caſes where the Obligor is to doe any collateral! thing, as ſtand to an award, or the 
Tender and like; if the Obligor offer to doe it, and the Obligee refuſe,c the conditio is erſor- 

Refuſall . med, and the Obligation diſcharged for ever. Co, ſuper Lite. 205. 
Iſ the condition be, to pay money ata day certain, and the Obligor pay 1 lite 
To pay money before night, time enough for the receiver to ſee ro number his money by day light; 
this isa good performance of the condition, And if the condition be to pay move) 
by, or before a day; paiment the laſt inftant of the day before is « pe 
formance of the condition. Dyer 17. ſuper Litt. 202. Breo, Condition 145. 
If it be to 17 ney to a man and his wife, paiment to the man isa good pe 
— . — ds and the Oblige 

5 | condition be, to pay me a ſum of money at a day certaine, | 
— pay me leſs money before the day, or all the money before or at the day, of d 
me ſomething elſe. before, or at the day of payment in liew thereof, or pry me ill che 
money or a leſſer ſum at the day appointed, but in another place, and not the place 
mentioned in the condition, & I accept thereof; in all theſe caſes the condition ima 
performed, But ifa ſtranger to the condition doe ſo, and I accept thereof ʒ this at 
performance of the condition as hath been adjudged. And if the 
then the whole money at the day of paiment, and the Obligee accept 
this n no good performance of the condition. And if the thing to be done 
laters{l thing, as to account, or the like, and the Obligor give unto the 
money, or a horſe in liew thereof, and the” Ohligee accept it; this is no good f 
formance of the condition. Perk, Sact. 248. 34 Hi 6:17. 21 Kd. 3. 13: CN . Wh 
9: 79. Bros. Oblig: 64. Tria, 36 Eliz. Adjuage 27 Eli. | * 
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nent of a leſſer ſumme the obligation ſhall be void; and the obligee refuſe 


( 118. | Oath, Oar-M eal, c. 


4 
Aud if the 


performance the condition, but the obligation is forfeit, and the money paid ſhal 

in patt towards the forfeiture. And yet in this caſe the Defendant it this day 
pra upon this obligation, doth ly adventure to plead cgnditions per- 
formed, and give this ſpeciall matter in evidence to the Jury, who for the moſt part 


find againſt the obligee. And yet if the condition de, to pay tne money at a day 
232 pay another money at a day. certaine. and the obligot 2 me or 


ar ſeveral) times before the day, and T, or the ſtranger accept A 
— — performance of the condĩtion. But if the obligee doe only pr rome 4 


obligor pay the money to the obligee after che day of pajmene this is no 


of a horſe for his money at the time of paiment, and when the time of paiment Tender and 
_ and render of the horſe is made to him, he doth refuſe him; this tender is Real 


not 4 ſufficient performance of the condition. Perk, Sect. 548. 34 H. 6, 17. 21 Ed. 
13. Co. J. 117: 9. 79. Broo. Oblig. 64. Trin. 36 Eliæ Adindge. 27 Eli. Dier. 18. 
. + | 
en be, to pay money at a day and place certaine, and the obligor 
tender it at the time and place, and the obligee is not ready to receive it; or being 
doth refuſe to receive it; this is a good performance of the condition to fave 
the forfeicure of the obligation. And yet if the obligot be afterwards ſued for this 
money, be mult ſay in his pleading, that be is till ready to pay it, and he muſt tender 
it in coutt. But if one be bound by a ſingle obligation to pay money, and after at 
the ſame or ſome other time, he hath a defeaſance from the obligee, that Pate, | 
ule The Mony, 
when the ſame is tendred t the time when by the Defeaſance it is to he pa in this 
caſe the obligot is not bound to tender the money in Court, neither bath e obligee” 
any remedy for it. Ce, ſuper Li1t,208, 209, 27 H. 8. 10, Perk. Set,784, 


It the condition be, to pay me money at a day and place certaine, and the 


tender it to me tbe ſime day i another place, this is no performante of the cou. 
ion, and therefore in that caſe I may refuſe it. 41 EA g. 7. 
If the condition be, to pay 0 between two daies; paiment of the money upon 
either of thoſe day es is hot =. performance of the condition, but rhe paimt 
muſt bee between the two days. Di. 17. . 

If the condition be, to pay me money at a day certaine, and I bid the obligor pay 
the money to one that I doe owe ſo much more unto, or I bid him lay out the m 
for mee, or I bid bim keep it for ſuch a debt x owe unto him, and he doe fo, and I 
accept hereof, it ſeems this is a good performance of the condition. Perk, ect. 748. 
27 H.6. 6. Fitz. Bar 43. | 

If the condition be to pay me money, and I appoint another to receive it, and the 
2 pay. it unto bim this is a Ne of the condition. 
I tbe condition be , that a ftrunget ſhall pay to the obligee 10l. and the obligee 
upp horſe for it, this js a good performance of the condition. But if the condition 
other 


tone ſtranger ſhall pay co-another ſtranger 101. and the one doth give, and the 
a borle in liew of this; this ig o good performance of the condition. See 


* 
* 


more of this in acceptance, Se 3. Co ſmper. Lite. 208, 209, Dier. 56. | 
Il the condition be, to pay me 20). of lawfull Engliſh money, and the obligor pay 
me in Spaniſh or in any other mony currant in this Rea lm this is a good performance 


ol che condition. But paimeot in farthings is no good piiment. If the condition be, 


to pay me 20l. and the obligor pay me ſome of the 20l. in counterfeit pieces, which I 
notpercewing at the time, doe put up and accept, but after upon a review I doe per- 
ceive ſome ot them to be-naught, and thereupon I doe fend ir back to him again, in 
thit caſe it ſeems the condition is well performed, and therefore the ſending back of 
the money againe will not cauſe a breach afterwards. New Terms of the Law. tir. 
CO Per. Juſt. Bridgewan and Curia in the Marches of Wales. 8. Terms of the Law; 


>. 


Acceptance. 


Icke condition be, that I ſhall ſtand to the award of J. S. and he doth award mee To ſtand to an 
to pay 20l. to *. S. by a day, and at the day I doe tender him the 2acl. but he doth Award. 


fliciently performed the condition, and the obligation 


e itz in this caſe 1 2 
d part 48. 22 Ed. 4. 2. 
* FPffff | Tf 


is faved. See more in Brei 
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the obligation In ul Aale « 
lorleit, or not. forfeit , and till then it cancidr 
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Cub, On, &. 


> TIRE me 10l. at Eaſter, beforeche-day 
r be not paid at 
himſelf be the cauſe of the breach of the condition, or the thing 
decome impoſſible by the act df God, the obli- 
without penalty. As Ie in rbe old dates l bad been bound in an 

nſtoſſe him before: Chriſtmaſs, if A. enter 
ſorfeited. Pot veberwiſe it ha been if To make 2 
ſſed under che A ed obligee himſelf. See more in Feoftmcac. 
. art. 6 G2. Bro. Obls I 7. 4. 
2. makes — tand'20 we! fach1day;. and he be not 


obligee 
| done b — . 
* y 


n to un Abbot, that. A. hould i 
Bond bad been p 


aero 


coche, the obli- 


obligation is forfeir. 


the land ready to makethe Feoffment, ulbcit Frome —— 


condition is broken. Perk Seſt 768. 769. 
che cohiiclon be that w den the obligor 


Ed.3.29. Cool, 5. 
Ache condition 


condition is broken, 4 H. 7. 4. 
e 7 0 


che condition 
it againe before we dug 


— — 


If the condition be to make 2 
before ſuch a time, and before ſuch time the obli 
and no eſtate is made; in this caſe the 


eſtate of land it Fee. ſimple to A. (a woman) 


r taketh 4. to wife, and the — 
ition is broken, andthe obli 


But if the obligation be madeto the woman herſelfe , then i it is 


h by the later marriage. 4 H.7.4 Kel. 
Icke condition be, chat the obligor 
of land, as the obli 

ind tender a Releaſe to the ob! 


of the condition; but if they be illitterate and refuſe to fente it 
Een 1 of the condition, See more in BYownlows. Rep. 1, part. 70. 
23 Dier.337: 
condition be, that the obligor ſhall ſave the obli 
is furery for the obligor 
En IT: 
no body y co Pay e pay it di 
the condition to ſave harmleſs is broken, and the 


for which the obli 
SETS 


of the obligation hereby 
obligation forfeit.» And therefore much more if the obligee be 
— ner of the prine ipal · 30 aſo if the obligee dee 

n feare of arreſt for the debt of the principall, and therefore dare not oe about 


———ů— Bot 


and bis fon ſhall doe all ſuch acts for the bet Te make fa. 
or his Counſell ſhall deviſe, and the obligee deviſe © 2 
and his ſon to ſeale — and refuſe to 

ill they can ſhew it to their Counſell to be adviſed 


fhusttcome this Ran, de wil — 
theobligee, or the beirs of bis body. in this eaſe de muſt dos it aſſoon as he doch com 
to ber, and the obligee ſhall tequeſt the Feoff ment, or che obligation nanu on 


be to enfeoffe me ofa Maotar by a day, and before the day the 
D r 
ion forſeit, and though the obligur repurchaſei 
make the Feoffmenr, yet this will not cure the b:each. 21 £4:4:55.-. 

If the condition be, to enfeoffe B. and and ne of chem die befiore d A se be 
wherein it ſhonld be done; in (dis cafe bro maſt exſeaFe thothrrivoree rank, or 


or befor Michel ces lexſe cothe ob To make 2 


it; this iss breach 


until 


barmleg from ſuch a To fare harms" 


obligee commeth atthe jc. 


er 


de ſued, arreſted, out- 


obligee de ſued u 


before the money is due, or orberwiſe , or ig the bond in which h 
ef oe ie nſec be jay deere, 


and dot bao: take atlvenrage of it, it ſeems this is n breach-of the. 
Rood colave Wende. ods. _ 254 27. 28, Go. 3. an. ali 


prom not he fo this cole, * beg more in Fr po e. 
— e beo pty money <0 ns tap Ui teens i ws 
i the many 
Cai not sendeed at che time ond place, beit there bejodedy reed Hane 
va. et the condition is broken. Kelw 60; * 7200 
Ihe condion erg f m099 WE e day and plc, and thewbligue hs 
going eo che place is robbed of che bene) lo ns be cannot pay hims iinchis dead 
3 brokes 7 and the obligation ſarteit , N 
excuſe it. Bros. Obli 
F Ifhecondivo bow pay a 00004 36 dey nd Place 00d ring hn — 
to the moneys de to forbeare pan 
ko oth ot oy the obligation is ſorfeic, and tbis will not excuſe. wp 
IIS er 8 
will excy 4 e 
To pay Rent. — be 10 pay me the reor referver — ſock «leaſe, a the rim lik 
ted by the leaſe, and it be not accordingly; hereby gh aandinos ae 
——— —¾ Hill, A. M Mums Cal, 
me de ee nad dn hn leaſe,ond Is 
* —— {gas dernen alynd Lnmrapomt 
on, in this caſe the nom heyment af the romdurieg che time gf the ſuſpenion of the 
b tent. is u branch ef tbę cund tion. Se mare io N] p. part. 176. || 
1 3 thee3 full avjeg land withays tbe jnrerrupwtic 
lar this is vo breach of - 
the. condition he, that the obligqr (hai Ger che obligec ibaa 
tbae wichaue che let of dim Gef or nay ther perſon or pes ſons &c, and ane that ka 
an elder title doth enter; this is no breach of the condition. But if he prucum his 
asd diſturbante, (his is a breach ef cho condition, Dier.255, 17 Ed. 4:4. | 
It the condition he that 2 — 21] quictiy enjoy land, and A. he obligat 
* JB. the obligee doch Gibube the obern it ſeema by this Gſtuchance the condition 


af aoy pelo 


— r eee 
contitio. Dev 


If che condition be that the obligor ſhall pat diſturbe me in the 6f! my 
Contet, and he keep the Courts and take the Fees hin/elf; thi is a — 
ditiov C. 9. 51. 

- HOI —— and make me an obligation with cabin 
for ts yrs & · and I am eatted by nen 
in — — Men Lite 384. 

Ta lointens bes ſor peu of 4 MH. one gran dN his part to 8 — 

dies, but the Grantee ſuffer the other lointenant to enjoy the whole, Tha atber ten 


JS. and — — ſnal enjoy it &c.s Band with — 
perform und after the graasee of een en ener rod hie ad 
breach of the Ae, 2 pert.31t | 

To ſtand to an emnrd of 1, $904 the ablignr "doth ee 
Award, cons ter- Ma und the rbwiſBan md ca I F. this ia a htes ch of the condition Fa 


To give a li- 
ecnce. ohligos doth give we ligence for ſevem years, Ie ——_— chu 
. ˙mꝛm ² mům⁹ {ior 51 i Binge 15,0 agg hn 


mm . __ -Oath,Vat-MeLoc. 2 


is broken. Kei. 60. I . 1 


citing bis Eſtap, that li: companion was dead, and « was all his, be grants it oll ove to 


— ones 2557 de perry in d Reg. 4 part: . 27 a 
Ad Esdo Ve thr | bel deve tlemorte cry: wood: foes years, — 


a <a = eee a 


a # i © 


gs + A OO noms RFI oO —_— 
| - 


. 994. 


i tha I, Slhdll-giveme licence to ba ground, ind 158 
Mt do he —-— — And yet 
e that I ſhall have kcence to g — — hors porkahs 


intecrapcioh-m3y be a breach of the toqdition. 28 F 
Ez be made ta me with aner bees tack Toappetre: 

dey beim | 

For” hid im ment ſhall 


* kept in pt iſoꝶ at my ſuit 
EE I ras 
. bixirpriſonment be for Felqoy, veany- ochor c fike caoſe of 
Be roarre, Fire: Barre, c. 


Ide condition be; to appet in ſuch a Court aba day, e bitte erde 


; F ar We 
2 & forfric. Dyer a3 


contin be, thar the Obligos ſbaltride wich 7:#'to Dored Wehe 00 Toriders 
— that day, in this cafe it ſeems che de oo D 
that 1 procure 10 te go thicher and ride wan hier ar A 
4 = 
„Elunhe 6 Lee for rs, and the Leſſee doch oece dd wa ae wn 
— —— ee I 6, —_— 
(nd chinbedoth alien ir; it ſerms chin i a breach of ih comdition; PO n NI. 
hal, . J. Tac. 
Ifthe — be that 7 $ ſhall ſerus me all ay benen dnl tonminds, To ſerve, 
that 78 fliali ben good and honeſt ſervantto me og e —— 
5 the condicioa in hon booked —— 


ae e 
. 

- If the condition be that A byad 
quedimſelf doch mancy he: in chis caſe che cond 


et If the condition be, to 


i Lad by with eeriditicn to 
n = and the rem ivanpaid; 'this 
— e of the oblig ion See more in 
Nena 2 part 212. 213. Briſcoes ca act: N. R. Ae 
zor caſe J. Ir. B. K. n 

If the coadirion be for the ſafe keeping of priſoners, bode doth pe that N To keep Pris 
in. menten, and in pciſon under colour of an enetutom or the lit e hut in truth und ſoneri- 

—— Law is no priſones x\ this ſcape is no breach of we ende dee 

r 10. To dee otter things. Baue Rep: fer 32. 


N w ——— aber 4 
un obligation conſiſt of in wings re 20 11. B 
af orar's dry cet \ entdeth bp dae — 775 


be edligation, — — ——— — 
the chinguis become iin phſſable to becdene by che att vf God, or ns — 1 
Dbligee himdelf; in thũ caſe ibe obligation is cher ged for cr. 9 — — 
the cost son be, ThatifcheObliger ſhall ſebowny his wives Land, If thew be (yeh or ——_— 
ccheriwhislife tine purabaſe 10 hiswife and her hriexaadaſſignes Bene of «+ god 106 fed 
tight ardvalve 95 the nioney by hinvrexeived, on bad by on Agb Male mel ung f . 
jr + mac or ebſe do ind bal — — by legrey ot — poſt fade 

much money as ſhall be by himreceivetl ſate Tethen &. Or not. 


ant the Obligor dech felt his wives Land and then tris rf doch dle before" hm 10 
Fon 


that be cannot leave her the money; in this: cafe che obligation d · d 
in not hound to purchaſe kand tw her: ant her Helro. Cv. or 


774 N tb, Oat-AAral, Ec, 


* Soif te condion be, thatif/8.donor ve the 
the utas of 0 


2 — was 3: hereby che obligation is 
. Eg. 2d; 15 H. 7. . 


[Yep ———— 


_ the — is diſcharged for ever. Bor .when the th; 
y the ict or laches of the Obligor, the Law is otherwiſe 

r ; wich B before Eafter;: 
ichaclmas, — ng 


— — — burnt; — 


— 
ed, or the act of the O 
2 


Dn 
the Obligor dis ot 6: he 


. — — 
dae fr the ive : —— forfeit. So l. 
give the obli nag —— & Gedking, the 

177 bend but in this caſe he muſt do it during his life time at hu f 

] Mo 5. 224 Perk Set. zn. 
Frcbegum 8. Car. Cl Ce. B. Hill. 37. Elis. | be 
I the . deliver tothe obligee an obligation u 
— — nr — | and 0X 


Hil TJ 
F 
HUH 
0 
2 


iſcharged and gone for ever. And if one ma — _ 
pt oy — into an obligation with condition to — 
and aſter ir fall aut ſo chat the Leſſee is evicted out of che land 
the tant in Law is gone: in this caſe and by this means. 
gone alſo. Bat if che eviRtion be but of a part of 
6.188. 29 4 F. 7. 6 

— and delivered to JJ to my uſe, and oy 


aj 


. 
* 
3 


it 


83 

73 

I | 
E 


— . NS — — 
Cu Ar. 118. | Oath, Cat- 2 eal, Cc 7 8 
e "7 #6 refuſe it and difigtre tw it; Beredy it is becocbe void, and 

| re be made aptitte, So if an obligation be made to my wife, 
add f 
| 1 


to it; hereby le u betome void. Coo. 5, 149, 
made froti the obliger to the obligor, ot to one of the obligors, if 
there de wore then ont, the obligation may be diſcharged. And therefore, if an 
6bligation be thade to che wich condition to pay money, and I by my Deed releaſe 
it. or abet tuy ſelf lutisfied rhe Debr, albeit I receive none of it, or but pare 
d full atisfüction of che Debt, by tllis the obligation is diſcharged for ever. Fi. 
B 


arb. 17. 
if the obligee make the obligor, ot one of the obligors, or all the obligors, his 
— t. oi Executors ; hereby the obligation is diſch for ever, Bur the 
of Letters of Adminiſtration to ane, ot more of the obligors, is no diſ- 
of the obligation. And if the obfigor make the obligee bis Executor, this is 
16 diſcharge of the oblig.tion. Von. Ob 61. Co. 9,136. 8 £4, 4. 3. 2 Ed. 4. 2. 


2 ft be 4 mn, and take the obligor to husband, hereby the obligation 
is res Oblig. 61. 

if the condition be to enftoff & I ( a woman ) before ſuch a time, and before the 
day the obligor, doth marry the woman: this doth not diſcharge the obligation. 

e. 133. 

*; he coodiinn be to ferve me ſever! years, and within the time I licence him to 
depaft, it feettis chat hereby che obligation is diſcharged : And yet if che condition 
Ito find co an Award; andit is dard ed that one of the parties ſhall pay 51. a 
year for ſeven years rowates the eduestion of 7 5, and 7 $ die within the ſeven years, 
the obligation is not diſchareged by hiv death, but the money muſt be paid during the 
time notwithſtanding. Dyer 319 ; | 


__ TH” = VF VT R 9X VT PS WY ws Www 7 hd 
„ 


" If the condition be to due two thingy, or ſind upon divers points ; and the 
Oblitite foppofing the brencd of one of ſve the ob gor, and the fue being 
| char point, it ts found aputdft the Plaintiff and be is barred ; hereby the 


hole obligation is diſcharged ; and ſo as that ment is in force, he can 
over fire s den u ocher ue within the condition. Dyer 371, 
the condition be to ſatisfie me for goods I have deliveted to 7 & if they be loſt, 
therwand they be lock add I foe 7'S 4nd have ith in Execution fot them ; by 
the obliarion is not diſt ; bor pethaps when 1 beve ſatisfs&ion of T4 
Exccttton for the Sardis oy: maß be gone. Fit. Barr. 64. 
Andi 45 other Caſes by which 4 deed in Gederall may become void by fer 
277 ; 48 by Nafute ot the Hike, an obligation may become void, Lee more in 


1 r 47.73-74- 71.79. 98. 
of Deftdfance, 
0 * 1 k 


T. Waren 
7 thier te can of am ob 


is in a 


es ſjgnifie a condition arinexee@ to an eſtate, Defeaſaxce, 
(phe Ole wich anfexed to the ONl art what, 
it gliarly & pri applyed to 
in Det, 4 25 e Stacutes 
at the titte of erttrivg inro the fie Statiites or Recogeiifances, 
and to ſuch conditionall Inſtruments as are made in Defeaſance. of Statutes, Ob- 
F566; WR ire, rr thi ce of the frtie Statutes amtred into, and oblige. 
tions, c. made: And it js therefore thus defined. 
A Defeat is a chien relating ro x Derd, as to an obligation, Re- 
are, Sencure, or The ie, which: Berg performed by the obligor or 
fereth from a condition only in this här this, is 


- the A h din leck urn made Void, 4 if it had never been done which 

ls chat this, is alwaies made at the ſame 

tte, and ntinexes to, or itſerred in the ſame Deed , but chat is alwaies made in a 
Deed by it RIF, and for te moſt part made after che Deed whereumo it bach 
There 


> Tur TETFE 2x 


| 
[ 
| 
| 
| 
| 


= Oath, Oat-Meal,&c. Cr ich 


3. Whereand There is no Inheritance Executory, as Rents, Annuities, Conditions, Warrantes 
in what cales Coyenants, and ſuch like, but may by a Defeaſance made with the mutual conſene 
a — of all thoſe who were parties to the creation thereof at the ſame, or at any time after 
She ching deannulled, diſcharged and defeated. And ſo is the Law of Statutes, Recogn; 
may be defea- ſances, Obligations, and the like; yet ſo, as in all theſe caſes regularly 
ted and av0i- Defeaſance muſt be made codem modo as the thing to be defeated was and is created, 
ded _ vis if the one be by Deed, the other mufl beſo alſo ; for it is a rule, that inall'caſes 
— what not, when any Executory thing is created by a Deed, that the ſame thing by the cunſem 
of all perſons which were parties to the creation of it, may be by their Deed de. 
feated and annulled, and therefore that Warranties, Recogniſances, Rents, Charges 
Anmuities, Covenants, Leaſes for years, Uſes at Common Law, and fu; h like, , 
by a Defeaſance mac e with the mutuall conſent of all thoſe that were parties to the 
creation of it by Deed, bediſi and avoided. Nihil eft tam convenient u 
rali equit ati quam quod unumquodque diſſolvi ro ligamine quo ligat ur. And there- 
fore by ſuch a Defeaſarce, not only the Covenant which doth create; a power of 
Revocation, but the power it ſelf created, may be utterly deſeated and avoided : 
But eſtates of Inheritance, and other eſtates in Taile or for life, executed by Li 
&c. cannot be avoided by Defezſance made after the time of their creation and fir 
making. And yet by another Deed of Defeaſance made at the ſame time, a Feof. 
ment, Releaſe, Les ſe for life, or other executed thing, may be avoided as well as if x 
were by condition within the ſame Deed ; as if a Diſlciſee releaſe to the Diſſeiſor : 
this Releaſe cannot be defeated by an Indenture of Defeaſance made ahkerws 
but it may be defeated by an Indentute of Defeaſance made at the lame tine, 
Que in continents finnt in eſſe videntur.. Co. ſuper Litt. 236. 237. 1,411, 113, 
Plow. 137. 193. 21 H. 7. 23. Bre. Defeaſance in toto. | 
3. What ſhall To make a good Defeaſance, theſe things are requiſite. ” | 
.— — * That A * be mode | 7 mock ty thing to be defeated is 
» created, for if the obligee by word only diſcharge the obligor, or. grant. not to ſye 
— — him; this will not deteac he obligation zit x. | be by DN 23 83 the former 
ner of ir; was, Co: 113. | We oy 6% 
But whether the Need of Defeaſance be iijdented or poll is not material. In 
Defeaſ. 12. Fitz, Bar 93. ' N. 
2. That if it do recite the Statute or the obligation ( as for the moſt part it doch] 
that it be done truly; for if a Defeaſance be made of a Statute or an obligation 
which is recited to be made the 10 day of ay, whereas in truth it bareth due the 
firggday of Aſay ; this defeaſance is void, Plow. 393. wp 
J. Thatit be made between tbe ſame perſons that were parties to the firſt Deed, 
&c, And therefore if A be bound in an obligation to I in 20). and 2 make u De 
feaſance to C, that if C pay him 201: the obligation made by A ſhall be void; this 
is no good Defeaſance, becauſe ir is not made en the ſame parties: And yet ifa 
Statute be made to the husba nd and Wiſe, and the husband alone joyn inthe making 
of a Defeaſance, this is a good Deſeaſance. 14. H. 8. 10. Bro. EHrangal fait. 10 
Bro tit, Defeaſance 3. 3 REED 
4. That it be made after the making of the Recogniſance, obligation, 82 
and not before; for if & grant to I. that if I will be bound to him in 200 by obl 
gation, that the obligation ſhall be void, and after Z doth bind himſeff to AA in 
an obligation of 20l. this defeaſance is bot good becauſe it is before the obligation 
Bro, Defeaſance 5. rs 7, 
And yet if t ecagriſance, &c. 
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of ir. 
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time 0 
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Cat, 108. Oath, Ordinaries, Cc. | | 777 — 
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I che Defealance of a Recogniſance, Obligation Ge. be, That if the Cogniſor, or 
Obligor, &-c. pay a ſum of Money,or do not diſturb the Execution of the Will of 7.S. 
or do make a Leaſe for years to f. S ot the like ; theſe are good Defeaſances. As if the 
of a Rent- charge grant to his Grantor, that if he ſhall pay him twenty 
ſuch a day, the grant of the Rent ſhall be void. See Weſt. Symb. Bros. Defea- 
ſaxce in toto. Albeit the Condition of an Obligation, that is repugnant to the Obli- 
yon it ſelf, is void. and the Obligation ſingle, yet it is otherwiſe in caſe of a Defea- 
made after the Obligation; for this is good, notwithſtandin it be repugnant. | 

And therefore if the Obligee after the nr made, grant by Deed to the Obli- 
got, thar the Obligation ſhall be void. or that he will noc fue the Obligation at all, 


be that he will not ſue the Obligation until ſuch a time, that the Obligation ſhall be 


theſe Defeaſances are good to avoid the Obligation. 20 Hen. 7. 24. 


11 K7.32. Fit, Bar. 71. N > I; " | 
If the Feoffee with Warranty grant, that neither he nor his Heirs ſhall take benefit 
good Defeaſance of the War- 


manner it is, if the Grantee of a Rent · charge grant to the Grantor, that he will not 
470 ; 


ing an Annuity, this is a diſcharge of the perſon 24%. 
landes for the Rent. ths is a diſcharge of the Land 
7 H6.43: 21 H.7-23: Perk. ſett, 


69- | 
If one make a Leaſe f ecd, and another: Deed doth grant to hi 
ee, ure hl ore eee or Vs; ch aol en, And if 
the Leſſce afterwards by to the Leſſor W 


Waſte agai chat he will not make uſe, ad the Deed 
e oe belle, ee hen of the Do 


So that hereby it hems s Dalealhace may be of a Defeaſance, and one Defeaſance 
And therefore if a Leaſe f. — 7 — ; — — 

ore if a or on | at 
72 and the Leaſe to be void, and before f | the Lelſor and Leſlexagree; that 
he Leſſor payic at Ef following, the Leaſe ſhall be you, xod before thxtims 
eU. Agreement for another year ; it ſeems theſe he good Deſeaſances, 

that the laſt ſhall land Por af. Ne | 

If the Defeaſance after Execution made upon a Statute be thus, That if the Couu- 
ke pay ſo much money, the Sure (hall be void n ſeems, by chis the Starace and 
Execution pon, is vojd ; Hawbeit, it is beſt to adde theſe words in the Defea- 


| fance [andthe Execution thereupon. Broo. Defeaſ. 7. 
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CHAP. CXIX. 
Of an Office. 


= His word Office hath two ſignifications, 5. It ſięn 
ao 0 imployment about a work; and of chisintheene hed 0 
BY Bar it ſignifieth alſo an Inquiſition or Inquiry made on the 
+1 behalf of the Lord Protector of ſomething by vertue of his 
The kindes, 11 Office chat doth enquire. And by Office found, is meany 


l nothing elſe but ſuch things as are found Inquiſition 
N 2 of this there are two kindes — or In. 
erg. That is called an Office Intitling, when it doch 
veſt the Eſtate and Poſſeſſion of the Land, or other thing in 
the Lord Protector, who had therein onely a Right or Title before that time; A, 
where an Alien doth purthaſe Land, or a Body Politick or Corporation purchaſe in 
Mortmain, ot of a perſon attaint of Felony, or the like. And ſuch Offices as con. 
cern Fee or Frank-tenement muſt be found by virtue of Commiſſion under the Gen 
Seal, or they are not good. The other kinde of Office is, where the Land or thing i 
lawfully veſted and ſetled before in the Lord Protector, but the particulatity thereof 
doth not appear upon Record, ſo that it may be put in charge; and thu u called an 
Office of Inſtruction, as where the Lord Protectors Tenant doth commit Felony, is 
attaint and dieth, or one is attainted of high Treaſon, in which caſes he bath tig to 
che Land without Office. ' And ſuch 'things as theſe may be found by 
under the Exchequer Seal, and it will be good enough. And the effect of this Office, 
that it doth put rhe Lord Protector into the actual poſſeſſion of the thing, from the 
time of the finding; ſo that without any Entry or Seĩſare he ſhall be anſwered the 
profits from that time. - the ee 
2. Inqueflof be Inqueſt of Office, is yothing elſe but the Inquiſition, or that which is ſound by 
— ins the Tnquiry that is made by the charge Gi —— of them that are imployed there- 
nt.  abouts, eicher as General Officers, and Ex Officio, or by ſpetial Commiſtion. For 
theſe Inquifitions were taken ſometimes Fir ture Brevs (that is) by virtue of certain 
Writs ; and ſometimes Virtute (ommiſſionts, by virtue of a ſpecial Commiſſion di- 
rected to certain men fot that time and'purpoſe onely ; and ſotmetimes they have been 
more general, As to inqyire'of all Eſcheats, & c. and ſometimes more Speciglto eu- 
_ one particular ting. But which way ever they entitle the Lord protedor, 
they may be uſed as evidence to other men. See (Cv. 5. 31. Stainf. Pr. chap. 20. 52. 
1; Ed.1. 25. 33 H. B. 20. 4 £44.20. 3 H.7.7. Plow.484. Co.4.58. F.N.B.157, 
170. Ca. 1.42. 11 H. 4.5. 
3. where nd For anſwer to this point, theſe things are to be known. 
of what the 1. The Lord Protector upon an Office found for him, is preſently in poſſeſſion 
Lord — without Entry or Seiſure; in caſes where his Entry or Seiſure is lawful, and the Pol- 
—. N — ſeſſion void at the time. As if an Office finde, that the Lord Protectors Tenanchach 
iy by the Of- ſeiſed, or his Tenant for life hath committed Waſte ; in theſe caſes the poſſeſſion will 
fice found not be veſted in him, becauſe his Entry is not lawful, but be is put to ſue a Scire facie. 
without Entry If it had been found by Office, that the Kings Tenant had died ſeiſed without Heir,or 
or Seiſure, or his Heir within age, or he had made a Leaſe or Gift in Tail, and the Leaſe had deen 
2225 ended, or Donee dead without iſſue; in theſe caſes the Office had put the King in 
Poſſeſſiqn. But if it had found that che Kia Tenant was diſſeiſed, and died without 
Heir ; the King had not been in Poſſefſiod, till the Poſſeſtion and Seiſin of the true 
Tenant be removed. So if the Office entitle the Lord Protector to a thing not Ma- 
nual, (i.) of which no profit is to be taken, till it happen, as a Rent, Common, or the 
nean Profits, like, there he ſhall not be in poſſeſſion till the day. And in all theſe caſes the Lord 
protector ſhall be anſwered the mean profits, from the time of his Title appearing of 
Record; As from the time of the Alienation in Mottmain, or making of void — 
ate 
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patents afterward adnulled, and the like. 14 H. 7. 23. Co. 4. 58. 34 H. 6. 5. Stamf. 
rer. 54. 41 Ed. 3. 11. 11 H 4.5. 17412 

1. Incaſe of Treaſon, and a Forfeiture to the Lord Protector, by that means the 
Lord Protector ſhall be adjudged in actual poſſeſſion of the Lard, without any Office 
or Inquiſition at all, by the Statute of 33 H. 8, 20. 

The Tenant for years, Copiholder, and he that hath other profit, Apprender out 
of Land, whoſe Eſtates ate not found in the Office, which doth intitle the Lord Pro- 
tecdot to Land by any Attainder, ſhall enjoy their Eſtates hottvithſtand ing 6.8. 

Things are ſometimes found untruly by Offices; and in theſe — thatare 4. Traverſe of 
like to be batt, may be hurt, may be relieved, by a Traverſe. Afonſttager de droit, an Office, what, 
by Petition, or by Pleading. And the Traverſe of an-Office is noi |&, but — — 9 
the letting out of ones Right by a Judicial proceeding, tothe end to yet — — — — 
Lord protectors Title. For every Office is in rhe nature of à Declaraſſm Which ed, or not. 
any unn may plead, and either deny, or confeſs and avoid, by Alonſtrance de droit, By Traverſe. 
J by mewing a Right: As for example. If rhe Office had found that F. S. the Kings 
ae died ſeiſed of rhe Land, the party grieved by this might have ſaid that 7. S. did 
not die ſeiſed, or otherwiſe confeſs and avoid it, and ſay, T hat he was the Kings Te- 
nant, and 7. S. did diſſeiſe him ; or that 7. &. had onely an Eſtate upon Condition, 
and that before his Attainder he did break the Condition, ot the like: And this Plea 
or Allegation ſhall be tried by a Jury in the Vpper Bench; and if it be found againſt 
the Lord protector, the party wronged ſhall have Reſtiturion and Judgment be given, 
that the Lord ProteRors hands ſhall becemoved from the poſſeſſion, So where the 
Office doth finde the Lord Protector Title by a Purchaſe by an Alienee, or an Alie- 
ation in Mottmain, or the like; for where the Office doth intitle the Lord protector 
by matter in fait onely, and by no matter of Record, but by the Office it ſelf, there- 
by matter in fair onely proved to the contrary, it may be avoided, Plow. 488. Broo _ 


| $06, 34 4.3. 14. 36 Ed3.13. 8 H.6, 16. « H.8,16, 2 Ed. S. Stamf. Prer. 


14-42. 9 H.6.15. 3 H.7.3. 4 H.. 4. Co. on Littli p. 
For the further opening f, take theſe caſes; 
1. If upoa his Traverle it be found againſt the party, he is barred for ever, and 
ind if it be found againſt the Lord Protector, he is barred for he cannot Traverſe it: 
And yet in ſome caſes he may have a Melius Inquirendum, Co. 8.164. 
1. In all caſes where the Title of the party is found byghe ſame Office, whereby 
the Lord Protector is intitled ; As if it be found that A. did diſſeiſe J. and then alien 
in Mortmain, or the like; in this caſe the party ſhall avoid the Office by a Monſtrance By Monflrance 
4 bit. Co 8. 68. But if the Office intitle the Lord ProteRor by matter of Record, 4 2/9 
as if it finde that 7. S. was attainted of Treaſon, and ſeiſed of Land; if this be falſe, 
the party grieved by it. may a void it by Traverſe, or by Monſftrance de droit, ſo long 
is the Attainder remains in force; and is not put to it to avoid it by Petition, as he By Petition. 
was by the Common Law, 3 H. 7. 3. 4 H. 4. 2 BAG. 8. Cv. on Litrl. f.77. And 
yet by the very Common Law, if he had matter of as bigb a nature; and if the Of- 
fice found an Attainder and Forfeiture by Parliament, and there be another Act of 
Parliament, whereby the ſame Attainder was repealed z he might by the Common 
Law have pleaded this without Petition, 4 H.4. 24. 
3. If an Office do intitle the Xing to Perſonal Goods, as if it finde that 7. S. 
was attainted of Felony, or outlawed in Debt or Treſpaſs, and at the ſame time he 
was poſſeſſed of a Horſe, when in truth, the Horſe was not his bur another mans ; 
in this caſe the owner of the Horſe may Traverſe it, and being found with him, ſhall 
have his Goods again, if the Officer have not accounted for it in the Exchequer, 
4H 4.24, 34 H. 6. 5. 
For the reſt of the Law, as to this Subject, ſee Dyy 302. Bros. cp. 118. 23 H.6. 
17. 18 Elis. 12. 
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e. xX. 
Of Officers and Offices. 


His word Office hath more acceptions then one in our Law, but (an 
is here taken) it is that Function, by virtue whereof a man hath 
Imployment in the Affairs of another, whether of the Supreme 

Magiſtrate, or of a common perſon. And an Officer is be that u ſo 
imployed. | 

The Office of the Supreme Magi ſtrate now in this Common Com. 

R wouwealth, is the Office of the Lerd Protector, who is the Chief 
and Supreme Officer for the Government of the Country, and Adminiſtration of 
Juſtice amongſt the people thereof, and that in general is his Office; but for his 
Election, Office, and Oath; ſee the Government, and Prerogative : And as to the Sub. 
ordinate Officers under bim, of theſe Officers, and their Offices, the old Divifox of 
them was into Eccleſiaſtical and _— Officers; ſuch as were Biſhops, Chancellor, 
Delegater, and divers others, who had Offices and Imployments about Spirieay 
Matters, now aboliſhed z and Miniſters, C hurch-wardens, Clerks of Pariſbes, and ſuch 
like, which do yet continue; and into Civil Officers, and ſome are mixt, having ſome 
of both Powers: And theſe Civil Officers and Offices were again divided into ſuch 
as had to do with Matters of 7»ftice, or had to do in other matters, The fic fore 
again into Officers and Officts, 7 udiciai and Miniſterial ; F udicial (that is) ſuch as 
conſiſted, and were imployed in the Adminiſtration of Juſtice, Officers that had a 
Judicial voice in ſome of the Courts of Juſtice, as the Judges of the Court of Star 
Chamber, and Court of yards now removed (for which ſee we And the Judges 
of the one Bench and the other C vunſellors of the Council Table, the Commiltioners 
of the Great Seal, and the Judges of all the Courts, yet continuing, and ootaboliſh- 
ed, whoſe Offices you may ſee in Comrts. Yb 

And then there gre Miniſterial Officers of 7uſtice z and of theſe the greater part 
do attend upon the ?«dicig/ Officers, either to prepare and make ready Mauer for 
the Judges to determine, or elſe to execute what they have beiore determined: And 


ſuch are Sheriffs, Serjearts at Law, Counſellors, Attorneys, Coroners, Keeyers of 


Priſons, Bailiffs, Church-wardens, Treaſurers of the County Stock, and many 
others. . | 

And ſome Offices are partly udicial and partly AMinifterial ; ſo is the Sherift 
Office, and ſo are ſome other Offices. 

The Miniſterial Officers do ſome of them belong to one Court, and ſome ofthem 
to another Court. I he Officers that do not any thing in the Adminiftration of 
Juſtice, are moſt of them ſuch as attend upon the Lr Protector, or other great 
men, as Bailiffs, Purveyors, Stewards , Surveyors, Parkers, and the like: Allo 
ſome Officers are County Officers, and ſome Pariſs Officers ; and ſome Offices 
are more of Charge, then of Profit; and ſome more of Profit, then of 
Charge, 

And as touching all ſorts of Officers and Offices in the general, cheſe things are to 
be known. 

1+ Every man ought to be qualified and fitted for the Office he doth underrake; 
and this is eſpecially required in udicial Offices : And therefore if the King grant 
ſuch an Office to an umkilful man, it is void. And if ſuch an Office be granted in 
Reverſion, it is void; for happily when it comes to be executed, the Officer may be 
diſabled, Non compos mentis, &c. 

2. Fadicial Officers ought to come to their Offices freely, and not give money for 
them; for if they buy, they muſt ſell them. 

3- Theſe Officers of all ſorts are to attend their Offices, eſpecially thoſe that 
have to do with the Adminiſtration of Juftice , they are to be — 

eĩe c 
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execution of the things given them in charge, and therein to be faithful and 


4 They are to be contented with the Wages and Fees allowed them, which in Fees. 
moſt caſes are certain and known, either being fer down by ſome Law, or uſually 
id. And if they take any more then this, this is an offence called Extortion, and £xtortion, 
to be ſeverely puniſhed. : what. 
5. If Officers that have to do in the Miniſtration of Juſtice be corrupt, coward- 
ly, or negligent, they are to be puniſhed ; and ſometimes they forfeit their Offices 
by it: See lor this in Forfeitare. | 
And for Extortion in a Sheriff, ſee 23 Hen 6. 26. 1 H. 4.11. 
In a Corower, 3 Edt. 10. 1 H. 8. 7. 3 H. 7. 1. 
In a Clerk of the Market, 13 R. 2. 4. » 5 
In other Officers, 3 Edw. 1. 6. 33 Hen. 8. 39, 7 Edw. 6. 1. 27 Hen. 8. 11; 
26 H. 8B. 3. 2 H. 3. 8. 23 H. g. 6. 2 H.4. 23. 19 H.. 8. 
But for all theſe things, ſee Co. 11. 3. 90. upon Littl. 233, 234. Crempt. Fur. 
throughout. Sir 7 bo. Smith de Republica 38. 6 R. 2.9. 8 R. 2. J. 1 K. 2. 5. 1 Ed 4. 1. 
5.6 Eds. 16. 2 Ed.u3. 3 Ed. 1. 29. Finches Law 237. Plow. 379. Dyer 205. 
5 R.2, 6. 2 H.4. 8. 10, 23. 23 H. 8.9. 26 H. 8. 9. 27 H. 8. 11. t. 2. 42,44. 
4 EAV. 3. 10. 5 Rich.2.9, 12, 13, 14, 15, Cc. 29 Eliz. 4. 23 Elix. 3. And in 
Title Forfeitures, Courts. Atts, 7 Novemb. 1650. 7 Pan. 1650. 


As touching Officers in general, theſe things are further to be known. ged. 3: 
1. Offices of the King are to be granted, and that freely without reward to men — _ 
fic for them. | 


wn of al 
2. They that have the making of Fſtices of Peace, Sheriffs, Cuſtomers, and other Officer — 
Officers of the Xing, may not chooſe for Favor and Reward, but upon Merit and neral, and of 
Deſert. Co upon Littl. 234. 12 R.2. 2. Offices in ge* 
3. If an Office, either of the Grant of the King, or a Subject. which doth con- ncral. 
cern the Adminiſtration of Juſtice, or the Kings Revenue, or the Commonwealth, 
or the Intereſt, Benefit, or Safety of the Subject, or the like, be granted to a man 
that is unexpert, and hath no skill and ability to exerciſe it; the Grant is meerly 
void, and the party incapable. Hence it is, That a Grant of any Office of 7 udica- 
ture to an Infant, or one not of ſound'minde, is void: So the Grant of the Steward. 
ſeipof a Manor to ſuch a one is void. And bence it is, That the Grant of a Rever- 
ſion of ſuch an Office, though to a man never ſo skilful, is void, becauſe he may be 
uncapable when it happens, (v. upon Lirtl.3. 6. Co. 11. Heydons caſe. Nor can 
ſuch an Office be granted in Fee, or for years, to fall to an Executor; but it muſt be 
granted at will, ot for the life of the Grantee; But a Miniſterial Office may be grant- 
ed in Reverſion: And the Grantee of an Office of Truſt to an Infant, to be executed 
by his Deputy, happily in ſome caſes may be good, though it be in Reverſion, March. 


1739 
4. Some Offices after they are granted, are grantable and aſsignable to others, 
and ſome are not grantable over. And in ſome Offices, the Officer may make a De- 
puty under him, and in ſome Offices he may not do ſo. 
For the clearing of this therefore rake theſe things. 


1. If an Office that is an Office of Si. Truſt, Fidelity, and Diligence, be grant- 
ed to one, as the Chirographers Office, Clerk of the Crown, (lerk of the Pipe, Re- 


Dep 
But the 
muſt anſwer for himſelf, Cs 9. 48 


membrancer, Stewardſhip of a Court, or Parkerſhip, or the like, be granted to one; 
in this caſe he cannot grant it over to another. Co. 4, Alittont caſe. Co. 9, Sir 
George Reynolds caſe, and (omntie of Salops caſe. 

2. That between an Aſcignee and a Deputy, there is a great difference; For the Aſſignee. 
Deputy bath no Eſtate,nor Intereſt at all in theOffice,nor may he do any thing in his Deputy. 
own name, but in the name of the Officer, and here the Officer muſt anſwer for his 

puty: And if he cauſe of Forfeiture, the Office will be forfeit, as by the Maſter. 

Afſsignee doth all things in his own name, hath an intereſt in the Office, and 


3. It is a general Rale, That a fadici«l. Office cannot be granted, or exerciſed by 
Deputy ; 
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Deputy; and yet, it ſeems, a Stewardſhip of a Law days, or Courts Baron, may be 
executed by Deputy; but a Miniſterial Office may be ſo granted or done: 384 
this caſe the things done by the Deputy ate good. Add yet, it ſeems, in this aaſethe 
Officer muſt anſwer for his Deputy. Brownl, 2 part. 334, 335. M. 13 Jac. 1. 
Phelps and Winſons caſe. | . F 

4. It is another Rule, That ſuch Offices as are Offices of Science, Fidelity, and 
Diligence, are ſo Perſonal, that in theſe a man can make no Aſſignee; ot Deputy 
unleſs the grant of the Office be made to them. and their Aſſigns, or be made tobt 
exerciſed by them, or their Deputies, or their ſufficient Deputies. And of this 
is the Office of a Steward, Parker, and ſuch bke, And yet in this caſe, if ſuch an 
Office as a Parkerſ>ip be granted to a Nobleman, or co an Infant, they ſhall make a 
Deputy. Co. 9. 48,49. Plow.384. 379. | 

5- The Office or Deputation of any Office, or any part thereof, if it concern 
the Adminiſtration of 7«ſtice, or the Receipt, Controlment, or payment of the 
Kings money, or Surety of the Kings Lands or Cuftoms, or any Adminiſtration or 
neceſſary attendance in the Kings Cuſtom-honſe, or the keeping of the Kings placy 
of ſtrepgch, or the Clerk/vip of any Court of Record, ſhall not be bargained 
ſold, or any reward, or agreement for reward taken for it; if be do, the ſeller ſorſtin 
the Office, and the buyer is diſabled to enjoy: And yet all the acts be doth, while 
be is in the Office, ſhall be deemed good. 5,6 E46.16. Co. on Lit. 23 4. Caldiß ibo 

6. The great Officers that are made — and ocher Officers in Courts of 
puſtice, mult ſubſtitute ſuch under them, as be ſufficient and faichful, and for whom 
they will anſwer, 2 H. 6. 0. 

7. Officers being ſued for any thing done about their Offices, they may plead the 
General-Iſſue, and give the Special Matter in Evidence, ſhall have Ars 6 Coſts, 
muſt be ſued in their own County, and cannot be ſued elſwhere, See 21 far, 1 
Ord. 3 March, 165 4. 7 Pac. 5. 

8, They muſt cake great heed they go not beyond, or abuſe their power, for their 
own profit orrevenge, and ſo expoſe themſelves to Sutrs, and loſe the Proteftion, 
which the Law doth give them in the Execution of their Offices, | 

9. Thar for ſuch Offices as are of charge, and not of profic to the Offictt be thut 

rants the Office, may at his pleaſure diſcharge his Officer. But if there be profit to 
. Officer, contra, —— granted at will. So if he have a colatetiſ certain 
Fee, for one may not fru 


his own Grant. Co. upon Littl. a3 3. Plow. 359 
Bribery, what. 10. If a fadicial Officer take Gifts or Rewards to pervert puſtice, and doch ſo; 
this is Bribery, that upon Indictment in the Vpper Bench, or betore udges of Aſiſe, 
Extertion, may be puniſhed by Fine and Impriſonment. And if any Officer by colour of his 
what. O'tice, exacteth and forceth any mai to pay any thing that is not due, or above what 
is due, 0: before the time it is due; this is Extortion. And for this he ſhall be paniſh- 
ed by Fine and Impriſonment, and render double to the party grieved. Co. upon Lit. 
168. 10. 100. Weſt 1. 29. 31 Ed ;. 4 1 H. 4. 11. 28 H.6.5, Weſtm.1.26, 17: 
See more in Ce. 3 pars. Inſt.c 68, 69, The word Extortion hath a larger ſenſe, 
and is referred to all violent and injurious exaRings and takings, eſpecially by Offi- 
cers, by colour, or by countenance of their Office. Plow. 64. Crompt. Zwuſt. of Peace 8. 
Fees of Officers, II. For the Fees of the Officers of all Courts, See in the Compleat Attorney, and 
for others, fee 5, 6 Ed. 6. 25. 34 Hen 8. 39. 2, 3 Phil. & Mea. 10. 21 H.84; 
28 H8.5. 31 Eliz8. 27 Ed. 3.4 8 Eliz.12. 5 Eliz.5. 27 H. 8.61 5 Elia. 4 
1 Pac. 22. 2 H.4.23. 23 H6.10. 11 H.7.4. 12 H.). 5. 19 Ed 4.4, 27 Elit + 
39 Eliz.19. 29 Eliz.4: 23 H.8.6. and others. 
12. For the Fees in Chancery fee the new Ord. 22 Anguſt, 1644; 
Ihe Officers 7adicial and Aſiniſterial of all the Courts of Puſtice, ate very 
mam, we ſhall name ſome of them. | 
Sell. 4. 1. Ia the Parliament, the 7ndicial Officers are all the Knights and Burgeſſes, v 
In the Parlia- mongꝑſt whom there is one called a Speaker of the Parliament, which is an 
moe # par. That is (as it were) the Common Mourtr'of the reſt, to him every man doth addreſs 
— wha. bimſelf in his Speech; and he is after debates to put the queſtion, and to ſee that 
; the Orders and Rules of the How/e be obſerved. See for this Mr. Rowels Book. 
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\ 2. There is a Clerk of the Parliament Rolli, which is the Officer that recordeth Clerkof the 
75 putteth into Parliament Rolls, all things there done for the preſerving thereof —— : 


See for him, Cempt Par. 4.8. Sir Tho. Smith de Republica 38. 

There is a Committee of Parliament, which is a ſelect number of the Members Committee, 
there, co whom — matter is referred by the whole Hose, to be conſidered of, and hat. 
ſo prepared for, a reported to the Houſe. Weſt. Symb. part 2. ſect. 144. 

' 4. And there is an Officer called the Black-Rod, which is one that is an Uſber to Black-Rod, 1 
erecute the Commands of the Houſe: This word is uſed for other Officers alſo; har. 

In the Chancery, the Lord Chanceler, or Lord Keeper of the Great Seal, or the la the Chan- 
Lords Commiſſioners of the Great Seal (which are all but one Officer) are the edges , 
called ſometimes by one of theſe names, and ſometimes by another. And theſe are — — 

Officers, and have much power, | | ORD 

2. There are under theſe great Officers twelve Maſters of the Chancery, the chief Maſter of the 
whereof is the Maſter of Rolls, who is an aſſiſtante to the Loyd Chancetor, and Rob, whats 
one that in bis abſence, hearech Cauſes, and giveth Orders. * 

. The Maſters of rhe Chancery, are a kinde of aſſiſtants to the Lord Keeper. Of Madters of 
thele, ſome are Ordinary, as the Twelve, whereof the Maſter of the Rolli is one; CONE 
and theſe fit in Court with the Lords Commiſſioners, and ſometimes have matters re- 
ferred to them. The reſt of the Maſtert are at large about the Country , to take 

— ahoſe offic ” 

4. Clerk of the Crows, whoſe office is by himſelf or his Deputy, always to Clerk of th 
attend the Lord Keeper to take care of Commiſſions of Juſtices of 10045 | — and — Ghan; 
Terminey, and the Peace, Pardons, the Writs of Parliament, and Retorns thereof, J, What. 
and Writs of Execution upon Statutes Staple forfeit. : * 

5. The Clerk of the Perrs- Jag, vboſe office is to Record the Retorn of all T#q#i- Clerk of the 
frions Liveries,&c. To make all Patents of Cuftomers, Gawgeors, ComptroHers, and Petti-Bag, 
Awinegeers,Conge de Eſtiers for Biſhoprgall Liberates upon E xtent of Statatir Staple, at. 
the Recovery 0 — — forfeited, and all Elegirs upon them, for Seſſing of 
Sub dies, Writs for Nomination of Celloctors, and all Traverſes upon any , 
5 — and to receive the money due to the King for the fame. And of 

Officers there are three in this Court, of which three the Maſter of the Rolls 


— 9 


SeB. 5, 


is the chief. * 
Clerk or Warden 


8. The Clerk of the Hamper, whoſe offite isto receive all the money due to the of th 
King for the Seal, of Patents, Commiſſions, Chartets, and Wrirt, which Phrtterr. cr xd uy 
be is to receive and deliver to them that ow chem, aid the Officers Fees, * Comprreller of 
7. The Comptroller of the Hamper, whife office is to take all theſe Records, and u. N. 
overlook them, which are delivered to him by the Clerk of the Hamper in Bags, and Examine 
— — — of Go = - — 2 ingr and Officers of the Courts vba... 
, and ſo chargeth the Clerk of the Hampe there with | Curſitor, what. 
— two in this — ; ROLE ; * or 7 Sie 1 
8. The Examiner whoſe office is to examine upon Oath, Wi and Partiel Aris, 
that — oy be ſworn in any Sute: ee 220 NR a 28 — 
9: The Curſttor is one that maketh out Original Writs, and of theſe there are . 
four and _ — divide the Counties a en e — 772 
10. There are alſo in this Court the Officers called the ix Clerks, the Regiſter 1 — 
that keeperh the Books of the proceedings of the Courts, Serjeent % Aras 325 of Fo 
and Cryer of the Court, Clerk of Appealt, the Sealer, the Chife Wax, the Clerks of *f Diſmiſſins, 
+ me Patents, of Pr eſentarions, of - Diſmiſſion?, of 1 N Invollments, 7 Caſes, of 
Provefiods, of Saban ar and of the Chee, of whith att feven Commiſſioners proc”, 
— Witneſſes, &. The Clerks of the Star. Chamber, and Conrt of Wards Subpena's — | 
* t were here, are goue. See for theſe Officers, 7 R. 2. 14 J EIN. 18. 14, . H. 8. ＋ tbe Chappel, 
% £3 H8:22. 'Cromps: . Jr T Siwith de Repubiica.. See befgre in Tuie — 
Cemil, ind my Firft-part of the Ar of the Law, in my Treatiſe F l Chad — 
cy; andthenew Af for the'Regnlating of the as 1 57 710 . 
i the Upper Benet, there are under the Chief Jultjce, and the other Jödges 5en-b. 
chat are the Judicial Officers! divers Miniſterial Offices. , 44% or 
1: There is a Preignatary, Whoſe Offite is to enter the Retords, and Pſeading? 1 
"ns 
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Clerk ofeuhe: of all Civil Actions that are depending in the Court: And the Clerk of the: Crew, 255 

Crown, hat. ' ig to frame, read Inditements, and to enter the Records of all Criminal 

Scanden At* pending ig the Court : | Theſe err the. chief of rhe Miniterial Officers; 
Clerks of the  Secmndary is. the next Officer to them. 

Exigent, of be 3. There are other Inferior officers * co this Cour: called — 


Papers, of Er- the ' Clerks of the Ex gent, of the Papers, the Errors, . the c uſtur Brevinw 
Ge deres * ide Caſtos Sigil;, and the Aartal, and in both Courts, Fergers —— 
: 2 10. 
— _ There: are likewiſe i in this Court. of \Commos Pleas, onder the Chief Juſtice, ad 
5e8.6. the other Judges, the Judicial Officers, divers Miniſterial officers. As 

In che Common 1. There are dere fox the chief Clerks, three Protonetaries, whoſe workit is to 
7 — te, enter and inrol all che Pleadings in Suits there, make out all Indicial Writs, Neu 
wha. facies, and ſuch like, and all Eigen: and Swperſedeas to them, all Writs of Execs 


tion, Writs of Privilege, Scire facias, Procedendo, Prohibitions, Audita Q 

Writs of Falſe 7 ndgment ; they inrol all Recogniſaxces, acknowledged i in that 
$econdery, and Common Recoveries z here are Secondaries allo in this Court. 2. There ius Clerk 
What. of the #arrax:s, whoſe office it is to enter all Murat of Attorney ; incol all 
Clerk ef the Deeds of Bargein.and Salezacknow in or out of che Court, before any of the 
Warrants,whate Ages of the Court, and extreat into the Exchequer, all Iſſues, Fines, ani Amerce- 
Clerkof the Mene, growing to the Xing out of that Court, 3. There is a Clerk of the King: Sib 
Kings Silver, ner, BIAS e is to enter all the Fines that are levied in the Court, and what Fine 
What. be King u bave for his Licenſe. 4. The Clerk of the Fries, whoſe office is to 
Clerk of the 5 rits of Habeas Corpora, wigs to bring in arten aodte 
Ziegen, rake the Retornthereof. 5. The Chiregrapber, whole office isto IngrolbandRecord 
what _ all the Fines that are acknowledged Court. 6. The Clerk of the 222 
Clerk of the. whoſe ole look to the —5 the Court, make out Records of 


Treaſury, whats , into other Courts, make ſearch. for Recyrds, and make: 
Clerkof the — Records, 28 Clerk of the A ſeyas, mboſe office is to enter al the 
Eſſyyns, whats provide Parchment, and make and mark Rolls for all 
the reſt reſto Offer ar of the Court, apd to deliver.them to, and receivethem/rom 
Clerkef the dem agaig.8, The Clerk of the 0 ;,whoſe office it is to make out theWritzof 
O-tlawries, rr or Capias Utlagarem that i ue out of the Court. 9. The Cuſti dia, 
hat. 6 i Hap yr, ede Writs, and put them upon Filet, to enter the 
Cuffos blen, ow, uponevery Fine, and to receive of the Pram 
—_ "ig fe fo EN of Ni Prius, iſſuing ont of this . — 
Exigenter, bes ley 3 9 8 Exigenter; whole office is to make out all F xigent 
[rhe Bowen: The Nn wry doth lie, and 660 75 
Filazer what. f There e in this Court, 11. The F 2 
575 el Proces afegr the Defendant is retorned fammoned, 
ag 2 out al [che (' 2 Capias, and Plaries C apias, all Writs of Fiew ; le 


m lances, General Ae und #dgments by Confeſſion, and Execati, 
py” a> wala arent is made with him; * Superſedtas when the Defendant 
Clerk of tbe doth ag appear upon the C * "There are of theſe fourteen in this Court. 12. There 
Sal, What. js 2410 a Clerk of the Sal, as there is, in the Upper Bench, who in boch Court, it 

| ſeer .is he.thar hach.che Cuſtody of the $e«/ uf the Court. 5 H. 4. 14, 1H. 8. 
Heò. g. F. N. 8.76: C0.6.63. 13. And there ate. Atrerneys in this Courtallo, 


-:.,..: \ who de manage tbe bu chere depending for theit Cen. 
* „„ e the „ under el Chal f.the E begary,; C 
— * Exche. 6 5 . 700 Ge i 4 een der eben divers ert 
om. of te acer, "whole oke to gy yoo mi the Offizentof the 


the benefits of — nd there are thtee, one 

1 558 : ror na office the — 

1 $ * 
in chi ou t, raket \ct i Kings Debts. for — 


7. 3.A upon hem 3 be makeyh Proces 4 
beck e e Te axtqupt. rxceie al inſoc nations upon 


n taketh.che Stallorear: of Debt, and keeperh the Eridences: l du * lo 
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Cu Officers, 
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| is called the Trea/wrers Remembrancer, whoſe work it is to make out 
223 all Sheriffs, Eſcheators, Receivers and Bailiffs for their Accompts, 
and agaioſt men for Debts due to the King: He takes the Extreats of all Fines, 


ie d Amerciaments ſet in other Courts, and certified thither, and delivers them 
aa ou 
Officers 


of the Eftreats, and he receiveth and recordeth ali the Accompts of 
And the Remembrancer of the firſt Fruits taketh all Compoſitions for Firſt- 
Fruits and Teaths, and maketh Proceſs againſt ſuch as pay not the ſame. 

2, There are two Officers called Chamberlains, who were wont to keep a Con- Chamberlain, 
trolment of the Pells of the Receipts and Layings out, and keep the Keys of the whar. 
7 where divers antient Books of matters of che Crown were kept. There — 

ald Lader chamberlains. . 

3. There is a Clerk, of the Eſtreatt, who did every Term return the Eftreats Clerk of the E- 
out of the Lord Treaſurers Remembrancers Office, and writeth them out to be frreats, what. 
levied. for the King, and made Schedules for the ſummes that were to be dif- 


4. There is the ¶ lerł of the Pel, who is to enter every Tellers Bill into a Parch- Clerk of the 
ment-Roll of Receipts, and to make another Roll of Paiments, and to ſet down by Fel, What. 
what Warrant it was paid. 

5. There is the Clerk, of the Pipe, who bath all Accounts and Debts due to the Clerk of the 
King delivered and drawn down out of the Remewbrancers Offices, charged into a *'?*+ what. 
great Roll: And he ſendeth to the Sheriff to levy the ſame Debts upon the Goods 
and Chattels of the Debtors; and if they have no Goods, then doth he draw them 
down to the Lord Treaſurers Remembrancer to write Extreats againſt their Land. 

He hath in charge before him the antient Revenue of the Crown, and is to ſee the 
fame anſwered to the King by the Sheriffs and Farmers. He maketh the Charge to 
the Sheriffs of their Summons of the Pipe and Cree wax, and ſeeth to it that it be 
anſwered on their Accounts. And he hath the ingroſſing of all the Leaſes of the 


Lands. 
1 is alſo a Comptroller of the Pipe, who ſendeth Summons twice a year to the 
Sheriffs to levy the Debts of the Pipe, and keepeth a Comptrollment of it. And a 
Cem of the Pel, which are the two Chamberlains Clerks, who ſhould keep 
ms ccount of all the Officers Receipts and Disburſments, and diſcover if any be 


6. There is the Clerk of the Pleas, in whoſe Office all the Officers of that Court Clerk of the 
(by ſpecial privilege) are to ſue or be ſued in any Action. Pleas, hat. 

7. There is a Clerk of the Nichils or Nihils, who maketh a Roll of all ſuch ſums Clerk of the 
ns are nihiled by the Sheriffs upon their Extreats of Green-wax, and delivereth the Vichils, what. 
ſame into the Lord Treaſurers Remembrancer his Office, to have execution done 
upon it for the King. | 

$. There are alſo Four Tellers, whoſe Office is fo receive all money due to the Ses. 8. 
King, and to give to the Clerk of the Pell a Bill to charge him therewith : And they Tellers, whar. 
are alſo to pay all money due from the King to any perſon, by Warrant from the 
Auditors of Receipt: And of theſe Paiments and Receipts they are to make weekly 
and yearly Books, and them deliver to the Lord Treaſurer. 

9. There are Auditors, who take the Accounts of thoſe Receivers, Sheriffs, Col- Audirors,what. 
rely Cuſtomers who receive the Kings money, and ſet them down and per- | 

10. There is a Forein Oppoſer ; and to him all Sheriffs and Bailiffs do repair, by oe 

him to be oppoſed of 4 and from thence draweth down a Charge what. W 
upon the Sheriff and Bailiff to the Clerk of the Pipe. 

11. There is a Marſtal, who is Keeper to the Kings Debtors committed during Mer/bal, what. 
the Term: He alſo afligneth Auditors to Sheriffs and other Accomptants, before 
whom they are to account. 

13; There are four ordinary Officers called Vers, that attend the Judges of the Uþers,whar, 

at their pleaſure. 

..13. There are two Parce/-makers, that make the Parcels of the Officers Accounts, Parcel makers, 
Who are to accompt for money they have I to the Kings uſe z and this they what. 

6 are 
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are to deliver to one of the Auditors, that he may make up the Accomp, 
thereof. | Lag 
Attorney. 14. There are alſo there, an Attorney, Receivers of Firſt. fruits, and other R 
Receivers of ceivers, and Cutters of Tallies or Tally-makers. See for this, Stat. of y K x, 1, 
Firſt-fruits. . 14, 15. 37 Ed. 3. ch. 4. 34& 35 H. 3. ch. 16. 51H. 3. ch. 3. 33 H . 


Cutters of 


— ch. 33. 
— court There were in this Court of #/ards, beſides the Maſter of the Court, che Are, 
of Wards and Surveyor, Auditors and Receiver, who were the Judges, there were oth Minifteris 
Liveries, Officers, as Auditors, 4 Treaſurer, 4 Receiver-general, the Regiſter, Armani 
Clerks, and à Meſſenger. Theſe are all gotie with the Court. See Conv, fg 1 
In the Star- There were alſo in the Court of Star- chamber, beſides the Judicial Offirers, who 
Chamber. were che Lord Chancellor, the Lotd Treaſurtr, all the Kings Council, Al che Tem. 
tand Spiritual Lords, who were afl of them Judges in this Conrt, divers Mins. 
erial Officers, as Fxaminers and others. But theſe ate alſo gone with the Court; 
See ( onrts. 
In the Court Lees is to be in the Court of Requeſts, beſides the Maſter of the Rega, who 
as a Juds atone, a Regiſter and Examiner, who are Minifterial Officers. 
In the Dutch There is to be in this Duteihy- Court, beſides the Chancellor who is the Jadg, divers 
of Lancefler, Judiciat Officers, as the Attorney, Receiver. general, (lerk. of the Court, Surveys, 
Auditors, beſides ſome Affiſtarts, as an Attorney in the Exchequer, ard another 
the Chancery, and four learned Lawyers of the Cord Proteftors Council, Cums. 
ur. 136. 


Admiral. 7 The Court of the Admiralty bach Miviteriat Officers attending on it; See for 
this in Courts. | 

The (Guicil-T able, the Courts of the High-Sreward, of Reareſs bf Delays, of 

General Surveyorns and the reſt of the Courts not named, when they had 

divers Minifterial Officers in them: But being all paſſed away, we paſs the over. 

All other Courts alſo have Officers; it. were infinite to name them, and therefore 

we ſhall paſs chem alſo, and content our ſelves that we have named the Officers of 


| the moſt eminent Courts. | | 
Lords Preſ- There were Lord: Preſidents of the Kings Council, of Wales, of Tork, of damit: 
dents. We alfo pafs them over. 


—__ lee There are in the Judges and Juſtices Courts in their Circuits, beſides the Jud 
of Oyer and Ter- Officers, ſome Miniſterial Officers alſo ; as the Clerk Fl the Aſſiſe, whoſe Office is 
miner, to record all things judicially done by the Juſtices of Aﬀiſe, Gaol-delivery, &c. in 
Clerk of the their Circuits; and the Marſbal, who doth help to manage the buſineſs ofthe Court, 


2 > wap and rhere is a Cryer alſo. 
Crier. There are in the Courts of Seſſions of Juſtices of Peace, befides themſelves the 
In the Courts Juſtices who are the Judicial Officers, other ſpecial Officers, The one is the Cuſt 
of rhe Seſſions Rotulurum, hie that keeps the Rolls and Records of the Seſſions of the Peace, un 
2— F commonly of the Commiſſion of the Peace; and he is always one of the Joftices 
Cuſtos Rotulo- the peace and of the Quorum. And the Clerk of the Peace, whoſe office in the Sei- 
mm, hat. ions is to read tlie Indictments, inroll the Acts, make out the Proceſs, and take Re- 
Clerk of the torns thereof, and to certifie into the ' Vpper-Bench Tranſcripts of Indi&ments, 
Peace, what. Ontfawries, Attainders and Convictiors before the Juſtices in this Court, and Fines, 
Iſfues, Forfeitures into the Exchequer. See for this, Lamb. Puſt. of Paus, 379- 
Act, 17 Novemb. 1650. i 
Se. 9. We ſhall now give you the names of the Officers of moſt eminencie , that 
had relation to tlie King, and his Court or Houſe , or were otherwi 
him, 
Lord High- There was a Lord High-Sreward of England, who was next the King, and was 
— t but for a lictle time and for ſome ſpecial purpoſe only. See for him, (romp. far. di. 
we (. 4 par. Inſt. ch 4. 
Lord High- C A ord Hr reaſurer of England, under whoſe charge was all the Kings wealth 
Treaſurer, what. in the Exchequer, and he had the check of all Officers any way imployedin the col. 
Under-Treſu. lecling of the Revenues of the Crown. See Sir T ho. Smith de Repwb. ch. 14. Aud 


rer, what. under ſtim was the Vader. Treaſurer of England, 39 Eliz. 7. The 


= ew 
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Lord Keeper of the Privy Sa: And under his hands did paſi all Charters Lord Keeper» 
= King, befor they — to the Groat-Seal. = the — 


n bar. 
nment of all things belong- be — 
cers thereof: And he is upon Keezer of the 


the — 
ofthe Admiral, in the Parts or Haven-Towns towards France, called the Cinguc- of the Cinque- 


Ports, which he hath the ſpecial charge of, Cv. 4 par, Iuſt. ch.42. Ports, whar. 
There was an Earl-Mayſhal or Conftable of England, or both; whoſe office was Con — of 
about matters of Arms, Chivalry and War, 13 K. 2 ch. 2. flat l. 2 A 


difference was between one of them and another. — of = 
The Marſhal of the Kings Hall, who was to place the Gueſts, and ſee other ſuch gg. 
like things done of that nature. | Marſhal of the 


. The Steward of the Kings Howſe, that was an Officer of great command, called Kg Hall, 
the Maſter of the Houſhold, whoſe Office it ſeems the Marthal of the Houſe had, — i das 
24 H.8.13. 1 Mar. 2 Parl. ch.4. 2 ys Hoſe, 

The Lieutenant; which was either the Lieutenant- General, or Captaiq General whic. ** 
of his Army, or one that did repreſent his perſon or occupy his room in any work Liextenant, 
or place: and the Preſident was no other, 4 H. 5. 6. _ 

The Lord Chamberlain, who did command and order all Officers touching the 1% hene. 
Kings houſhold for ſo much as was called the Chamber, which were the Bed. chamber, Jan, what. 
Privy. chamber, Preſence- chamber, and Great chamber, Council-chamber, Privy- Vice chamber. 
Cloſer, &c. and to order all the Kings Servants to attend him to the Chappel, and lia, what. 
to order how men might ſpeak with him. And in his ahſence the Vice - chamberlain 
did all this, 13 N. 2. f. B. . 1. | 

The Lord Troaſarer of the King: Howſbeld, who inthe abſence of the Steward of 5:8. 10. 
the Kings Houſe, with the Comptroller and Steward of che Marſhalſey, did hear £74 Feefwer 
and determine matters of the n committed within the Palace of the King , „ | 


c⸗ 


n 
Talk. 39 Elia . 184. 4. 1. %% what. 


What. 
k of the 
Signet, whar, 
Clerk of the 
Check, hat. 


of the Privy-Seal, or priacipal Secretary, if there were no Lord Privy-Seal, for the Prin- Seal, 
Signing of all rhings that have paſſed the Signet , and are to 8 66 the Great har. 
— ; Or to make out Privy-Seals for Loan of money, or the like, Stat. 27 H. 8. 
chap. 12. | | 
The Ceffm of the Kings Houſhold, who was next the Comptroller, and in the Coffrrer, war- 
Counting-houſe and elſwhere at other times, had a ſpecial charge and overſight of 
— of the Houſhold, how they carried themſelves; and he paid their 
wages, 39 Elk 7. * 
Hhhhh 2 About 


— 


8 


Officers, | Cuar12o, | 


PIT 


| Sed 11. 
About the 
Mint. 
Warden. 


Maſter of the 


Mint. 


Maſfer. worker. 


Comptroller. 


Maſter of the 
Aſo. 


Auditor. 
Surveyor. 
Clerk of the 
Irons, 
Graver, 
Smiter, - 
Melters, 
Blanchers, 
Porter. 
Provoſt. 
Moniers. 


Maffter of the 
Horſe, what. 


Maſter of the 


Poſts, whar, 


Maſter of the 
Ordnance, what. 


Maſter of the 
Armory, whar. 


Mafler of the 
Kings Muſter, 


what, . 
Receiver. ge- 
neral of the 


Mufter- Rolls, 


what. 


Maſter or Sten » 
ard of the Kings 
Houſbold,whar. 
Maſter of the 


Fewel-houſe, 
What. 


Sewar or Sew- 


er, What. 


Parveyor, wha;. 
Conſeruator of 
the Truce, what, 


Comptroller of 


the Market, 
what. 


Lieutenant of 
the Tower, oc, 


Serjeant at 
Law. 
Counſellors, 


Attormes, Cry - 


ers, Furors. 


Purſaivants of 


Meſſengers. 


About the Aint the King had many Officers. The Warden of the Min, who 
took in and paid for the Silver, and did overſee all the work. The AI Works 
who receiveth the Silver from the Warden, cauſeth it to be melted, and delivereth it 
to the Moniers, : and taketh it from them again when it is melted. The C aller 
who is to ſee that the Money be made the juſt affife, and to comptroll the Ogicer, 
where it is otherwiſe. The Maſter of the Aſſay; who weigheth the Silver, and feerh 
it be according to the Standard. Then is the Auditor to take the Accounts, and make 
them up Auditor-like. Then is the Surveyor of. the Melting ro ſee the Silver caſt our 
and that it be not altered after it is delivered to the Melter, which is after the Aſſap. 
maſter hath made trial of ir. Then is the Clerk of the Irons, to ſee that the Iron 
clean and fit to work with. Then the Graver, who graveth the Stamps for the 
Money. Then the Switer of Irons, who after they be graven ſmiteth them upon the 
Money. Then the Melters, that melt the Bullion before it come to the coyni 
Then the Blenchers who aneal, boil, and cleanſe the Money. The Porter, who 
the Gate of the Mint. The Proveſt, who is to provide for all the Moniers, andto 
overſee them. The Moniers, who are ſome of them to ſheer the money, ſome to 
forge it, ſome to beat it abroad, ſome to round it, ſome to ſtamp or coin it, 21 K 2. 
ch.16. 9 H.5.5. 2 H.6;14. 

The Maſter of the Hurſe, who was one that had the Rule and charge of the Kings 
Stable of Horſe, 39 Eliz.7. 

The Maſter of the Poſts, or Poſt-mafter, who was to appoint, pay, and diſplace 
all ſuch through the Nation as provide Poſt-borſes of their own keeping, or ſhall 
have power to take them up, 2 EAG. 3. ads 

The Maſter of the Ordinance, whoſe office was to look to all the Ordnanceand 
Artillery of che King, 39 Elix. 7. 4 3 ö \ 

The Maſter of the Armory, who was to take care of the Kings Armor for his 
perſon or horſes, and the ſtore and provifion of Armory in any ſtanding Armories, 
39 Elix. 7. ä „„ A bv 19% „ 1. 

The Maſter of the — 7 Myſter, was a Martial Officer to look to the Officer 
and Soldiers of his Army, Horſe and Foot, to ſee. that the Companies and Troops 
were full and well armed, and duly paid. There was alſo a Receiver-general of 
Muſter-Rolls, 35 Elix. 4. NT” TC: 

The Maſter of the Kings houſbald: He was the ſame with the Steward of the Kings 
houſhold ; a great Officer he was of command in the Kings houſe, and was (un 
ſeems) that Officer that was after Marſhal ofthe Kings bouſe, 32 H.8.39. 

The Maſter of the Fewel-hoyſe, who had the keeping and charge of all the Kings 
Gold, Silver, Plate and Jewels, 39 Eliz.5. 2510 
1 ag Sewer or Sewar, who did uſe to uſher in the Meat to the King 

able. 

The Purveyor, who was to make Proviſion of Diet for the Kings Houſhold, 
23 H. 8. I4. | 

The Conſervatory of the Trace and Safe- Conduct, which was in every Port to 
enguire of things done againſt the Kings Truce and Safe - Conducts, Stat. 2 H. 5. 
chap. 6. 1 3.4 

Phe Comptroller of the Mariet, who did ſee to the Kings Meaſures and Weights 
and that they be obſerved all England over, 13 R.2. ch.q, ' 440 9 

Theſe were moſt of the Officers about the King that were eminent, ot had te- 
lation to him for the ordering of his Eſtate, Houſhold, and that which uus du, 
There were alſo other Officers, as the Lieutenant of the Tower of Landis, and 
Governors of Caſtles, the Conſtable or Warden of the Caſtle of Dover, or of the 
— and many more. And many now out of uſe, as Marchers,and many 
others. 4 $6 

There are other Civil Officers yet many more: Some that are general, or hare 
relation to Courts, and are almoſt in, or have dependance upon every Court; ® 
Serjeant at Law, Counſellors, Solicitors, Attornies, Cryers, Jurors, who are to 
and judg of matters of fact in civil and criminal cauſes, and ſuch like: And in ſome 
Courts, Purſevants or Meſſengers to. fetch men in Priſoners, as in the 2 


» 


1 & wu 


* 
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3 


. Courts. The Verger or Port- bearing Verge, that carries the Rod before eg or 
— — Porters that — doors, and the like. — 
' There are alſo Officers now out of uſe, and whoſe Offices are devolved to Officers c ervaterr of 
of other names, as Conſervators of the Peace, whoſe Office is now in the Juſtice of the Peace, what 
others. 
* — Officers appointed in ſpecial places, or for ſome ſpecial uſe, that Sed. 12. 
have no dependance on any Court; as the Corrector of the Staple, that recordeth Correfor o the 
the Contracts of Merchants, 27 Ed. 3. 2. ch.22,23» N — * 
AGanger, who is to examine Tuns, Hogſheads, Pipes, Barrels, and Tercians of , . 
Wine, Oil, Honey, Butter, and to give them a Mark of- Allowance before they be 
fold in any-place, — Ed. 3. 8. 31 Ed. 3.5. 4R 2. 1. 14 K. 2. 8. 18 H. 6. 17. 
6. 6. 31 Elin, 
— or Rulers of Markets and Fairs, who are to ſee there be an open place for —— my 
dale of Horſes, and that Toll be entred in the Toll-book upon the Sale, 2 & 3 Ph. Markers, 


& . 7. * Common In- 
" A {emmon- Informer, who hath leave and power to preſent any man upon a penal Fermer; what: 
18 Eliz.5. 29 lic. J. (0. 3 par Inſt.c.8 8. 
— Sealers of 1 Nac. 22. Searchers of Tile,' 17 E4.4-4, —_— _ 
Overſeers of Cloth, 3 Ed 6. 2. 21 Pac. 18. 39 E412320, 43 Eliz.10. — - 


A Toll or Tax-Gatherer or Cuſtomer, or Collector of monies, 14 Eliz. 7. Searchers of 
Fotreſters or-Parkers, who look to the Games of Forreſts and Parks, 21 Ed. 1. Tue. 
Receivers-general of Muſter-Rolles, Muſter - Maſters, 2peor to look to the - a of 
Meaſure of Cloth, 25 Ed. 3.4. 1. Searchers or Finders, Heralds, and many others — or 
fach like. "_— Miniſter of the Pariſh is to keep a Book to regiſter the Names of Tel. gatheres. 
N WY LC egeor. 
FA 1 — Officers of inferiot Courts which we have not named; as Stewards — ; 
of Law-day Courts, Hundred-Courts, and Manor-Courts or Court-Barons ; Free- — of the 
ſiters, Homagers,  Bailiffs, Reeves and Beadles. And in the Forreſt-Courts divers, e gifs. 
z Conſtable, Verderors, Beadjes, Bailiffs-errant,and the like. For which fee Forreſt. 
And amongſt theſe in ſome places there are ſome ſtrange Officers, as Ale-taſters or 
— Carvals, Port-Reeves,” and others, which the Law doth ſcarce take 
notice of. of 94: | 
The Steward: of theſe inferior Courts, are in the Law-day Court the Judg and Stewards of 
principal Officer, and in the other Courts a ſpecial Officer, who is to govern theſe C., what. 
Courts according to Law, and to record all the proceedings thereof. See Manor. 
ln the Hundred-Court and -Court-Baron, as to the Trial of Actions, the Free- Free-ſuitors, 
holders or Free- ſuitors are the Judges, and they are to order and judg matters at- Wbat. 
cording ta Low. And in the Copiholders, or Cuſtomaty Court of the Manor, the 


Lord or his Steward is Judg. But the Steward is to ſee, that all things in Surrenders, 


Admittances and other paſlages be done according to the Cuſtom, and that they be 
duly entred and recorded in the Rolls of the Court, Co i h. Iuſt. 61. of Copiholg, 
123. Co. 4; 30; 9. 48. Ser my (onrtkeepers Guide, St. 1 Face 5. | 
þ the Copibold or Caſtomary Court, the Jurors are called Homagers,” whoſe . 
work is to-preſent and find the Cuſtom, and all matters of fact done within the wass v 
2 —— I 102925 ü ee . 1% n 

Ide Bailsffs, This word n general word, and is applied to Officers for Counties 341, 
ind Hundreds that belong to the County and Hundred, that ſerve Proceſs ſummon — 
to Court, and execute the Warrants of the Stewards of thoſe Courts, and of the 
Sheriff and ther ſuperior Officers: And it is applied to Bailiffs of Manors, who do 
uſe to diſpoſe of the affairs of bis Lord there, pay and\feceive his Renrs, look to 
Forfeiturei &c. and ſee the Cuſtoms obſerved, He in fome Manors is called a Reeve. Reeve, whar, 
See for this, C0.4.30. Dyer 118. 12 Hy7:23. Bro. Hail. 311: Trecßp. 288: 14 Ed.3.9. 
Star. of Lincoln, 10 Ed. 2. See Manor. | 

+ This word Beadle is uſed but of Forreſts alſo, for an Under-Bailiff of a Manor, Beadie what; * 
or Meſſenger of a'Court, ho is ro exstutt the Atrachnitnes'and other. Proceſs di- 
reted from the Lord or Steward of tis Court, and to preſent all Pound · breaches, 
Waifs and Eftrays. | 

There 
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Officers, 


Crarng 


Mayr of a Ciy here are alſo in Cities and other Corporate Towns, divers 


er Corperat ion. 


Aldermen. 


Juſticiarii ad 
em in fra 


bert ate. 


Rererder, what. 


Ton- Clerk, 


what. 


Ser jeants, what. m 


Water: Bazliffs. 


Whoerfinger. 
Pertgreve. 


Fes. 13. 


Under-Sheriff, their Circuits 4 diſpatch then. And theſe Officers do uſually 


iff, who doth execute the O foe under them. | 


what. 


Okiicers, as Majn 


Aldermen, Bailiffs, Recorder, Town-Clerk, Sword- bearer, Serjeants 


the like. The principal Officer in moſt places is called the Major, wn — 0 
in thoſe places are the Aldermen. In other places the principal Officers are 
more, called Bailiffs. And all theſe of the one ſort and the other, are within they 
Libergies Juſtices of the Peace, and have within their Precincts all or much of 


One, t 


ſame power which the Juſtices of Peace have within theit Counties. 


the 
The Recorder is he, whom the Major and other Magiſtrates of ſuch Cities and 


places, having Jutiſdiction or Court of Record within their Precin®t by the King 
Grant, do aſſociate to them for their better direction in matters of Juſtice, and pro- 
ceedings according to Law. And in ſome Cities they have under him a 7; 

in his abſence to do all this for them. Their Steward: receive and lay out they 


Steward, what. ey br the Corporation, and give account of it. And their Serjeauts are io anti 
en 


Debts, &c- 


There are alſo ſome Officers newly appointed, and that are but for a tine thu 
perhaps will continue but a while, the Laws by which they are made being bud 


and divers others. See the Ordinance for that purpoſe. 
There are Officers alſo ing to Sea-Towns and Ports; 


Commiſſioners ſhort continuance ; as the Commiſſioners and Spb-Commiſſioners, and Clerks d 
Exciſe ; the Commiſſioners, Receivers, Afeſſors and Collectors for the Canriduin, 


us Wator-Baikif, 


to ſenreh Ships, Fiſh, and gather the Toll of the Wharf, Seat. 28 K. K d; 
Wharfinger, the Keeper of a Wharf. A Portgrevs, being & chief Magifirate in ſome 


Town. 
There are other Officers, that are ſome of them County-Officere; fach wy 


the Sheriff, the (oroner , the Eſcheator, the Treaſurers of 


the C 


— of Bridewell, Gaelers, Eſchoaters , Clerks of the Abu, u id 


And then there ace ſome others that are Pariſh-Officers 3 ach are the Cl 


wardens, Overſeers of tho Por, Survegers of the High-wajs, Regifere, Caan 


Clerks, Haywards, and ſuch like. 


And there are ſome Officers that are for a Hundred; as Hs 
High-Colleftors , and the like. And ſome of theſe County- 


C 
275 


Courtu, and ſome have relation to Courts, as the I beruf, Coroner, Clerk of the 


Sheriff, what. The Sharif is a County · Oſhicer, partly Judicial, and partly Minifterial, of great 

| agtiquigy and authority; who was anticntly always an Earl, and he wa always 
choſen, dy the King, und made by his Letters-Patents only for one year, Ma 
—— is, to look to the preſervyation of the Kings Peace, to ſte the Min 


| chat come out of the Courts executed, to impanei 
up che Kings debts, to looł to the profies of the County, and the 


Aﬀts of the County-Ceurt, and the like;. and herein his Office is Miniſterial. l 
ic alſo to puniſh the leſſer criminal matters in his Legt or Turn- Court, wherein bi 


Oficeis Judicial ; for in the greater cauſes, the Iuſtices of Aſtiſe that go ay 


Deputy or Under-S 
But for all that doth concern this Office, ſee Statutes, 28 Ed. 


1. 14. 19 E832; 


of Sheriffs. 1 F. 3. ch. 11. 1 H. 4-11 4 H. 4 ;. 12 Ed. 4. 3. 1 £44. 6. 


24 . . 13 EIL 21. 11 H. 7.15, 1 EA 4. 2. 23 H. 6. 10. 
414 3. 10. 21 Ed. ii a. 2& 3 Ed. 6. 4. 8 Elia. 16. Aft, 
Ca. 9. 4p. 97. Dyer 60. Plaw. 74. 41 Eli. d 29 Blix. 4. 

8 Elia id. 1M. 1. 24 H. fl. 16. And fee the Books that treat of 


de finibu levau. 
11 m4 165% 

1 . 1% 
Ale Oe on 


as Dalton of the Sheriffs Office, at large. See yingate's Abridgment of th 


Statutes. 


Feadary, what. The Feodery wis am Officer authotized by the Maſter of the 


Court of Wars 


and Liveries, 0 aſfift the Eſcheator in the finding of Offices and other things con 
the Kings 'Wards. This Office and Officer is now laid afide, there being i 


uſe of him. 


The 
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The Eſcbeurer was an Officer of the Conitnon-Law, that did look to the Eſcheats Eſcheatrr, 
of the King within the County, and certifie them in the Exchequer ; Hut he is now hat. 
EI bes S fet Clerk, of th 

Map Ce Boers ton (for the moſt pat up in every County erk of the 

480 2. That the Menſures wet and 0, (that's Ells, Lag, ens, that. 
Quarts, Potrles, Gallous; and Weights, as Pound, Kc. be anſwetable to the 
example bf the Standard in the 'F:xcheguey.  Sottieritties there harh been an Officer 
in the Kings bouſe, to rake care of the Standards, and to look * examples 
thereof all over the Land ; and ſo it may be done by on Officer; He is the Cem 
trofer of the Marker. Srar. 1 Ed. 4. cb. 1. 13 K. 2, 4 See more of this, Star: 
16 Car. 19. , j 1 | $8 

The” Coroner is an antient Officer appointed by the Commot- Law for matters of *. — 2 
the Crown ; and of theſe are many in one County. His work is printipally to eng- 
quire of every man that is killed and doth come to an untitmely death, by whar means 
he tame to his end; keep u Court, and calf 4 Jury to conſider of every citcumſtance, 
and to enquire who they were that committed the fact, and what Latids or Tene- 
ments, Goods ot Chattels they had at the' time of the fact committed, and to ſeiſe 
them to the Kings uſe: They are alſo to enquire of Treaſure-trove. He is alſo to 
look to the keeping of the Peace: He is to keep the Records of the Pleas of the 
Crown taken before him: He is alſo to view the dead bodies ſlain; and catiſe the 
Murderer to anſwer for it upon the Iadictment taken before him. This Officer is 
choſen by the Freeholders of the County at their County. Court. But for this ſee 
the Treatiſes of this Officets Office at large, Stamf. lib. 1. ch. 5 2. and iti tnany other 


charge of the Receipt and Disburſcents of the money taxed and levied upon the .. . of Pow 


her:. 


5 
the County-Stock fo the Relief of 171 maimed Soldiers Treaſurers of 


b as have been flain he County - ock 
ot dead in the Service, are certain Officers yearly appointed by the Juſtices of Peace, — relief of 


The Treaſurers of the Counry-Stotk for the Relief of Priſoners in the Kings- —— the 


Franchiſe, doth mean that he is an Officer that did ſupport the Kings Majeſty in the 
main. 
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Officers, : Craze 


what, 


Seft. 16. 
Churchwardens- 


Sidemen of 
Nueftmen. 
Overſeers of the 
Poor. 


High-Conſtables theſe Conſtables there are now ſaid to be two ſorts : The firſt fort are the High. 
ke, the 


ſe. 


maintenance of his Peace within the Frecinct of his Hundred or Franchiſe, ang of 


Conſtables, which are for the whole Hundred, Lathe, Rape or Wa 
which do comprehend 1 Tythings 8nd Villages z and 
Officers in reſpect of place baye a more large command then Petry- Conftables hay 
Theſe Officers were ordained by the Statute of Wincheſter, which Upoin: 
( amongſt other things ) That for the better keeping of the Peace, two Conlables 
in every Hundred and Franchiſe ſhall make the View of Armor. And they are calle 
High-Conftables, in 9 of the Conſtables or Petty- C onſtables that be in 
the Towns ox Pariſhes within their Hundreds or Franchiſes ; whoſe duty is lente 
to maintain the Peace within the ſeveral limits of their Towns or Pariſhes And of 
theſe High. Conſtables there were to be, and were antiently two in every Hundted: 
but at this day there is but one in many Hundreds. | l 

The other ſort of Conſtables ate the Petty · Conſtables or the Under- 
who are only for ſome part, as for a Town, Pariſh, Village, Tything or Hamlet with. 
in the Hundred; (for, every Hundred hath his High-Conftable, and every feen 
Tything within the Hundred hath che Petty-Conftable, Tythingman, or the like 
within it.) So that the command of the Perry-Conſtable is only in one part of the 
Precin& of the High. Conſtable : But otherwiſe for his Authority, by the anten 
Commom Law, his Office (as far as his Precin& doth extend) is the fame with 
the Office of the High-Conſtable over the whole Hundred. 

The Tything-men, Borſholders, Boroughead or Headborough, Thirdborough, 
and Chief Pledg, or by whatſoever names they be called in any Towns, Pariſhes 
Tythings, Boroughs, Hamlets or other places, and their Offices, are in effe&in mot 
places but one and the ſame; for in ſome Counties this Officer is called by one name 
and in other Counties by another name: As in Kent he is called Borſholder, in 
Warwick-ſbire Thirdborovgh, and in other places be is called Conſtable, and in 
ſome places he is called Tythingman ; for he that is called and ſworne the Tythi 
man of any place, is (in effect) the Conſtable of the place: And dermit 
places for the moſt pare there is no other Officer called or ſworne by the name of 
Conſtable. For as Petit-Conſtables , about the beginning of the Rei Sat 
the Third, were deviſed in Towns and Pariſhes for the aid of the Conſtables of he 
Hundred; fo afterwards Borſholders, and ſuch like, were uſed as Petit-Confſtables 
within their own Tythings and Boroughs. 

But if it be ſo (as in ſome few places) that there is one Conſtable for the Common- 
wealth, and there is alſo one or more Tythingmen, and the Conſtable doth execute 
all the Office, and the Tythingmen are but as Attendants on him, and ſeemto have 
but little power, or it be as in ſome places; the Tythingman is to do ſervice to the 
Lord of the Manor rather then to the Commonwealth, and he is a Cuftomary 
Tythingman choſen at the Lords Court: Or if it be ſo that there are two or more 
Tyrhing , and one of them is for the Commonwealth to execute the Office of 
Conſtable, and is always choſen at the Leer, and this Tythingman time out of mind 
hath been uſed to do nothing about the Office of the Conſtable, but to do other 
things; in theſe caſes the Cuſtom of the place may and muſt be continued, and 
ſuch Tythingmen ſhall not be compelled to do more then by Cuſtom they have 
uſed to do: Howbeit otherwiſe, and in all other places, all theſe Officers are com- 
prehended within this word Conſtable, and all theſe Offices are contained within this 
— See for this at large in my Book of the Office of Conſtables, Ce. 1 %%. 

chap. I. 

Churchwardens are Officers choſen yearly by the major part of the Pariſmionen 
according to the Cuſtom of the place, to look to the Church and Church- yard, and 
things thereunto belonging. Ste for this at large in my Book of the Office of Co 
ſtables, &c. par. a. ch. i. 

Sidemen were thoſe that were yearly choſen according to the Cuſtom of the place, 
to aſſiſt the Churchwardens in their Preſentment to the Ordinary, | 

The Overſeers of the Poor, are certain Officers appointed yearly to be joyned with 
and aſſiſtant to the Churchwardens of the Pariſh, in the overſight and ordering — 
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the Poor of the Pariſh. See this at large in my Book of Conſtables, Ofc. part 2. 


3 | 
* gupraviſors of the Sar veyots of the High- ways, are Officers yearly choſen Supraviſers of 
by the Conſtables and Churchwardens of the Pariſh, to look to the Amendment of the Higb . 
the Hiph-ways within the Pariſh, See for this alſo a large Treatiſe in my Book of the 
Office of Conſtables, c. p. 2 ch.3. 

The Regiſter of a Parith, is a new Officer of a Pariſh choſen by the Pariſh, and al- Reifer of « 
lowed bye e Juſtices of the Peace, for the publication of Contracts of Marriage, Poriſh, what. 
and for the taking and keeping of an Entry of all the Marriages, Chriftenings and 
Burials within the Pariſh. Ad, Ang. 244 1653: See for this in the ſame Book 


and to make Replevins, &c. Kitch, f.46. | 


The Pariſh-Clerk, is a Civil Officer that is in every Pariſh; whoſe work na 
the Church clean, look to keep the things there in ſafety, ring the Bells &- — 5 K 


dury the dead, and the like : And be is to be choſen and removed according to 
Cuſtom oſ —— March Rep. 101. . 
The next and laſt ſort of Officers are ſuch at were the Spiritual or Eccleſiaſtical 
Officers, ſuch as were the Ordinary, Chancellor, Regiſter, Commiſlary, and the like 
een, inflimed bythe Commaniiow, leer 
e Ordinary was an inſtitut mmon-Law, to inary 
ariſciction in cauſes Eccleſiaſtical, His Office was partly Judicial; for be was th ah vat. 
dg in Eccleſiaſtical matters about Wills, Admirtiſtratons, Baſtardy, Marriage, and 
the like: And:partly Miniſterial ; for he was to execute the commands of the Kings. 
Courts. See for his Office, D. & St. 28, Perk. ſect. 486. Co.9.37« J. 11. upon Lit. Chancellor of 
96. 300; and by divers Statutes. And thus in every Dioceſe was the Biſhop: ol the the Disc, 
Dioceſe, and under him be had his Chancellor, Fr. 32 H. 8. c 15. and bis RegRer to what. ; * a 
EE data La en 
e { ommifſary was an Ecc ö that ial Juriſdictioa in forme: Commi 

paces remote in the Dioceſe far from the chief Gay, — Chancellort prin- What. : 
cipal Conſiſtory was, where he did exerciſe his ordinary Juriſdiftion. Aodthe was, 

ordained to ſupply the Biſhops. Juriſdiction and office in the out- places of the Dio. 

ceſe, or elſe in ſuch Pariſhes as were peculiar to the Biſhop, and exempe from the 
Archdeacon: For where by Compoſition or Preſeription the Archdeacons had Iuriſ- 
dition within their Archdeanerigs, as in moſt places they had, this Commiſſary was 
ſuperfluous. But of this ſee Co. 5. inthe Eccleſiaſtical caſe, fig. 

; The Officio was ſometimes be that the Chagcellor did appoint under him : And; Oficial, whar. 
ſometimes it was taken for him that the Archdeacon did ſubſtitute in the execminp of 
bis Juriſdiction, 3 N. 8. 1 . ef; barg! | ; 
"The Cuſtos of che Spiritus|ties, was an Officer that had the Eccleſiaſtical; Juriſe, Cxffos of the 
ys during 'the-vacancie.of the.See 3 which did by Law belong to — 
: | -vaprer. .! 1! bor „ La 122 
Tbis word did fignifie any one that was deputed under ont of theſe Ectlefiaſticsl * 
W ee eee nao ned eee — 
- By being en Offce meg hre loſt, ſee Forfeigwre. -,..// is ß 
Who ſhall be exewpr from bites, or nar; ſee Priviledgy - i 
or che u and ordering pf Officers unden the power of Juſtice of Peace,' ſee 
ae e Book, Chap Ine c n f Dole 201 
See more the old Stgrutes for Officers, 12 &.. 2. 14 R.2:10,. KZ. 1 Hats, 
2 H. 10 31 H.6. 5. 5 & 6 EAG. 16. _ 
; Reward of f. Leet, Star, 1'Fac, 5. Nan 
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794 Pardon, Patent, Ce. Tue. N21, 
Cc HAP. CXXI. 
* Pardon , Patents, Painters, Peace, Paving , 
and Perpetuity. 
of « P ur don, 
Pads, whit His word Pau is uſed in the Law, for the remitting or 


The kinds. 


See. 


} ' y 


How N nn 


be taken. 


* ITS 


Wage dee de & 
1715 


| 27 N. 3 H.8. _—_ 


the Forteicurt — 
_m_——— 1 


for a Felonious ot other offence committed againſt the Sr 

Magiftrace. 

Ic hath been divided from the ground, or the manner of it 1. It 

rere 

Su te in ſome out o t 

rr hew and afford cnrares 

own Royal al preroguiveor power. 2. Of courſe : which is that the Lv g 

the was to grant in caſe of ſome light offence, as Homicide caſual, and 

the lin It is alſd erpreſe, ot implied ; which may be caled, in Fait, or in Law, 

— it is alſo general, when it is of all offences or Felonies; or it is ſpecial, of ſome 
nine wife, See yr 13 A2. cb. i. 2 K. 3. 2. Fh 401, See Co. 3 per. Inſt. 

105. 


Dee mey be pardondd, and how, See Srat. 6 Ed. 2. 9. 1 E 3, 1. 
4 4. % 104 3 * Fs 27 Ed.3. 2. 13 . Je Au 


For cho * — theſe Caſes, 
2 / Dyke Pando of Marr, Man er is pardoned. 
By the Pardon of Felony or Treafon, the Lands or Govds forkit wire 
—— eh — teſtored, but the farth 
4 e was not e farther corruption 
tg Fa Fol that if a man have a ſon, and then be attainted and after 
— uſer eh howto parchſe over Lads, and then bach another ſon; this 


aer ſon ſualſ indern it. 
I Wikeve 2 State doth gi part of the Penalty to the King, and part io the 
the King had pardoned the offence ; by this the 


* 


and aſtet the Suit 
Kings part was diſcharged, but the pa ary mght hve þ profecuted ſtill for his part o 
deen by the Pardon before the Suit begun, it 


EE he King had pardove the rot mt N 2 


a K % nd the whey en 
bim a Pardon for all Felonies, gude Ade ba t of 
hull deer pardoned. 


_— had been 8 x Freon the brd 
„If after a man attain or 

* all Felonies, Murthers, an Exteticivns. of 
Erben end releaſe ee ane dt Duck end Gaol tity eld 


and 
and ba Lühd, it uh Oe be found, bur bor the Goods wi 


it N ken Tee 


for theſe things Addition to uf. Doddr. Treat 


(88. Brownl; Rep. i par. Jo 
37 HA Kedw:B6.” 2 Bo.” bey. leg. 684 4. 4. Piu. den 
March 214: 


See for Pardons, Stat. Glewe. . 2 4 3. 2. n; if; 16 FA 32,3. 14247 
1:15. 27 EA z. 1, 2. 13 K. 2. 1 5 H4. 
For the laſt General Pardon; ſei, 48 24 Feby. 1656. 


1 1 of 
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Cuar. 121. Pardon, Patent, & c. 79 


Of 4 Patent. 


Atents are certain Writings made and publiſhed by the Lord Protector, and ſealed Sell. r. 
with the Broad-Seal, giving to him ſomething which he had not before: And Patent, what, 
by theſe the Kings have been uſed to grant ſuch things as they have paſſed to their 
Subje&s. And theſe are Records of a high nature; and therefore they need not 
Delivery, nor Livery of Seiſin, or any ſuch thing to perfect them, as the Deeds of 
other men do, but the thing will paſs without it, 

Non ob ſtante, is a Clauſe inſerted into theſe Patents, which in ſome caſes will help won obffante, 
ſome default that otherwiſe would be in them. See for this, and Patents, and Conſtat whar. | 
and In ſpeximas, Statutes, 21 Pac. 25. 29. 45 Elis. 3. 18 Flix. 2. 19 H. 2. 7. Coftat and In- 
37 H. 6. 21: 18 H. 6. 11. 27 H. 8 11. 3 & 4 Ed. 6. 4. 16 2h. & M. 1. ſpeximus, 
4&5 P.G& M.1.43Eliz.2. 18 H.6.1.6.28 H.6.2, 1 H.4.6. 2H.4.21, 6 H. 8. 15. 
34H8.21. 1 E4.6.8. C0.4.36. (romp-7ur.81.94. and in other places, 


Of Painters. 


Of Painters in Londow , See Stat. 1 Pac. ch. 20. 
of Paving. 


Eg paving the Streets in London, See Star. 24 H. 8. 11. 32 H. 8. 7. 78755 
H. 8. 12. 13 Eliz. 23: 23 EAN. 12. 1 Jac: 22, For paving of Chicheſter, 
See 18 Blix. 19. 


of Peace. 


PRE is a quiet and harmleſs carriage and behaviour towards all the peogle of the Peace. whar: 
Nation. And — for the Peace, is a Recogniſance taken by a Juſtice of Peace — «fg 
or other that hath authority ſo to do, of « man to the Lord Protector: to keep 
the Peace. But ſee for this a large Diſcourſe in my Book of Puſtice of Peace, 
1 part. 
| "The Good. behaviour is much of the ſame nature with that of the Peace, 
the Surety for it: But that this Surety doth comprehend. the Sur 
and much more; and leſs will break this, then will break the other. J rg + 
in the ſame Book. \f þ A de 
For the. Peace, theſe things are to. be known. SAD £2 
1. That all men are required to keep it between themſelves and orhery,/ ud for- 
bidden to break it N | 1 ' 7 49 Y 
* rege * what they can to keep it between others; and for this every 

a a * - 


E. cee 
| ood- behaviour 
: p and S urety for 


man is as a le. '»2*3 0 
. There Faro divers Offices appointed and. impowered. of purpoſe to look to it, 
and to puniſh che breach of it, 


4 lis broken, when any thing is done contrary to that quiet, friendly and harm- 
Adela tequired of al men; which is an offence — the Law. 


5 This affence hath its degrees, and is greater or leſs according to circumſtances, 


The greater are Felonies, Riots, Routs, unlawful Aﬀemblies, Forcible Entries, pulling 

down. of walls, houſes, and the like, The circumſtances are, Perſons: .;:To-ſtrike a 

Jadg;;. far a Servant to ſtrikey Maſter, is a great offence: For any man to ſtrike an 

Officer, ia A greater offence then to ſtrike another man. So che place doth aggra- 

vate: To e a nan jo a Church or Church. yard with a weapon, or to draw a 

weapon to thas purpoſe, is yery penal. Sq all fighting and quarrelling every where 
puniſhable. 


Titii 2 So 


— — 
— 


— — 
—— 


. —————— 


596 Pewter, Braſs, Se. Cm. na. 


—— — — ⁊ꝓSö— 


Challenge. So to challenge another to fight with him, or to receive ſuch a Challenge, «i; very 
penal. See my Book of 8 of Peace, ch. 36. 

All theſe are greater Breaches of Ptace. The leſſer and more ordinary are by 

light blows, words and geſtures. And for theſe, if men do bur ſpeak any Jg 

gp r words to, or of one another, or uſe any diſgraceful or provoking ge- 


another, they wy de paniſhed by the Juftices of Peace. 

6. Procels of the Fog h- Cook behavious ſhall not iffue out of the Chancty 
or Kg Bench, but upon Motion in open Court, und good cauſe ſhewed 
Jan en ken de el res the back of the Writ. And if that cath 
after Uifproved, the Judges o Cocrt may comtnit the Offender to Priſbn, th 
he pay the grieved bis coſts and damuges, J. 21 Jac.8. But fre more of this in 
Puſtice of Peace, und Tet Tmpriſonment: See Co. 3 par. Inſt. tap.y2 7h. 

" armed in a terrible way, is 4gainſt che Peact,and puniſtable, Cz. 4 pw, 
Tuſt. cad. 72, 73. | 

of Perpttuity. 


Erpetuity was an Entail with an Addition, a Deviſe taken up to make z Perpe. 
E That whereas an Eſtare-tafl by a Deviſe of a Common- Recovery mas 
made barrable; to bar and prevent this, men did entail their Lands with this Con- 
dition, That none of them that had che Land by the Ertzil, fhould do am AR t 
put it from the next Heir; and if he did, that he ſhould forfeit bis Eſtate, and that 

tbe next Heir ſhould enter upon him. Hut tis being found of dangerous conſe. 
uence, the Law bath adjudged all theſe Conditions againſt Law, and fo void, and by 
dis voided Perpetuities. Ste Condition. ä 


CHAP. CXXI11. 


Of Pemter, Broſc, and Pewterers. Phyſiziane and Ch. 
 1rwigeons. Pillory and Tumbrei. Pyrncie. Plague. 


Femter, Ne. ere and how "Pewter and Braſs ſhall be made, fold 'and 
| | 'weighed, Ser Skütutes, 19 H. 7. 6. 4 H. 8. 7. 25 F. 8. g. 
| 33 H. 8.4, 
Sed. 1. 1 wy | | Aue 
byfttians,Chy. | [Or Plyfitians)Chyrurfeotis and Aporhecaties, theſe 
— 1 ren 
Apothecaries. 1. The College of Phyſitians in Loxdes is 1 Corporation, 
And for'that- Uoth concern that 'Cofporation, ſee 
Statutes, 14 H.8.5. 1 4.9.34. 35 H. B. s. 
. int Pbyſitiars in Bean, how they may praRife Chyrargety, Tee Stur 
32 H. 8. 40. W en 85 
3. No man bot an Under. Gruduite of an Univertity here, is to prifitiſe ptjöck 
in the Country; unleſs' he have been firſt examined and a d by, and haven 
Teftimoriiaf of his Sulfieiencie from the Coſlege of 'Phyſitians,' Co, $: 74. Statute 
T: H. g. F. i 4 * | *I an 12 ha 11 
Officers, Xi itians in -Zondon may not be put into the ec ee 


nme Office; or ſetve in Juries, Warthog, Beating of Rrtns there. But by tin ik fe 
Toweth, that im other places they Atte not exetnpr, "Hitt they tnay be madle to ſerve in 
any fuch Office, 72 HBA. 3 HNr. 14 28:5; 5 H. 8. 5. 

J. In Londin (they dave power to ſearch Apothecaties Wares, 33 H. g. 40. 
5 H. 8. 6. Nd.“ A5 
. tal 6. The 


— — ew — — — — 1. — 
Caarizz, Pledg, Pope, &c. 797 
"x The Phyſitiam and Chyrurgeons in Zondar, and within ſeven miles thereof, 
might not before that College was erect, have — unleſs he had been allowed 
by the Biſhop of Londen or Dean of Pauli, in other places by the Biſhop of the 
Dioceſe. Bur theſe are gone z and therefore now Chyrurgery is not prohibited to 
any mn: Rur men may be indicted and puniſhed by Fige and im , till 
paiment of the Fine, that practiſe Phylick, not being allowed by the College of Phy- 
fitians, upon the Statutes of 14 H. 8. 5+ 3 H. 8. 11. | 


Pillory and Tumbrel. 


He Pillory is an Engine appointed for the puniſhment of ſome certais c 
1 whereby che O Rands aloft, and putteth his head through s king of 
oor. 2 
- Tombrel is an Enꝑine appointed for che puniſhment of Scolds ; it is now called a 
Cudkng+ftool or Ducking-ſtool ; wherein fhe is to be made to paſs down into water 


over heal and ears three or four times, 31 H. 3. Kirch.13. : 


Plague. 


Fo: this matter of the Plague, See how ſick perſons muſt be provided for and 
ordered» and what Officers of all ſorts are in rhis caſe to do, Stat. 1 fac. ch. i. 
und Wingates Abridgment of it. 


—  _©_*. — or —_ — — 
— — 


CHAP. CXXIIL 
Of a Phedg. The Pope, and Papiffts. 


s word is ſometimes applied to Things; and of this ſee in Pledg, wh 
Mort 2 — it fis no · more but ES 


one that is Surety. for another, and hanod to ſee.that done which 

that other hath nndertaen: And if the Principal do not diſcharge 

dhe (duty for which they are bound, the Surety when he is charged 

may relieve himſelf by a Writ called Plegimnacquietands. But this it, acqui- 
Writieth for no Pledges, but ſuch/Pledges are called, Pledges in tde 4 Whats 
Eſpecialey, and bound by the name of-Pledges, Norjn,that.caſe neither ure they 

chargeable, where the Principal is fufficieat. And if the - Surety -be made to anſwer 
thedeby,he'ſhalt hold the goods and debts of abe Frineipab till he be ſatisfied, F. V. f. 

— — Thisword is taken for a Surety im anothet ſenſe; aud for this ſee 

| Nope, Papiſts and Recuſants. 


Or that which doth coneera the Pope and Papiſts, ſee Statutes, 3 8.2.3. 27 E. 3: 
2 7\R4; 1a. 1H. 5 . 13. 3. 2. 7 H. 4.6. 3 H. 5. 4 a5 H. 8. 
20,21. 28H8T K,, F. &. 8. 5 Elves; 13 Elizate 33. Elix. 1. 29 lic 6. 
95 Elicun. 1: F404. J ac. 4. 7. Pa,. 4 Car. 2. | 
Jeſaitesand Semninary»Priefityhere,arc Traitors, 23. BN 1. 127 Blix 2, 
Toſay Maſs, is To hundred Marks fotfrit, and a years Impriſonment. To hear 7*ſnites or Se- 
Maſs, is 4 Hundred Pounds, land a years Imprifonment, 3. Clair, 1. — * 
For Popiſh Books, Ag Dei, Croſſes, Pictures, Beads aud Images, Fist. 3 C. —4 and 
MA. 53 g- J. : b3{Eliz.\2, ae? Books, 

— their Popiſh Bulls — Abſolutions, ſee St. 13 Elisa. 23 Bis l. => and Abſo. 
For Apenls-to-Kewe, aud the owning of Authority from thence here, ſee: Pope K c 
beste, nad ß H. 8. 19, 20, 21. yl * 


| CHAP. 


Poor, Poſſeſsion, &c. Crar,ny, 


CHAP. C XXIV. 
Of Poor people, Poſſeſſion, P oſſebility, and P remains 


Poor and Beg- 
gers. 


2. The idle Poor are to be forced to work, or to he gun 
ed: And they may be ſent to Bridewel, a Work- houſe E 
| perſons. As touching which, theſe things are to be knows. 1. The 
Juſtices of the Peace at the Quarter-Seſlions, at the charge of the County, may ere 
Houſes of Correction to keep, ſet to work, and correct the poor, idle or diſorderly 
2. Incorporate the ſame. 3. And that without Licence of the King. 4. Make an 
appoint. Bridewels cr Workhouſes, the Governors thereof, and give allowanee of 
wages to them. 5. Provide Stocks of money, and all that is neceſſary for this end, 
6. Make what Orcers they pleaſe, according to Law, for the Government of the 
ſame. 7. Thither may the Juſtices ſend, Firft, all ſuch as be of any Pariſh, and tate 
able bodies to work, though they do not wander, yet refuſe to work at the ware 
taxed, or commonly given in thoſe parts, if they have not means to live by. 
Or having lawful means to live by, if they be either idle, or diſorderly perlom 
Thirdly, ſuch lewd women who ſhall bave Baſtards, which may be chargeable to 
the Pariſh : Bur if they will diſcharge the Pariſh ofthe keeping of the Baſtard, they 
cannot be puniſhed by Bridewell. Fourthly, any man or woman able to work, that 
ſhall threaten to run away and leave their Families to the Pariſh ; unleſs they give 
ſufficient Sureties to diſcharge the Pariſh. Fiſthly, And he or ſhe that doth ſo mn 
away, is to be puniſhed as an incorrigible Rogue. 8. Theſe the Governors of 
houſes may puniſh by p_ fetters or gyves on them, or moderate whippi 
of them. g. Theſe idle and diſorderly perſons muſt be in no ſort chargel 
Country, but ſhall have Allowance as they deſerve by their own-labougZ . 
7 Nac. 4. 39 Clic. 4,6. 18 le. 3. 21 Pac. Co. 2 par. Inſt. 72838. 
Alms. 3. None may beg Alms, nor may any give to them that do beg Alus. 
ws ge of the 4. To ſee to theſethings, there are ſpecial Officers called Overſcers of the Poor, 
appointed in every Pariſh, | Ls 

5. Theſe Overſeers may raiſe money onthe Pariſh by Rates. 

6. They may binde the Poor Apprertices. 

7. They may ſetup any Trade to put the Poor to work. , 

Hoſpitals, 8. There are in ſome places Hoſpitals or publike houſes ere& for the Relief of 
Poor people. As touching which, theſe things are to be underſtoo. 

Any man that will, that may grant Land, may make and found, or cake order io 
have made and founded a Corporation fer a Bridewel, or the Relief of poor, needy 
or impotent people,by the name of the Mafter and Brethren, or what other names he 
pleaſeth. 2. Then may he; being ſeiſed of Land in Fee ſimple, grant ſomuch/as U 


Bridewel. 


3: He may do this without the Kings Licence. 4. It muft be by Deed i 
5. He may give any Goods or Chattels to it. 6. After this, make what Ordersbe 


1; EA. . 39 Elie! 5. 21 fal. 8. If any miſ-imployment be hereof, it mij be 
helped by a Commiſſion' to enquire of Charitable Uſes, upon Stat. 43 Ela 
See the Statutes at large. | 75 del 
9. And in ſome places there is Money given to Charitable uſes, as to binde ia 
Apprentices; and the like | 5,004 % 161 


him, and ſo he becomes chargeable to the Pariſh ; happily the 2 


above Ten, and under Two hundred pounds a year, to it by that name inFee-fimple: x 


pleaſeth for the Government thereof. 7. Appoint a Viſitor, and his power, vey , 


10. If a man be betome poor by reaſon that any rich man keeps his Este ron Y 


w_—— —— 


| Car. ag, Por, Peſſeſnon, We. 799 


— 
os Te ne a = err 


ui — the — of —— ing, March go. pl. 14 
*. hy Soi in Bu — Soldiers ed We, and the Wives — Children 


Ach ab were ſlain in tie Wars, foe off? — 1651. 1 A# & May, 1547. 
1647. 30 Sor. 16514 

d da gg you may read Statutes, 43 Füia r. 3 CW. 4. 18 Elix. 3. 

yy N 1H. 3:3; 30 EA 3. at forin 43 C.. 31 Id. 60. 1 fac. 23. 

c. 4 7 Far. 3. 8 61. 10. 2 H,612% 


Poſcibility and Impoſsibility. 


Offibility (in the Law- ſenſe) is a thing that may, or may not be: And it is either 
remote, or neer ; or common, of extraur As, that one man may die 
before another, is a neer, common, or ordinary poffibility: But that one man 
ſhall be married to a woman, and then that ſhe ſhall die, and he be married to an- 


other woman; this id a fechote an run Poſlibi Poſtbllity, or a Poſſibility upon 


ſfibili 
= roffiility is a thang that (by our Land & . be; e 8 0 7 


A. — man» Whites he to whom he ſhould 


five and take by one and the ſame Deed, P poſſible, ar + 

HA · T. 

y = ; Piſſefiien. LE 2 
Gee wh _ of FLands is the actual en df that which be in truth ? or 

Pt: Til © Lin, nd hea . In Deed ro 5 
pod ie? ED gudſp 2 7077 N. . is 5 42 1 un 
Fe or 1775 «a, dx ade aur 1.96 

12 


2 ery d be in 


pb nn ymoyhnd So was it in 1 
It N. B. 194. Co. upon l . 


= poſſeſſion cill an Office 
the. 3. 
| DATE cds co be n fame with Poſſefflon; Bat tha ffi i 


> RE AESG SPI OTNPARST RANT T2, 


jed & Seifore, whar: 
Lands, and that to Goods d Charrels, Erb de 6 440 — he 
wuth chem ed le his bande, (+ upon Lit. 13s $. us. 
Eſplees is (as it were) odd o ot poſſeſſion of a thing, by the taking of the profit Eppler, whac, 


ot commodity thereof. As the Eſplees of a Common, is the taking of the Graſs or 
Common by the months of the _ _ common There : of un 
Advowſon, is the taking of the D or es by the Parſon preſented thereunto : 
1 7255 of a Wood, is the ribs e Wood, the Blplees of an Orchard, the 
of the Apples and other Fruit — growing ; and the Eſplees of a Mill, is the 
taking of Toll. And this in Actions that are int Right, and not meer poſ- 
ſeſſory Actions, muſt be alleadget itt phenteng. But for this ſee Finches ley, 357. 
26 H. 8.3. 8 Ed 3.38. * as 
Ty) 2 10 _ things. 
l 7 rs 182 fome thitg at one Uh, the the 100 Rules com 
C— Poſ- 


in polletion, [ied any bc the Right, the Lave well beet agg Conditio poſſi- 
291103 4 dent u. 
buban Ri he chat Ty 
nk . 


ITE 
« % ' 


moztor of Right more favoured in Law, then 


372 19191 LEE 


— 
a \Baringuifhctene As if the 
e this caſe che 

| beequſe the Seigmety and Tenancic are now 


AS | — r 14 H. 7.3. Plow. 296. 
41 9: 04. upon i 8. = 


w1 Premunere 


| Preſence and 4 Hence, C HAP 12 5.126, 


Premunire, 
what. 


Preſencc and 
Abſence, 


_ Of « Pramanire. 5 
Remnnire was a Writ, or the offence on which the Writ was grounded Th, 
offence was by ſuing to Rome for any thing of Preſentations, or in any dum, r 

ſging in the Spiritual Courts for fuch as for which remedy was to be tad in 

the Temporal Courts; and by this they lott their goods, and were to be impriſoned 
at the Kings pleaſure. The puniſhment is to be inflicted in other caſes now out of 
uſe. See Stat. 23 E4.3.5. ch. 22. and divers others. Co. 3 par. Inft. cap.54. 


— — — 


CHAP. CXX V. 
Of Preſence and Abſence. Prices. 


a Or Preſence and Abſence, this only is to be known, | 
57 1. That a Gift or Grant of Land or Goods may be to ama 
abſent, but in caſe where Livery of Seiſin is neceſſary. 

2. In that caſe the Preſence of one may ſerve for all the reſt of 
the Feoffees or Grantees. For theſe things ſee Co. 3.26, 27 9.94 
See tit, Feefment. 


3 Sometimes a Livery of Seiſin, and ſo a Deed, is weakened by the Prilente bf 
© others upon the Land. See for this, (0.3.23. and Feeffwent, chap. * 
4. © Soretimes the Preſence of a man where an offence is done, will make a nan 
guilty of the ſame offence. 'See_Acceſſary, chap. Wo 
5. Someritnes the power of a ſuperior Magiſtrate doth take away the pom d 


inferior Magiſtrate, Co. 9. 118. 
nn | e Prices. 
Or Prices, theſe things are to be known. AE 
1. Victuallers are to fell their Victuals at reaſonable Prices, 23 E436 
„ 2. Corporations may ſet the Rates, 3 N. 8.8. 12 EA.. 
3. Juſtices may aſſeſs the Price of Wines, 24 H. 8. 14. And who may fell Wines, 


and how, fee Stat. 7 Ed'6.5. 5 Ehiz.5. 1 ac. 25. 8 Elix. 9, 10. 


Prerogetive, 
What. 


Se. Bow 4d 


Lord Protector. 


Demiſe of the 
King, what. 


—— * T > —_ «244+ 41 —_—_ 4.0 _— 
, 
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2 CHAP. -CXX VI. 1 


. Of Prerogati ve. 


Rerogative is ( in a Legal ſenſe) the Priviledg, Power, or Prehemi- 
W nence that is piven to one min above another, to have or do ſomes 
thing more then another. And this is either ſeparable, or inſeps- 
_ certain; or caſual.· ee 5 4 
; his Prerogarive is greater and leſs, according to the quility 
SSD * the Perſons in whoſe hands it is. And becauſe the King wat 
Tu Protiflos now is ſupreme and above all others, bei 
Law, the Head of the Commonwealth, Father of the Maſter of 
Family of the Nation, Chief Juftice of all E5g/end, and a kind of 00 
Earth; the Law (for the excellency of his perſon) did attribute to bim (fimilitd 
narily after a kind, and by way of reſemblance ) divers of the Excellencies of God: 
as Immortality z and therefore in ſome ſenſe be was ſaid not to die, and the death 
the King was called the Demiſe of the King: Soveraignty, Majeſty, Power, Verity, 
Juſtice, and the like. Fo 


. LSS N 


* 


8 Kr. erer 


* 
* * — * — 


Frerogative. 


Cragyits, 


$04 __ 


is purpoſe he is conſidered in a twofold capacity; the one Politick, the other Na- 
— en it is, that he is ſaid juſt, yet not abſolute as God is, bur limited 
yet be was ſaid not to die, &c. not to do injuſlice, that he cannot do wrong, And 
ypon this scedunt it is, that the Lands, Jewels and Goods be hath in this capatity 
as Head of the Commonwealth, and are the Lands and Goods of the Common 
wealch; ſhall go after his death to his Succeſſor, not to bis Heir or Executor. 
Bar conſidered in his Natural capacity, he dieth like other men, and bis Lands and 
Goods be hath in this capacity fhall go to bis Heir and Erecutors as the Lands and 
Goods of other men, and not to his Sucteſſor. $I, 

And yet theſe Capacities do ſomewhat participate one of another. And there- 
680 Obli tions and Eſpecialcies made to him ( whatſoever they be) ſhall go to 
his Heirs or Executots at his own diſpoſing. See for theſe things, Sraxf. Prer. 

1. Co. 11. 74. 12 H. 7. 19. 10 H. 7. 18. 1 H. 7. 18. 7 A 4. . 
Stari2 H. 7. eb. 8. 21 H. 7. 21. Co. 7. 7. 6. 27s Plow, 238. 33 T. and other 


In the opening of this point, we ſhall firſt ſhew his Prerogative alone, and what 
be of himſelf may have and do more then any other man. Theſe things we ſhall 
diftingaiſh into, 1. The things he is to have and do by the antient Common and 
Scatute- Laws of the Land. 2. The things he is to have and do by the New A of 
Grornment. In (Chewing of his Power, we ſhall ſhew, 1. What be may not do. 
2+ What he may do. 2. Then in the ſecond place, we ſhall ſet forth his. Power as 
de is aſliſted by, and accompanied with his Parliament. 3. And then we hall 
ſpeak of his Power, as it is aſſiſted by, and joyned with his Council. 

+ The Lord Protefter alone hath v 


ſome of chem more Royal, as to make Judges, confer Honors, and the like. And 
ſome are leſs Royal, as to grant Waifs, Strays, &c. Some of them are inſeparable to 
his Office, and cannot be granted over and communicated to, or taken or uſed by 
others. Some of them are in matter of Profit; ſome in matter of Honor and State 
only : Some of them do conſiſt in doing, and fome in having and raking. As in the 
particulars that follow. 


The King was, and the Lord Protector is tinted and reftrained by the antient Laws 1. wha he 
of this Nation, thus That he cannot make or alter Laws, or change Cuſtoms : He cannot doj 
cannot make a man inheritable to Land, that is not inheritable ; change the Cuſtom have. 


of Gavelkind, create a new Manor, change a Hariot-Cuſtom into Money, create a 
Copihold» Tenure. 

He may not ſell, deny or delay tp any man the Law as the mean, nor Juftice and 
Right as the end. He may not therefore by his Letters forbid Judges to do right. 
or command them to do wrong; nor, did he, are they to obey him. Much leſs may 
be do wrong and injuſtice. The Rule. is therefore, Nihi/ alind, &-c. (i) He may do 

ing but what of right he may do. Porentia injurie eſt impotentia : It is weakneſs. 
to de to do evil. ¶ See the Authorities before cited ) 

The King could not therefore compel his people to make or yield any Gift, Loan; 
Benevolence, Taxe, or ſuch like Charge, without common conſent by Act of Parlia- 
ment, He conld not compel men to give, or lend him money, and upon refuſal ad- 
miniſter an unlawful Oath, nor conſtrain men to be bound to make appearance be- 
fore, and give attendance upon him and his Privy-Council, nor impriſon, confine, or 
otherwiſe moleſt them for it. | 
_ He could not without cauſe ſhewed impriſon any man, or when any man was 
impriſoned, keep bim and his Cauſe from his Trial at Law, and ſending into the 
Courts of Juſtice being ſent for by Habeas corps, & c. or command a man to Priſon 
:gainſt che Wrics and Proceſs of Law. | 

He could not in time of Peace billet or quarter Soldiers or Mariners upon men 
againſt their will in their houſes, nor gve Commiſſions to try men by Martial Law. 
For, all theſe things were declared by the whole Parliament to be againſt the Funda 


mental Laws of the Nation, 3 Car. The Petition of Right, 
Kkkkk He 


and great Priviledges and pre- The Prerogi- 


beminencies given him (as i „ ) by the antient Laws of the tive of che 
ven him (as in ; | 
Nation, —— the New Act of Government, above all other men. And theſe are — PRs 


a ar. AM 


Prerog ative. Craps. 
SeB. 2. He may not make ros inflit;Ponifhments. or Mulcts upan.eny man for any &; 
as amcoffence, which the Lamidor.not, make invoflece ; 01 greater, or au © 
otherwiſe then abe Law:appbiateth« 0 4) b 02 3a 7 _—_ 
Nop may he entet uyon ob tale away any mans lands or goods, but ina courſe of 
Law-anottierchenmay do) And thereiore it in, that if Goods be for Tea 
pounds td a:manthat/by ſame offence hath forfeited it to the Lord Pratector, be 
p muſt-þay.the!Ten;:pounds, if he will have the Pledg. - er 
He cannos ſuppreſs lawful Erades, nor grant Monopolies, or do any ſuch hke thi 
to grieve or ptejudice his Subjects, thongh it be only in Recreation, iſ it — 
CSN Plow gh i ine WO ie 1 
Al thele (and fnch ide things he may not do by the antient and ſtanding Laws os 
the Natien And noi by the new #f7 of Government it is declared, 1. Thathe ſball 
rovalzerauſpend} abrogute or repeal the Laws now in farce. 2. That he 
y any Taxacr:Impaſition'of money, but by common conſent in Farliamem og 
the conſent of his Council in one ſpecial caſe hereafter named. 3. He cannot 
meiby iaysadd Penalties eo change their Religion. 4. Nat alter or revoke gy 
dbicls in t he Mit iag af Gaveinment, Govern. Naunb. 3 J. 36, 37, 8-41. ., 
What he may Nom fur the things which he by his Prerogative may have, receive and do more 
have, and de. then brdindcy eh th cunſiſt in theſe things following. . 
Tbe Lorch BroteRar, called hy the Government, The Pretefior of the Comme. 
whatehs:of| Enyliond; Scotland and Ireland; He is the Supreme Magiſtrate ul tie 
three Marines and from him as from a fountain is all Magiſttacie and Juſliceco be 
derived. H H ; £4 1.77 ? pi 20 | 0 f 
la che mikigr Ne bow by the 427 of Gorlerament bath, at the Kings beretafore had by the lum 
cf Officers: 2nd) of che Nation, : the making of all ſubordinate Officers and Miniſters af Juftice, Cam- 
_— of 7+" 1 miflioners Jodges, Juftices, Sbtrifta, and tha reſt; ſave only t lors, Keepety 
«> 5 er Commilſionrrbof the GetetSeal,the Treaſurer; Admiral Cbief Gavernors of h- 
tard and $oaiend;: and the Chief Juſtices of both the Benches, who by 41.34, of 
the Government, are to be choſen by the approbatian of Parliament, and in theimers 
vals of Partiametthy the approbation of the major part of the Council, to be after- 
wards apprayed by the Parhanent. And if any new Courts: of Juſtice be to be ere. 
ed, be muſt do it, Plow. 498. Government, Numb. 3. 26. Stat. 27 H. 8.24. 5 
In the conſer- All Hanerelikewiſe flow from him: And therefore if any be to be made Dake, 
ing of #0n95,> Marquads, Barg Weount, Knight, or the hte, he muſt make them ſuch. Gourmnex, 
Nb 0 onus ; ol prion» 307643 
In the file of All the Writhy Proceſſcs;, Commiſſions, Patents, Grants, and other things which 
—_— i nd under the ſtile of the Kixg, and after of the X 
miſſions, c. did uſe to go in the name, and unde i ing, and after of the Xrepers of 
the Liberty, &-c. are now to go in the name and ſtile of the Lord Proteftor : And 
all perſons that are ſued for publike offences, are to be ſued, and acts of Juſtice to be 
| done in his name. Government, Art. 2.32. NG 3 10 
In his Revenue There were divers Manors, Honors, Caſiles, Houſes and Lands, Jewels and Goods 
and Income. antientiy belinging to the Kings as Kings, annexed to the Crown; moſt of which 
are ſold : But that which remaineth, he is to have. And. now by the Government 
he is to ha ve c coriſtant yearly Revenne provided and ſetled by the Cuſtoms and ſuch 
other ways as he and his Council ſhall agree upon; to maintain the ſtanding am 
arid Navy, and to make up Iwo hundred thouſand pounds a year to defiay the 
ether neceſſary Charge fot Adminiſtration of Juſtice, 'and:expence of the Govern» 
ment, Arr. 27. And by the 31 Article of the Gevernment it is declared, Tharall 
the Lands whatſoever unfold and undiſpoſed, belonging to the Commonweakh, 
(except the Forreſts and Chaſes and Lands thereto belorging , the Lands of the 
Rebels in frelavd, in the Counties of Dublin, Cork, Kildare and ¶ aterlagh, and the 
Land forfeit in Stutexd in the late Wars, and the Lands of Papifts and Delinquent 
in England who have not compounded ) that they be veſted in the Lord Protector 
and his Succeſſors, not to be aliened bur by conſent of Parliament. ä 
In chings for- . He h · th a Prerogative in Lands and Goods forfeited for offences done, And as to 
teit. this, theſe things ate to be. known. 10 | 


* 
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Cuar. 126, Frerogative. 803 : 


: Os 
—— 


1. That in cafe of Artainder of Treaſon, he is to have all the Lands of the Traitor 
of wbomſoever they be held; and his entailed, as well as his Fee.ſimple Land. 

2. And incaſe of Attainder of Felony, he is to have all the Lands of the Felon gy air,. 
that are held of the Protector himſelf, and all the reſt of his Lands of whomſoevet By Fel. 
they be held, for one year and a day, to the end he may make a deſtruction upon 
them. And in cafes of Treaſon and Felony both, he is to have the Forfeiture of all An jour & 
the Goods and Chattels of the Offender, unleſs ſome other can make a Title to them weſle. 
dy Grant of ſome of the Kings, or by Cuftom or Preſcription, (which was by 

rant at firſt.) But for this ſee Forfeitwre, Treaſon, and Felony. Ce, upon 


Lit, 310. | 
. He is to have (in rigor of Law) as forfeit by every man outlawed in any per- By otlewed 
ſonal Action, an Appeal of Maihme, or Indictment of Treipaſs, all his Goods and perſons. 
Chuttels of what nature ſoever for ever, and the profits of all his Land for the Of- 
fenders own life. For this ſee pag 
4 All the Forfeitures, or parts of Forfeiture that are limited and given by any By penal Laws, 
Lawtothe King, Commonwealth, Keepers of the Liberties, ſhall go to him, 
according to the limitation of the Law. See Statutes. | 
J. All the Fines and Amerciaments generally impoſed upon Offenders in any of Fines and 4- 
the Courts of Juſtice at Yeſfwminfeer, are given to him, and he ſhall have them, if they merciaments. 
have not been granted away by former Kings. See Fines and Amercigments. 
6; All Iſſues forfeit by default of Ap and the like, are given to him alſo; ſes. 
7. If Lands be given to Superſtitious uſes, he ſhall have them as forfeir. See Del. Se fin 
$. If an Alien purchaſe Land, the Lord Protector ſhall have it from him as for- = 
eit. See Alien. 5 | 3 
g. And all Debts due by Recogniſances and the like Engagements forfeit,” are Debts by Re- 
1, for _ of Forfeiture in general, ſee 9 A. 63. 25 Ed. 3. 2. 9 44.1 — 
37 H. 3. 25. 9 H. 3. 22. . e of 
10. It is by the 31: Article of the Goverumemt declared, That all Debts, Fines, sch. 3. 
;, Amerciaments, Penalties and Profits certain and caſual, due to the Keepers of 
the Liberties, &c. ſhall be due to him to be paid in the publike Receipt; and be 
for in his name. 8 14 
F He is by his Prerogative to have divers other matters of profit. As, la other mat- 
1. The King was to have the Firſt-fruits, (that is) the profits of one year, and tem of profit. 
the Tenchs after of all the Spiritual Livings. But this it ſeetns is now diſpoſed to other 18 g 4 
„ ee God, and Statutes 20 H. 8. 3. 25 H. 8. 20. 27 H. 8. f. — 
32 H. 8: 22. | G 
. He is to have all Mines of Gold and Silver, and that are mixed withother Oar, Ie Mines of 
if the Gold and Silver be of che greater value, in whoſe ground ſoever they be found, 94 nd Sil. 
ig —_— | | The 
3. aifs, Eftrays, Wreck, do originally belong to him, and he muſt have In Waifs 
them, unleſs any Subject can ſhew a Grant, or a Cuſtom or Preſcription for them, Efron, x 
Cu. 6, Plow 315. Sranf. Prer. 40. | _ Wreck, h 
' 4. All the Lands and Goods that no man can make any property in, dre his: As In things that 
te Land that are gotten by the Sea. or Seavern are his, and not the mand whoſe we 39 on- 
is adjoining. T 203117 238 3% Ort . 
5. He is to have all the Royal Fiſhes as Whales, Sturgeobs,and the like; and Fowls, In R Fiſh 
r 


u Swans, and ſuch like, by devet ever they be taken. | 
6. The Tyrhes that arife'in ſuch places in Forreſts as ate not within any County, In 75thes our 
are bis. 1 v1 | | 15S of any County, 


7. Alt Coin and Treaſu 


re found under, or above und, whoſe Owner catinot In 7eogre; 
* bim or his Patenree, 2 e. ner In Treaſure 


s 315. Stamf. Prer. 40 trove. 


8. By the antient Cdmtion-Latr, che King might have made any Coin be had la Coin. 
R current here by di Proclamation only ; and the Value, Weight, Baſeneſs and 
ineneſs, Stamp and 4 were wholly at his diſpoſal. But for other . 
ind Meafures, the King could not alter theth by his Proclamation» And now allo it 


ſems, in the Coin te can fake no alteration, becauſe it is ſetled by Parliament, Ac 
77 July, 1649, Go.5.r14; PE 316. CO 
K'kkKkK 2 g. He 


8a4 | Prerogative. Gums 


In the Lands 9. He is to bave the Cuſtody of the Body and Lands of Natural Fools 

of 1deots, c. and he is to take their Lands during their lives without doing waſte, 31 
| 32 Ev 8.46. See Jdeot. He alſois to preſerve the Lands of Lunaticks, 1 Fd 178 
+ Co. 2 par. Iaſt. 14. | 9 
In Werdfbips, © © 185 Tie king; formerly had the Wardſhips of choſe Heirs under age, thut their 
Ge. | Anteſtors beld their Lands by the Capite-Tenure ; and divers profits be had by this 
, Tegure: Bur all this is gone, and the Law herein now changed. See Gard 80 alſo 
In Temporalties the Kings had formerly a Prerogative in the Temporalties of the Biſhops, during the 

; of Biſhops, mee But this is alſo now loſt and gone with the Biſhops. 2 
To Cuffoms end 11, He is to have the Cuſtoms to be paid by Merchants for the Goods and 
Iapoſt. Merchandifes that are brought into, and carried out of the Land. See for this 


a N Cuſtomi. 99 8 ; 
— —— 8 2 5 4 th. | 8 by his Prerogative may make what Corporations he pleaſerh, 
Franchiſes, ,, 13. About Franchiſes, 1. He may make and prant Franchiſes, Fairs, Markets, and 
the like; and it is faid he may impoſe a ſmall Toll where none was before. But moſt of 
thoſe Franchiſes which belong to him, he may grant over to others, as Felom goods 
Waifs, Eſtrays, and the like. See for this, Franchiſes. . 2. He may by a Q iv. 
. r4nto put any man to ſhew what Ri ht be bath to any Franchiſe, 3. Aud it is nid 
he alone may infringe the Liberties be himſelf bach 22 to another, without u 
Non omitt s, Paſche din: by Coke and Hobard in the Exchequer. 
About Pen- 14; He alone may of an Alien a Denizen ; but be cannot Naturalize him. 
zation. Set Aen. LED [ads bas ld 
About Entite 15. Incaſe of entire things, he ſhall have all. If one Obligee be outlawed, the 
rhings. Lord fp Protector oe bone he whote 8 . 4 * | 
„ "There are other Prerogatives, that are not ſo much in m F profit; þ 
—_— wells f. The King bad a Prerogative called a Royal Aſſent * was to 24, 
Ao Aut. of « Biſhop, by a Dean and Chapter, and to a Bill paſſed by both Houſes of Patia- 
ment. the power that the Lord Protector hath herein now, is: The Bill agreed 
upon in Parliament muſt be preſented to him, and he muſt have twenty days time to 
confider it; and if in that time he do not aſſent to it, nor ſatisfie the Parkament 
about it, the Parliament may paſs it for a Law without him. Gevernmen, 
1 | 3 
In Perdns. 2. He may pardon any offence (but Treaſon and Murder ) after, not before the 
. "© »- offence is committed: And he may reſtore the Offender to bis lands and goods: 
And he may prevent a farther Corruption of Blood, but the Blood that is cor- 
; rupted hecannot reſtore ; nor can he by his Pardon prevent an Appeal, $1.27 H.8, 
24,25. Iro. ch. 396. March 213. Governnunt, Art. 4. "= 
About mal ig 3. No publike Proclamation can be made by any but by him; only in ſome 
of Froclamait- Corporations they claim it by Cuſtom, and it is probable it came ar fir by a Kings 
A grant. See Proclamation. | an Ls th 
About 2 Pro- 4. No Protection for a Defendant can be to keep bim off from a Salt, but by 
teckion. hie, which can be but for a time, and. becauſe he is in bis ſeryice, ; F. N. 8. 28. 
25 Ed. 3. 19. * 8 3 
22 4 He only can give Patents to beg; and without ſuch a Patent no man can 
to beg. beg 


About making 6. No Appropriati ion could 10 have been made „not Ten Tn 
f 0 

F d n eur ; . 

— aud put by the King. But theſe Wy gone, or out of uſe. No man 2 a 


See, 4. # 
About matters Sea and Land; might 
1 bee eee 
ing to ti Tenure; but 


their own ck For the reli, 
the Lord 185 (fitting the 
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Forces boch by Sea and Land, and ditect in all things concerning the holding of 2 
good C ſpondence with Forein States, by conſent of Parliament; and in che In- 

of Parliament. he is wich the adviſe and conſent of the major part of his 
Council to diſpoſe and order it. And in Art. 27. it is declared, that Ten thouſand 
Horſe and Dragoons, and Twenty thouſand Foot be kept and maintained in England, 
Scotland and Ireland, for the defence thereof, and a convenient number of Ships to 
guard the Seas ; and that a conſtant Revenue for the Pay of them be ſetled by tlie 
Lord protector and his Council, not to be altered but in Parliament. 

8. His Perſon is priviledged, and cannot be arreſted in any caſe, not his Goods Abcut Arreft 
8 Toll, Cuſtom, or otherwiſe ; nor can he be ſued as other men of bis perſon 67 
are wr 2 hy gods. 

9. He hath a Prerogative in many things above others about a Preſentment to a Abcut a Pre- 
Church, wherein theſe things are to be known. 1. If he preſent to a Church by rear te 4 
Lapſe, and the party die before Induction, he ſhall preſent again, Ce. 9. 132. Church. 

3 The Church ſhall not be ſaid to be full againſt him till Induction, Bro. Preſeut. 40. 

3. There ſhall be no Lapſe againſt him. but he may preſent notwithſlandiog, Prerog. 

Regs cap. 4. Double and treble Uſurpations cannot hurt his Inheritance to the 

Preſentment. And yet if a Common perſon uſurp and preſent upon him, and the 

Clerk of the Uſurper is inftituted and inducted z the Lord Protector may not pre- 

{ene till be have removed him by a Qxere impedit, Co. 6. 30. 5. Plenartie is yo bar 

to bim in a Que impedit, Co. . a8. See more in this, Star. 13 Ed 3.1, 13 K. . . 

4H. 4. 22. 6. And now by the new Ordinance, . That ſuch as do not preſent to 

Bene fices void within fix moneths after the avpidgnce, to, the Commiſſioners for 
Approbation, a fir perſon ; the Lord Protector ſhall preſent for char turn, Or din. 

March 20. 1653. 7. And where a Miniſter is put our for &c. the Patron 

bath four moneths to preſent; and if he do it not in this time, it doth come to the 

Lord Protector by lapſe, Ord. 30 Ang. 165 Lk o. e 811 
10. No Act of bis ſhall be co an Eſtoppel, to conclude and pre ju - About Efop- 
N POOL IT i 
11. He a Prerogative above in his Poſſeſſion; which doch lie in About bis por. 
theſe things. 1. He cannot be put out of poſſeſſion of a permanent thing, m Land,:/eſfon and - 
or the like. And therefore if one that had been his Ward, had made a Feofiment of ud property of 
tis Land whereof de had the Wardſhip, chis had not put him out of pofſeſſioo? nor cod. 
an he be diſſeiſed of bis Land. But wiſe it is of a tranſitory thing. as uf a Ward, 

Advowſon, or the like. 2. No Freehold or matter of Inheritance can be tranflated 

fom him to another by matter in fait alone z but by matter in fait, and matter of 
Law together, it may be diveſted. 3. There can be no Diſcontinuance oſ any Land, igen 
— there is any Reverſion or Remainder in him. See for 4 -;" H. 19. — 

. Prereg. 74. 75. Plow-$53. 32 H. 8. 36, 34 H. N 20 4. The Saloof hi 
Goods io dere, will not take away bis — therein.) Hl, 6 Faey - —— 


Chief Juſtice. n. 2 þ Aan 03.2349) (M9 5 C142 
12. No r ſhall be imputed to him, not ſhall he be hurt thereby © About L aches, 
re a Fine, and no Claim in five pans engine & Preſentation 6f 

a Church cannot hurt him: And yet he ſhall he barred by twemy yenta poſſeſſlon, Im. of Limi- 

n 70. 1 H. 7. 14. 17 Cd. 2.8. key . %% A Hi 19ONRG e tation. 

* He may f Otficers require things nece ſlary. a6.\the provigon of Ins: About Purves- 

Houſhold and Seable, ol them chat have — — at ten ſonable Rates, —— — 

r * ad * 3 46) 5s . £2699 zan .,con9 

1 Kings Palace a; Weftwinfter: did extend from Charing criſs ta ur. About his Pa- 

ee and e of the e Nee err. Pe 

der Prividedges annexed to them; 28 Hd i % er and elle 

. His Setvanty in'Qrdinary- are — by Law: from ſerving aby ſuch Abe, 

Offices as may require their attendance; '85:zbe Office af Conſtables, C — 
And the like. But if any (hall pat themſelves into lis Officꝝ EHmν]⁰õ y, : 

of purpoſe to eſcape Offices, this will not du. iR N of thorimadged,. 1: 1d boryo 

, He may countermand his ,Preſencmentiroia.Church:gr any time before Lofi- Abou: Cen- 

tion and Iadution; which another may got d, Dyer 3481282: +126 21004 4:5 en. 

bil 17.1t 
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In Diſpenſation 
with Penal 


Laws. 


Se. 6. 


In Suit. 


In Equality of 


dy another inthe Exchequer, Co. 4. 957. 6. He 


d ditedof Treaſon or Felony, which ix always at his ſuit,” und the party 
the fact, he can have no Council to 


89120 


- Fincher dey And for Suits by 


17. If bis Title and another mans come together, he ſhall be preferred. And 
therefore if a man make a Feoffment in Fee of Land, on Condition that the 

ſhall not commit Treaſon, and he doth ſo ; the Lord Protector ſhall have the Land, 
Brownl. 1 par. 20. Goldib. 20. | 

There are yet divers other things wherein the Lord Protector hath a Prerogutive 
above other men: As, - 

1. In things that do relate to the penal Laws and Statutes of the Nation. For the 
opening whereof, theſe things are to be known. Firſt, that albeit be ſhall have ad. 
vantage by any penal Law or Statute, as another man ſhall, though he be not named 
in the Statute ; yet he ſhall not be bound by any Statute in the affirmative or nega- 
tive, that doth reſtrain him, or that may be prejudicial to him in his Prerogative, as 
the Statutes of Limitation, Aferton chap. 8. 32 H. 8. 2. 3 2 H. 6.6. Wahn. * 
13 Eliz-10. Or that doth bar him of ſome Eſtate, Right, Title or Intereſt that he 
_ — — be particularly — — —.— — 25 E43. 11. 
A Statutes as are expreſly, or by con e pro lice, bei 
fopprak frand, wrong, or any wickedneſs, as the Statute de Donic ; theſe do bande 
him, unleſs he be particularly excepted, Co. 11. 68. upon Lit. 43. Ce. 4.33. 5,14, 
Plow, 140.223. Cromp. Fur. 15. Secondly, He may diſpenſe with penal Laws: 
And as to this, theſe things are to be known. 1. When there is any or 
reaſon of inconvenienceto the party with whom he doth diſpenſe, he may di 
with «my Statute that is penal, when che Forfeicure is popular, and given 
to him alone, if it be ſo that the thing to be diſpenſed with be malum probibirum : 
But if the to be diſpenſed with be malum i» ſe, or there be not ſome ſpecial 
reaſon for u diſpenſation, he cannot diſpenſe with it: And yet this alſo which is 
malum in fe, he may pardon after it is done; and therefore it is held he may licenſe 
a man to coin money, but cannot licenſe him to levy a Nuſance in the 
Co. 11.86. 2 H.7.6. Bro.Parl.16. 2% Ed.3. 46. 21 Fac. 3. 11 H. 6. 7. PI. 246. 
2. If a Srature ſay, that the Kings Licence in that caſe ſhall be void, and the Licence 
have a Clauſe of Nox obftante in it; there it is held to be „ 11H. . 11. 
3. But a Licence with; or without a Nes ob tante, to diſpenſe with a Statute before 


icis made, cannot be And thetefore it hath been held, that a Licence to 

Bell metal horwithftanding any Statute that ſhall be made to the contrary, u yo 

11 H. 7 915123) H6.18;:-Dyer 52. J. He may diſpenſe with his Chaplain whiles 

he isVarrending his ſervice, Articali'Clers, chap. 8. See for this, Co 3 pur. If. 
, 113 90 $113 THOR (2 Pi: ; \ 

2. He hath Prerogative above other men about Suits; and that either in Suits 

brought by him againſt others, or t by others againſt him: As tothe Suits 


others, take theſe things. 1. He may in his Suits brought in 
any Cour, ( for be may ſue where he will) amend his Declaration the fame ot u 
other Term, F. N. . Cm. Fur. 18. 2. He cannot be Nonſuited in any Action, 
Bro. ch. 1.8. 3. He may put in double matter, and the party muſt anſwer to it all, 


brought by hum 


' 6H75: 4. He may waive his Iſſue; and demur in Law ; or n 


plead to Iſſue in the fame Term; but not in another Term, 7 H. 5. . 5. No 
of Lau eun be in a Suit of his, or a Suit concerning him, a8 in 'Q wo winds 
, ty have an Action of Accompt 
agaiaft Bnecutors, Plow; 287, Lit, 118. 7. His Title walways found Office, 
and he i not to be pu to real Action for the Trial thereof. 8. He pay ol 
Coſts, nor _— chat ſue to his uſe, Bro. c. 333. g Hethall — youu all 
wi im apon any Eſpeciaky; 33 H. 8! 39. 1e. ny man be in- 
. 4 it; n accuſed deny 
be hach pleaded, be · Mall ha point Fr — tt 
that 9 IL have to pleuc ſdt him, 1 H. 5. 3. a 
I- Hf No Plaimiff that doth ſus to his uſe / fa pay Coſts in any! 
Suit, - 4 : 8. R. 1 No Juror in a Suit berween bim and another, may be char 
lenged by his but he may Thallenpe a Juror without fhewing of any cauſe, 
others aglinſt him; be bath theſe Prefiemi- 


ſued as another than may be but ue 


nences above others, 114: Ne may 


| 

| 
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wall le hen, be mv} foe hy Paidionigithe Chancery, Shemf. Prer. 76. Plow. 553. 
Tar, 25 SAgechig 2. Nos cha he be youched on a Warranty, which is in the 
nature of uit and ye one may: have aig; of him. 15 H. 2. 10 3. Nor ſhall be 
de received, Plow. 553. 4. In caſes where he is made a party to a Suit, ot may be 
-adiced- in n Rent Afton, a Writ of Pe lieth, which is to ſearch in the Search, hat. 
beſore the Nea proaches, if an dg may beſthete found to gaaintain his 
de: det ie n Hie diane i - 08 Her fon hon) chis aq not be granted, Srar. 
a BAN Dyer 320 Cu,, . Se mare in the Der. 53. If a bing in 
ARion be granted to him, he may ſue for it in his own name Dyer 2312. 
-. 340 The Lord: f vefecder bath Frerogathe above other wen about the means of = the 
geuang Weary of any thing, that in. d bim from another. And for the nec 4e. © 
tung this, che things are to be knoun : 4. 01 ; Duty. 
. Ak Obligations an Eſpecialues made unto him, are in the natpre of Statutes 
Jules, | and ho ſhall have that eee for, the, gaining of his Debt, as 
qather dun hath upon a Statute-ſtaple, , For which. fee St. 33 H. g. chap. 39. 
e Hee be not named in the Bſpexialty, yet ghey ſhall be bound by it, 
MB. 1 6 52 bh on CL nts L. Fl 20,90) | 
Allthe ods that a mas bath (of what Efhate ſoever bg bath ic) his Body and 
Geet; be ſabjecd ta the payment of the Dehts men. awe to him: And if 
theDebror dhe, alf his Lands (whether entailed or otberwiſe ) all. his Goods and 
Chantelsſhall be put in Executien-to ſatisſie abe Lord Protectors debt. And herein 
alſo be ſhall have Prebeminence : He ſhall be firſt paid, although be do not firſt 
lung bis Action againſi the R , iꝓ;s or Hdminiſt;aors,, And dis he mpy recover, 
iat there be na Executor or Adeimiſtratos. But jf thete he Goods to ſatisſie, the 
lands are not to be medled wich. See fer this, Stat. 33 H. f. 39. 9 H. 3, 18. 
»Etz 3. 33 BAT. Keio Plew:440.; £4: ul 8g. 71. 7. 20. Pl. 240. 


- 


246. 301. .: 14103, Aagcharts, c | 
And yet if an Executor bona fide ſhall ſell a Leaſe left him, or any Iſſue in tail 
IT fade Eil his entailed Lands ; thefe Sales are good, and be ſhall dot have 
nofthissLund, - Fm 242-249 Cellg3 1 .'_' 
5. And if two Jointenants be of Land, and one of them be indebted to the Lord 
ander, he may not have Execution of the other Joigtenants part, 40 A. 


—— 


a ng 1 E | 
as there be Sureties for theſe Debts, they are not to be medled with where the 
Principals be ſufficient and willing to pay. 33 H.$.39. "SF 7 
75, He ſhall have a Diſtringa, a ſpecial Writ to bring in the party. 

+'$: Andfor Officers and achers that take up his money, or are Accomptants to Diſfring a. 
bn, heir perſona, lands and goods of what nature ſoever, in their own or theit 

Executors or. Adminiſtrators, or in the haads of whoſoever, (if they have them 
bj Covin) fhall:be chargeable,for it. For it is a Rule, That if any Accomptant to 

the King be, for any money, goods or chattels come to his hands, or any ſuch thing 
carne of his into the hands of a Subject by matter of Record or matter in fair, that 

al the Land of ſuch a Subject is chargeable for it, and the Kings Oſficers may ſeiſe 
de ume into: whoſe hands ſoever it is come afterwards by deſcent, purchaſe, or 

atherwiſe: And all the Land that any ſuch Officer or Debtor hath at the time of 
cer or in Debt, is chargeable far the Debt. But it ſeeas no Goods are 
cha tur ſuch as the Dehtor bath at the time of the Bxtent and Execution. 

And no ſhifting Deviſe of the Accomptant in this caſe by purghaſing Lands in other 

nem mme, or che like frauduleat Conveyance, will prevent the Lord Protector of 

— againſt it. And iſ che Accomptant come not in to accompt, or with» 
x himſelf from his Accompt, he forfeics hig Office, and may be further puoiſhed. 

r for all this, Far. 7 Pac. 15. 27 Elia 3, 14 Blix. 4. 5. Mag. carta, fl. 
n. 10 Articuli Cleri, 13. 33 H. 8. 39. 34 H. 8.2. Ce. 11. 92. on Lit 90. 

Maw, 3 20. Dyer 224. A 2 T 

And hence it is, that bis Debtor hath a kind of Prerogative-remedy by a Duo 
in the Exchequer, which any man indebied to the Lord protector may have 

94. againlt 
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Nuo minus. 


Ia raking 


Diſtreſs. 


Se8. 7. 
About Grants 
from, and to 
him 

Infant. 


againſt his Debrer, ſuppoſing that bereby be is diſabled to pay the Lord Protector. 
oP in this Soir he Planriff bach mary fiviledges that other men have not. 

—— for bis Debts ſhalt be in the proper Court where they grow due 
33 H. 8. 39. | e. 2.9 nl þ -£*3 n | 

16. His Officers in diſtraini — * may do chue which other men may not 
do, as in theſe things, (i.) For Iſſues loft; they train in any piace, the High. 
way or Street, and upon the Church. land. But the Ouem of the plougb may not 
be taken, vo, not for the Lord Protector in any cafe, if there be enbugh 5 
be had, Co. 2 par. Inſt. 132k: e eee een od aA 

17. For Rents due to him, . for them in by Proceks vac of abe 
Exchequer, or recover them by Diftteſs. Wherein theſe things muſt be known, 
1. He may diſtrain for a Rent-ſeck, as well as for any other Rent. 3. 0 md 
ſtrain for any Rent-charge, Seck or Service out of the Land charged u, or but 
of which it iſſueth, and out —— aw; avs Manor upon any of the Lantz oof 
the ſame Tenant weh he hath in his on hands, and doth-manure' with his-own 
Cattel. But the Cattel of his Leſſee for life, years, or at will upon their Land io held, 
tre not liable to this difirefs. -3. ile ne diftrata for och a Rent in the , 
or Street. 4, It ſeems be may ſell the Diſtreſs, if the Owner do not redeemit in the 
time of fifteen days. 5. But in cafe bf Forfeiture of a Rent for 'hot-paimeit, there 
it ſeems the Lord Protectot muſt make his demand as another man niuft do. Ste fat 
all this, Co. 2 pay. 132. Brownl. 1 . 17, 18. 6. Delay of paiment of the Rut 
to him, is very penal and da See Stat. 33 H. 8.39. 7. The money ina 
other Court may be arreſted for his Debt, Plaw:3247' 

4, He hath a Prerogative above dll others in matters of Grants and Gifts: And 
that either in ſuch as are made By him to others, or ſuch. as ate made by other 
to him. As to the firft, theſe things ate tobe known. 2d 07 201 52% eee 

1. e may, though he bea Infant and under age, give or grant any thing; and 
Nonage in the King would not have hurt his Grant, Bro.:chap.373: (t. upon 
Lit. 43. I's 091 1 vg | 1 
2. Nothing but things in Action, Obattels perſonal, and tranſitory things, is 

Felons — the like, will paſs from him otherwiſe then by matter 11220 
1 H. 7. 14. Plow. 353. Dyer 23%. nh f 

3. He may grant over to another a Thing in Action, a Poſſibility, 4 Conditiot, 
and fuch like thing not grantable by any other man, 2 H. 7. 8. See Choſe is 
Action. | | | 

4. He may in his Gift or Grant efcept and ſever a thing that in its own nature 
is inſeparab'e, Dyer 288. . | 

5. His Grant ſhall not be conſtrued to enure to ſeveral intents, nor to ary other 
intent then what is expreſſed in the Deed ; nor to enure to to intents, unleſs they 
be both expreſſed in the Patent, P 502. Bro. T. 44. 37 H.6.20. 

6. He may give or grant Fee-fimple on Condition nat to Alien, which anothet 
cannot do, 21 H 7.8. | eh 

7. He may upon an Eſtate granted by him, reſerve a Rent to a firanger, which 
another man c#nnot do, 21 H. ) d. 

8. When it doch appear-in the body of the Grant, that he is deceived either by 
a falſe Suggeſtion, or with a falſe Conſideration, or in u point of Law, he may 
avoid bis own Grant. And therefore it is held, that if he grant Land to 09e and bs 
Heirs-males, that this is void; for he intends by this a Fee- tail, and this in Law #1 
Fee-fimple, Plow 455. Ce 11:4. 10. 110. Goldib. 1 20. 20. 

9. Every Gift and Grant of his made upon the ſurmiſe of the party, ſhallbe 
conſtrued moſt beneficially for him, and moſt againſt the party to whom it is made 
Co. 10. 110, 111. 37 H. 6. ac. and ſhall have a moſt benigne interpretation. Aud 
therefore if an Obligation be made by two jointly and ſeverally, and be releaſe u 
one of them, this will not releaſe the other, as it will in the caſe of a common perſon. 
Andif a Leaſe be made of three Acres, reſerving Rent upon Condition, ard th 
Reverſion is granted away of two Actes; this, if it be in the caſe of a common” 
ſon, is an Extioguiſhment of the Condition; but otherwiſe it is if it be by the Lan 
Protector, Co.5.112, | 10.Knight 
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10. Knights Fees, Advowſons. Dowers, will not paſs by general words in his 
Grant, without ſpecial words to paſs them, 17 Ed 2.15. 

And as touching Grants made to him, theſe things are to be known. x. He cannot 
take any Lands, though it be but for years, but by matter of Record, as Office, or 
the like; and ſo the thing will paſs without Livery of Seiſin: But all Gifts and 
Grants to him of Land in any other manner, are void. But for Obligations, Chattels 

and Tranſicory things, as Catala Felonum & Fugitivorum, Wreck, Trea- 

rove, the profits of Land, of a perſon outlawed in a perſonal Action; to theſe 

he may be entitled without Office or matter of Record,Co.11.77.Plo.242. Dyer 23 2 

2. A Thing in Action, as a Debt, or the like, may be granted or aſſigned to bim, and 

de may fue for it in his own name, Dyer 232. Stat. 7 fac. ch.15. But they muſt be 
fuch as grew due to his Debtor or Accomptant bone fide, and not otherwiſe. 

The Power of ; — 4 [ö aſſiſted and —— the Parliament, is in ——— of 

etbings. 1. The ſupreme Legiſlative power is in over England, Scotland te Lord Pro. 
4 Ireland; and they together — make Laws: But if he agree noe to their Bills areas 
in twenty days, they may ak them without him, Govern. Art. 2. 3 2. 2: He is to lianens, 
order and diſpoſe the Alita during the Parliament with their conſent, Governy:. 
A. 4. 3. So alſo is he during this time to direct all things concerning the keeping 
of Correſpondencie with Forein Princes and States with their conſent, Government 
Art.$. 4. The raiſing of money to bear the charges of the Forces by Sea and 
fad muſt be by the Parliament. 5. And yet a conftant yearly Revenue for the 
inaintenance of the ordinary Forces, is to be ſetled by the Lord Protector and his 
Council, See Governm. Art. 27. and ſee Parliament. yy 
The Council of the Lord Protector, are ſuch Officers as are choſen and ſworne to Of the Council. 
affit him in the exerciſe of the chief Magiſtracie and Adminiftration of the Govern- 


* 


nent of the three Nations, For their Election, Number, and Oath, ſte Governwen: 


Art. 21.42. | RT 

The Power of the Lord Protector affiſted with his Council, is in theſe things, The power of 
1, The exerciſe of the chief Magiſtracie, and Adminiſtration of the Government of tate 
the People of England, Scotland and Ireland, is in the Lord Protector aſſiſted with wich his 
bis Council, Governm.'A>t.2. 2. The Lord Protector with advice and conſent of Council. 
the greater part of this Council, in the Intervals of Parliament, are to order the 
Militia and Forces by Sea and Land, direct in all things a Correſpondencie with 
Forein Princes and States; and they have the power of the Militia, and of the 
making of War and Peate, Governm. Art. 5. 3. They are to raiſe, ſettle and eſta- 
bliſh our of the Cuſtoms, and by other ways they ſhall chink fit, a yearly Revenue 
to be paid in to and iſſued out of the publike Treaſury, to maintain Ten thouſand 

and Horſe; and Twenty thouſand Foot for the ſecùrity of the three Nati- 


ons, and fot a convenient number of Ships for the guarding of the Seas, and Two 


chouſand pogrids a year beſides to defray the other charge for Admini- 
firation of Faſtice, and other expences of Government; not to be altered but by 
rn. the 3 And if — Abatement be made of theſe 
Forces, and money thereby ſaved, it ſhall be imployed to publike uſe by conſent of 
Parlianhertt, when any is, ot elfe by the Lord protector and his erty — 
Ar n, 9. 4. He and they are to approve or diſapprove of the union or 

of Churches. See Religion. 5. They alſo are to approve of all Grants of, 
and Additions to, and Subſtractions from Augmentations. See Religion: 


Li CHAP. 
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CHAP. C XXVII. 


Of Priviledges. 
Privileges, ># Riviledges are Liberties and Franchiſes granted to a. Perſon, 
what. place, Town or Manor, or which they do claim aboye 3 per⸗ 
ſons or places. 
Secl. 1. And theſe arc either Perſonal, or Real. The perſonal pri 
is that which is granted to any perſon either againſt, or belides the 


The kinds. 2 
courſe of the Common- Law. As for enample ; A Parliament- -man 


may not be arreſted himſelf, or any of his Attendants | 
time of the Parliamenc. An Officer attending in the Chancery, or Court of 
Bench, or Common: Pleas, regularly cannot be ſued ig any other, Court, maſt 
be ſued in bis own Courr, and is to be exempt from cer Gal in, Offices: Andif de be 

Writ of Privi- ſued elſwhere, he may remove the Suit by Writ of Priviledg, in which is includeda 

ledg. Superſedeas, and on which he may have. an Artachmegt. So Tenants in antient 
Demeſne. 

The Real Priviledges of Places are many: As of the Univerſities, 48 that none 

of them ſhall be called to weſtminſter in Suits upon any | Contract. Antient Demeſa- 
Manors, and Townſmen and Citizens in divers antient Towns to be exempt from 
Toll, and the like. Of this nature is Toll, Turn, Sake, Wh 25 Inſangthief, 1 
thief, .Ordelf, and the like. All this began by the King: Grant, 
claimed by Cuſtom and Preſcription. For all which, and — which 3 
this Title, ſee more in Franchiſes, chap, and in Dyer 61. 328. 377. 9 Ed 43. 
27 H.8. 20. 2 H. 7.7. Finches ley, 3 21. Ft. 5 H. 8. 6. er farce. . 
$2.59.230; See C dien apd Preſerigtios y 


who are pti- For Anfwer to this t, theſe thi: art to be known. 
— — 1. That all men are 1 to ſerve e of Conftables, Chu thrders 
and the like 3 in not perſons exempt by aye. as all e 
and ſome others, 
2. None but Men are to ſerve theſe Offices, not Wide pr Maids. 
3. Clerks attending the Courts at Weſtminſter, and Wis 1 2 
cannot he pur in ſuch an Office wherein 4 perſonal and continual artendanee is ne- 
— as Conſtable, Churchwarden, or the like: But any Office that may be tit. 
cuted by Deputy, they may be forced to ſerve. _ 
4. Senne cha: heretofore had a deſite; to exempt themſelves, made. chemſele 
Servants ta the King Extraordinary; hut tlie Judges. did dd cles is; ozberniſe the 
Kings Seryants are by 3 — | 
2 Phy and — Lands are not. to ſerve theſe Offs br 
otherwiſe 1 mers = ll oc men a che w in th — 
extremity; but beca much imployment e 9 
to be ſpargt e "we aſus: T ; ; 5 11 
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CHAP. CXXVIIL 
Of Privies, Parties, and Eftirangers ; and Probibition. 


b& Rivies, Patties and Strangers are relative terms uſed in reference Privies 41d 
to mary caſes of Law. The Parties to « Fine or Deed, ate Pitter, 
choſe which are named therein as Parties to it; and in relation whar, 
to them, all others are ſaid to be ſtrangers. Privies are ſaid he Kinds: 
to be foch, as by common intendment in reſpect of ſomething 
hach paſſed between them, are acquaihted with a thing done, 
nud are partakers or have intereſt in it. And theſe are oppo- 
ſed or related in this reſpect to firangets, between whom no 
ot Conveyunce hath been. And in reſpect of this, there is ſaid to be a 
n them. The which is ſaid to be either in Deed, or in Law. 
PAvieh and Privities are alſo faid to be eithet in Eftate, as where a Leaſe is made geg. 1. 
at will for life of years, ot & Feoffmenc in Fee, there is n Ptivity betiteen Leſſor and In Efie. 
for add Feoffee, and his Heirs, &c. and they ure called Privies. 80 if 
one make a Leaſe for life of Land to A. the Reminder to B. bert is a Privity of 


Chivalry and his Gard, Tenant in Dower or by the Courtefie, and the Heir, there 
# 4 Privity they are Privies, 80 if a Gift be in Tail; the Remaintler in Fee; 
there ten the Tenant in Tail, Donor, end be in Remainder in Fer- 


AM and over his Re- 
flott, or the Reverton eſeheat; here is a Privity between the or the Lord 
Eſcheut, and the Leſſee; C9:4.1 47. 8. 42. iò. 92. upon Lk. 232. | 
Another kind of Privies and Privities are in ComrdR,: which is by rea ſon of a In Contre#, 
nal Contract; and this extendeth only to the perſon of the Leffor and Lifkee : 
whete a mam doth make a Leaſe for years, there is ſuch 4 Privity between the 
Leſſot aud Leſſee, C 3.13. 2 25 | 
Arithet kind of Privity it in Eſtate and Contract both; and this can be between Ia Efare and 
fonte but Leffot and Leſſee. Another kind of Privity and Privies is by Deed. And this £01742. 
is welt & Leaſe is made for life, and afterwards by another Deed the Reverſion is In P*4- 
III in Fee; this Grancee-is called a Privy by Deed, betauſe he 
th tht Reverfion by Deed: Another forr are Privies in Law,which is where there In Law ++ 
Lord und Tenant, and the Tenant ledſeth the Tenancie for life; and dyeth without Tenure. 
Heit; ſo that the 4 doth eſcheat to the Lord; in this taſe be is faid a Privy 
In Lib, betutiſe that he Hath his Eſtate only by the Law, that is, by Eſcher; which ts 
am nd bf the Law. Ard he ſometimes is called 4 Privy in Temme, Co, 4. 27 
171 2. Add ſo it is if the Tenant allen in Mortmain, and the Lord enter for 
i te; bete is 4 Privity in Law. SG it is; where-ever there is a Lord and a 
Tenitt that holdeth by fervite, (5g. 43. 1 4 
Ahbibet ſ6tt of Privies #6d Ptivities, are Privies in Blood, which ar@ fuch as are $22. 5: 
„ ; 46 Heir general, Heir ſpecial, ur Heir general and ſpecial, In Band. 
-N-B.139. Der 3. Co. 4. 128. | 
Arcthet te Privies rt Privies in Right only: So is it where one of In Right of 
1 Tech praiterh ine Eſtate upon a Condition, and maketh bis Execurors, and diech ; Nerf tere: 
in this caſe they dre tied Privies in Rigbt or Repreſentation: i S0 alſo Admitifira- 
tors tre eule Ptivies in Rigim of Repteſemacion; AH che Sutreffors: of ty 
200 olitick or Corporate, are called Privied in Right, Co4 127. upori Lit. xy. 14 
2 r 10 64 
Priviein Succefffon, ate the Suceeſford of a Oorporation. Ste- more for this] In Succeſtin: 
Co, upon Lit. 310, 311. & 316,317,318. Co.6 38. 10 48. | 
LIItLlz 
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Where a Pri- 
vir ſhall be 1 
laid to be gone 
or no!, but to 
continue ſtill. 


Seck. 1. 
Probibi tien, 


hat. 


There is a Privity alſo by Delivery. If I deliver a man Goods to carry w 5 
and then he fteal them, this is Felony ; for the Privity is gone, when the Goods 
come there, Stam pl Cor. lib. l. 3. ä 

Where a Privity is neceſſary, and what Privity, for the maintenance of an Action 
of Debt, Covenant, Waſte, or for Entry for a Condition broken, making good of a 
Surrender or of a Release ſee the Title. 5 | : 

For anſwer to this, take theſe Caſes. 1. If Tenant in tail do make a Leaſe for 
his own life, this doth not determine the privity of Eſtate; Bur if he make a Lex 
for anothers life, contra, (0.8.75, 2. Where Tenant in tail doth become Tenant 
after poſſibility of Iſſue extin&; this doth not determine the privity, Cy, 8, 5j. 
3. The death of one Jointenant doth not determine the privity that was betweenthem 
and the Lord above them, Co.8.75. But if one Jointenant 22 away all his Efate 
it is otherwiſe. 4. If Leſſee for life or years aſlign away all his Eſtate, the Privity 
in Eſtate is gone between Leſſor and Leſſee ; and fo between Joi ts. if one 
aſſign all his Eftate. But if the Aſſignment were only of part of the Eſtate, & of the 
whole upon & Condition, and he enter for the Condition broken, it were onderwiſe 
Co 8.75. 5: If there be Leſſor and Leſſee for years rendring Rent, and the Leſſee 
aſſign away all his Intereſt, yet the Privity doth continue, and the Leſſor may bring 
an Action of Debt for the Rene ſtill. But if che Leſſor grant away the Reverſion, 
the Privity aud Action are gone, Co. 8. 7 5,6. 6. If there be Lord and Tenant, and 
the Tenant is diſſeiſed, yet the Privity of Tenure doth remain, Co. 8.3. 


of @ Prohibition. 


42 is a Writ framed for the forbidding of any Court to procted in a 
Cauſe there depending, upon ſuggeſtion that the cognition thereof belo 

not to the ſaid Court. But the ward was uſually taken for the Writ which did lie for 
one which was ſued in the Spiritual Court for a cauſe belonging to the .Temporal 


Juriſdiction. And by this Writ, the Party bis Counſel, the Judg and Regiſter were 
forbidden to pr any further in the Cauſe, Fitz. Br.39. It was uſually granted 


to the High- Commiſſion, Council of the: Marches of Wales, and other Courts now 


aboliſtied ; and therefore we ſhall paſs them over. 


® 
; 1 
82 


The proceed · And theſe Writs iſſue out of the Chancery, Upper · Bench, or Common. less, and 


ing in it. 


are grantable to the Court of Requeſts, Admiralty, County- Court, Court. Baron, 
or any other inferior Courts of Record, br not of Record now remaining, in caſes 
where they meddle with things out of their Juriſdiction, or otherwiſe miſdemean 
themſelves / to commaad the Judges, Officers and Parties to proceed no further. 
And if they do proceed afterwards; an Attachment doth go forth againſt them for 


their Contempt. But-if it do after appear, that the matters for which be was im- 


Where it was 
grantable, or was given 


not. 


Conſultation, 
what. 


plw&kaded in thoſe inferior Courts, are to be determined there; then the party ſhul 
Conſultation, cha 


ve a Writ of Conſultation, commanding the Judges of that inferior Court to 
in, and the cauſe ſhall be remanded to them: And then no new Prohi- 

bition was to be had. See for all this, Co. 4. 127. 11. 16. Brownl. 2 par. 1, 2, Oc 
many Statutes now of liitle uſe, and there is little of this at this day. But when it 
nd-pranted; it was given and granted where the inferior Court did meddle 

beyond their Juriſdiction, as where the Spiritual Court did meddle with Lay. matters, 
and other Courts did medule beyond their Commiſſion and Inſtructions, as when 
the County- Court or C Hunt fue for aboye Forty ſhillings, or for Charters, or Free- 
hold, or for Treſpaſs vi & armi, Cc. Or elſe they did deny Lay and Juſtice to 


the Deſtadants there: :As when in the Court of Requeſts they did ſue for a Debt 


there after the time of Licitation, or a man hath a Releaſe, and they will not allow 

it, or theilike, Fita. 40%, F. N. B. 46. O. N. B. 31. Bro. Juſticies 5. 

8 The J»dicavit is alfa much of the nature of the Prohibitian, and was directed to 
e Court Chriſtian, ne, F. N. B. 36. 5 
Conſultation is a Wee, whereby a Cauſe that was formerly removed by a Prob 

birion out of an inferior to a ſuperior Court, is ſent back again, F. N. J. 59 

March 141. | 5 * 
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Fee in Stat. ie Circumſpᷣectè agatis, de Conſultatione, Articuli ¶ Ieri, 1 Ed. 3. It. 2. 
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CHAP. CX XIX. 
of Property. 


Roperty is the Right that a man bath to any thing which no 1. Propery, 

way dependeth upon another mans courteſie : And he that t. 

hath this, is called a Proprietary. A 

Property is either of Lands, or of Goods and Chattels. Praprieta 

And of both theſe there are faid to be three kinds, 1. Ab- what. * 

ſolute, which is where a man hath a power to do with a thing The kinds, 

— — will; and he hath _ Right in it, ann therein he 
| no dependance on any other. 2. Qualified or limi Seck. 1. 
, uvbich is a Propefty to ſome purpoſes only. So — — d 
hath property in his Wives real Chartels and Debts, by the Marriage z but in her . 
Chatrels perſonal he hath an abſolute property. So of a Pledg, he to whoch it is Pe. 

| bath but a ſpecial property in it, and the property is in him that 

d pledg, So Leſſee for life or years hath a qualified or ſpecial progeny: the 
Trees growing on the Land, to ſhroud them, and to have the fruit ſhadow of 
them ; but he cannot cut and take them away, as the Leſſor who hath the general fehr and 
Property of them may do by the leave of the Leſſee. | Ma Leſſee, © 

There ill » polſlry Property of Lands, Goods. and Chattels. So a man | 
way have a Poſſeſſion of Lands, to which he hath no Right at all. And fuch a Pro- 5” 
perty only a man hath in things which are fere natura, (i.) of a wild n Fish Fere nature, 
ina Pond or River; wild Beaſts, as Deer, Conies and Hares, and the like; in a Field 
or Park ; or Fowl, as Pheſants, Partridges, Swans, or the like, by reaſon of rn 
as becauſe it is a Free Warren, or the like, and old Pidgeons in or about a houle. 
And yer if any of theſe things be made tame, as a Hawk be reclaimed, or a;Degr, 
Ferret, Pidgeon, Cony, Pheſant, Partridg, or other ſuch like Creature be made 
tame, ſo long axit is tame, a man is ſaid to have a Property in them as in his Oxen 
and Kine. But if once they get away and turn wild again, not ho animum re- 
virvends, (i.) a mind to return, the Property is gone. And yet it is held; that a man 
whiles bis Hawk is in flight of a Partridg, or his Hounds in purſuit of a Hare, ora 
mans Deer get our of his Park, and he make freſh purſuit after him; that in theſe 
caſes he hath a kind of property in the wild creature: But if they once get away from 
him, every-.man that can may take them. Alſo if a man take wild Beaſts 07 owl, 
and keep them alive in a Room, though they be not tame, yet he 28.6 property erty 
in them whiles they are there. So alſo a man hath a property in Fiſh ig p runk, 
flie : 
were 
eer 


young Pidgeons in his Houſe or Boxes, young Hawks in his Wood til 
And if any take them away, he may have an Action of Treſpaſs, and ſay 
his: So he may likewiſe for breaking his Cloſe, and taking away his Contes, Deer, 
Pbeſants or Partridges out of his Warren; but he cannot ſay fot taking [his] 
Nor can any Felony be committed by the taking away of any of theſe wild things, Se. 2. 
unleſs they be made tame: So alſo Felony may be by taking away the Fiſh, of a Felony. 
Pond. But in all liviog tame things, as in Oxen, Cows, Sheep, Hens, Ducks, Geeſe, 
_—_ — Swine, Goats, and their — and youn ones, and (he ihe and in 

dead things, as Emblemepts, Timber, Jewels, Houſhojdituft, Implements, Icenſils, 
Mony, Plate, Corp WY fell $,wares,merchaodiſes,Carts,Ploughs Tafkruments of. 


— .. Propert 
— — — 
Coathes , and ben me Moveable, NY ON ON 


3 man ay have a _—_ in ſome things of a baſe nature the taking 
' whereof no Felony can be comm as a Blood-hound, Maſtiff, 
Treſpaſs. and the like: And for theſe a man may have an Action of * and lay Sk 
his Dog. And ſo a man may have a Property in Swans. 
Alſo of things that are obᷣa tame nature, one man may have but a po poſleſſory, and 
another man may have the abſofite Property. As for example : If I borrow 3 
Horſe or other thing for a purpoſe, in this caſe I have a ſpecial poſſeſſory property 
in itto uſe it to that purpoſe for * I borrowed it; and therefore he that hath 
the general property of it, which is the Lender, cannot take it away againſt our 
agreement; and if he do, "I may have an Action of the Caſe againſt him for it 
Andif I borrow a Horſe to ride to Dover, and ride our of the way, the Owner 
And 7 dee man „ but may have His Action of the Caſe Whe i, 
Aion of the _ if tte Goods to daliver over to another, he 
Caſe. * ou ip of them, inſomuch that they thay be taken in 
Trover: hive » denen them And I have ſuch «pon ma 
in De, ante 4 from be; 1 may have Trover for 


” ging obe operty in a Chattel per bal 
ore . ee mor foray life. N 
; ee wi 


„obe bf them carifiot 
5.5.17. an 14. 7 H.. 18.8. 
8. 1. Kebw. 88, 118. C11. 50. Mirth 18. 
22755 793.101. 22 fl. 6. 29 


by Been b or 4 man may N 
by Eber ot by 
here br 1 Property in Ladd, 404 dcm 4; 
— Fee ſimple, Feet 45 2 —— And ſo he may e 
in 112 —1 Reco Deed, or la y Deed e ma take way of 
==: Gi, Ec. . — — . 38 7 
be grind oe altered by AR it Lay; 
on, and the like: Or by AQ of the 


of 4 
Git Þ Ge. fe Richins, Uſe, Co Grant, Nargun, 
c A venant, Gra 
Si Þ th Aud for things that are wild, a tnan may get a Volſefoly orc 


in thetn Four ways, 1. By induſtry, as when he maleth them time. 
1 07 5 the place, Wheh they are in his Houſe or Chamber - cloſe, 2 


the like. 3. BY weakneſs, as Hawks or Pigeons. the 
eps bi th te plate, as ind Warten. But for th the opening bereof cher bebo 


, EN ITS | Pyracie, or by Letters of Mart, and be not brouphe 
_—_ SEL Sale Sub it was talen; in this caſe it l 06 nn 
and! therefore the {ile by the Taker thereof is 


Forfeine: 1 take my Goods in battel, and a Deniten d6th tube 
fn doch ce ny Go not come and demand them before the 
hay ie fo and rhe property is in him that did retake them, 
Felons goods. becotiie forfeit by Fel6ny,ot 4s Goods waived, an Eftray or Wreck; 
2.0 ro, e Alteteil i retoved from the Owner, See WF Eftry, 
ond aneched. . are attached N the party in to appear, and the Defendant doth 
— 3 * is the Goods are forfeit, and the property alter- 
4,9 
e 1 Hariot at his death, and he die, the pto- 
8 20 
Treſpaſor. take a ay Goods aa Trepaldr. and I ſue him for this, and te- 
400 $ for it ; by this the Goods by 1A of Law are made his, Xe 62, 


63, 7. By 


— - 


th 


—_— < 


Property, 
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7. By an Executorſhip or Adminiſtration, the Property of the Deceaſed's goods Fxecutor. 


ix altered and veſted in the Executor or Adminiſtrator. And if an Executor pay fo 
much money out of his own Eſtate as the Goods come to, by this he hath gained 
the Property of the Goods in his own right, which he had before bur as Executor: 
And if he pay but in part to the worth of the Goods, for ſo much the Property is 
ne. And if two Executors be, and one of them only having Goods enough to pay 
the Debts, and he pay them; by this he alone hath gotten the Property thereof, 
' Goldsb.79- pl 509. Kelw.62. 13 H. 4. 2. \ 
g. If a man marry a wife that hath perſonal Goods in her own right; by this 
the Law doth give them to him as his own Goods, 21 H.7.29. 
If a Sheriff tate my Goods in Execution upon a Fiers facias, yet is the Pro- 
perty thereof ſtill in me until he doth make ſale thereof, Dyer 98. 67. Brownlow, 
„41. 
— 1 a man take away my Goods under pretence of Title; it bath been ſaid, 
this will alter the Property thereof, Bre. Prop. 35. But I doubt of this, 
11. If my Servant (I being a Mercer) take away my Goods, or my Shepherd, 
Butler, or other Servant take, or ſell away my Goods, unleſs it be in cafe of Sale in 
Market-overr, no Pro is altered by this; for by this relation as a Servant, and 
his Poſſeſſion, he bath by Law neither general nor ſpecial Property; and therefore 
I may have Treſpaſs for his taking, and if he imbeſi] them, it is Felony, Ge/asb. 72. 
18. And if a man borrow my Goods, or find my Goods, or take them from me 
in jeſt, or as a Diſtreſs, or ſteal chem from me, and no more by this no Property is 
altered, 20 H. 7.52. Bro. Prop. 27. But by a Sale hereof afterwards in a Market- 
prert; the Property may alter. See afterwards. 
12. One doth grant to another a hundred Cords of Wood, to be taken in ſuch a 
Wood by the aſſignment of the Grantor ; in this caſe before aſſignment nothing 
paſſerh, and therefore he cannot till then grant it away: and if he die before it be 
done, the Grant is void, and the Executor ſhall not have it, Goldrb. 184, pl. 123. 
So if I felt co one the beſt Horſe in my Stable, and there be more Horſes there then 
one; by this no Property is altered till the Vendee hath made election, Keh.69.7 7, 
13; If ihe man that hath Goods or Chattels do give them away in his life. time, 
tan will alter che Property. See Gift. | 
14. If be give away his Goods by his Will, this may alter the Property. See 
Te ament. . 1 
| 9 Ir man ſell away his Goods by word or deed, by this the Property may be 
altered. For this ſee Bargain and Sale, and Contract. And for the further deerin 
of this point, take theſe things: I hat in every Sale or Contract of Goods that — 
alter Property, there muſt bg theſe things. 1. There muſt be a good Conſideration 
for the Sale, and the Contract mult be perfect. And for both theſe points, ſce Con- 
trall. 2. If ic be perfect and well made, and the Goods ſold are the Sellers own 
Goods; there wherever the ( ontract be made, in or out of a Marker;\it-is good 
between the parties to change the Property, and to paſs the thing ſold ta the Ven. 
dee; yea, albeit the Seller know of an Execution againſt him, and ſell the Goods to 
prevent. Addition to pat. Doddridg, f. 40. But ſee Coltuffon: And if a Sheriff ſell 
the Goods de hath in Execution, the Sale is good and unavoidable, albeit the judg- 
ment be afterwards reverſed, Dyer 98 67. And if one fell Corn in Sacks, the Pro. 
perty may bea hered, t ic be got delivered, 33 H. G. 5. So it ſeems it is where 
Good be taken on a Statute, and not delivered to the party Plaintiff, But before 
Sale by the Sheriff, the Property is not altered, Dyer 6 7. 98. Bur by a ſpecial Act of 
Perliament it is provided, I bat the Sale of Goods wrongfolly gotten to any Broker 
in Londen, Weſtminſter, Southwark, or within two miles of Landon, ſhall not alter 
the Property thereof, Sta. 1 Jac. 21. 3. The Sale of any living or dead Goods 
{except Horſes) in à Fair er Market, on the Fair or Market-day, (be the Goods 
whole they will, and however tome by) yea, although they were ſtollen, is good, 
and ſhall change the Property thereof and ſettle it in the Buyer. And this Sale will 
not only biod and conclude the parties buying and ſelling, but all others that have 
ny right to the thing ſold, D C . 328. Perk. ſect. 93. Nut herein theſe Cautions 
Muſt be taken in, 1. It 


Hutband and 


Wife. 


Treſpaſs. 


Feliq. 


Ele dtn. 
Executor. 


Set. 4 
By att of the 


the party. 


Contra. 


Sheriff. 


Horſes. 
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Property, Cha. 129. 


Sec: 5. 


Felon, 


Reftituticn. 
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1. It muſt be a Sale by one that is able to ſell, and one capable of buying. Ang 
therefore it is held, That a Sale there by a tender Infant that the Buyer may perceive 

to be within age, or a Woman covert that the Buyer knows to be fo, ( except it be 
of ſuch things as ſhe doth uſually deal in, or by her Husbands conſent; ) or if a man 
ſell ro another his own Goods, theſe Sales are not good, 21 H. 7. 40. 23 Elie. 
Gibſons Caſe. o. upon Lit. 20, Perk.713. 

2. It muſt de a Sale, and not a free Gift without any valuable Conſideration 
12 Ed. 4. 10. Co. 2 par. Inſt. 713. : 

3. The place wherein the Sale is, muſt be in the Market or Fair: for a Sale out 
of a Market or Fair, is not good: Nay, it was held by Juſtice Bridgmas, That x 
Sale in a place which in reputation is a Fair or Market, and in truth is not ſo, is not 
good. And if one the day before the Marker or Fair buy ſtollen Goods of one, and 
give him Earneſt, but he hath time to take or leave till the next day by Noon, and 
then the things are brought into the Fair or Marker, and then and there they agree 
the Buyer pays bis money and Toll; it ſeems this is not good to alter Property, 
Co. 5. 83. Dyer 99. And therefore it ſeems the whole Contract muſt be made in the 
Fair or Market. 

4. The Sale muſt be made boys fide: And therefore if there be any Covinows 
agreement made between me and another to ſell the Goods of a third manin a Fair 
or Market, tothe end to deprive him thereof: Or if J do fell the Goods of another 
man ſo to one that knoweth them to be his, and not my Goods; this will not alter 
the Property, nor conclude him, 33 H.6.5. Co.3.78.5.83. 

5. Some have held, That the Sale muſt be on a Working-day, and not upon the 
Lords day, to alter Property. And therefore it is held in Londex, That a Sale any day 
but the Lords day, there, is good, becauſe every day there is a Market-day. But 
others hold the contrary for the alteration of Property: And ſo it ſeems the Law n 
taken, that the Sale is good, and Property changed; but the parties may be puniſhed 
for prophaning the day. Fieri non debet, ſed factum valet : It onght not to be done; 
but being done, it is good, Stat. 12 Ed. 4. 8. Dyer 12. Co. 5. 83. Comin: Cale, 
38 Elix. B. R. | 

6. The Sale muſt be in open place, and in the uſual and proper place of the Sale 
of ſuch things, And therefore it is held, That a Sale of Goods in Loxdes in an open 
Shop where ſuch things are uſed co be ſold, as Plate in a Goldſmiths ſhop, Cloth in 
a Drapers ſhop, or the like ; this Sale is good. But if Plate loſt, or a Jewel borrow- 
ed be there ſold in a Drapers or a Scriveners ſhop openly, or in a Goldſmiths ſhop 
or houſe privately behind the doors or curtains; or if Cloth be there fold in a 
Ware-houſe or Back-houſe, and not in the Shop; or a Horſe be ſold in (he- 
fide ; that theſe Sales are not good to alter the Property, Co, 5. $3. Stat. 4 H. 5. 5, 
I 7ac.21. D & S. 149. Ca 2 par. Inſt. 713. | 

7. The Goods ſo fold muſt be the Goods of a Subject, and not the Goods of 
the Lord Protector; for in this caſe the Sale is not good, nor is the Property 
altered, Star, 7 H. 7. chap. 12. Co. 2 par. 713. Plow. 243. Stat. 3 H. 6: 


chap. 39. 

2 The Sale muſt be made in the day- time between dun- riſing and Sun- ſet. And 
therefore it is held, that a Sale in the night is not good, Co. 2 par. I»ſt.914. 0/4 B. 
Entries, 3 27. | * 

g. The Goods muſt be free at the time of the Sale. And therefore it ij beld, That 
if one ſteal my Goods, and after the Lord Protectors Officer ſeiſe them; and then he 
or another ſell them in a Fair, &c. this Sale is naught : And therefore if I proſecute 
the Felon, and cauſe him to be attainted, I ſhall have Reſtitution of my Goods again, 
Stam}. pl. Cor. 365. Co.Inft. 2 par. 714: 21H. 8. 11. 

10. It hath been held by ſome, that Toll muſt be paid, or at leaſt entred upon 
the Book after the Sale, and that otherwiſe the Sale is not good. But the Law s 
held to be otherwiie: and it is held in all caſes, and for all things but for Horſes, 
the Sale is good, and Property changed without paying or entring of Toll. And ſo 
it hath been adjudged for Law upon a Sale in any Fair or Market in Exgland, in 
8 — and Bowyers Caſe, 38 Eliz. B. R. Co. 2 par. Inff. 7 14.7 16. 2 63. von 
9 11.6.45; 


Gu, n9. T'roperty. 
ber by de Statute of 34 H. 8, 26. the Sale of Goods or Chaueis ſtoſſen in a 


rt of Fair in the Dominion of Wales, will not change the pr there, 
Os pon proof thereof ſhalt have tis Goods «grin, Batin Zugtcmthe TAK 


: 1t;' Tfehe thing ſold be a Horſe bea ſt that is ſtollen; the ſale will nor de good, 
nor property changed #s to the Owner of chething ſold; unleſs all rheſe things 
lowing $6 concur in the caſe. | | - y 
. 17 muſt be ridden, ed, walked, driven, or kept ſtanding by the ſpace of obe 
hour together at the leaſt, between ten of the clock and ſun.ſet. — 3 
2. This md be in an open place, and in the places herein Horſes there are com- 
monly uſed to be ſold, and not within any Yard, Back-fide, Houſe,” or other privy 
or ſeeret place. | | De ö 
7. er parties to the Contract there preſent in the Fair, dec. moſt come to+ 
withthe Horſe to he Toll.taktv &t Book ieepes.” DEI 
4- The Book · keeper ant then wrice down in his the names, Chriſtian an 
Sirnames, and dwelling. of the parties to the ( ontract, the colour, and one 
in] mark nt the leaſt h Of | 0 


the Herſe. 03136 i N 
J. If any Toll be due, it muſt bepaid; otherwiſe « Penny muſt be paid forthe 


9 


8 the Book: keeper or other Officer of the Fair o Market moſt take upon 


him the perfect know led of the Seller; both his rames uh place of . which 
moſt — into 1 or elle the Seller nu bri rde 
maſt tete — 


or other Officer of the Fair, one ſufficient perſbn a Voucher, the | 

he knoweth the Seller, his true names ty ſterie, andiplece of dwelling,” And & is 

held, this Brunch extendertyto af Horſes, dtoflen or notfoſſen, © 
7. Not only the C hriftian name, Sirname, M Con of rec 

fiencie of the Selfer, but alſo of the Voucher if apy be )"etalt (be [red in the 

bon. 1 = „ N 10 „ nt: 


8. The very true price hans fide | for the Horſe, muſt Ho be ertrec in the 
Book. ea i ſeems —— any — 4 eee 
—— Entry; but that the Books keepeł᷑ ot did An (Re parties, & 

r if they diy they k, and de het know, — ig Entry is at god. 
Ruch yer if in truth it be all Falſe that is eeiiiel by Voucher e 
in this caſe the Sale is void. But the Bodi-keepers Betty primia — be pres 
deb Ve cok till the concrary be proved, that there is no per fon as the 
Seflex oMued by the Boo er or Voucher : But being proved chat none ſuch yas 
there at the time of the Sale, the Sale is void. And all this was agreed by the 
at Glouceſter- Aſſiſe, by the Lord Chief Baron id, Trin. 10 Car. B. R. A. brought 
Trover againſt B. ſor a Horſe : B. pleaded Sale and Toll paid, &c. A. replied, that 
there were no ſuch Vouchers in rerum natura, (i.) in being: B. demurred, and it 
was adjudged for A. the Plaintiff upon a ſpecial Verdict. Stat. 2 & 3 Ph. & AM. 7. 
2 Ed ;. 15. 5 E4d.3.3. 27 H.6;5: But all this notwithſtanding, a man may without 
Il this caution ſell in a Fair or Market his own Horſe to which no man hath any 
pretence of Right. Sce more, Tat. 31 Fliz.12, 3 Fliz. 22. Co. upon Littleton, 
714,715. 

9. There are divers other things by the Statutes required herein: As, that the 
Rulers of Fairs muſt appoint, 1. A ſer and fit place for the ſale of Horſes. 2. A 
ſufficient Book and Book-keeper. 3. That the Bookkeeper ſhall take his Toll, if 
A between ten a clock and ſun- ſet. 4. That be deliver his Book to the 
N N Fair. 5. That no man ſhall make a falſe Voucher, or vouch that he 
knoweth not to be true. 6. That no Book-keeper ſhall enter that as of his own 
knowledg, which he knoweth not to be true. 7. That the Book-keeper ſhall give 
to the Buyer requiring it, and paying two pence, a Note in writing of the Contents 
of the ſame Bargain, under the Book-keepers hand. But theſe extend not to the pre- 
judice of the Sale; for albeit theſe be omitted, yet the Sale is good, and Property 


changed, 
10. And 


Mmmmm 


SeB. 6. 
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Property. w], 


Sel. 7. 


Where 2 

operty is 
determined, 
Or Bot. 


0. Aud if any ſtollen Horſe be ſold according to all cheſe Conditions; yer if 
the Owner hereof, his Exector or Adminiſtrator, or any other by his appoine- 
ment ſhall. within ſix moneths of the Felony done, claim, and by two Witneſſes 
within forty days after prove his claim, and that the Horſe was his within fix goneths 
before the claim, before a Juſtice of Peace in or neer the place where the Horſe is 
Found, and ſhall pay or offer to pay ſo much money as the Buyer gave, or ſhall 
depoſe before the Juſtice of Peace he did give for him; the Property is ſaved to the 
Owner, and be may either take him, or bring an Action for him, Stat. 31 Elie. 12, 
Ce. 2 par. Inft.7 15,716,717,718. 14 69 

11. If oce ſell my Goods unduly, not as before is ſet down, I may have them 
again, for the Sale will not bind me that ama ſt ; but the Sale is good 
the parties themſelves: And the Goods being duly ſold as before, will change the Pro. 
perty, albgic. the Goods be the Goods of an Infant, Woman: covert, Ideot, in priſon 
or beyond ſea ; and ſuch as have right to them in anothers right, as an Executor or 
Adminiſtrator, D. S. 39. Flow. 243, Ce a per Inſt. 313514. 
8. If 1. promiſe another for good conſideration to deliver him twenty Buſhels 
of Corn by a day, by this no property hereof is altered. So if I for good cauſe buy 
twenty Buſhels of Corn of a man at large, and not in Sacks, or ſet apart ina place 
certain; by this the property thereof is not altered. Otherwiſe it is if it be divided, 
and in a place certain, Kei. 77. .. | 
413. If one covenant with me, . Thar if, I pay him Ten pounds ſuch a day, I ſhulf 
have all his: in ſuch a place, and I pay him the Tea pounds ; this is a good 


thing and may be knowp, it, be mixed 
wi ther t ſomewbar altered; as if one take my „ and make a 
Garment ; ot my , and make Shoes or Boots of it; or my — 112 
a Bar of it; or my Timber, and make à Ber of of it: In theſe and ſuch like cafes 
it is ſaid 1 may take my own again, 5 H.7,15 

Alſo if one take my Sow, and after ſhe happen to have young Pigs; in this and 
ſuch like caſes the Property doth continue, ang I may take the old and young to- 
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Cargo, Prophecies, Proclamation, &c. 


CHAP. CXXX. 
Of Prophecies, Proclamation, Protection, Proteſt. 


e Penalty of publiſhing any falſe Prophecie, to the intent to Prophecies. 
make InſurreRion or Diviſion, ſee St. 5 Clic 15. Cv. 3 par. 
Taft. cap. 55. —_ 
Proclamation is a publike notice pen of any thi Self. 1. 
Ml whereof che Supreme Magiſtrare thinketh fit to advertiſe Proclamation. 
the people: As that if a man do not render himſelf at fuch 
a time, he ſhall be reputed 4 Rebel; or to forbid, or com- 
| mand ſuch a thing, I his is a piece of the Prerogative of the 
| Tord Proteflor; and is in caſe of neceſſity, and for a time, of 
the force of a Law, called therefore Lex temporis: And many things he may do by 
this alone, as change rhe Coin of the Nation, &c. For which ſee Prerogative. Ard 
none other may do this, but Corporations in ſome cafe, and where they have a 
Cuſtom for it. See for this, Srat.31 H. g. 8. 7 R.2.6. 34 H. 8. 13. 18 EA. G. 12. 
Cromp. Pur. 42. Bro. Proclam 10. See Prerogative: And yet where any Law doth 
emble to ir, as about Fairs, or the like, thefe it may be done. See Faire, This word 
is uſed for other Proclatnations, or Proclamutions in other caſes, For which ſee 
Cromp, Pur. 14. 16, 20, 21. Stat. 3 K. 2. 3. 8 H. 6. 10. 13 H.4.7. 33 H. 8. 9. 
LE pers d. 23 H. 611; 7 H. 4. 15. 32 H.8. 9. 2 Ed. 3. 15, 5 Ed. 3.5: 


ers. 

protection is a word of divers ſignifications: For there is a general Protection of Protedion. 
the Lord Protector, which is extended to all Subjects, Deniens and Aliens, whoſe 
offences have not made them uncapable thereof, And there is a particular Protection 
by Writ. And fo it is of two ſorts : One to give a man freedom from Suits, which 
lieth for u man that is to paſs over the Sea in the Loyd Pyotecters ſervice; to quit him 
in the mean time from all Pleas berween him and other men, except Pleas of Dower, 
'9. Tmpedit, Aſſiſe de novel Diſſciſin, Darrein Preſentment, Artaints, and Pleas before 
the in Eyre. The ſecond is for the ſafety of a mans Perſon, Servant, Goods, 
Lands and Tenements whereof he is lawfully poſſeſſed, from violence, &c. I heſe 
are now of little uſe. See a large Treatiſe of them in 25 Ed 3. Stat. 5. 5 Ed. 3.7. 
13R. 2. 16. 7 H. 4. 4. 1 K. 2. 8. Co upon Lit. 13 T. and in many other places, 
See for the firſt, A//zgeance. This word alſo is ſometimes taken for the Priviledg 
of a Parliarnene-man, and his Servants from Arreſt, during the Parliament-rime; 
For which ſee Priviledg. | | e | 

This word Proteſt bath two fignificytions in Law. The one is by way of Cautel, to Proteft, what. 
of vn (as it were) or openly to afficm, that he doth either not at all, or but 
aſter à fort yield his conſent to an Act; as to the proceeding of a judg in a Court 
wherein bis uriſdiction is doubtful ; or to anſwer upon his Oath farrher then he is 
bound, Pow. 176. Another is by way of Complaint; to proteſt a mans Bill. For Merchants. 
example: If I give money to a Merchant-man in France, and take his Bill pf EX Bill Ex- 
cure be repaid in»Eng/and by one to whom he affigreth me; if at my coming change. 
I find got my ſelf ſatisfied ro my content, but denied or delayed, then I may go in 
the Butſe, or ſome open concourſe of Merchant at the Zxchange or elſwhere, and 
proteſt chat I am deceived by him; and thereupon if he have any Goods remaining 
— any mars hand in this Land, by the Law of Merchants I am ch be paid ont of 
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$20 Purchaſe, Cnar zl. 
CHAP. CXXXI. 
Of Purc haſe. 
Purchaſe, what. : dF Urchaſe ſtrictly taken, is the Poſſeſſion that a man hath in Land 


Sel, t. 
Where an 
Heir ſhall be 
ſaid ro be in 


APY or Tenements, which he hath by his own act. and not by title 
(2 | of deſcent from his Anceſtor , Co. lib. Iaſt. f.3. po; 1. 
/ 14 And a Purchaſor is he that comes to Land by theſe 
mT ki Fa But ic ſeems this word [Purchaſe] ſometimes hath 1 
18 WA extent, and is taken by way * pores unto Deſcent . 

} when one hath, or comech by Land in any other nature by 

Limitation of Eſtate, then by Deſcent. 
For Anſwer to this Queſtion, take theſe Caſes. 

1, When an Eftate doth originally reſt in the Heir, and was never, neither migbt 
ever by any poſſibility be in the Anceſtor; there the Heir ſhall be ſaid to be inthe 
nature and manner of a Purchaſor; and he ſhall never be ſaid to be in by 
where no Right, Title, Action, or Uſe doth, or might deſcend to him from the An- 


E 
I 


— — wah ceſtor. As if a woman conſent to a Raviſher, and have a daughter, and ſhe enter 


Deſcent, or 
nor; 


Enfant bora 
afcer. 


by the Statute for the Forfeiture; now ſhe ſhall be ſaid to be in by Purchaſe ;- And 
therefore a ſon born after ſhall never deveſt this out of the daughter, Co. 1. 95,98; 
5 Ed. 4 6. See Enfant. Let 
2. So if a Remainder be limited to the right Heir of 7. S. and he die having a 
Daughter; the Daughter is in na: ure of a Purchaſor, and not by Diſcent; and 
therefore the Son born after ſhall never have it from her, Co. upon Lirclerrn, 
164. 
A yg if a power of Entry for « Condition broken deſcend, and the Daughter 
enter for the breach of a Condition, and after the Son is born, the Son ſhall never 
have it; and yet here the Daughter ſhall be ſajd to be in by Diſcent, 8 
caſe where ſne doth pay the money to redeem Land conveyed away upon 
But if the Condition were broken in the life of the Anceſtor, being to be 
by the Feoffee, &c. or it were performed by the Feoffor, and the Land deſcend; 
here the Daughter ſhall be in by Deſcent, and the Son born after ſhall have i, 
Ce. 1.99 lib. Inſt.par.1. f.76. | 
4. Whereby any Conveyance to the Anceſtor, an Eftate for years only is limited 
to him, the Remainder to another for life, the Remainder to the right Heirs of the 
Leſſee for years; there the Heirs ſhall be ſaid to be in as Purchaſor. So if @ Re- 
mainder for life be limited to the Heir in the ſingular number, there the Heir ſhall 
be ſaid to take by Purchaſe for life: But where the Anceſtor taketh an Eſtate of Free- 
bold firſt, contra. And whether the Remainder be raiſed by way of Uſe, or by Ad 
executed, it is all one. See Cromp. 7ari/d. in Court of Wards, in toto. Co: 1. 104. 
& ſuper Lit. 319. * 
5. But in caſe where an Heir taketh any thing which might have veſted in the 
Anceſtor, l it do veſt firft in the Heir, and do never veſt in the Anceſtor, 
yet the Heir ſhall be ſaid to be in in nature, coutſe and degree of Deſcent, ind not of 
Purchaſe ; though not directly and to all purpoſes, as ro take away the Entry of 
one that hath right, to have his Age, or be in Ward: As if @ Fine be levied to 4. 
in Fee, and he die before Execution, here bis Heir ſhall be in by Deſcent. And thete- 
fore if there be an elder Son, and he die, his Wife with child, and the ſecond Son 
enter, the Child of the eldeſt Son, after be is born, ſhall ouſt him and have the Land. 
So of a Recovery. So if one have a Seigniory by Deſcent, and after the Tenancie 
eſcheat, and after a Son that is next Heir is born, he ſhall have the Tenancie, Co. 1. 
98.106. Bro, Age 51: Co lib. Inſt. f. 21. 1 par. 37. 6. 


So 


— 
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go if two exchange Land, and the one entreth, and the other dieth before his 
Eatry, and chen his Heir entreth (as he may) he is by way of Deſcent ; and there- 
fore fin that caſe a Son be born after,be ſhall ouſt the Daughter and Heir that 
. do covenant with me, That when 7. S. ſhall convey to him the 
Manor of #. he will ſtand ſeiſed of the Manor of F. S. to the uſe of me and my 
Heirs, and die, and after 7. S. convey to him the Manor of 7. Now in this caſe 
wy Heir ſhall be in this Land in nature of Deſcent, and not by Purchaſe, 
* 50 a Feme conſent to a Raviſher, or a Remainder be limited to right Heirs 
u ia the caſes above: If he that ſhould firſt en er die before Entry, and the younger 
gon enter, and after the Son of the elder Son is born, that Son ſhall enter for Heir, 
he ſhall be ſaid co be in in nature of a Diſcent, Co. 1. 99. 

v. Where the Eſtate is made by way of Limitation in the intent of the parties, 

there the Grantee ſhall never take it by way of Purchaſe; but rather then ſo, the 
Grant ſhall be void. As if one leaſe for life on Condition, that if the Leſſor die 
without Heirs, the Leſſee ſhall bave the Land to him and his Heirs, and after the 
Leſſee dieth, and then the Leſſor dieth without Heir, the Leſſees Heir ſhall not have 
it, Plow 48.3» 
* Where an Anceſtor by any Gift or Conveyance taketh an Eſtate of Frank. 
tenement to himſelf, and in the ſame Conveyance another Eſtate is limited mediately, 
or immediately to his Heirs in Fee or in Tail; in ſuch caſes | bs Heirs ] ate word: 
of Limitation, and he ſhall be ip by Deſcent, not by Purchaſe. 

Who is capable of a Purchaſe, and to be a Purchaſor, and by what names, See 
Diſability and Grant. 


CHAP. CXXXII, 
Of Purwveyors. 


Urveyors were ſuth Officers as did take up and make proviſion for Purveyorr; 
the Kings Houſhold, Horſes, Wars and Caſtles : And as touching what 
whom theſe things are briefly to be known. | w 

1. That theſe Officers may take up that Proviſion for the Lord 
Pete, Houſe and Horſes, Wars, Caſtles, that is heedful, wich. 
— n and without Liberties, and no more. Stat. 27 H.8.24. 14 Ea. 3. 

19. 9 H. 3. 19. 3 Ed. 1.7. 14 CA. 3. 19. 10 Ed. 3.4: 12 
2. They muſt have, and ſhew their Commiſſion, Stat: 36 Ed 3.2.28. 
3, They muſt not take without agreement with the Owners, Star. 28 Ed. 1; 

2 Ed. 1.3. 14 Ed. 3.19. 2 | | 
4 Ibey muſt do this with all indifferencie and equality upon all men, and noe 

ſpare ſome, 3 Ed. 1. 13. 28 H. G. 2. 36 Ed 3. 3. But ſuch perſons as are encepted 

n the Statutes , 18 Ed. 3. 4. 3 Cu. 1. 14. 14 Ed. 3. 2. 1 K. B. 3. 13 EAM. 22. 

1863 P. G M. 15. 

. They muſt meaſure Corn, and accept of reaſonable meaſure, 4 Ed 3: 3, 

35 EAZ. 2. 36 EA;. 3. 11 H. 4. 1 H. 5. 10. 11 H. 6. 8. 8 
6. What they take, muſt be prized by the Conſlables, and four of the Town 

where they take up any thing, and ſet urhat price they pleaſe; 28 Bad. 3-2+ F Ed3.2. 

10 E43. 2. 25 Ed.3.2. 09 „ 2 „23 | | 
7- They muſt make preſent payment for. what they take, 9 H. 3. 19. 3 Ed. 3; 74 

3Ed1.31, 11 H.7.4, 1 Hg. 10. 2 H. 4.13. 20:H.6.9, 

8. They 


— — 


3—— 


_ away their money, Star:3 Ed.3.31. 25 Ed.3.6.15. 9 H.3. 11. 3 f 
28 H. 6. 2. 
9. If they take otherwiſe then their Commiſſion is, it is Felony, Stat. 36 g4 
And how their Commiſſions muſt be, ſee Stat. 2 && 3 P. & M.6. a 
10. If they abuſe their authority, they may be reſiſted, Stat. 14 Ed. 3.1 
23 H. 6. 2. Or ſued by the parties grieved, 36 Ed. 3.2. * 
it: They cannot take Timber growing upon the Inheritance of a Subject, without 
his leave, no more then the Inheritance it ſelf, Co. 2 par. Inſt. 35. 


8, They may not abuſe any mans Goods, nor put any thing in their own urs 
1.31. 


C HAP. CXXXIII. 


Of Quantity, Weights and Meaſures. 


Quantity, what. ov H&Uantity is a certain meaſure, according to which any thing i 
© ſaid to be long, broad, or deep. And Meaſures ( in conſide. 
The kihds. ration of Law) are either of Land, or of other things. And 
thoſe things are either things which ate the 
* Pint, Quart, &c. which are wet, as Oyl, Wine, and the like; 
or dry, as Whear, Apples, and the like: Or ſuch as are me- 

8 ſared-by the Ell, Yard, &c. 
Virgata terre > A Yard-land ( in Latine, virgata terre) is a quantity of 
or Tard. land, Land called by this name; but no certain quantity: Nor i it 


what, all one in all places, (as ſome would have it) juſt twenty Acres in all Countries: 
For in ſome Countries it containeth twenty Acres, in ſome twenty four, in ſome 
thirty Acres, according to the eſtimation of the Country. And therefore it is, that 
a Fine de Virgata terre is void for incertainty, Co. upon Lit 69. 

Oxgang of Lend An Oxgang of Land is not a certain quantity of Land, as fifteen Acres, whereof 

Wat. - eighrathakea Plough-land; but it it is a certain quantity of Land ſo cali, wad mute 
dr leſt ateordinꝑ to the eſtimation of Countties, Co. upon Lit. / "|. 

Librata terre, TLibrata terre ( as ſome ſay) containeth four Oxganges, and e 


what. thirteey Acres. Orhets fay it is ſo much as is worth twenty ſhillings & Nr. 
Hide of Land, A Hide of Land alſo-is an uncettain quantity of Land by that name: Sowte 1 
what. think it to be as much as may be plowed by one Plough in a year 5 others 


have it a hundred Acres, and that eight Hides do make a Knights Fee. But it is to be 
reckoned according do the eſtimation of the Country... .... | 
Sclion of Land, Au ſo is a Selionuf Land (in Laine, Selio terre) it ſometimes ſignifieth an Acre, 
what. ſometimes half an Acre, ſometimes more, and ſometimes leſs ; and ſometime 
a Ridg, Cromp, . 222; It cannot be demanded in a Fine, it is ſo ut 


cerdana.; 11 I. 8 2 ' | | | 
— 2 A Farundel of Landi ſeemeth to be the fourth part of an Acre, (romp. Tia 
arrundei 0 3 


O. 
Sele read of Obolaravirre; which forme would have to be half an Acre. Dass 
Denariata., ata, an Acre. Solidata, twelve Acres: And Lilrata to be twelveſcore Acres, i 
Solidara. proportion to the quantity of Money); 91 00 | 5 
bfu. A Furlong of Land (called in Laine Firlings)) is 4 quantity 4 
= — taining twenty, others ſay forty Lugs, Perches or Poles in length, and evety pot 
ar. Eo; hundred and Eventren Foot anda. half; of which Furlongs, eight 2 mi 
Others take it for the eight pact ofan Atre, 3 5 Ed, 2. 6, | , 


$22 * Quantity, Weights & Meaſures, Dig 
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— RR. - 
+ A Perchiis uſed with us for a Rod or Pole of ſixteen ſoot and a half'in length, A Perch, hat. 
hereof forty in lengeh and four in breadth make an Acre of ground : Bur by cuſtom — 
: dome Countries it is eighteen in —— in ſotne, twenty —..— , 
in ſome, and in more, in s, Cromp. ar 122. Some fay it is 
aver and that a Rood of Land is ten Perches, fourth part of — _—_— — 
Seat. 5 Elie 5. 31 BMJ. . * | 
| The Acre of Land ( as ſome ſay) is ſo much as may be plowed in one day with Acre of Land, 
ane Lobe of Oxen. Bur the ordinary Acre is forty Perches in length, and four in at 
breadth; and according to this Meaſure muſt he lay his four Acres, that doth erect 
10 4 6 Woll. t quant hereof, whereof thirty make a Sarpler, 27 H. 6 Seck. 2 
Mark of Wooll, is a thereof, whereo a Sarpler, 6.3; AGs.. 
It — by ſome, that ond of Wooll is eiꝑlity Tods each Tod rwo Nene, each RE Wo, 
Srone fourteen Pound: And that a Sack of Wooll in common — is _ Tod of Wool, 
vith a Load, or twenty fix Stone; and that a Sarpler or Pocket of Wooll is half a Sack of Wood. 
deck; and that a Pack of Wooll is a Horſe load, which confiſterh of ſeventeen Stone Stone of Woo#: 
mo 2 For a Stone of Wooll is fourteen pounds, but in ſome places it is more; — or 
dx Tod of Wooll is twenty-eight pound in weight, or two Stone; and that a vf f all 
uck of Wooll is twenty fix Stone and fourteen pounds, Stat. 11 H.7. ch. 4. 
.&- | 
31 Ed. 1d that all our Exgliſb Meaſures are compounded of the —7— 
and 


0 vhich- weigherh thirty two Corns of Wheat of the middle ſort, two of 
b 
( 
* 
1 
- 
of 
it 
t: 
Ne 
at 
1% 3314 4.3. cb. 22. Fleta, I. 2. c. 12. Cromp. aſt. of Peace, 83. 
: A Kintal or Quintal is a certain meaſure or weight of Wood, Iron, or fych like __ 3. 
' ww In 1 
; under or over, ac- — when: 
* 
be 


Saf 


men hundred fifty two Gatiobs, make 4 Ton. A Terſe of Tierſe i bit the fixth d ce 
part of a Tun, or third part of a Pipe. Bur Honey bach in che Kilderkin fixteen, im cad, 
the Barrel: thirty two Wiac- gallons : And ſome things are otherwiſe "thtalured. pipe. 
Statures for the things in particular. | | Q © 5 © Tom, 
Of Pounds are made'Pecks, of Pecki Buſhels, of Buſheli-Coombs or Carnocks, Pz 
and foue:Pecks the Buſbel, four Buſhels the Coomb or Curnock, cightBuſhels the Pe. 
i > two.Ctrnocks ; the Quarter 2 The Weight” ” 3486 
- The Buſhel muſt be eight Gallons, or fixty four pounds or pints of Wheat, Curneck; 
Gat, 1 K. f. £9. 1 35: (Wator-meakare-6Kd- within Ship-board, mul he AVE pecks, 2500: 
5 differ im many places. Ibe Rents and Farms of Lords wü be ay 1 


= 


E 


ITY 


_— 


have 
us ill theſe things, this is to be known. 


1. That 


Dani N, eights & Maeſarer. png 
Sell. 4. FP and Meaſures are uled io refergnce to Laad, dry ing, wn 


2. There are two ſorts of Weights in aſe wich us u this day. The obe called the 
T rey-Weight, which is twelve ounces, or twenty ſhillings Sterling. Twen — 
weight makes an Ounce, twenty four Grains make a Peng - weight. tien Mites 
make a Grain, twenty four Droits make a Mite, twenty Perits make a Droit. — 
four Blanks make a Ferit, AG 1 ?#{y, 1649. The Try. Weight which, is the 
ounces in the pound, and u more ; by which Pearls, Precious-Stones, e 

and Medicinable things, Gold, Silver, and Bread is weighed, 

The other is called Averdepois, which is fixteen ounces; ot twenty. five 
Sterling in the Pound: And by this all other things, as. Grocery wares, wn 
Drugs, Butter, Wax, Wool, Steel, Lead, and the like are weighed. Bur Bur to the 
Ayerdepois weight there is allowed to every Hundred twelve pound : ſown hundred 
and twelve pounds makes a Hundred weight, fifty ſix pounds half a Hundred eh, 
and twenty cight a Quarter. Three Barley-corns make the Inch, four Inches 

Handful, twelve Inches a Foot, three Foot make a Yard, three Foot — nc 
geen five Yards and a half, which ĩs eighteen Footand a half, make Pu 
Pole 0 27 Ed 3.16: 

8 That * Meaſure and Eſtimate of Land is to be eſtemed according io the 
and not according to the Statute : And fo all Contracts for Bad or other 
9225 word or in writing, are to be underſtood and expounded. Au therefore 
ifa Sale be of Tode, Buſhelz V ards or Ells, it ſhall be meaſured and accounted arcord, 
ing to the Cuſtom, of the place, but nat according to the Statute. Therefore : 

Grant ofa Selion, or Oxgang, or Hide of Land, ix 40 be accounted according wi 
| is comp ly taken in the place where tbe thing doch lie. A fale of Acres of Woo 
wh 4 And ſo of Meaſures of Corn, Tues, Mage 


et 

+ | n but one Scandiog of Weight and Meaſures chroughour th 
whole 

Eftandard # LE This Weigbt and Meaſute waſt be according to the Standard of the Er, 


the Excheguer, © 06. The lame muſt be ſealed with the Proteiters Seal; the Peck, Gillen, | 
Pint, Buſhel and Half-buſhel, and none elfe, by the opal og 


_ 
7. The Avuerdepois - Weight is allowable according to the can of the 


7 ' Meaſures of Corn muſt be ſtriked all of them, | 
The: Meaſure and Weights wherewith men buy and ſell, muſt be ſealed and 
marked py he — — 10 be accotding to the Standard in the Exchequer, which is 
Meaſure of che Lord Procter, to. the ſcantling.wheroful 
el eaſures Cr the Land are, or ought to be framed by the Clerk of the lar 


ket, A , and other Officers according to their Function. 
10. Jo look to this, there is to be an Officer of puppale ; called the Clerkofthe 
7 in Oveporacions commonly the nene who bath hi Ol 


To .If boy of thee Officers — the Weigh and e 
not good. Five pounds. 
9 Weight and Vene of our Money. lee At of .. 01% 


reg 
other things concerning Weights! arid Meaſures, d Plow, 46 41 b. 
* 1 245, Gee Mags EKL 2 5. Sur 3 E 2 — 1 
wmbreh, da 2A; 2 2543.90. 13 K. 2. 4. — 
ae 51 K 65 8. 7H . — 4/h nd. — 
- See a mor nt Account o ani Meatares, inCromp u. Dalton 2 
Feace, 4. HingatereAlridgment of tbe Jiuntet. NA 12 of Pratt 
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Cantz. 1 Revords. 825 
Receipt ſeemeth to be an Admiſſion of a Third — to plead bis right in a Receipt, whae, 

Cauſe formerly commenced between two others. As for example: If a Tenant for 

Term of life or years bring an Action about the Land, and in this he in Reverſion 

doth come in Court and prayeth to be revived, to defend ther Land and to plead 

with the Demandant ; this word is applied to an Admittance of a Plea, though the 

Controvetfie be but between two only, Bro. Reſc. 205. Dower 448. 
See for this the Statutes, Stat, Glouc. 11. Stat. de Defenſone Puris. 13 K. 2.17: 


15 EA. 1-3 


* a a tt „„ 


Ax. CXXXIV. 
| Of Records. | "Io 


amet Ecords are authentical and uncontroſſable Writings, which are of Sed. 1. 

; that high and ſacred nature, credit and authority in the Judgment Accor whar. 
of Law, that chey or any Er irthem cannot bi e | 

rently or ditectiy gainſaid or denied; neither have they need of any 


| proof, for they prove themſelves, and muſt be tryed oply by thein- 
ode N ſelyes, and are the beſt Evidences to prove any thing for, others, Evidence. 
that can be z and it is proof before the proof of Witoelſes, And though they do Tf. 
contain apparent falſhood, and tend to the miſchief and overthrow of any petfon, 


'yet they ate not to be denied : And therefore no Avermetit beth againſt theth, as Sennen. 
#0 ſay they were made at any other time then they bear date. And hence it is, that 


one be certified inthe Exchequer to be outlawed, he may not deny it, not hath be Aur. = 
any remedy but to reverſe it. And hence it is, that to raſe or imbeſit chem in ſo great , —. 


an offence, as Felony. (See Crown. ) 


If a man have occaſion to uſe a Record, he may have a Copy or Tranſcript of it, Tranſeripe of « 

or he may have ic exemplied under the Great Seal. For if a man will plead. a Recard Record, what: 
in another Court then that wherein ic doth remain, and it be denied, and no ſuch ar wy 
d be pleaded to it where an Action is as op upon it, or it be pleaded, in bar e Recs 
of an Action ; there he that is againſt the Record, may demand Oyer, that is, ſight what, ; 
—— and then the other party ſhall have day to bring the ſame into the Oer de Record, 
Court. And if then he bring ic not, this ſhall be ſaid to be a Faller of the Record, vr. 


and Judgment ſhall be given againſt him. It muſt therefore be exemplifſed undet᷑ ——— 


.the Great Seal, and then it muſt be ſent into the Chancery by Cercicrars, and fo Cecinari. 
' brought into the Court where it is denied: And an Exemplificatian under the Seal of 
"the awe Court wherein it is, is not ſufficient, if the Record it ſelf be denied : But if 


re it only be denied, it may be good enough to give in Evidence to a Jury. 
And fo alſo a true Copy of it being proved by Witneſs, is ſufficient to give in Evi- Evidence. 
do 


a Jury. 

For ( ofa! and Inſpeximus, ſee Co.5.52. And for all the reſt, Ci. upon Lit 225, C & in- 
$5 72. 10.92. 5· S3. upon Lit. 218.2 80. Plow. 434.403. Cromp. ur. 66. 21 H.7.9. ſpeximus. 
6.12. 13 Eliz.6.34, 34 H.614 1 & 2 f. & M. 13. 8 K. 2.4. See Patent. 

6 upon Lit. 260, For the Removing, and Amendment of a Record, ſee Remover 
and Awendwent, For Exemplification, ſee Stat. 3. 4 Ed 6. 4: 13 Eli 6. Vacat of a 
2 for on Vacat of a Record, fee Cromp ur. 3 1. Where to find a Record, ſee Record, 
tat. 9 EA 3+ 5. 
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mee is uſed for the Aſſurance of Land, is nothing elie but fis jr; 

or a certain form or courſe ſet down by Law to be obſerved, for the better aflurins 

of Lands and Tenements to men; i And this is ſomewhat after the example of the 

Recovery upon Title, which is without conſent, and contrary to the will of him 

* . 8gainſt whom the ſame is had ; For there is in this a colourable Suit, wherein 
Recaveren, ... is Demandant, H] is called the Recoverer; and a Tenant, whichas calle 


Kecoveree. Re er; and 0! e that is called to warrant upon 8 ſuppoſed Warranty, which'; 
Youchee. called jhe Vouchee, Ce. on Lin 154, 23 Eliz. cb. 3. Dort. & St. 44, , Hy. 


"1 


Recavery. - .. 74 


2. The kinds. eCammon-Recovery is ſometimes. with à ſingle Voucher, - which inwhenie 
| AVrit is brought lat that is to paſs al Bly =p vouch 
the Common Youthee. And ſometimes it is with a double Voucher, which is 
„ whejithe Wrir le brought ace atiother to whom he that is to paſs the Land bach 
liened ig, Ad he dorh'vouch him that is to make the Affurance, and he doth vouch 
en Ober the Common Volichee : And this is che ſureſt way, and the ſafeſt linde d 
3. The manner Na k ley of a Common. Recovery, the courſe is, That by aqpeennt 
and order of the parties, a real Action is began by a Writ of Entry, brought by him thats 
ſufferig" have the Land aſſuted againſt him that is to make the ſame Aſſurance, if it be with 
Rivoverys a ſingle Voucher, or if it be with a double Voucher, againſt him to whom be that in 
do make the Aſſurance hath aliened the Land. And in this Suit, the Recoyerer thut 
 doth' bring the Action, doth furmiſe that the Tenant againſt whom the Writ ls 
broughe Rath no righe to the Land, but that the Recoverer hath right cheteunto, 
and the Tenant came to it from ſuch a ſtranger whom the Demandaric doth 
And to this the Tenant doth appear in perſon, or by an Attorney, and then 
enter into defence of the Land: Bur in pleading doth vouch to Warranty, (i Jp 
alleadg that he bought the Land of 7. . a ſtranger, who inthe Conveyarce 
bound bimſelf and his Heirs to warrant and make good the Title to him br chem to 
whom it is conveyed : And thereupon he prayeth' chat 7. S. may be taftedin code 
fend the Title ; and then be is allowed by the Conre to call in 7. S. to lay What he 
can for the juſtifying of his right to the Land befote he ſo conveyed it! And here- 
upon 7. S. doth appear, and make ſhew as if he would defend the Title, bar doth 
pray.a further day may be affigned to him to make his deferce : which beitig gradted 
him by the Court, at the day appointed, be by agreement, Covin, and aſſent of the 
parties d6th not come in, but make default : And thereupon the Land is to be re- 
covered by him that brought the Writ againſt the Teoant, and he is left for bis re- 
medy to 7 F. upon his Warranty; and accordingly Judgment is given by the Court. 
That the Demandant or Recoyerer ſhall recover the Land demasded againſt the 
Tenant, and that the Tenant ſhall recover ſo much Land of 7.8. of his own Land 
in recompence for the Land recovered from him, which he ought to have warranted 
Recovery in and defended, but ſuffered to be loſt. And this Recovery over, is called a Recovery 
value, ot 2e in Value, or pro rata. But if the Recovery be wich a double Voucher, or a treble 
, ot. Voucher, 7. . is upon his appearance to call ot vouch to warrant f. D. and to alleadg 
in the ſame manner as the Tenant doth, and fo pray that 7. D. may come in, and 
thereupon 7. D. doth come in and appear, and make default. And ſo if there be 
more 


* 


* 
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more Vouchers ; and then chere muſt be ſeveral Recoveries over in value againſt 
every one of them : But he thar is the laft Vouchee, is always the Common Voucher, 
who is one of the Cryers of the Court of Common Peas; a man not worth any 


ing, and ove that hath no Land to render in value upon the ſuppoſed Warranty. 


— his Deviſe, grounded upon the ſtrict Principles of Law, the firſt Tenant doth 
willingly let go the Land for the aſſurarce of the Purchaſor, and yet in truth hath 
no tecompence over, becauſe the Vouchee hath no Land to render in value. And by 
this means, if one bath an Eſtate · tail in Lands which he is deſirous to ſell, or to 
convert into an Eſtate in Fee · ſimple, the ſame is commonly done: For the Tenant 
in Tail doth cauſe the Purchaſor, or ſome friend of his, to bring a Writ of Entry 
againſt him for this Land, and he appeareth to the Writ, and in pleading faith, That 
the Land came to him or his Anceſtors from ſuch a man or his Anceſtors, who in 
the Conveyance bound themſelves to warrant it: And thereupon that man is called 
in, who doth appear and make defaulr, and thereupon Judgment is had againft bim 
in manner as aforeſaid. Or if he would have the Recovery with a double Voucher, 
then doth he by Fine, Feoffment, or Deed of Bargain and Sale inrolled, diſcontinue 
the Land; and then cauſe the Recoverer that is to have the Land, to bring his Writ 
of Entry againſt the Diſcontinuee, and be doth vouch the Tenant in Tail, who doth 
youch over the Common Vouchee; and fo it is done: And by this the Eſtate-tail 
that the Tenant in Tail hath or had, is barred and bound, for that it appeareth now 
he had no power to entail the Land whereunto be had no juſt title; and beſides he 
ſhall recover a recompence in value, and this is adjudged in Law to go in ſucceſſion 
of Eſtate, as the Land ſhould have done: Which is the reaſon why the Recover 
is a Bar to all that are in Remainder and Reverſion, as well as to the Iſſues in Tail, 
Co. 1. 94. 10, 43.45. F. N. J. 124. Cv g.6. 

And in the ſuffering of theſe Recoveries, the Tenants and Vouches do appear moſt 
commonly in perſon in Court, and fo the Recovery is finiſhed in Court preſently 
without more doing. But ſometimes they will not, or cannot appear in — and 
then they do uſe to appear and ſuffer the Recovery by Attorney: And in this caſe 
there muſt be a Conuſance for a Warrant of Attorney taken, to authorize the At- 
torney or Attorneys in this manner, if it be for a treble Voucher. 


Glouc. fl. Command A. S. and B bu wife, that juſtly Cc. they render to C. D. the 
Manor of N. with the appurtenances &c. which he claimeth to be hu right aud inbe- 
ritance, and in which the ſame A. B. hath not ingreſs, unleſs after the Dsſſei/in which 
H. H. #njuſtly and without Judgment made to the aforeſaid C. within thirty years now 
laft ho 45 is ſaid &c. | 

louc. ff. A. S. and B. pat in their place W. W. and R. R. their Attornies jointly 
and ſeveral againf C D. of a Plea of Land, &. : 

Glouc, Fi M. Gent. whom A. S. and B. called to warrant, put in bu place J. I. aud 
LL. his Attornies jointly and ſever ally againſt C. D. of a Plea of Land. 

Glauc, ff. G. W. Gent, whom M. M. called to warraxt, put in his place R. G. and 
RS. bis Artornies jointly and ſeverally againſt C. D. of a Plea of Land. 


Aud in theſe caſes to make two Attornies at the leaſt, and to give them an au- 

ty jointly and ſeverally, that if one of them die before the Recovery be ſuffered, 

the may have power to do and diſpatch ic. And theſe Warrants of Atrorney 
for the ſuffering of Recoveries, are to be acknowledged and certified in the ſame 
manner 13 the Conuſances of Fines acknowledged in the Country ate; fave only 
that iſances for Warrants of Attorney for Recoveries may be taken by any 
Judg of the Court of Common-Pleas, or any Serjeant at Law, without a Dedimus 


pateſtarem : But if any others take it, they uſe to do it by a ſpecial Dedimus Dedimus pe- 


t 


poteſtatem ; which is to command the Commiſſioners therein named, to come to ſuch 
ons; and to take the names of their Artorny or Attornies in the Suit, and to 
cerifierhe ſame into the Chancery under their Seals ſuch a day. And if there be any 


Warrant of 


Attorney, 


eſtatem. 


Womar covert that is to make the Conuſance, it ſeems ſhe is to be examined as in E*minatien. 


the caſe of the Conuſance of a Fine, And when this is done, the Recovery may be 
ſuffered by the Attornies, without the perſonal appearance of the parties. 
Nannnn 2 And 


—— 


— . 
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na. iz; 

And this is as good a Recovery as the other which is ſuffered by the perſorg 
themſelves appearing in Court, but that it will require longer time for the perfection 
of it: For in this caſe there muſt go forth a Swmmoneas ad Warrant. which mul 
have nine Retorns ere the Recovery can be perfected, and by that time one of the 
parties may be dead. | 


And when the Recovery is thus ſuffered by the parties in perſon, or by their At- 
tornies, the ſame is to be entred by one of the Clerks of the Common. Pleas, 


Habere facias go forth a Writ of Execution, called Habere facias Seiſinam ; which is ſent to the 
Seiſinam. Sheriff of the County where the Land doth lie, to put the Recoverer in poſſeſſion of 
the Land, ( except the Recovery be of a Reverſion of Land after a Leaſe for years 
of it, in which caſe the Reverſion ſhall be in the Recoverers by a Claim without 
Write.) And this Writ the Sheriff doth return as Executed according to the Contents 
thereof, albeit in truth he never do any thing upon it. And after this, all the fame 
Proceedings is to be exemplified by the Clerk of the ſame Court, C., 10 43. 
0. I: 94. 
4. The uſe, va - 4 A Recovery being matter of Record, is much of the nature of a Fine, and fach a 
ture, and ope- thing whereof the Law taketh notice: For it is now become a formal and order| 
ration of i. manner of Aſſurance of Lands, and one of the Common Aſſurances of the King- 
dom, or a common way and means to paſs Lands from one to another. And there. 
Forfeiture, fore if a Tenant for life ſuffer ſuch a Recovery of his Land, it is a Forfeiture of his 
Averment. Eſtate; an Uſe may be averred upon it as well as upon a Fine, and it may beavoid. 
Covin. ed for Covin as well as any kind of Conveyance elſe. But it is of ſpecial uſe, and 
hath a ſpecial vertue to bar and bind Eſtates in Tail, and all the Remainders and 
Reverſions thereupon. And becauſe many of the Inheritances of the Kingdom do 
depend upon this Aſſurance, and it is oft-times the greateſt Aſſurance Purchaſors 
have for their money, therefore it hath much favour from the Law at this day: And 
therefore the Law will not endure it ſhall be diſputed againſt ; for, Communis Error 
facit us. And hence it is that it ſhall not be avoided for ſmall Errors: For it is au- 
other Rule of Law, Cenſenſus tollit Errorem. And if a Recovery be ſuffered by a 
Tenant in Tail, hereby he hath not only diſcontinued, barred, and diſcharged the 
Eſtate - tail, and ſo defeated himſelf and his Iſſues the former owner of*the Land, 
and all the Remainders and Reverſions thereupon that ſhould take place aſter the 
Eftare-tail, whether they be in eſſe, or contingent only; but alſo all former Eſtates, 
Leaſes and ( harges made by him in remainder or reverſion. For as when the Eſlate- 
tail in poſſeſſion is not barred by a Recovery, the Eſtates in reverſion or remainder 
are not barred ; for, 20d now in magis propinqmo, non in magis remoto valehit: 
do it is ꝰ converſo, where the Eſtate-tail in poſſeſſion is barred by the Recovery 
all che Remainder, and the Reverſions, Conditions, Charges, Incumbrances, and 
Eſtates dependent upon it are barred alſo, except it be in ſome ſpecial caſes where 
the Remainder or Reverſion was in the King. And therefore if H. be Tenantin 
Tail, the Remainder to B. in Tail, the Remainder to C. in Fee; and B. or C. doth 
make a Leaſe for years of the Land, or grant a Rent-charge out of the Land, ot 
enter into a Statute, or the like, or grant the Remainder or Revesſion upon Con- 
dition, and after 4. doth ſuffer a Common- recovery of the Land, and after dieth 
without iſſue ; in this caſe the Recoverex ſhall hold the Lands diſcharged of alltheſs 


or enter into a Statute, and then ſuffer a Common - recovery of the Land; in this 
caſe this Recovery doth not avoid, but affirmeth the Leaſe or Charge : For wheres it 
was before voidable by the Iſſue in Tail, or him in Remainder or Reverſion ; nom it 


This kind of an Aſſurance therefore is in ſome reſpeRs better then a Fine: For 

a Fine will bar the Heir in Tail, but not bim that is in Remainder or Reverſian ; bat 

a Recovery will bar them all. Co. 5. 41. 10. 37.39 3. 5. 6. 41. 41. D. & S. 41: 

48-50. Stat. 13 Elix ch.5. 23. ch. 3. St. 7 H. 8. ch. 4. Co. I. 62. 25. 44 E4.3- 
ch. 22. 

In 


the Rolls of the ſame Court, there to remain upon record. And herein — | 


Eſtates and Charges in Remainder, But otherwiſe it is if A. himſelf make a Leaſe; 


is good againſt them all, and the Recoverer alſo- ſhall hold it charged and ſubjeR to 
the Leaſe and Charge of the Tenant in Tail. oo 
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and binding Common recovery, theſe things are requiſite. 3. What ſhall 
: 2 be a — a Tenant, and Vouchee; as the efficient cauſes — — 
col; for if either of theſe be wanting; it is not a compleat Recovery. And pccovery, and 
dee if a Common-recovery be had againſt a Tenant in tail without a Voucher, who ſhall be 
thisis void. And for this it is to be known, that ſuch perſons, and by ſuch names may barred and 
de Demandants, Tenants, and Vouchees in Recoveries, as may be Cognizors and — there- 
Cognizees in Fines. And therefore a Recovery ſuffered by an Infant appearing by r not. 
his Guardian, is good, and will bind him and all others, So alſo a Recovery had 
inſt a Woman that hach a Husband, being joyned with her Husband, will bind 
ter and all others, _ | 4 
2. That there be Land demanded as the matter, and that the thing be demand- 4 — » & 
able. And for this it is to be known, that of ſuch things,and by ſuch names as a Writ i. coor, 
of Covenant for the levying of a Fine may be had, a Writ of Entry for the ſuffer. 
ing of a Recovery may be had, ſave only it may not be of a Trench, of a ſtanding 
Pool, one Load of Land, of Eſtovers, Homage, Fealty, Services to be done, of an 
of Wood, of Felons Land, of a Garden, Cottage, Croft, a Yard-land, a 
r of Minerals, a Market, neither of an Upper-Cockloft, And yet of ſome of theſe 
. it may be by other names. Alſo a Recovery may be had of a Rent, Common, 
Advowſon, Franchiſes, and the like, but not of an Annuity, : 
3. That it be had and ſuffered in that order and form as Law requireth, viz. Se#. 2. 
That there be a Writ of Entry brought, an appearance of the Tenant in fact, a Vouch- 
t and an appearance of the Tenant in Law, the Vouchee, Judgment and Execution, 
in manner as aforeſaidd: For if there be any ſubſtantial defect in theſe things, the 
Recovery may be thereby avoided by Writ of Error; but if it be only in form, it 
nil not hurt. | | 
4. That there be a lawful Tenant to the Precipe, (i.) That the Writ of Entry 
tebrought againſt one that at the time of the Writ brought is Tenant of the Free- 
bold, either by right, (i.) that hath an Eſtate for life, at leaſt in the Land; or by 
mong, (i.) that is a Diſſeiſor of the Land demarided, and whereof the Recovery is 
. ad. And therefore in this caſe the courſe is, where the Land to be recovered is in 
poſſeſſion, and a Fine and Recovery is had of it together, the Fine is ſued our firſt; 
for this doth make the Cogniſee Tenant of the Freehold of the Land, and the Re- 
is had againſt him. And when the Recovery is to be had of a Reverſion, and 
that there is an Eſtate for life in being of the Land whereof the Recovery is to be 
had, (Fot an Eſtate for years, or any ſuch like Eſtate will not hinder the ſuffering of 
Recovery) there the courſe is, to get a Conditional Surrender from the Tenant for 
lie, of his Eſtate to him in Reverſion or Remainder, to the end that he may be per- 
ſ& Tenant of the Inheritance; and then the Writ of Entry may be brought; and the 
Recovery had againft him: For if a Writ of Entry be brought againſt the ſtranger , 
ind he vouch che Tenant in tail in poſſeſſion of the Land, and ſo a Recovery i® had; 
or if there be Tenant for liſe of Land, the Remainder or Reyeiſion to another in tail 
or in ſee, and a ſtranger doth bring a Writ of Entry againſt Hm in che Remainder or 
Reverſion, or againſt a ſtranger who doth vouch him, and d a Recovery is had: theſe 
Necoveriet are not good. And yet if the Writ be brought the Tenant of the 
Land, and u ſtranger that bath nothing in the Land together; nd ſo Recovery be 
had ; this Recovery is good enough. And if a Diſſeiſor makt᷑ a Gift itirail of the 
Land to another, and the Weit is drotght againſt him, and he vduch the Diſſciſee, and 
be vouch the Common Vouthee ; thisis a good Recovety: Nyer 252, Co, on Lit. 
46.3.6. (0,316. on Lit:46., Lit By. ſeft.q 19. Plow. 514. D. & . 49. See infra, 
: Fo That it be in ſuch «4 caſe as is not prohibited by ſome Statute-Law 5 for if the Prerogative, 
King give any of his own Land whereof he is feiſed, or cauſe ot procure ahother in 
conſideration of money or other Land, to give the Land whereof he is ſeiſed in tail 
t0any of his Subjects or Servants; in tetompence of their ſervice, or the lixe, the 
to the King in Fee · ſimple or Feel tail, ſuch Eſtutes in tail cannot be barred 
by Common. recovery. Arid therefore if ſuch a Tenant in tail ſhall ſuffer a Re- 
torery of ſuch Lands, it is void, and it will neither bar the Iſſues in Tail. nor any of 
in Remainder, nor the King. 34 H.8.2c, Co. on Lit. 37 l. 2.5. 16. Co 8.77, 7 8: 
But 
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But if the King make ſuch 4 Gift in Tail, N Reverſion to himſelf, arg 
after doth grant the Reverſion to another; in this caſe the Tenant in Tail n 
ſuffer a Recovery, and bar the Eſtate-tail, and the Reverſion alſo. And nw 
Subject by the Kings proviſion doth make ſuch a Gift in Tail, and then doth gran 
the Remainder to the King for life or years only; in this caſe the Eftate.tail, Re. 
mainders, and Reverſions alſo may be barred by a Common-Recovery, $g in othe, 
caſes where 8 Subject doth make a Gift in Tail, the Remainder to the King in Fee. 
this Eſtate-tail may be barred by a Common Recovery. And therefore if there de 
Tenant in Tail, the Remainder or Reverſion in Fee to another, and he in Reman 

or Reverſion by Deed indented and enrolled doth bargain and ſell his Remainder 
Reverſion in Fee to the King; or if one covenant to ſtand ſeiſed to divers Uſes in 
Tail, the Remainder to the King in Fee; in theſe caſes the Eſtates, and the Re. 
verſion and Remainders depending thereupon , may be barred by a Common. 
Recovery. | 

So 17 man make a Gift in Tail, the Remainder in Fee, and he in the Remainder 
doth grant bis Remainder to another for life, the Remainder in Fee to the K; 
on Condition the Eſtate ſhall be void upon the tender of Twenty pounds; in thi 
caſe the Eſtate-tail, and the Reverſion alſo and Condition thereupon may be barred, 
So if the Duke of Lancaſter had made a Gift in Tail, and the Reverdon had (i 
ſcended to the King; this Eſtate-tail might have been barred by a Recovery, 
So if Prince Hexry ſon of H. 7. had made a Gift in Tail, the Remainder to H 5. U 
Fee, which Remainder by the death of H. 7. had deſcended to H. 8. in this ca 
the Tenant in Tail might have barred the Eſlate- tail by a Recovery. And pet i 
the King had made a Gift in Tail, the Remainder in Tail, or grant the Reverkion 
in Tail; intheſe caſes a Common-Recovery might not have been ſuffered to bar tie 
Entail, Remainder, or Reverſion. | { eee 

| And if the Husband, for the advancement of his wife in Jointure, and the prefer- 
ment of the Heirs of their two bodies, make an Eſtate in Tail to him and his Wi 
and the Heirs of their two bodies; and the Wife after her Husbands death, alone 
by herſelf or any other Hasband ſuffer a Common-Recovery of the Land whereof 
this Eſtate is made: this Recovery will not bar the Eftare-tail, Stat. 11 H.7. c.10, 
Co 3.58. 61.59. But if in this cafe the Recovery be ſuffered by the Her in Tai 
or by the Heir in Tail and his Mother together, it is a good Recovery. And there 
fore if A, be ſeiſed of Land in Fee, and he make a Feoffment in Fee to the inte 
that the Feoffee ſhall reconvey it to bim and his wife, and the Heirs-males of hi 
body; and this is done accordingly, and they have iſſue a Son, and ſhe ſurrender 
or make .a Forfeiture; and he enter and ſuffer a Recovery; this is a good Recovery 
and Bar to the Eſtate-tail. Or if the Writ be brought againſt the Mother, and fhe 
vouch the Heir in Tail, and ſo a Recovery is bad, this Recovery will bar the Eſtue- 
tail. And how ſoever at the Common-Law, a Recovery againſt the Tenant for life 
with a Voucher upon a lawful Warranty and a Recovery in value, was a Bar to bin 
in Remaindet or Reverſion, and there was no remedy in this caſe ; yet at this day i 
is otherwiſe, Stat. 14 Elix. ch. 8. Co.15,62.10.43-45-3.6, 

And therefore if Tenant. m Tail after poſſibility of Iſſue extinct, Tenant by the 
Courteſie, gr any other. Fenavt for life, do ſuffer their Lands to be recovered from 
them by Covin and Agreement, either as immediate Tenants, or as Voychees ups 
feigned Titles, without the conſent and to the prejudice of him in Remainder or Re 
verſion: ſuch Recoveries are void, and will not bar the Remainders or Reverliow, 
but are Forfeitures of the Eftates of ſuch Tenants for life. Inſomuch that if Tenant 
for life be made Tenant in fact to the Writ, or Tenant in Law upon the Voucher, 
and ſo a Recovery be had; as if Tenant for life make a Leaſe for years, and the Leſſer 
for years doth make a Feoffment in Fee, and the Feoffee. doth ſuffer a Commer 
Recovery, in which the Tenant for life is vouched, and he youch the Common 
Vouchee:; . theſe, Recoveries will not bind. the Reverſions or Remainders. But tber 
is yo proviſion made at this day to preſerve the Reverſion or Remainder expe 
upon an Eſtate- tail; nor to avoid a Recovery of a Tengnt for life, where be in the 
next Remainder is agreeing and aſſenting to it Y | * 
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therefore if tbere be Tenant for life, the Remaigder to A. in Tail to B. in Sell. 4. 


Tul, Er: with divers Remainders over, and che Tenant for life doth ſuffer a Com- 
mol Recovery, in which he doth vouch A. who doth vouch the Common Vouchee : 
in this caſe this is a good Recoyery, and doth bar a} =ryotee's the Reminders, 
4 Reverfions alſo. And if one be ſriſed f Land in Fee; and have two Sons, A. 


by tis firſt wiſe; and B. and a Dayghter by his ſecond wife,” and he deviſe the. Lund 
6 his wife for her life; the Remainder to B. his Son in Tail, and the Reverfion of 
ide Fel deſcend to A. and the Writ of Entry is brought againſt the Tenant for life, 
and I vöuch F. and he doth vouch the Common Vouchee, and fo a Recovery is 
Ab dot the conſent of the Heir in Reverſion, this is # good Retbvery; and a 
al the Eſtates in poſſeſſion, Remainder and Revetſion/ And if à Writ of 
rrp be drug againſt the Tenant for life, 1 he make default; after default, 
next in Remainder in Tail is received, « be pray in aid of him in Reverfion 
or Remainider, and then they vouch over, arid ſo a Recovery is had; this is a good 
Recovery, and a Bar to all the Eſtates in Remainder and Reverſion, But if the Writ 3 
of Entry be brought againſt the Tenant for life, and him in the Remainder in Tail % on 1 it. 44- 
ether, and they vouch the Comindn Youchee, and fo a Recovery is had; this . — — 
1 be ho good Recovery to bat the Eſtate-tall. And if Spiritual perſons, as Co. 10.373. 1. 
* Biſhops, Deans, Parſons, and ſuch like ſuffer a Recovery of their Eccleſſaſtical lands, 94. Plow. 337. 
ſuch rer is void, and will not bind the Succeſſors. . 
Zar if ig be not in ſome ſuch prohibited caſe as before, and the Recovery be had 
by ind between ſuch-perſoris, and of ſuch things, and in ſuch a manner a8 gforeſaid; 
in ſuch” cafes albeit there be in truth no Warranty made upon which the Voucher is 
bad, and atbeir there be nothing to be recovered in value, for that the Vouchee 
'hith no Land to recover ovef in recompence, and albeit that no Execution 
be done in the life· time of the party againſt whom the Recovery is had, yet 
is the ſame regularly à perpetual Bar to the parties againſt whom the fame is 
bad; and rheir Heirs, of all the Eſtates they have in Fee-ſimple, Eee · tail, or for 
lie in them, and againſt them in Remainder or Revetſion, and their Nemaindets and 
Reverſions that are depending upon the Eſtates : with this difference. The Re- , OPT 
covery with the ſingle Voucher doth not bar any Eſtate but ſuch as the Tenant in Lit. Br. je2.38, 
Tail hath, at the time of the Recovery had, in poſſeſſion: So that if the Tenant in 12 Kd. 4. 13. 
Tail de in of any other Eſtate, as by Diſſeiſin, or the Conveyance of the Diſſeiſor, 13 544-1. 
or the like, this Eſtate is not barred. But the Reco with the double Voucher 
Loth bind and bar all Interefts, Eſtates and Titles, that the Vhuchee hath at the time 
8 into the Warranty, All which is further illuſtrated by the Examples 
owing: | | 
I che Writ of Entry be brought againft'the Tenant in tail, and be vouch the Ca3-5- 10 37. 
non Vouchee, and ſo a Recovery is had; this Recovery with ſingle Voucher 
u a good Recovery, and Bar to the Eſtate- tall, if it be then in poſſeſſion, and 
dot put to a right, and to all the Remainders and Reverſions depending there- 


— "oo | 
$0 if Lands be given to A. in Tail, the Remainder" to the right Heirs of B. C9. 135, 136. 
(. * alive ) and the Writ of Entry is brought againſt the Tenant in Tail, 3/59, _ 
ind he doth vouch over the Common Vouchee ; this is a gobd Recovery, and a — E4 — 
Bar to the Eſtate-tail, and the Remainder alſo. Bur if the Tenanc in Tail be diſ- Co.10.45, 
and then ſuffer a Recovery with a ſingle Voucher; or the Diſſeiſor make a 
in Tail to the Tenant in Tail, and then the Tenant in Tail doth fuffer a 
Recovery with a fingle Voucher; or if the Tenant in Tail make a Feoffment in Fee 
Lang, and then rake back a new Eftate to himſelf from the Diſcontinuee in Tail 
or ih kee. and then doth ſuffer a Recovery with a ſingſe Voucher : By this Recovery 
theEntaitis not barred; hut by a Recovery with a double Vouther, in theſe caſes, 
the'Eftzre-rsil is batted.” And therefore as where the Tenant in Tail doth levy a 
le mike « Feoffment, or bargain and ſell the Land by Need indented and enrolled, + 
and che Writ is broupht againſt the Conuſee, Feoffee, or Bargainee, and he doch 
Woch the Tenant in Tail, and he doch vouch the Common Vourchee; this dorh' 
ir the Eſtate tail, and the Remainders and Reverſions depending thereupon. 
80 
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| and Reverlion 
the wife for her life after the husbands death. Bor if Lands be given to che abend 
and wife, and the heirs of their two bodies, with Remainders over to ſirangers, and 
the husband alone diſcontinue, and the Recovery is ſuffered as in the laſt caſe; it 
ſcems 2 - no Bar to the Eſtates in Tail or Remainder, or Reverſion ferany part 
of the 1 | ics 
And yet if Lands be given to . S. and 5. P. in Tail. and ?. S. diſcontinue the 
whole, ard the Writ of Entry is brought againſt the Diſcontingee, and he vouch 
7.$. alone, this 8 got Recovery for the one half of the Land, and a herto al 
Hus%2nd and the Eſtates, And if Lands be given as before unto husband and wife, and the 
Wie heirs of their two bodies, and the Writ of Entry is brought againſt them both, and 
Lit. Brom. 37. they vouch the Common Voucheeg or the husband alone doth diſcontinue, and 
le vouch the busband and wife both, and they enter into che Warranty, and vouch 
the Common Vouchee, and ſo the Recovery is had; theſe are good Recoveries 
for the whole, and a Bar to all the Eftates in Tail, and to the Eſtate of the Woman, 
and to all other Eſtates. And where Lands are given to a man and his wife, and the 
heirs of che body of the wife, or to the wife and the heirs of her body, and the Writ 
of Entry is brought againſt the husband and wife, and they vouch the Common 
Vouchee ; theſe are good Recoveries, and will bar the husbands and wives, and the 
Eſtates in Tail, Remainder and Reverſion. 
ve. z, And wherea man bath Land in which his wife bath a Jointure, or to which ſhe 
will have title of Dower after his death; if the Writ of Entry in this caſe be brought 


Flow. 514, . 
againſt them both, and they vouch the Common Vouchee, and ſo a Recovery is 
had ; this Recovery will bar them both ; but the husband alone, without her, 
cannot bar her of any ſuch Eſtate by a Recovery, for ſhe may falſifie and avoid 
it after his death. And if Lands be given to husband and wife, and the heirs of the 

66 8.8.4 body of the husband. and the Writ of Entry be brought againſt the husband alone, 


12£44,144 and he vouch the Common Youchee, and ſo a Recovery is had with a ſing 
Co 3 6. Voucher; this is no good Recovery for any part of the Land/ nor Bar to any of he 
Eſtates, albeit the buyband do ſarvive the wife. | > 
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And yet if the Lands be given to two others, and the Heirs of the Body of one of 
them, the Remainder over to a ſtranger, and the Writ of Entry is brought againſt 
one of them; and he vouch the common Vouchee, and fo a Recovery is had; this is 
a good Recovery, and a Bar to all the Eftates for the one half of the Land. 

If Land be given to A. in Tail, the Remainder to B. in Tail, the Remainder to C. 

in Tail, the Remainder to D. in Fee, and A. doth make a Feoffmenr in Fee, and the 
Writof Entry is brought againft the Feoffee, and he doth vouch B. (being him in 
the ſecond Remainder in Tail) to Warranty, and he doth vouch the common 
Vouchee ; this is a good Recovery, and a Bar to the ſecond Eftate-tail; and all the 
Remainders and Reverſions depending thereupon; and yet it is no Bar of the firft 
Eſtate- tail which A. bath. | 

If the Writ of Entry be brought againſt a Mortgapee, and he doth vouch the 
common Voeouchee, and ſo a Recovery is had; this is no good Recovery to Bar, or 
binde the Mortgagor, but that he may enter upon the Condition broken. Curia, 
Mich. 18 Tac. B. R. So was it held by moſt of the Judges in the caſe between Pell 
and Brown. 

So if one give Lands to B ard his Heirs, ſo long as C.ſhall have Heirs#of his Body, 
and B. doth ſuffer a common — and vouch the common Y ouchee; this is 
no good Recovery to Bar the Donor of the poſſibility: For in both theſe caſes, he 
that is to be barred, hath no Remainder or Reverſion, but an intereſt or poſſibility 
which cannot receive a recompence in value. | 

But if in theſe caſes the — vouch to Warranty the Mottgagor, or B. the 
Donee vouch the Doner, and ſo they Vouch over the common Vouchee, and fo the 
Recovery is bad; theſe will be good Recoveries to Bar both them, and their Heirs 

And if one havean Eſtate in Fee-fimple, determinable ona Limitation, or a Condi- 
tion, As if Lands be given to A, and his Heirs, until J. pay him one bundred a 
and then that it ſhall remain to B, and his Heirs ; and A. in this caſe doth ſuffer a 
common Recovery, and yonch the common Vouchee. It ſeems this is no Bar to A. 
and _ Heirs, bus that upon payment of the one hundted pound, he fhall have the 
I a 

So if ong by his Will Deviſe bis Land thus, I give unto A. my Son, and his Heirs 
for ever, nq Land in . paying twenty pound to B. when A. ſhallcome to one and 
twenty yeah of age, and then to A. and his Heirs for ever; and if A. ſhall die 

without Heirs of his Body, C. being then living, that then C. ſhall have it to him, 
and his Heirs for ever ; and A. pay the twenty pound to B. at his fall age, and then 
ſuffer a Recovery of the Land; this is no Bar to C. of his Eſtate. Co. 3. 5. 

But here it muſt be noted, that in the caſes before where it is ſaid, That a Recovery 
is void, it is meant as tothe Heirs, and them in Reverſion, and Remainders; for as 
to the parties themſelves, that do ſuffer the Recovery, the ſame is for the moſt part 
good, and bindeth them by way of Eſtoppel and Concluſion. 

And it muſt be noted #Hfo, That a firanger that hath right to the Land at the 
time of the Recovery ſuffered, is not barred at all by the Recovery, or by his Lacheſ7 
of Ne elaim, cc. as in the caſe of a Fine. See Brownl. 1 part, 36. 193. 2 part. 
171. | 

The Recoverors in common Recoveries, their Heirs and Aſſigns, ſhall have the 
like Remedy againſt Lefſees for lives and years of the Land recovered, their Execu- 
tors or Aſſigns, by Diftreſs, Avowry, Action of Debt, for the Rents and Services re- 
ferved upon their Leaſes, that ſhall be due after the ſame Recoveries had ; and alſo 
hke Actions of Waſte done after the Recovery had; and like Remedy upon a diſtur- 

ina Preſentation to an Adyowſon, and in like manner and form, as the Leſſor 
ſhould, or might have had, if the ſame Recoveries had never been had, albeit the 
ſame Leſſees do never Attorn to the ſame Recoverors. And if a man make a Leaſe 
for years to begin at Michae/mas, reſerving Rent, and before Micbaelmas he ſuffer 
a Recovery; in this caſe the Recoveror ſhall diſtrain for this Rent, which the Leſfor 
before the Recovery, could not diſtrain for: But if the Recovery had not been had, 

be might have diſtrained. 7 H.8:4. Dyer; * Co. on Littl.104, 
0000 A 
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Or a Recovery may be avoided, for that another hath ſome Eſtate, in the thing 
there 


is a Recoyery bad of Land, whereof there is a Leaſe ot Eftate for years, by Statue 
Elegit, or the like: Or it may be avoided, for that the Rovery is had by Coven, ay 
when it is ſuffered by Tenant for life, to dif-inberit him in Reverſion; or when it is 
gotten by ſome undue practiſe and ſiniſter dealing, for in this caſe it is ſometime 
made void by a Facat or Sentence of a Court. 

And where a Recovery is avoidable or reverſable, for any of theſe, or ſuch other 
like cauſes, ĩt muſt be avoided by him, whom it doth concern, that is barred and bound 
by the ſame Recovery that ſhould have had the Land, if the ſame Recovery had not 
been, ard not by any other whom it doth not concern. As if an Erroneous Recovery 
be ſuffered by Tenant in Tail; in this caſe his Iſſues, or if they fail, the next in Re. 

mainder or Reverſion, ſhall defeat it: l | 

So alſo.if the Land be recovered againſt a ſtranger, the Tenant in Tail ſhall avoid 
it z andi if. the Land be recovered againſt a Diſſeiſor, the Diſſeiſſee ſhall avoid it: 
And if the Land be recovered againft him in Reverſion or Remainder, the Tenant ſor 
years, by Staute or Elegit, ſhall avoid it: But in theſe laſt caſes, they ſhall falſifie and 
avoid it, during their particular Eſtates onely. 

So allo the Wife ſhall falſifie the Recovery ſuffered by her Husband alone, 2 to 
her Title of Dower onely, and no longer, or further. And he in the Reveiſion or 
Remainder, ſhall falſifie and avoid the Recovery ſuffered by the Tenant for life, either 
in the life time of the Tenant, or afterwards, But neither he in Reverſion or Re- 
mainder, or any one, by or under him, or any other, can falſifie a Recovery ſuffered 
by the Tenant in Tail in Poſſeſſion, except it be for ſome ſuch cauſes as before. And 
the Recoveror bimſelf cannot falſiſie a Recovery. So neither can a Guardian, ora 
Tenant of a Manor, As if one hold Land of a Manor, and a ſtranger recover the 
Manor by a feigned Title; a Tenant of the Manor cannot falſifie this Recovery. 

And in all theſe caſes, where a Recovery is avoidable, and a man hath power given 
to falſifie : He muſt do the ſame by Writ of Error ſometimes, as in the caſe of Erro- 
neous proceedings ; and ſometimes by pleading and the ſetting forth of the Special 
Matter, as in the caſe where Tenant is not Tenant of the Freehold, or whenthe Re- 
covery is had by Coven; againſt the Tenant for life, or the like; and ſometimes by 
the ſhewing and ſetting forth of the Practiſe to the Court, and a Motion made, that 
a Vacat may be had upon the Judgment for the cauſes alleaged. 33 Eljz.3. Co.5.49. 
= H.8: 15. Cv. on Littl.46. 104. Co.3. 78. Dyer 249. Co 3. 4. 1. 62. 5.39 
Plow, 515. 
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CHAP. CXXXVI, 
Of Relation. 


T is fo juris to make a nullity of a thing from the beginning, veg. t. 
for a certain intent which had eſſence ; or more plainly, A ficti- 1. Relation, 
on of Law, whereby ſomethingis for Special Purpoſe, deemed hat. 
never to have been, which in truth was; or as others define it, 

A Ic is a Term of Law where in conſideration of Law, two times, 

8 ſo conſidered, as if they were all one; and 

the thing ſubſequent is ſaid to take his effect at the time pre- 

ceding, As if one deliver a writing, to be delivered to one upon nelivery of a 

payment of money: Now when the money is paid, this De- Deed. 

livery ſhall relate unto the firſt Delivery, and be of force from that time. 

And this the Law doth moſt commonly make to help Acts in Law, and not the 

Acts of the Parties, and propter neceſcitatem nt res magis valeat quam pereat, ( that 

is) for neceſſity to make the thing to take effect; and therefore ic ſhall never work 

to any other collateral intent, but ſhall be reftrained onely to the ſame thing, and to 

the ſame intent, and between the ſame parties onely, and ſhall not be ſtrained to a 

third perſon, that is not party, nor privy to prejudice him; neither ſhall it make that 

tortiousi that was lawful before; nec operat ur alicui demnum, (that is) nor ſhall it en- 

ure to hurt any body: As inthe caſes beneath, Co.1, 99. 7. 39: Plow:4898. 

Relations are allowed in caſes of Conditions, Judgments, Executions, and Actions, 2. Where Re! 
in caſes of Offices, in caſes of Inrollments, in caſes of Acts of Parliament, in caſes {ations are al- 
of Adminiſtration, Probate of Wills, in cales of Agreement, in caſes of Forfei- Oed, or not. 
tures, in caſes of Indentures, to guide a precedent Aſſurance: For which ſee the 
Titles, 10 H. 6. 6, Dyer 136; But it ſeems in caſes of Attornment it doth not allow 
a Relation; and therefore if one Reverſion be granted to two men, by two ſeveral 
Deeds: And he that bath the laſt grant ger Attornment firſt, and after the other get 
Attornment alſo, the ſecond Grantee that got the Attornment firſt ſhall have the 


Reverſion. - Co. 1. 99. 7.39. J. 16. (0,2. 73,78. 3.83. 9. 9, 1. Littl. ſeft 
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"A Judgment againſt an Heir upon the — of his Anceſtor, ſhall have Re- Sd. 2. 
lation to the time of the Writ firſt purchaſed, and from that time it will avoid all 3- Where Re- 
Alienations made by the Heir. See udgment. Where a — againſt any man — — — 
doth binde his Lands he hath in Fee ſimple, and Execution ſhall relate for them to — * 
the time of the Judgment put for Goods and Chattels, contra. | how of a 

If an Office had intitled the King, by reaſon of a Seigniory, it ſhall relate to the Judgment. 

time of the Anceſtors death, to this ſpecial intent, to give the King the Meſn profits Ot an Offices 
of the Land: And if it intitle him ratione prioris recti, ce. by reaſion of his firſt 
Right or Title, it ſhall relate to the time of the Right or Title accrued, as to the 
time of the Condition broken, or Alienation in Mortmain, to give the King the 
Meſa profits, But where he was intitled to Land Pure protectionis ſue Regie, (that / 
ie) by his Regal Protection; as in caſe of an Idiot, a nativitare, ot nomine deſtrictionu, 

(chat is) in the name of a Diftreſs: As where his Tenant did alien, or his Widow 
marry without Licence, ſo where he was intitled by an Attainder of Felony, In 

theſe caſes the Office ſhall have Relation, as to avoid all Alienations, and mean In- 

rumbrances to the time of the Nativity of the Idiot, Alienation, or Marriage of his 

Tenant, and Felony committed, but as to the mean profits to the time of the Office 

found onely. And therefore if the Husband end Wife be Joyntenants of a Leaſe, 
and the Husband kill himſelf, and this was after found by Office : this ſhall relate to 
the time of the murther, and ſo intitle the King to the whole, Co. 8. 170. 4. 126: 
Stamf. pl. cap.13. Kelw.71: Plow. 486. Co. . 131, 
O00003 The 
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Of an lnroll- 
ment of a 

Deed of Bar- 
Lin and Sale. 


Fed. 3. 


Dower. 
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Conditi n. 


Leiſe. 


= 
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The Inrollment of a Deed of Bargain and Sale, when it is done within the 
moneths, ſhall to moſt purpoſes relate to the time of the Delivery, or of the Date of 
the Deed. And it is given as a Rule, that it ſhall have relation to the time of the He. 
livery of the Deed; viz: To avoid all mean Eftates and Charges made to a 
by the Bargainor after the Delivery of the Deed before the Inrollment, but not to 
diveſt any eſtate lawfully ſettled in the interim in the Bargainee bimſelf : And there. 
fore if one bargain and ſell his Land by Deed indented to one, and after before the 
Deedis inrolled, he enter into a Statute, or grant a Rent charge out of this Land 
of make a Leaſe of the Land to another, and then the Deed is inrolled within the 
time; in this caſe the Relation ſhall avoid all the mean Charges and Eſtates; Angie 
A. bargain and fell his Land by Deed indented to B. and afterwards doch ſell the fame 
Land by Deed indented to C. and the Deed made to (is firſt inrolled, and then the 
Deed made to g. isinrolled; alſo within the fix moneths ; in this caſe B. ſhall have 
the Land, and the Relation of his Inrollment ſhall make the Inrollment of the other 
Deed void. So if A. levy a Fine of the Land to C. yet Z. ſhall have the Land. 
But if the firſt Deed made to . be not inrolled within the fix moneths, and the Deed 
to C. be inrolled within the ſix moneths, contra. Dyer 218. Curia, Mich, 3 fac. 
B. R. 

If A. bargain and ſell Land to B. and after levy a Fine to B. of the ſame Land, and 
after within fix moneths the Deed is inrolled ; in this caſe B. ſhall take by the Fine, 
and not by the bargain and Sale. Co.4..71, 

If one Joyr tenant alien all his Lands in Dale to A. and before the Inrollment, the 
other Joyntenant dic, and after the Deed is inrolled ; in this caſe but a Moyety, and 
not the whole Land doth paſs. Bro. Fait Inroll.g. 

If A. bargain and fell his Land to B. and after this A. doth become a Bankrupt. and 
the Commiſſioners ſell the Land to C. and after the Deed is inrolled within fix 
monethsz in this caſe B. and not C. the Purchaſor ſhall have the Land. So heid 
4 Car. B. R. 1 100 

If A. bargain and ſell his Land held in Capite to B. in Fee, and B. dieth before 
Inrollment, and then the Deed is inrolled ; in this caſe the Heir of B. ſhall bein 
Ward for the Land. And ſo was ic held by all the Juſtices in Sir Malter Earl: cale, 
Paſche, 15 ac. Curia, Ward. And yet ia this caſe the Wife of the Bargainee ſhall 
not have Dower, as was held by Auderſon Chief Juſtice, and Juſtice almſlyg. 3 ?ac. 
Co, B. And again in Sir Robert Barkers caſe, 6 Fac. And if one bargain and ſell his 
Land to 7. S. and after this the Rent incur ; and gben the Deed is inrolled; the Bar- 
gainee, and not the Bargainor, ſhall have the Rent, Per Curiam B. R. Hill, 
11 Car. . 

If A. bargain and ſell his Land to B. in Fee, and then marry C. and die, and C. is 
endowed, and after the Deed is inrolled; in this caſe the Dower of the Woman ſhall 
be taken away by Relation, as was held in Baron Frevili caſe. 22 Eliz. Co. . 

If A. bargain and fell Land to B. and C. in Fee, and B. releaſe to C. before the 
Inrollment ; this Releaſe is void. 3 Pac. Co B. 

If A. Diſſeiſſor, bargainand ſell the Land diſſeiſed to B. in Fee, and the Diſſeiſſee 
doth releaſe to the Bargainor, and after the Deed is incolled ; in this caſe this Releaſe 
ſhall avail B. So held in Afochers caſe. 10 Eliz. 

If A. bargain and ſell his Land to B. and B. before Inrollment doth bargain ard 
ſell the Land to C. the firſt Deed is inrolled, and chen the ſecond is inrolled; in this 
caſe the laſt bargain and ſale is void, and ſhall not be made good by Relation, 28 was 
held by the Court in Sir Robert Barkers caſe. G Pac. 

If a Leaſe be made, rendring Rent on condition to re-enter for not payment, and 
the Leſſor bargain and ſell the Reverſion by Deed indented ; and after the Deed made 


the Rent is arrear, and then the Deed is inrolled ; in this caſe it ſhall not relate to 


give re-entry. for the Condition broken. So was it held in Sir Chrifopher Hattons 
caſe. 

If A. bargain and ſell Land to F. in Tail, and B. before Inrollment of the Deed, 
doth make a Leaſe according to the Statute of 32 H,$ and after the Deed is inrolled; 
this is a good Leaſe, So hath it been adjudged. 1 
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If A. acknowledge a Statute to B. and Z extend it, and after it, and before a Of a tare x 
Liberate, A. become Bankrupt, and the Commiſſioners ſell the Land, and after the 
Liberateis had; in this caſe the Liberate ſhall relate to the extent, and avoid the ſale 
dy che Commiſſioners. B. F. 4 Car. 
If a Feme-ſole deliver a Deed as an Eſcrow, to be afterwards delivered as her Deed, Sei 4. 
and before this delivery as her Deed, ſhe die, or take a Husband ; yet if this Deed — — 
de after delivered it ſhall be good by Relation, and ſaid to take effect as ab initio, of aner of 
(.) From the beginning. Co 3. 35. Plow. 344. And for the Relation of a Deed Deed, or nor: 
made by a Woman-· ſole, or Infant, ſee Deed. Yet where an Obligation is defivered 
as an Eſcrow, and the Obligee before the ſecond Delivery, releaſe the debt or duty, 
this were no bar of the Debt, for to this collateral purpoſe, it ſhall not relate. So 
if an Infant or a Feme-covert deliver a Deed as an Eſcrow, and before the ſecond De- 
livery ſhe become Sole, or he become of Age; this Deed ſhall not bz made good by 
Relation. Perks Fect. 139. Co. 3. 35. Celdib. 163. 
Soif a Diſſeiſee make a Leaſe for years, and deliver it as an Eſcrow to another, 
and com him to enter into the Land, and deliver it as bis Deed to the Leſſee 
here ic ſhall be ſaid to take effect by the ſecond Delivery, and ſhall not relate; for 
then the Leaſe would be void, So if a Feoffee on condition grant a Rent - charge out 
of the Land, and the Grantee bring an Annuity ; this is a good Annuity between 
them two, but ſhall not relate co prejudice the Feoffor,if he re-enter on this condition. 
Co.3- 355 & Co. 3.29. 
If one make a Feoffment of a Manor by Deed, or without Deed, and a long time g. Where a fe- 
after Livery, the Tenants do attorn to the Grantee : Now by this the Attornment lation ſhajl be, 
ſaall relate to paſs the Manor ab initio; but not to charge the Tenants for the Ar- — _ 
rearages in the mean time. So if one Iafeoff an Infant or Feme covert, and aſter 
give, grant, or deviſe the Land, or any thing out of it, and after the Infant or Wo- 
nan diſagree to it; this ſhall relate to this purpoſe, to diſcharge the Husband or In- 
int from damages for the time; but not to make the Void Gift or Grant good. S0 
f a Diſſeiſor make a Feoffment to A. and B. by Deed, and give Livery to 4. in the 
ume of both, and A. dies, and B. diſagrees ; this ſhall relate to charge him of the 
nean profits, bat to no other purpoſes. Co. 3. 29. Co. upon Litti 3 10. 
When the Wife is indowed by the Heir of her H ſhe ſhall be in immediate- 
ty from che Husband; and thereſore if the Husband were a Diſſeiſor, and the Heir 
in by diſcent, yet the Diſſeiſor may enter upon the Wife: for things relating to a 
time long before, be as if they were done at that time. 36 H. b. 7. Littl. g. 
See more in Grants, Teſtaments, Forfeitures, Attainders, and in Crompt. Pur. 19. 
15. 7. 12. New Book, of Executers, 76, 77. 
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Releaſe, 


CHAP. CXXX VII. 
Of a Releaſe, 


Releaſe is the giving or diſcharging of the Right or Aion 
which a man hath or may have, or claim againſt another man, 
or that which is his: Or it is the conveyance of a mans 
or Right which he hath unto a thing, to another that hath 
Poſſeſſion thereof, or ſome Eſtate therein, And this albeir. 
it may be made by other words, as Dedi, Conceſi, or Re. 
nunciaſſe. or fuch like; yet it is moſt commonly and proper. 
ly made by theſe words, Remiſiſſe, Relaxaſſe, & quictom cla- 

: maſſe, all which are much to one purpoſe. He that makes the 

Releaſe is ſometimes called the Releſſor, and he to whom it is made, the Releſſee. 

Terms Ley. Weſt. Symb. Iib. 2. ſect. 466. | 

There are two kindes of Releaſes like unto thoſe of Confirmation, viz; A'Releaſe 
Expreſs, or in Deed, and that is a purpoſed Releaſe, when the Act done, or Deed 
made, is intended a Releaſe : And this is always done by writing; and then it is dr. 
fined by ſome to be an Inſtrument, whereby Eſtates, Rights, Titles, ARjons, and 
other things be ſometimes extinguiſhed, ſometimes transferred, ſometimes ahri 
and ſometimes enlarged, which is after this manner. Noverint, &c. me A. 4B. remi. 
ſiſſe, relaxuſſe & omnino de me [vel pro me | & hered meis quietum clamaſſe C. ; D. 
totum jus, titulum & clameumque habui, habeo vel quoviſmode in futuro habet 
de && in uno meſuagio cum pertin in F, ec. And a Releaſe implied, or in Law, and 
that is when the Law by Intendment and Conſtruction, and by way of 
doth make a Releafe of an Act done to another purpoſe : And this is ſometimes by 
writing, and ſometimes without writing. Theſe Releaſes alſo are ſometimes of a hate 
and naked right, and ſometimes of a right accompanied with ſome Eſtate or Intereſt; 
and ſometimes they are of Actions real, or in Lands or Tenements, and ſometimes of 
Actions perſonal, of, or in Goods or Chattels, and ſometimes of Actions mint, partly 
in the Realty, and partly in the Perſonalty. Co. ſuper Lirel. 264, 265: 

A Releaſe is much of the nature of a Confirmation, for in moſt things they agree 
and produce the like effects: This therefore is ſaid ſometimes to enure by way of 
mitter le eſtate, that is, by way of giving or transferring or enlargment of an 
or Intereſt, and ſo doth give ſome new Intereſt or Eftate to him to whom it is made: 
And ſometimes it is ſaid to enure by way of mitter le droit onely, that is, by way of 
giving, transferring, and diſcharging of a right Title or Entry unto him, to whom it 
is made. And ſo ir doth ſometimes perfect an Eftate that was imperfeR anddefeaſidle 
before, and enure by way of Entry and Feoffment : And ſometimes alſo it doth en- 
ure to make a Conditional eftate abſolute: And ſometimes alſo it doth work and ea - 
ure by way of extinguiſhment or diſcharge : And then alſo ſometimes it doth enure 
by way of diſcharge or extinguiſhment, as againſt all perſons, and ſo as that whereof 
all perſons may take advantage : And ſometimes it doth enure onely asa Diſcharge 
againft ſome perſons onely, and as to or againft other perſons by way of Miter i: 
droit: And ſome of theſe in Deed enure by way of Extinguiſhment, for that be to 
whom the Releaſe is made, cannot have the thing releaſed : And ſome of them have 
ſome quality of ſuch Releaſes, and are ſaid to enure by way of Exringuiſhment, but 
in truth do not, for that he to whom the Releaſe is made, may receive and take the 
thing releaſed. And in ſome caſes alſo a Releaſe like a Confirmation, doth enure by 
way of Abridgment. But a man cannot Bar himſelf hereby of a Right that ſhall 
come to him hereafter ; and therefore it is held, that theſe words uſed in Releaſes, 
[. Due quoviſ modo in futuro habere potero] are to no purpoſe, Co. ſuper Little 193, 


273, 277. (0.1. 147. Littl. (eft,6c6. 459. 465. 466. 446, rank 
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by releaſe, and ſo alſo may rights and titles to goods and chattells. Alſo all actions 
reall, perſonal) and mixt, may be given, diſcharged or extinct by releaſe; for how. 
ſoever rights and titles of entry cannot be, granted by act of the party, nor any 
action may be granted from one man to another by act of the Law or the 

rty , ye all cheſe may be releaſed to the terre-tenant, And a right to a free- 
hold or Inheritance, ſeigniory or rent in preſents or futuro may be relealed five 
manner of wales, and the firſt three waies without any privity at all. 1. To 
the Tenant of the free hold in deed or in Law. 2. To him in the remainder 
+ To him in revetſion. The other two waies in reſpect of privity without any eſtate 
or right, as by demandant to vouchee, Donor to Donee after the Donee hath 


diſcontinued, Brown. .1 part 110. 116, 149. Ce, 10. 48 ſuper Litt. 268: 269. 


_— 
Me conditions annexed to eſtates, powers of revocation of Uſes, Warran- 
ties, Covenants, Tenures, Services, Rents, Commons, and other profics' to 
be taken out of Lands may be diſcharged, extinguiſhed and determined by releaſe 
tothe Tenant of the land, &c. Byo Releaſe in toto. | = 

Alſo poſſibilities of Land &c. if they be neer and common poſſibilities albeit they 
de not grantable over to another perſon, yet may they be releaſed to him that hath 
the preſent eſtate of che land. And therefore if a man poſſeſſed of a terme deviſe ir 
to A for life, the remainder to 8 ard bis Heirs males during the terme; in this caſe 
ulbeit may not grant his intereſt over yet he may releaſe it to A. and if «deviſe 
to I twenty pound when he comes to the age of twenty four years, and die; in 
this caſe B after he is of the age of twenty one years may releaſe this legacy. So a 
covenant to doe a future act may be releaſed before it be broken. 

And it ſeems alſo the conuſee of a Statute or Hance may releaſe to a 

Feoffee of part of the Land and ſo barr himſelf of Execution of that Land. 

Aud if I grant to I S that if he doe ſuch a thing he ſhall have an annuity of twenty 
pound for his life; in this caſe it ſeems 7 ꝙ may releaſe this before the condition be 
performed. And if I make a Feoffment to I ꝙ to divers uſes with power to revoke it; 
Imay releaſe this power to one that bath 7 eſtate of freehold in poſſeſſion, rever- 
fion or remainder in the Land And yet if I make a Feoffment to I S with proviſo 
that if B revoke, that the uſes fhall ceaſe ; in this - 7 B cannot releaſe this 


ex. 

And a remote poſſibility that is altogether. incertaine cannot be releaſed, And 
therefore if the ſonn of the Diſſeiſee releaſe to the diſſeiſor in the life time of his 
father ; this releaſe is void. And ſo if the conuſee of a Statute releaſe his rigbe to ihe 
land of the conuſor before execution this releaſe is void. And ſo if a. plaintiff re- 
leiſe to à Bail in the Kings Bench before Judgement given, this releaſe. is void. 
Co, 10. 47. 51. 52. 5. 70. 71. ſuper Litt, 265. Lit. Set. 446. (01.111, 111, 
Dier. 57. Co. 1. 113. 174. | | | 

So if one promiſe to pay me ten pound upon the ſarrender ofmy Land to him,and 
that if be ſhall ſell it for above fifty pound that then he ſhall pay me tenn pound 
more, and I releaſe this to him before he do ſell it and before 1 do ſurrender, in 
this caſe this doth not releaſ the ſecond promiſe becauſe it is not releaſable. Adjudged 
Trin. 14, fac. B. R. 

Alſo Debts, Legacies, and other duties may be releaſed and diſcharged thereby 
before or after they become due. And therefore a rent or annuity may be releaſed 

ore the day of payment. 

And fo alſo may a debt due by obligation: Judgements, Executions, Recogni- 
ſinces andthe like, by apt words be diſcharged by releaſe. See infra 

If the charge or duty grow by record, the diſcharge and releaſe thereof muſt be 
by record alſo. And if it grow by writing, the 


Lands, Tenements and heredicaments themſelyes may be given and transferred by 4. What things 
of releaſe, and all rights and titles to lands may be given, barred anddiſcharged, I be re- 


le 
And 


ad how. 


$. How and 


diſcharge and releaſe muſt be by — 


witing alſo. Nihil eſt magis rations conſentaneum quam codem modo quodgue diſſolve» things way be 
re quo conflatum eſt. And therefore a duty growing by a verball 
one caſes be releaſed by word without writing. 


Bur 


agreement may in 'clcalcd, 


Or not. 
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Condition. 
Deſeaſance . 


6 Whatre- 
leaſes may be 


made of lands 
or Tenements. 


And what ſhal 


be ſaid a good good. 


But arly lands and Tenements cannot be given, nor rights and titles 
and — — releaſe without a Deed in writing nz 
. Areleaſe that doth enure by way vf witter ie eſtate, mitter le droir, or extinguiſh. 
ment, may be made upon condition or with a deſeaſante, ſo as the condition & 
defeaſar.ce be contained in the releaſe or delivered at the ſame time with it, for no 
defesſfance made after can avoid the force of a releaſe made before. Co ſuper Lit, 
274. Perk Seft. 7 18. Lit. 467. (0. 1. 111. 21. H. 7. 24. | 

And yet a releaſe may be delivered as an eſcrow, and ſo the force of it mays 
ſaſpended for a time. 85 * 

But a teleaſe of a condition may not be made upon a condition. BS: 

Not may a releaſe of i chattell be upon a condition ſubſequent, but it miy be 
opera eotiivion precedent. 

And therefore if a man releaſe a debt to another apon condition that the teleſſut 
may have ſuch a debt owing from a third perſon to the releſſee; this is i good tou 
dition. Curix. B. R. Hill. 9 Car. Barkley & Peres cafe. 

A reesſe of all action may be made untill a time paſt, as until! the firſtof 4 
laſt, or untill the day of the date of the releaſe ; and this will diſcharge all Addis 
till then and none after. Dier 307. 21 H. 7.24. Co. ſuper Litt. 274. Set. 40. 
Bat a releaſe cannot be made of a right or action for a part of an eſtate, ot ſit 
a time only, as for one year, or untill Michaelmas next, or the like: for a releaſe 
fuch athing for one day or for one hour is a releaſe of it for ever. 

And yet a man may reteaſe his right in a part of the land. And thereſote ifa nan 
be diſſeiſed of two acres, he may releaſe bis right in one of them and enter into thi 
other acre. | — | 

Alſo a releaſe in the hatute of an acquitance may be of part of a debt. 

And therefore if one be bound in an obligation of four hundred pound to pe 
two hundred pound at Micbaelmat, and at brit mar after the . by bis Deed 
releaſeth three Handred ninety pound parcell of the faid four hu ind this d 
a good releaſe for ſo much rad no more. Adjadged Barkley & Perkzs cafe. Hil, g 


Car. J. R. | 

In every goodfeleaſt ity Deed, bowſvever it enure, theſe things are requilite. 
1 Thatthete be u good U and a good Releſſee, and a thing to bereleaſed, 
- 2 That che deed be well feated, delivered &c. And if it tend and enute by way 
of enlargemeat of eſtate, then theſe things are further required to mkethe leak 


releaſe in deed 1 He that doth make the releaſe muſt have ſoch an eſtate in himſelf as ont of 


Or not. And 


which ſuch an eſtate may be derived ind granted to the Releſſce as is intended by 


Ann wy "0 the Releaſe, as if be have the reverfion in Fee of Lands, be may relcaſe to a Tenant 
made. for years and thereby encreaſe his eſtate to an eftate for life or in tail, or he may 
2 — it paſt his whole Fee · ſimple by the releaſe. Dyer. 251: 

oth enure 


by way of er · 


—— or 
paſſing cf an 
eſtate. 

x. In reſpect 
of the eſtate 


But if there be Leſſee for years rendring rent, and the reverſion is granted for 
life the remainder over in Fee, and the Grantee of the reverſion releaſe all hu right 
to bim in rethainder, and then he in the remainder grant the Reverſion, ind the 
Tenant for life releaſeto the Grantee alſo; in this caſe it ſeems both theſe releaſes 
ate void and cancot enure as releaſes, bowbeit it may be if they have words of ſur- 


of the teleſſor. render in them they may enute as ſurrenders. Per Fſtice Jones; 5 (ar. Dier idew: 


Surrender, 


So if there be Leſſee for years, the remainder in Tail, the remaindec in Fee, and 
the Leſſee for years being a woman doth marry with him in the remainder in Fee, 
and he inremainderin Tail releaſe to bim inremainder in Fee; this is a void releaſe. 
Adjuaged Trin. 5. Fac. B. R. Buttlers caſe. n 

So if Tenant for life releaſe to him in remainder in Fee or in Tail; it ſeems this 5 
void and cannot enure as a releaſe 

So if there be Tenane for life, the remainder ia Tail, the remainder in Fee, and be 
inremainder in Eee releaſe to the Tenant for life; this will not increaſe his eftate. 

And if the Tenantin Tail in in this caſe releaſe to the Tenant for life, his ente 
ſhall be no longer increaſed hereby then for the life of the Tenant in Tail. Lit. Sil. 
598. Plow, 556, Co. ſuper Litt. 345. He 

2, 


1 — Fang 4 Fong 


Cuny7,, " Reheafe. 


84 


2. lle to whom the releaſe is made muſt have ſome eſtate in poſſeſſion in deed , 1, reſpe& of 


or in law, or in reverſion in deed, in his own'or anothers right of the lands whereof the eſta e of 
che releaſe is made to be as a foundation for the releaſe to ſtand upon; for a releaſe dim ro whom 
ch muſt enure to enlarge an eſtate cannot work without a poſſeſſion joined with he releaſe is; 


o_ And therefore the releſſee muſt be leſſee for life,years, or tenant by ſtatute 


Merchant, Staple, Elegir, or as gardian in chivalry that doth hold the land over for 
the value, or at leaſt he muſt be tenant at will: And therefore if a man let his land to 
anotber for term of years to begin preſently , and after the leſſor or his heir doth 
releaſe to the leſſee (after his entry and being in poſſeſſion) all his right in the land; 
thisis good to enlarge the eſtate according to the time ſet down in the releaſe. But if 
the releaſe be before the term begin, or after the term begin and before the leſſee 
have entred; (bowſoever if any rent be reſerved on the leaſe it may enure and be good 
to extinguiſh that rent) yet it is not good co enlarge the eſtate, And yet if a tenant 
for 20. years in poſſeſſion make a leaſe to B. for 10. years, and B. enter and he in 
the reverſion releaſe to che firſt leſſee for years; this is a good teleaſe to enlarge the 
92 if a man make &a leaſe for years the remainder for life or years, and the firſt 
keſſcedoth enter; in this caſe a releaſe to him in remainder is good to enlarge the 


eſtate. 

80 if I grant the reverſion of my tenant for life to another for life, and after 

releaſe to him and his heires; this is a good releaſe to enlarge the eſtate. Co ſuper Lis. 
270: 273. 265: Lite. Seft. 459. Plow.423. Dier. 4. 15 H. 7. 14. 
So if a man make a leaſe for life or years to a feme ſole, and ſhe take a husband, 
and he in the reverſion releaſe to the husband and his heires; this is a good releaſe to 
enlarge the eſtate according to the words of the releaſe, - But if the caſe be fo that a 
man had an eſtate in poſſeſſion of land, and he be now out of the poſſeſſion of it, and 
have but a right only to it; or if he have a poſſeſſion only and no eftate;or if he have 
peither eftate nor poſſeſſion; in theſe:caſes x releaſe made to ſuch 4 one will not 
availe to enlarge his eſtate. Co. ſuper Lite. 273. 


And therefore if a man make a leaſe for life the remainder for life, and the fiſt 


leſſee dieth, and the leſſor releaſe ea him in remainder for life, before his entry; this 
ua good releaſe to enlarge his eftate, for he hath an eftate of freeb61d in law capable 
ofenlargement by releaſe before entry. But if there be leſſee for life, the remainder 
for life, the remainder in tail, the remainder in fee, and the leſſee for life is diſſeiſed 
qod during the poſſeſſion of the diſſeiſor he that hath right doth releaſe to one of 
them in the remainder, this is void. So if lands be given intail or leaſed for life, and 
the donee or leſſee is diſſeiſed, and during the poſſeſſion of the diſſeiſor the donor 
or leſſor doth releaſe all his right co the donte or leſſee, this is void and will not en- 
155 his eſtate, bowbeit if there be any rent reſerved on the eſtate it will extiopuiſh 

rent. 3 

So if the tenant by the curteſie grant over bis eſtate, and after he in reverſion doth 
—_ tothe tenant by the curteſie, in this caſe his releaſe is void and wil not enlarge 

ate. ' 

So if an Infant make a leaſe for life, and the leſſee granteth the eſtate over with 
warranty, and the Infant at fall age doth bring a Dum fuit infra ætatem, and the te- 
nant doth vouch the grantor, who doth enter into the warranty, and the demandant 
being the Infant doth releaſe to him and his heires, this will not enlarge his eſtate, for 
in truth he had no eſtate before, and that which is not cannot be enlarged. 

And if leſſee for life or years, releaſe to him in remainder or reverſion, this cannot 
— as a releaſe, howbeit if there be apt words it may amount to a Surren- 

er. 

And if a man have only an occupation of land as tenant at ſuffergnce, :1s when a 
leſlee for years doth hold over his terme, or the like; no releaſe to him can work any 
enlargement of eftate, for albeit he have a poſſeſſion yet hath he no eſtate, and 
beſides in this caſe there is no privity: which is the third thing required in theſe re- 

, leaſes, Co. ſuper Litt. 270. Litt. Sect. 35 1. Litt. Sect. 455, 456: Co. ſuper. Litt; 
273. Dier. 251. Co. ſuper Litt, 271. Lite. Seft, 461. * 
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3. In reſpect of 
pſi vi 40 


nnn 


For as in all theſe releaſes that enure by way of increaſe or paſſing an eſtare 
muſt be ſome eſtate in the releſſor and the releſſee, ſo there muſt be ſome. — 
eſtate between them at the time of the releaſe made, for an eſtate without pyiv; 
is not ſufficient. And therefore i: muſt be, between donor and donee, leſſor and 
leſſee, and the Ike, as in the caſes before, between him in reverſion and the 
life or years, tenant by ſtatute Mercbant or Staple, or by wg or Gardianin C. 
valry that keepeth the land for the value. And if tenant for lite leaſe for years, 
he in the reverſion and the tenant for life doe joine together and releaſe to the jeſſe 
for years; this is a good releaſe to enlarge the eſtate. So if he in reverſion releaſe to 
the husband that bath an eftate in the right of his wife only for life or years; this iu 
u good releaſe, So if leſſee for years make a leaſe of the land but for part of the terme 
the privity continueth till , and therefore a releaſe to him is good to tun the 
eſtate. 05-25 
But if he aſſigne over all the terme then the privity is gone, and therefore releaſe 

made to him afterwards is void, And then a releaſe made to the aſſignee of theteeme 
is good to enlarge the eſtate. And if a diſſeiſor make a leaſe for life or years, 1 
after he and the diſſeiſet joine to gether to make a releaſe to the leſſee for life 
this is a good releaſe to enlarge the eſtate. But if the diſleiſor in this caſe make 1 leiſe 
for life or years, and the diſſeiſee or he that hath right releaſe to the tenant for life 
or years; in this caſe the releaſe is void for ware of privity. And if there be leſſee 
for years the remainder for life, and he in reverſion releaſe to the leſſee for yearsor 
him in remainder for life and his heirs all his right; this is a good releaſe to workan 
enlargement of eſtate. So if one make a leaſe for life, and grant the reverſion for 
life, and then the leſſor doth releaſe to the grantee of the reverſion and his heir; 
this is a good releaſe to enlarge the eſtate of the grantee, and here i prnity 
enough. | 

If "gh be tenant for life, the remainderto B. in tail. the-remainder to C. for lile the 


remainder to A. in fee, and A. die, and his beir doth releaſe all his right to I. being 


in poſſeſſion; this is a good releaſe and gives the Fee- ſimple. See Brownl.1 pert-207, 
Co. ſuper Litt. 269, Litt. Se. 46 1. Plem. 341. Co. ſuper. Litt. 273. Dier.4.C632:, 
Plew. 5 40. 14 H. 2. 4. Litt. Seft. 518. Co. ſuper Litt 273. Bro. Relcaſe. 7 i. 

But if 4. make a leaſe to B. for life, and the leſſee maketh a leaſe for years, and 
after A. in the life time of the tenant for life maketh a releaſe to the leſſee foryenrs, 
this releaſe is void and will not enlarge bis eſtate for u ant of privity. 

So if a man make a leaſe for twenty years, and the leſſee make a leaſe for tenyears, 
a the firſt leſſor doth releaſe to the ſecond leſſee and his heirs; this releaſe is 
void. 

So alſo if the donee in taile make a leaſe for his own life, and the donor releaſe to 
the leſſee and his beirs; this releaſe is void. 

So alſo if the donee in taile make a leaſe for his own life, and after the donor re- 
leaſe to the donee and his heirs; it ſeems this is nota good releaſe. 

Alſo one Jointenant or coparcener may releaſe to another and thereby transferre 
all his Eſtate and give the whole intereſt unts bis companion; and this is a good te- 
teaſe to paſs all bis or her part of the land. | | 

And if there be three Jointenants in fee and they make a leaſe for life, and after 
two = them releaſe all their right in the land to the third; this is a good 
releaſe. 

So if one make a leaſe for life to another, and after grant the reverſion to 
ſeven, and the tenant for life doth atturn, and after four of the ſeven releaſe all their 
right to the other three, and after one of the three releaſe to the other rwo; theſe are 
good releaſes. 

So if a leaſe for years be made to two, to begin at a day to come, a releaſe by one 
of them to the other is good to give all the terme and all the land co the 
releſſee. | 

But it ſeems one tenant in common cannot releaſe to another tenant in common. 


Co. ſuper Lit. 273. Lint, Seft. 516, Bro, Releaſe. 77; Perk; Selb. 84. 10 £4. 
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Releaſe. Cry, 


ale tr a CR . ] w,. oe ons. eo. ent OED Lees. oe. eat. at. ibs. ama. aw aw Sus. a... 


Cre”, 'Keleaſe. 


843” 


The fourth thing that is required in ſuch a releaſe is ſufficient words in law not ,.1n reſped of 


only to make a releaſe, (which is required in all releaſes) but alſo to raiſe and cre- 
gre a bew eſtate.” For this therefore know that all releaſes (of what kind ſoever ) are 
noaly. made by theſe words, ry ny Relaxaſſe, & quietum c 7, 48 — 
the moſt ancient and fi nificant words for this purpoſe. And amongſt theſe the 
Releaſe is the moſt effectuall word, as that which doth include the other two, and 
a that which is the proper and pecyliar word for this kind of conveyance. But there 
other words alſo by which a releaſe may be made, as Rerunciare,  Acquietare, 
therefore it is held that if one have common in anothers land, and he by 


— releaſe it to bim thus : Renwntio Communian meam Cc. this is a good releaſe. 
And if the leſſor doe but grant to his leſſee for life that be ſhall be diſcharged of the 
reotz, this isa good teleaſe of the rent. And ic. is rule, That by what words a debe 
duty may be created, by words of a contrary ſignification it may be releaſed. And 
re if one doe acknowledge bimſelf to he ſatisfied and diſcharged a debt, this is 
good releaſe of the debt. And for wordsto raiſe the eſtate it is uſuall and moſt ſafe 
to ſpecifie in the deed what eſtate he to whom the releaſe; is made ſhall have; and in 
ale caſes this is needfull : for it is generally true, that bea a releaſe doth enure by 
way of enlargment of eſtate no inheritance in feeſimple ot fee taile can paſs without 
ape words of inheritance. And therefore if I make leaſe of land to another for his 
life, and after I releaſe to him all my right without more ſayingin the releaſe; here. 
by bis eſtate is not eglarged. But if I releaſe) to him and his heirs ; by this he hath a 
ſee.fimple. And if Lreleaſeto him and the heirs of his body; by this he hath an eſtate 
taile, But where a releaſe worketh by way of wittere le eftate there in ſome caſes 
there needs not any words of inheritance, as in caſes where releaſes are made between 
jointenants or coparceners, as where a joint eſtate, is made to the husband and wife 
ind a third perſon and their heires, and the third, doth releaſe all his right 
to the husband alone, or to the wife alone. S0 if there be three Jointenants, and 
one of them doth releaſe to one of the — all theſe and ſach like caſes there 
needs not any limitation of che eſtate, fpr the releaſe is good without it, Co. ſuper, 
Lat :273. 264. 301. 9 H.6; 35. Dier. 116 Lit. Se. 344 Ce. ſuper. Litt. 264. 
Dier. 307. Co. 9. 52. Co. ſuper Litt. 273. Litt. Seft. 465. 468, 469. 
In every good releaſe in deed that doth tend and enure to give diſcharge or ex- 


unguiſh any right or title of lands it is alſo further xequifite, Litt. Seck. 4c 6. Co. doth enure by 


way of paſſiag 
& extinguiſh- 


ſuper. Litt. 265. Co, 5. 70. 71. 1.112, 8,151; 4 
1. That he that doth make it bath at the time of the releaſe made ſome right or 
title to releaſe. jet 


the words 
whereby it is 
made. 


2. When it 


ment of a 


right or title 


As where one doth diſſeiſe me of land, and I releaſe to him all my right in the land only, 


this is a good releaſe. So if one diſſeiſe my tenant for life, and I (being the next in 1. In reſpeR of 
remainder or reverſion in fee) do releaſe to bim that did make the diſſeiſin, this is be 


a good releaſe. So if the husband make a leaſe for life, and then take a wife and 
dieth, and the wife releaſe her dower to him in reverſion; this is a good releaſe. 
And ſo alſo if after the mariage a man make a leaſe for life the remainder in fee, and 
ſhe releaſe all ber right to him in remainder in fee, or to him in reverſion; this is a 
good releaſe and will bart her for ever. 

And therefore if the Releſſor have only a poſſibility of a right, or a right happen 
to come to him after the releaſe, this is not ſufficient to make the releaſe good. And 
therefore if the father be diſſejſed, and the ſon before the fathers death releaſe all 
his right to the d iſleiſot, and after the father dieth, ſo that the tight doth deſcend; 
this is no good releaſe to bar the Releſſor of his right. So if there be Grandfather , 
father and ſon, and the father diſſeiſe the Grandfather, and make a feoffment, and 
the ſon releaſe inthe lifetime of his father, and after the father and grandfather die; 
this releaſe in this caſe will not bar him. So if a leaſe be made for life, the remainder 
tothe right heirs of I. . and the leſſee is diſſeiſed, and the eldeft ſon of 7. S. living, 
his father doth releaſe to the d ſſeiſor; this releaſe is void. So if the conuſee of a 
ſtatare &c, doe releaſe to the conuſor all his right in the land; this is void, and be 
may ſue execution after notwithſtanding. Lice. Sed. 446. Co. 10. 47, 42, ſuper. Lite 
265, Co. 10.57. Co.5.70, 
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eſtate of 
the releſſor. 


r 
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Or ifthe Releſſor have only a power, this is not ſufficient to make the rejea 


And therefore if a man by bis will devile that his executors ſhall ſell his land, &y 
diech , and the executors releaſe all their right and title in the land to the heir. thi 
releaſe is void. | Litt. Sect 446. Ce. 10. 47. 4. ſuper Litt. 265. Cv. 10.37, Ci. 5 70 
Co. ſuper Late: 265. | 3: 


2.1n teſpect of to whom the releaſe is made muſt ax the time of the making thereof in any caſe have 


2. In all caſes of a releaſe of bate right of a Freehold in lands ort * 
the Freehold in deed or in {aw in poſſeſn on or ſome ſtate in e 


him to whom -— deedſ und not in righr only) in fee-fiinple, fee. tail, or for life of the lands where. 


of the releaſe is made; for righes of entry, and actions, and the like, ate not to he 
transferred to ſtrangers but are thus to be releaſed, and ſuch releaſes itt good, As 
if the diſſciſee releaſe to the diſſciſor imſelf who bath the freehold in dd, orig 
the beir of the diſſeiſor before bis entry, who hath che freehold in law, ot to the 
leſſee'for hſe of the diſſeiſor; theſe- r&uſevare-good. So if a diſſeiſor take u lest 
ro 4; and bis beirs during the life of d A. die, and the diſſciſce releaſe to his 
heir before his entry; this io a go0d'tHdafe. So if a Fine ſur connſance te drt cow 
ceo & c. ot ſur connſance dx dreit only (which is a feoffment on record) be levied; ut 
if tenant for life by agreement of him in the reverſion ſurrender to him inthe rever. 
ſion, ot if a man die bargain and ſell bis land by deed indented and inrolled. or 
uſes ate raiſed by covenant on erations; in all theſe caſes the couſer,him 
in reverſion, bargainee, and crſtay que ur, have 8 freehold in law in them before 
} 34 $73: EIKVY 2x T0 *© (- 61 $4TON * | 14+ 


And therefove a releaſe to them (of the right of the'land by bim thathatir, 
good and will bar the Releſſon But otherwiſe it is in caſes of E ange, Partition, ot 
upon Livery within the view, fot in theſe caſes no reltafe is good until] anaRudlley: 
try made, for till then they have neither -freetfold in righe nor law. So if a difledi 
make a gift in tail, or leaſe for life or years of the land, and keep the reverſion, and 
then the diſſaſee or his heir releaſe to the diſſeiſor all his right- this is a poodreles 
to bar his right for ever. So if the bein of the diſſeiſor be diſſeiſed, and the frſt d 
ſciſee doe after releaſe to him all bis right; this is a good releaſe to bar him, So if 
a donee in tall diſcontinde in fee, and the donor re leaſe to the diſcontinute and di 
this is a good releaſe agalnſt the lonor. So F the dotice in tail be diſleiſed, and 
ter the donor releaſe to the donee all his right: this is good, but ia this caſe nothi 
of the reverſion will paſs by the releaſe, for the donee had then nothing but g 

t. | | 
th if any rent be reſerved onthe eſtate tail, the tent is gone by the releaſe. Soifs 
leaſe be made to one for life tendring rent, and the leſſee is diſſeiſed, and the leſſor | 
releaſe to the leſſee and his heirs all his right; in this caſe albeic the rent be extio&, 
yet nothing of the right of the reverſion dorh paſs. And yet if a woman that bath right 
of dower releaſe to the guardian in Chivaſry: this is a good releaſe, and her right or 
title of dower is gone. But if a diſſeiſor make a leaſe for years, and the diſſeiſee te 
leaſe to the leſſee for years; this releaſe is void becauſe he hath no freehold. Burif 
he _ a leaſe for life, and the diſſeiſee releaſe to the leſſee for life, this is a good 
re . 

So alſo a releaſe to the diſſeiſor after the leaſe for made is good; And 
if leſſee for years be ouſted , and he in the reverſion diſſeiſed, and the diſſeiſor make 
a leaſe for years, and the firſt leſſee releaſe to him, this is a good releaſe. Alſoin 
ſome caſes a releaſe made to one that hath neither freebold indeed, nor frethold in 
law, is good when he hath an eſtate in reverſion or remainder, as in the caſe before, 
where releaſe is made by the diſſeiſee to the diſſeiſor after he hath made an eſtate 
for life. So if the demandant in a reall action releaſe to the tenant that comes in by te. 
ceipt upon a prayer of aid or voucher upon a warranty ; this is good. And yet ifit 
be before the receipt, or entry into the warranty, or it be by any other beſides the 
demandant, it is void: So if the tenant in a teall action alien hanging the pre 
quod reddat againſt him, and after alienation the plaintiff releaſe all his right int 
land to him, this is a good releaſe. So if a diſſeiſot make a leaſe for life, the 1 
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remainder to another for life, the remainder to a third in taile, the remainder to a 
fourth in fer, and the diſſeiſee releaſe ro either of them in remainder; thix'is a good 
releaſe.” But if in this caſe tenant for life be diſſeiſed, and after he that barh right 
(the poſſeſſion being in the diſſeiſor) doth releaſe to either of them in remainder; 
this is a void releaſe, Brownlows. 2 part. 254. But in all the caſes of a releaſe of a 
bare right to him that bath an eſtate of a freehold in deed orin law, generally there 3. in reſpect of 
needs no privity to make the releaſe good: avin the caſe before of a releaſe made to privity. 
the renave for life of che diſſeiſor, and them that follow, Fot if tenant for life make 
a leaſe to another for life of the leſſee, the remainder over in fee, and the firſt leſſor 
releaſe all his right to him to whom the tenant made the leaſe tor life; this is a good 
releaſe and a perpetuall bar, albeit the releaſe be not to him and his heirs. And ſo 
it is in caſe of a reverſion. (v. ſuper Litt. 267, (0. ſuper Lit. 266 275. Lit. Sect, 448 
1 H. 6.4. Dier. 302. Liit. Seft. 449. Co, ſuper Litt. 266. Litt. Sect. 45, 436. Co. 
Lit. 265. Litt. Felt. 448, 449. 450. 451. Go. 8. 151. Co. ſuper. Lite, 275. 
Lit. Seft. 470.471. Ce.10.48. - 
If leſſee for years be ouſted, and he in the reverſion diſſeiſed, and the diſſeiſor 
make a leaſe for years, and the leſſee that is ouſted doth releaſe to the leſſee of the 
diſſeiſor; this is a releaſe. And yet if the diſſeiſee doe releaſe to the leſſee for 
ts of the diſſeiſor; this is void. . i 
If leſſee for a thouſaad years be ouſted hy the leſſor, and he make a leaſe for two 
, and the leſſee for a thouſand years releaſe unto bim; this is a. good releaſe. 
tifa leſſor diſſeiſe his leſſee for life, and make a leaſe for a thouſand years, and the 
leſſee for life releaſe to this leſſee of a thouſand years; this releaſe is void; 
If one be diſſeiſed, and after another doth diſſeiſe him, and the difſciſee releaſe to 
the laft diſſeiſor this is a good releaſe. So if 4. diſſeiſe B: who infeoffeth C. wich 
warranty, who infeoffeth D. with warranty, and E. diſſeiſeth D. to whom Z. the 
firſt diſſeiſee releaſeth; this is a good releaſe, and dorh defear all rhe mean eſtates 
and warranties, So if my diſſeiſor leaſe for life, and the leſſee for life allen in fee, 
and I releaſe to the alience all my right, &c. this is a good releaſe and will bar me 
of my entry: but if my entry be gone, as if I leaſe for life, and my leſſee be diſſeiſed 
and that diſſeiſor is diſſeiſed , and I releaſe to the ſecond, difſeiſor ; in this caſe the 
firſt difſeiſor may enter upon the ſecond. So if my diſſeiſor in the caſe aforeſaid make 
aleaſe for life, and the le ſſee for life maketh a feoffment to two, and I releaſe to one 
of the feoffees; this is a good releaſe and will bar me and my diſſeiſor alſo. So if 
tenant for life let the land to another for the life of the leſſee, the remainder to 
another in fee , and the leſſor releaſe to his tenant for life; this is a good releaſe. Co. 
ſmper Litt. 277. Litt. Sect. 473. 470, 471. 478. 
If one that hath à ſon within age be diſſeiſed and die, and the diſteiſor die ſeiſed, 
andthe land deſcend to bis heir, and a ſtranger abate, to whom the ſon when he 
comes of age doth releaſe; this is a good releaſe. So if one be diſſeiſed by an infant 
which doth alien in fee, and the alienee die ſeiſed, and bis heir entretb,the diſſeiſor 
deing within age, and the diſſeiſee releaſe to the heir of the alience; this is a good 
releaſe. But where an inheritance or an eſtate for life is releaſed to one that is but 
tenant for years, the releaſe is not good without privity. And therefore if tenant for 
life or in fee releaſe to the leſſee for years of his diſſeiſor ; this is not . But the 
releaſe of a term of years to the leſſee for years of him that doth ejeR him is good 
enough without privity, as in the caſe before, 9 H.6.43. Co. 10.48. 
here note that in caſes of a void releaſe of a right to an inheritance or freehold Warranty. 
where there is a warranty contained in the deed, the warranty may be good, and be 
uſed by way of re butter, albeit the releaſe be void · As if the ſon of the diſſeiſee re- 
leaſe with warranty in the life time of his father, or there be grandfather, father 
and fon, and the father diſſciſe the grandfather, and make a leaſe with warranty and 
die, in both theſe caſes albeit the ſon be not barred by the releaſe, yet he is barred by | 
thewarranty. Co. ſuper. Lite. 265. — 
4 Such words as will make a good releaſe in the caſes of releaſes that enure by e e 
my of enlargment of eſtate, will make azgood releaſe in theſe caſes. And note that whereby it is 
binde of releaſe is good without any limitation or ſpecifying of the a , made. 
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© extioguiſh it. But if I be diſſeiſed of the Land; and have but a right at the timeof - 
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for by a releaſe of alla 1 without ſaying To have and to bold to him any 


his right for ever, for if I beſeiſed of an eſtate in Fee by wrong, and he that l. 
end e to me all his tight, albeit it be but for one houre, yet this is , — 
releaſe for ever. (o. ſuper Litt. ſect. 467. | 

If there be Lord and Tenant, and the Lord 'releaſe to the Tenant all hu 
right that he bath in the Seigniory, or all his right that be hath in the Land, c 
this is a releaſe to extinguiſh the ſeigniory. And in this caſe there need 10 
words of inheritance or limitation, for 3 of all the tight in the ſeigniotv. 
the ſame it extinct for ever, without ſaying [ to him and his heirs J 

yet in this caſe the Lord may 1 words releaſe his Seigniory to che Tenant only 

in Tail, or far life, and it ſhall be good ſolong. | 

But if a Lord grant to bis Tenant that he ſhall doe his fuit to another Manor of 
the Lords, or that the Tenant ſhall give him yearly twelve peice foe his ſuit; 
this grant will not extinguiſh and determine the ſervices or Tenure. Lit. /e«480.C4, 
ſuper Lit. 2:0. 305 · Perk ſeti, 70. N ' 

I there be Lord and Tenant, and the Tenant be diſſeiſed, and after the Lord 
releaſe all his right, 8c. to the Tenant ; by this releaſe the ſervice or ſeigniory is 
extinct, for albeit a right regularly cannot be releaſed to him that bath but a bare 
right, yet a ſeigniory may be releaſed and extinct to him that hath but a bare right 
in the Land. ; 

But if the Tenant make a Feoffmeut in Fee, and then the Lord releaſe all butt, 

&c. to the Tenant ; this is not good to extinguiſh the ſeigniory or ſervices, but it will 

diſcharge all the arrearages. Lit. ſect. 457. Go, 10. 48. ſuper Lit. 268; 

If arent-charge, common of paſture, or any other profit apprender be iſſuing ont 
of my Land, and he that hath it doth releaſe it to me; this is a good releaſe and will 


the releaſe. made : the releaſe is not good, as it is in the caſe of a rent · ſetvice and i 


ſeigniory ” / | 

Dar i hndibe given to me in Tail, or for life rendring rent, and! 1 
and after the Donor releaſe to me all his right in the Land ; this is a good ti leaſe 
ſhall extinguiſn the rent. So if in this caſe where I am Tenant in Tail, and I make g 
Feoff ent in Fee rendring rent, and after I releaſe to the Feoffee : this isa good re- 


leaſe and hereby the rent is extinct. And if two coparceners be of a rent, d 


one of them take the Terre. Tenant to hus band, and after either of them re- 
leaſe ; theſe releaſes will be good. Lit. ſect. 480. 536. 537. Co. ſuper Lit. 305, 
Lit. ſe. 455. 456. Cv. ſuper Lit. 273. 

If one diſſeiſe me of 4] and then grant a rent charge out of the Land, and I re- 
citing the ſame grant releaſe to the Grantee ; this releaſe it ſeems is good, and will 
bar me ſo is after my reentry I ſhall not be able to avoid it, Lit. ſect. 527, Co. 
ſuper Lit. 300. 

if two have tbe grant of the next advowſon or avoidance of a Church; before 
it be void one of them may releaſe to the other, but afterwards they cannot; Ca ſuper 
Lit. 270: | | wok 

If A makea Feoffment in Fee, gift in Tail, leaſe for life or years to B on condition 
that upon ſach acontingent ic ſhall be void; in this caſe 4 may be fore the conditi- 
on broken releaſe all his right in the Land, or releaſe the condition to I ; ard this 
will be good to make the eſtate abſolute and to diſcharge the condition. So if 4 


Feoffee on condition make a gift in Tail or leaſe for life, and after the Feoffor 


releaſe to the Donee or Leſſee ; this is a good. releaſe to diſcharge the condition. 
So if a copybolder ſurrender to the uſe of another on condition, and this is pre- 
ſented to be without condition, and after the ſurrendror doth releaſe ro bim to 
whoſe uſe the. ſurrender was made all his right, &c. this is à good releaſe and 
doth extinguiſh the condition. 


But if a Diſſeiſor make a Feoffment on condition, and the Diſſeiſee releaſe to the | 


Feoffee on condition; hewſoever this doth bar the right of the Diſſeiſee, yer it doth 
not diſcharge the condition. Co. i. 112. Perk, ſect. 823. 764. al 
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Where a power or authority is ſueh that doth reſpect the benefit of the releſſor, Ofa power of 
u in the uſuall caſes of power of re roba of uſes, when the Feoffor, &c. hath tevocation. 
wer to alter, change, determine or revoke the uſer being intended for his benefit, 
and he releaſe to any one that hath a freehold in poſſeſſion,” reverſion, or 
remainder , by the former litnitation-+ this is 'a good releaſe and doth ex- 
tioguiſh the power, and make the eſtates that were before defeaſible abſolute, 
and it doth ſeclude bim from any power of alteration or revocation. But if 
the power be collarerall, or the ule of a ſtranger; and nothing to the benefit of 
dim that makes the releaſe - as if «LF make a Feoffment to B co divers uſes; pro- 
vided that B (hall revoke the uſes,'and Z releaſe to any one of them that hath 
a uſe, this doth not extinguiſh the power, as in caſe where the power is given to 4, 
and 4 doth releaſe it. Co. 1. 112. 113. 173. 174. 
If a Feoffment be made with warranty, and the Feoffee releaſe the warranty ; Of « warray« 
. thisdothextin& it. And ſo it is of other warranties. But if Tenant in Tail re- cy. 
jesſe the wartanty annexed to his eftare Tail, this doth not extinguiſh this war- 


* man may releaſe any debt or duty due to himſelf. Alſo a man may diſcharge Or debts and 5 
or releaſe any thing due, ot any wrong done to his wife before or after the marriage. other duties 
And therefore if a Treſpaſs were done, ot a promiſe were made to my wife before Perſonall. 

the marriage; I may at any time during the marriage releaſe this. So if any wrong - —— of 
de done, ot obligation, ftarute, or promiſe made to her alone; or to her and me 904,04 and 


together at any time during the marriage ; I alone may releafe and diſcharge wife. 


And if my wife be an Executrix to any other man, I may releaſe any debt or duty 
dae to the teſtator. Set BrownloWs 1. part 15. 19. Bro, Releaſe 88. 21 H. 7. 2. 

Co. 5. 27. 

And if a Legacy be given to a woman ſoleto be paid ut Michaelmas next, and 1 
marry with her, and I releaſe the legacy before the day: it ſeems by ibis the legacy 
ugone. Per. ch. puſtice J. R. Mich. . fa. 

An Infant Executor may releaſe a debt duly paid uhto him of the teſtators Infant. 
lebt. Co. 5. 27. | 

But if he real that which he doth not receive, it is a void releaſe; And regularly 
the releaſe of an infant is void. 

An Executor before probate of the Will may releaſe a debt or duty due to the , ln teſpect of 
teſtator; and this releaſe is good to bar him. Co. 5. 27. 9. 39, a — 

A future or contingent promiſe may be releaſed and diſcharged before the con- 
tingent happen. A debt on an obligation, or rent may ulſo be releaſed before the 
day of payment as well as after, but not by the ſame words. And therefore if one 
protuiſe to J that upon the ſurrender of J & be will pay him an hundred 
and ten pound, and after the promiſe, and before the ſurrender he releaſe this debt; 
this doth diſcharge the Debt. Bur if the promiſe be that if the ſurrendree ſhall ſell 
the land, and ſhall bave five hundred poynd, that then he ſhall pay to the furren- 
dror an hundred pound more, and the furrendror before ſale releafe this ſum; this 
is no diſcharge of it; And yet a releaſe of the promiſe is a diſcharge of it. And if 
A promiſe to me that if 7 & doe not pay to me an hundred pound 1 0fobrs, 
that he doth owe me, that A will pay me the hundred pound, 10 Novembris, and 
I 10 Septembris releaſe to him this debt, or all actions and demands; in this cafe 

this releaſe is not good to diſcharge this promife. But by a releaſe of the promiſe, 
= ſame is diſcharged. Trix. 14. Pac. in Elrons caſe, Hil. is Fac. B.R. Briſcoe verſus 

rs; 

If a man releaſe to another all actions, and doe not fay further which he hath gf ation. 

againſt bim; this is as good a releaſe as if theſe words were inferted. Qu0d neceſſario 
ſub intelligitur non deeſt. Bro. Releaſe 19. 

And all theſe releaſes malt be made by apt words, and ſuch as law ſhall judge 

ſufficient for that purpoſe. Co. g. 5 3. | 

And in all caſes care muſt be had there be no miſtake, for miſtakes will make 

releaſes and confirmations void as well as other grants p 
An 
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And therefore if A make a releaſe to à in bis manner: Noveritis,c. mA A B/ 
miſiſe Ge. B omnes attiones qua dem R habet 2rſus, A, whereas it ſhould be ga, 
idem A habet verſas B; this relesſe is void. See more in Brownlow: Rep. 2 part. = 
Bro: Releaſey6. 38. | i 
8.What ſhall - If there be Lord and Tenant. and the Lord purchaſe the Tenancy ; by this near, 
be laid a Re- "the ſervices are releaſed andextint in LW. 
leaſein Law. And if the Lord diſſeiſe his Tenant, and make a Feoffment in Fee by deed ot with. 
bow. out deed ; this is a releaſe in Law of the ſejgniory. Co. ſuper Lit. 264. 
Of a ſcigniory - If a diſſeiſce diſſeiſe the heir of the deiſſeiſor, and make a Feoffment with ot with. 
Of a right to out a deed ;thisis a releaſe in fee in Law of the right, 


land, And if he make leaſe for life, this is a releaſe in Law of the right ſo logg us the 
leaſe doth laſt. Co. idem. SW | 

Ofarightof If acreditor, as an Obligee, or the like, make a debtor, as the Obligor, c. 

— his Executor; by this means the action is releaſed by act of Law, and yet the duty 


ages remains ſtill; for the Executor may retain-ſo much of the goods of the Teſtator; 
And if the creditor be a woman, and ſhe marry with the debtor ; by this the debe 
isrelcaſed in Law. Aud if there be two Obligees or debtees, and one of them beige 
a woman, is married to the Obligor ; this is a releaſe in Law of the debt, albeir the 
Creditor be an Infant. See more in Brownlows Rep. 1 part 64.73. Co, Juper Litt) 
264.8E, 4. 3. 21 E. 4. 2. | 
But if there bea woman Executrix to the debtee, and ſhe take the debtor to hue. 
band; this is no releaſe in Law. M. 30. & 31. El. B. R. Adjuaged.. : 
And if an Obligor be made Adminiftrator of the goods and chatcels ofthe Obli. 
gee ; this is no releaſe in Law. Co. 8. 136. 
Wbere divers joyn in any ſuit or action to recover any perſonall thing of which 
9 The force they are to have the joynt benefit or intereſt when the law doth not compell them to 
and virtue of joyn, there the releaſe of one of them ſhall bar all the reſt. And therefore if tus 
le, had — men joyn in an action of Debt, Treſpas, or the like, and one of them alone doth 
— de con · keleaſe to the defendant ; this is a bar to the other plaintiffs alſo. So if a ſtatute ot 
ſtrued and an Obligation be made to two or more, and one of them releaſe it to the Conulor or 
taken, Obligor, this is a diſcharge of the whole duty, and a bar to the reſt, ſo thu they 
— —— <f can make no uſe of the Statute or Obligation. But if divers be charged in any action 
che per here a and they for the diſcharge of themſelves only joyn in a Suit or action, where alſo 
releaſe made they can doe no otherwiſe being compelled by law to joyn : in this caſe the releaſe 
by one ſhall of one of them ſhall not hurt the others, And therefore if divers joyn in a writ of 
bind another. Error, Attaint, or eAudits quere/s, and one of them releaſe to the defendantinthe 
— wow writ, this will not bar the reſt of their remedy, but they may goe on in their ſuit 
where a re- notwithſtanding. Co. 6. 25. 5. 22. Bro. Releaſe 84. 94. ſtat. 23 H. 8. ch. 3. 
leaſe made to If there be two or more Executors and one of them alone releaſe a debt or duty 
one ſhal enure to the teſtator before judgement bad in a Suit had by all the Executors againſt the 
, *oothers. Or Pehtor, this will bar all the reſt. But otherwiſe it ſeerns it is after judgement had: 


— 16. H. 7. 4. K 
If a writ of ward be brought by two, and one of them releaſe, this ſhall not bar bi 


companion, but ſhall enure to bis benefit, for hereby he ſhall have che whole ward. 
Co. ſuper Lit. 205. 

A releaſe made tothe Tenant in Tail, or for life ofthe right to the land, ſhallavail 
and eoure to him that hath a reverſion or remainder in deed. And ſo «converſe. 
A releaſe made to him that hath a remainder or reverſion will avail and enure tothe 
benefit of him that hath the eftate tail for life, or years precedent. As if a Diſſeiſot 
make a leaſe for life, and the Diſſeiſee.releaſe to the Tenant for life, this ſhall enure 
to the Diſſeiſor. So if he or a Tenant for life make a leaſe for life, the remaindet 
for liſe, the remainder in Tail, the remainder in Fee, and the Diſſeiſee or firſt 
Leſſor doth releaſe all his right to any one of them in remainder, this ſhall enure 
unto, and benefit all the reſt. And if the husband make a leaſe of his wives Land to 
one for life, the remainder to another in Fee, and the wife after his death doth fe. 
leaſe all her right in the land to him in remainder : this ſhall enure to the Leſſee fot 

life. Lit. Seck. 452 470. Co ſuper Litt. 275.290; 267. 268. Co, 8. 151; 1 


(Mar. 7. Nelccſe. | 


— — 


Ifa difleiſor make a leaſe for life, and the diſſeiſee releaſe all his right to the ten. 
ant for life; this ſhall enure to the benefit of the diſſeiſor. But if the diſſeiſee re- 
leaſe no more to the renant for life but all ations; this releaſe will not beneſit him 
in remainder or reverſion. after the death of the tenant for life. Co. ſuper, Litt. 


. diſſeiſor make a feoffment to two in fee, and the diſſeiſee releaſe to one of the - 


feoffees, this ſhall enure to both. Lice. Sect. 472. 
If tenant in tail be diſſeiſed by two, and he releaſe to one of them; this ſhall enure 


oth, 
wh But if the Kings tenant be diſſeifed by two, and he releaſe to one of them; 
this ſhall not enure to the other. So if two jointenants make a leaſe for life, and then 
d ſſeiſe the tenant for life, and he releaſe to one of them; in this caſe his companion 
ſhall have no benefit by it. Co, ſuper. Litt. 276. 

If cenant in fee ſimple be diſſeiſed by two, or two doe abate or intrude, and he 


doth releaſe to one of them; the other ſhall ha ve no benefit by this. But if tenant 


for life doe after a diſſeiſia done to him releaſe to one of the diſſeiſors;this ſhal enure 


to both. Lite. Sect. 472, 522. | 
And if two diſſeiſors be, and they make a leaſe for life or years, & after the diſſeiſee 


doth releaſe to one of the diſſeiſors, this ſhall enure to them both, and to the benefic 
of the leſſee for life alſo. Co. ſuper. Litt. 276. | 

And if leſſee for years be ouſted, and he in reverſion diſſeiſed; and the leſſee re- 
leaſe to the diſſeiſor ; the term of years is hereby extinct, and the diſſeiſee may take 
advantage of it and enter preſently. 

But if two jointenants in fee be diſſeiſed by two diſſeiſors, and one of the diſſeiſees 
releaſe to one of the diſſeiſors all his right; this ſhall enure to the other, for this 
extendeth but to a moity. | 

If a releaſe be made by a woman of her dower to the guardian in Chivalry, this 
ſhall enure to the heir, and he may take advantage of it. Co. ſwper. Lit. 
266. | 
If tenant for life be diſſeiſed by two; and he inthe reverſion and the tenant for 
life join ina releaſe to one of, the diſſeiſors; this ſhall not enure to the other. Burif 
they doe ſeverally releaſe their ſeverall rights, their ſeverall releaſes ſhall enute to 
both the diſſeiſors. Co. ſuper. Lite. 276, Ti 

If mortgagee upon condition after the condition broken be diſſeiſed by two, and 
the mortgagor that bath the title of entry doth releaſe to the one diſſeiſor; this ſhal 


enute to both. 8 
And like law is fot an entry for mortmain, or a conſent to raviſhment Co. idem. 


&c. | 
If there be Lord and two jointenants, and the Lord releaſe to one of them; this 


ſhall avail his companion. Co. ſuper. Litt. 269. | 

If cenent in fee - ſimple make a feoffment in fee, and after the Lord releaſe to the 
feoffor, this ſhall not enure to the feoffee to extinguiſh the ſeigniory. But if he re- 
leaſe to the feoffee, this ſhall enure to the feoffor to extinguiſh the ſeigniory. 

If there be lord and tenant, and the tenant make a leaſe for life, the remainder 
in fee, and the Lord releaſe to the tenant for life; the rent is hereby wholly extin- 
goiſned, and he in remainder ſhall take advantage of it; as when the heir of a dif. 
ſeiſor is diſſeiſed, and the diſſeiſor makes a leaſe for life, the remainder in fee, and 
thefirſt diſſeiſee doth releaſe to the tenant for life; this ſhall enure by way of extin- 
guiſhment to him in remainder, viz to the leſſee for life firſt, and after to bim in 
remainder. 4 0. ſuper. Lite, 279. | | 

If two tenants in common of land grant a rent of forty ſhillings out of it, and the 
grantee releaſe co one of them; this ſhall not enure to the other. But if one be tenant 
for life of lands the teverſion in fee to another, and they join in the grant of a tent 
oat of the lands, and the grantee releaſe either to the tenant for life, or to him in 
reverſion; this ſhall enure to the other and extinct the whole rent. Co, ſuper. Lit. 


267, ji! 
If 


Qqqqq 


— 3 — R 2 nn 


of them; this releaſe ſhall enure to them bath. Co. ſuper Lit. 276. 

If two be bound jointly and ſeverally ia any obligation, or other eſpecialty nd 
the obligee, cc. releaſe to one of them; this ſhall enure to diſcharge the other 1 
if it be a good releaſe as to him that makes it. _ 

Bur otherwiſe it is in caſe of a releaſe made by the King. Co. 5. 59. fuer L; 
232, Litt. Seft. 376. | _=_ 

And if two do a treſpaſs to another together, and he to whom it is made doth 
releaſe it to one of them; _ ſhall _ — ny other. 

If husband and wife, and J. S. pur to them and the heirs of the hus 
__— 2 afrer 7. J. releaſe all his right in the land to the huvband; the wife — 
dent fit by this, but it ſhall enure to the bu band alone Dier. 3 19. Co. ſuper. Lan 273 
276. 14 H. 8. 6. Ars. 

"had if there be two women joint diſſeiſereſſes. and the one take a hy and 
the diſſeiſce teleaſe to the other; in this caſe the husband and wife ſhall take no be- 
nefit by this. 

201 the diſſeiſee releaſe to the husband; this ſhall enure to him and his wife ind 
the other woman. 0 

And if one that bath a rent out of my wives land releaſe it to me and my heirs;this 
ſhall enure by way of extinguiſhment, and my wife will have advantage of it. And 
yet if the words be grant and releaſe]: theirent to the husband and his heirs, in this 
caſe the husband — cake as a grant it he will. | 

But here note in all theſe caſes of releaſes, when one man will take advantage of a 
releaſe mad to another, he muſt have the releaſe to ſhew and plead, Co. ſuper, Lat. 


prerogative. 


Nate. 


131. | 1 
If I bee diſſeiſed, and I releaſe to the diſſeiſor all actions I have or way, have agai 
him; tit ĩs but perſonall, and ſhall not be expounded to bar my heir after my death 
of ha remedy, neither will it bar me of my remedy againſt his heir after his deuth, 
Co 10. 51. 22 H.6. 1. 
So if I deliver to another, and aſterwards I telesſe to him all action and 
then he die; by this I am not barred fo, but I may ſue his executort. 
See more id Confirmation, obap 18. Numb.7. 
ones of Areleaſe of all actions without any more words, is better then a releaſe of all 
the thing re. „ons real 6nly, or a veleale of all aRions perſonall onely, for by 4 releaſe. of 
Of all actions, actions, or a-releaſe of all manner of ictions, without more words, are releaſed and 
; diſcharged all ceall, perſonall, and mixt actions then depending, and allcauſes of 
ſuit for any rea ll or perſonall thing: as Appeals for the death of an anceſſor, con- 
ſpiracies, ſuits by Scire facias to have execution of a Judgement, detinue for charters; 
Co. g. 153, 4.28.70. Kelw.11 3, Co. ſaper. Litt. 286. 290. 292. 289. Lit, /eft. 492, 
505, 506. $12,513. Broo. ſtat. 39. oF * | 0 
And if two conſpite to indite me, and I releaſe to them all actions, and after they 
goe ou with their conſpiracy; by this releaſe I am barced to doe any thing againſt 
them. J?* -7 . a 
By this releaſe alſo of all ations, a debt due to be paid upon a ſtatute or 
an obligerion at a day to come, albeit the teleaſe be before the day is diſcharged , 
andiby his allo the ſlatute it ſelf if it be at any time before execution is diſcharged. 
And if 6 be to pay forty pound at four days, and ſome of the days are paſt, 
and ſotmie ti come, and the debree make fuch a releaſe, by this the whole debt is di- 
charged. See more Brownlowe. I. art. $4. 80. | 
Alſo in a Scire facias upon a Fine or a Judgement, this releaſe is a good plea in 


r. | 11 
But tx reſesſe of all actions will not diſcharge Executions, or bar a Man of taki 
out of Eietutions, except it be where ic moſt bee done by Scire facias. Neither wi 
it diſcharge dr bar a mad of ſaitt by Audits Querela, or writ of Error to reverſe 
au errotivous' judgement, -/ neither will it diſcharge covenants before they be 
broken, nor will it diſcharge any thing for which the releſſor had no 
cauſe of action at the time of the relea'e made, as if a woman have 
| 9. [4 


: FEY 
; . (Cray, 17. 
If two men gain an advowion by ufurpatiop, and the right Patron releaſe to — 


f — . 7. Releaſe . 
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tick af dower; and doe reloaſe all actions to him that hath the reverſion of the land 
cher aneſtate for life ; oo a man is by: an award to pay mo ten pound at a day to 
come, and before the time I make ſuch a releaſe; or I make a leaſe rendriog rent or 
iy is granted came, and before the rend day, I make the leſſoe 
ſoch a releaſe; in theſe caſcs, and by a releaſe in theſe words without more the dower 
lebt, rant, or a0nuity, ix not diſcharged. 
ing made before the day of paiment of an Annuity to the grantee of an Ar- 
nuity, it will diſcharge the Arrezrages before accrued, but not the paiments after. 
4 £44 40. for a releaſe in not aveidable to any right or Action but what a. man 
hath acthe: time of the re lhaſe, Goldi. 163, And therefore it is there held byGawdy 
and: Paphaws Juſtices, Thar where an Obligation: is delivered as an Efcrow; and the 
iger releaſe to the obligor albaRions, and after the obligation is delivered as his 
; this releaſe will not diſcharge it. 5 H.7. 27. | 
And if a man have two.remedies.or means to come by hand; as action and entry, or 
at action and ſcifure, or the like; in this caſe by a releaſe of a actiom be 
th not ba rr himſelf of the other remedy. Et fic > converſo. Lit: Felt. 496, 


ate man doth covenant to build an houfe, or make an eſtate, and beforethe 


covenant broken.the corenamee doth releaſe unto him all ach by this the co 
ienanc it ſelf is not diſcharged. And yet after the covenant is broken, this releaſe 
vill diſcharge rhe action of covenant given upon that breach. Co. ſwpey- Lite. 


Jya releste of alla mans right into any lands or cenements without more words i 
wieaſed and diſcharged ali manner of rights of action and entry the releſſor hath to, 
nor againſt the land, for there: is j recuporands, proſequends, intrands, babmds, 
ntinends, percipiendi, poſſidend;, and alt theſe righes, wheeher op ety ke, 
amen, defcent, ov echermiſe, are extiaR and diſcharged; ſo that ifthe leflce 
ie gocten into the land of the releſſor by wrong, by this releaſe the wrong is ti 
aged, and the releſſer is ic the land by good title. Co. 252. Plow. 4840 Hl. 7. 
der 3. 29. 6. 1. cher Lite. 345. it 

Allo by this velesſe are diſeharged and releaſed alf titles of dower, and titles of 
y upon a condition ar ghenatioa in mortmain. 

And if a woman have title of dower after an eſtate for life, and make ſuch a re- 
ln to him inreverſion, this doth barr her. By ſuch a releaſe alſo from the Lord to 
tde renant the fervices are extinct. 

But this releate wil not dar a man of a poſſidiliey of a righe that he hach ar the time 
of the releaſe, or of a righe chat ſhall deſcend to him And therefore if 
de conuſet of 2 ſtatute before Execution releaſe all his righe ivto the lend to the ter- 
enam; or the heire of the diſſeiſee in the life-time of bis father doe releaſe to the 
diſcifor all bis right; theſe releaſes doe not bar them. Nor will this releaſe bar a 
nan of an A 2 xoreleard fach like things. And yet if the tenant in a real action 
after the demandaot bath recovered the land, releaſe to him alt his right in the land; 
this doth dar him of a writ of Errour for any ercour in the proceeding in that ſuir. 
Co. T0. 47. /wper. Zit. 289. ; 

Aud if these be Lord and tenant by fealty and rent, and the Lord by his deed re- 
citing the tenure doth releaſe all his right in the land ſaving his faid rent; by this re- 
keſe the right of the ſeigniory, fave only of the ſeigniory of the rent and fealty , is 


And if the Lord releafe to his tenant all bis right to the land and ſeigniory, 
ſalve bi deminioſne, &. hereby the ſervices only, not the tenure is extin®. Co. 
ſuper Liit. 3 o. Dier. 157. 

have a rent-charge ont of my land, and make ſuch a releaſe of all his 
night to the land to me that am the terretenant without excepting of the rent; hereby 
the rext is extinct 2nd gone for ever. Perk Sof. 644. 


Of allrighty - 


"117 
I 


By a — — of all a mans title into lands or tenements, without more words is ©! all citte- 


2s much as is releaſed by the releafe of all a mans right, and 
doth theſe releaſes dave the like * for howſoever title ſtrict y and properly 
| 244442 f 1 


is bete a n man n bath lawfull cauſe of entry into lanits where of unbthet Yieſeiled; for for 
which hoc 2 no action, yet it is commonly taken more Urgely, ant doch ins 
X _ > juſt canſe poſridends quod neſtr um ft. Kits: 4B. 44 8. Co: 
* ateleaſe of all entries or rights of entry a man hath into * | 


255.3453. 
wotdsa Man is barred: of all right or power of entiy into thoſe — right 


right of entry, whatſagyers:. c 


And gif, a map. hare -other means to come by the land bit: -by ant * 
oy; Ky en r= 2 e he is barred for ever, But if one have 
entry, and an aciöeh to 1 I tigbt 
= —_— 2 ys, 22 » this be i is not yr bis oils 8. 
151. Ea rg 1631; 
20 gcleaſeof all actions rea ll without more wards, are diſch 
ez: theo. depending. and all cauſes of realland mixe —— 
ee 
| e th therefore all cauſes of ſaing of aſſiſes,writs of entry] Que Impedir, 
of HD che like; which the p lath at the time of the releaſe ure 
bereby:diſaharged. But this releaſe will not bat bim that doth make it — 
ofachjen that ſhall ariſe and accrue afterwards. Neither will it bar him of an 
of death or robbery, writ of Error, or any ſuch like thing. Nor of anythity 
a releaſe of allsRions will not bar. And yet when land is to be reſtored orrerorered 
by ludgs ment ina mp of Error; this' releaſe is a bar to the writ of Exrt᷑ . 50 if x 
jus went he given vpþans falle verdict in a reall action, a releaſe of all m teall 
in an attaint. Set more i 2 Litt. Sed. 197, 493. 403. d 151. 
Lic. rät, —— Wa 11. 288,289. 


— — mm without more words are diſcharged ill perſonal 
—— and es of perſonall actions wherein a perforalithg 
-— 9 de recovered, aud. ther ore bereby are diſc all ca out 


of actions of debt, treſpaſs, detinue, or the like. Alſo all mixt actions, 81aRioazof 
waſt. Ner- Impedit, an afliſe of novel diſſeiſin, writ of anouity, appeal of maibme, 
and the like. 10 e 4 47. Co. ſuper. Litt. 285. 9 H. 6. 37. Eur: Jutz 

O2. el: 11.6% 

e Audit debt, See. or, damages be recovered i in perſonall action by fle did 
& the defendant bringerh a writ of attaint, or if a writ of Audita. 2 xerel«bebrought 
by the defendant in the former action to diſcharge him of execution; by cerca 
the defendant in both caſes is barred of his ſuit. Co . ſuper. Lite. 289. 

ne te when by a writ of Error the plaintiff ſhall retovet, ot be reſtored cifatyye 
ſonalkthing only, as debt, damage, or the like: as if the plaintiff in a perſonall 
action recover any debt, &c. or, damages, and. be outlawed after judgement; in 
this caſe in a writ of Error brought by the defendant upon tbe principalt judgement, 
this releaſe will bar him. 

But where by a vit of Error the plaintiff ſhall not be reftored ro an pro 
reall thing, this releaſe is no bar : as if a man be ontlawed in at aRtioo perſonal by 
proceſsupon the originall, and bring a writ of Ertor, and then releale; this is no 
* to — Co. ſuper; 1 _ Litt. Fett. pour be de c * 

a man dy Wrong take or Hd my s, or ivered to him, 
releaſet — all 200 — Loy rover tas — I may in this als 
take my $ again, barred of m this releaſe. | 

Neither is this releaſe a bar in an appeal of ay at or death. - 

Net will it bar 15 any pe where l Er of all RN will not bar. L. 

Neither is it any bat to an action brongbt for an annuity granted Y 
— of e for any arrearages that ſhall grow due after che releaſe. 

or for any rent or ſum of nomine pene, when the releaſe 13 before the ſame ay, 


or nomine pene happen. 
either is it a bar in ſuch reall aQons wherein damages are recoverable only by 
ae ſtatute, and not by the common law , as in a writ of Dower, ente) entry , /=r 


ße 
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diffeife in te per Mordanceſter, Aile, Mc. See more Browy!, I part. 64: Lit. Se ct. 49 
2-495 0 · Ce. ſmper Lit. 292 285. | | 
| By releaſe of all debts without more words, are diſcharged and releaſed all Of pebts. 
Dcbuahen owing from the releſſet to the teleſſur upon eſpeciaſties, or otherwiſe, 
Ill Debts due alſo upon Statutes. Co. ſuper Lit. 76. 291, Fitz. Ai Que- 
» 3... 20356330 eee 1 9323 210? 137 40 0 a 
4 . cherefare if the Comuſor himſelf, or bis Land, be in Execution for the Debt, 
| ed a-releaſe, he muſt be diſcharged : aud ſo he cannot upoa à releaſe 
actions. de \ 1 , E 7 
a releaſe of all duties without mare words is a releſſor barred, and the releſſee of Duties. 
all aQions judgements, anfl.Execurions, alſo of all obligations, And 
| inf a man be ia Execution, and the plaintiff, make him ſuch- a releaſe ; 
ho de ſhall be diſcharged of c cution, becauſe the duty it ſelf is diſchar- 


ifzhere'be rent ot ſeryices behinfl xo the Lord from his Tenant, and the Lord 

ſuch a releaſe to his Tenant; by chis it ſeems the arrearages ate releaſed. Co. 

4 153. & ſuper Lit. 291 > 4 31923 22 TER 

Ibs word i of ſomewbat F chen action, for by a releaſe of all Of Suits: 
its without more words is releaſed and diſcharged as much 8s by a releaſe of all 


* 


Aud hereby alſo are diſcharged all executions in the caſe of a ſubject. But in the 
ca& of the King it doch not releaſe executions. | '! 
Aud this dath not releaſt a Covenant befare-it-b2, broken. Co. 8. 154, 157, 5: 
70s ſuper Litt. 291. 
- By a teleaſe of all quarrels without more words, all actibns reall 4nd: per ſonall, — — | 
and all cauſes of ſuch aRiogs are releaſed and diſcharged. So likewiſe by the releaſe Ante 
of all controvexſies, or by the releaſe of all debates. But this will not bar the releſſor 
of any cauſes of Suit that ſhall ariſe after, and was not at the time of the teleaſe: 
ts the breach of a Coyenant which ſhall be after, albeit the Covenant be before, is 
not diſcharged, hereby. See more in Brownlow: rep. 64. 65. 113. 80. '{'s. ſuper Lite: 
. 292. 8. 157. 5. 70. U ) 
2: By arcleaſe of all corenants without more words, all covenants then broken and 
all chat ſhall be after broken that were then made, and in being, ate diſchatged: Qusi 
1 defbe ris medium deftrnet finem Co. 1,112. 10. 51- ſuper: Lit. 292. 
2 Bug a releaſe of all Actions, Suits, Quarrels, Debes, Executions and Treſpaſſes 
before any covenant broken, is no bat to the Action of Covenant: 

Fo if one be baile for another and enter into a recognifance that if Judgement paſs 

againſt che principall,and he will not either pay the condemnation or yield his body 
Jo priſon that then he will pay it, EY) 

Md the cteditor before :Jadgement releaſe to the Conuſor as is before, and it 
ud ged to be no bar of the Execution againſt the baile. Go/drb. 162 plea. 66. 
ſor it was not an abſolute; but a contingent duty. : 

M cherefore if a Leſſee doe Coyenant to leave a houſe leaſed to him at the end of 
the terms as it was at the beginning of the terme, and the Leſſor before the end of 
the zerme releaſe to the Leſſee all Covenants; this doth diſcharge the Covenant. 

But this releaſe doth diſcharge nothing elſe but Covenants. Adjudged Hill, 4. 
Jar, B. K. Hancocks caſe, 

By areleaſe of all Statutes, from the Conuſee to the terre · tenant without more of Stututes, 
words the Statute is diſcharged. 

And yer if he releaſe all his right in the land of the Conuſor; this will not diſcharge 


Prerogativc, 


Of Covenant 


the land of Execution, Co. 10. 47. 125 
| of all errors,and writs of errors, and writs of etror, and that before they O Errors; 
de drought, are extin and diſcharged, Co 2. 16,Lir, Sect. 503. 
And if a man be out la wed in a perlonall action by proceſs upon originall, and make 
a teleaſe this will bar bim. Of warranties. 
Bua releaſe of all Warranties or Covenants reall, all Warranties then m:de and 
being, are for ever diſcharged. Litt. Sect. 148. - 


by 


$54 Retegſe, Cu. 13). 


Ot Legacies, By a teleaſe of ail legacies without more worde, « man doth bar bimſelf of a1 
| the legacies given him in preſents or futuro, ſo that if he be 10 have a legacy ar a 
years old, and at 21 years of ape he releaſe to the Executor all legacies or this rs 
in — this is 4 har to him of this legacy forever. Co, 10. 51, 4 
0. ſuper Lis. 76. ; 

6 — - releaſe of all demands in this caſe is no diſcharge of this legacy. 

Of Rent. By a releaſe of Rent the Rent is extinct and . her the day of pay. 

: ment de come or not. But a Releaſe of all actions will not diſcharge a Rent before 

: the day of paiment come. Co. ſuper Lit. 292. 

Of promiſes. By a Releaſeof all promiſes or Aſmpßts wirhoue more words a man may bat 
himſelf of a contingent or fature ching that by other words could not be releaſes 
as if s man promiſe to me that if 7 & doe not pay me one hundred pound the tenth, 
of Xfarel next, that he will pay ic me the rwentieth of that month, and before the 
time I releaſe to bimall actions and demands ; this will not diſcharge the promiſe 
But if I releaſe to him all promiſes, this will bar mee. Fr fo d fe, Ae 
Hil. 16. Jac. N. R. Iriſcus verſ. Heiret. Co. 10. 51. 

By a Releaſe of all Judgements without more words he that makerh it is bürred 
Of Judgt- ef the effect, of any Judgement he bath agaitit che Relefſee, forif Execution be not 
Ol Exccutions taken out he's now barred of it. by 

And if the Releſſee, or bis land, &c. be in Execution he and it ſhall be difchar. 

ged thereof by Andira querela. it 

And by a Releaſe of all Executions without more words, a man i barred of taki 

or bariag out of any Execution upon any Judgement eicher before Scirefacia ot 
after. 

But if after Execution be made by Capizy Ja. Elegir, or fiers facia the pia 
tiFReleaſe to the defendant all Executions, he cannot piead ſach s Relen ſe bat be 
Andita quereli. muſt have an Audit qwerela, und that he may have to diſcharge him of E weution 

Lit. 888. yo7. C 8. 151. ſuper Lis. 290. | | 
By « Keleafe of all 8ppeales, arc difcharged all appeales of Felony, of Deach of 

Robbery, of Rape, of Burning, of Larceny depending, and oll cauſes not yer 

moved alſo. Co. ſuper Lit. 287. 288. 

ofAdrantss — — — — advantages, it ſeems actions of Debt upon actomm ere 

es. . * ö | 

| E Conſpira= By a Releaſe of 4b conſpiracies, all confpiracies paſt are diſcharged, and fach 

cies. alſo as are only begun and ſhall be proſecuted and perfected after the Nelesſe, are 

; likewiſe _y di Kelp. 113. 

Of forgeries. y a of all forgeries before publication the forgery is diſcharged, but not 

the publication, and therefore the Releſſor may rake his remedy for that notwith- 

ſtanding- Cv. 10. 48. 


2 


Of Appeale:. 


Of Claes,  effectuatl word of all, and doth indeed include and comprehend within it moſt ofall 


the Releaſes before. Co. ſu per Litt. 291 Eo, 8, 54+ Lit. ſe, 301. 5og. 510. 

By a relezſc of all demands without more words are Releaſed all rights and Titles 
to Land, Warranties, conditions annexed to eſtates befote they be broken or per- 
formed, and after they be broken. | 

Alſo by this releaſe are releaſed and diſcharged all Statutes, Obligations, Con- 
tracts, Recogniſances, Covenants, Rents, Commons, and the like. 

Allo all manner of achons reali and perſonall, Appeates, Debcs, Duties. 

Alſo all manner of Judgements, Executions, Alſo all Annuities, and Arrearages 
of Annuities and Rents. therefore if a man dave a Title of entry by force of a 
condition, &c. or a right of entry into any Lands; by ſech a releaſe the right and 
Title is gone. And if a man have a rent-ſervice, rent-charge, Eftovers, or other profit 
to be taken out of the Land by ſuch a releaſe to the Tenant of the Land it 1s dif 
charged and extinct. Ser wore Broxmnl, 1 pare. 80. 64. 65, 115. 116. 186. | 

And therefore if a Termor for years grant the Land by indenture to . rendring 
rent, and at the end of the firſt yeare be relesſe to the Grantee all demands ; the rent 

i hereby extinct during all the time. Adjwdged J. R. paſc. 17. Jac: Worron? * 


A Releaſe of all demands is the deft Releaſe of all, and this word is the moſt © 
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3 
A teleaſe of all demands will diſcharge a rent due. Geld. 168. a debe upon an 
Award to be paid at a day to come being made before the day. But if it be a duty 
thar reſts meer ly in poſſibilitie and contingencie,as if one be bound that if «L deliver 
ro him ata day Hay he will pzy money; this cannot be neleaſed by this before the 
ua lo a nomine pene waiting upon a rent. untill the rent be behind, ſo to pay rol upon 
the birth of a child, or the like. Brownlows 1 part 1:9. 115. And a releaſe of all 
Aaimes it ſees is much of rhe ſame nature. 
But by a releaſe of all demands or of all claimes is not releaſed any ſuch thing as 
if arcleaſe cannot be made, as a meer poſſibility, or the like, Co. 5. 70. 
| will this releaſe diſcharge a covenant or promiſe that is future and con- 
nent before it be in being. Nor a covenant before it is broken: and therefore if 
2527 
in the 


eller of a houſe cayenant to leave it as well in the end of his terme is it was 
a inning of hi terme, and before the end of the terme the leſſor releaſe to 
de Leſſet all demands; this is no bar to an action brought for a breach of the cove- 
gant aſterwrards. Hil. 4, Pac. B. R. Hancocks caſe Aajuaged. 

And if a man in conſideration of a ſumm of money given to him by a woman ſole 
:fame to her that if ſhe mary one AA chat he will pay to her after the death of A 
one hundred pound by the year if ſhe ſurvive him, and ſhe mary him, and the has- 
band relesſe all demands and then die; this is no bar to the duty. 

So if one promiſe a woman that if ſhe will marry him that he will leave her worth 
chandredy pound if ſhe doe ſurvive bim, and before the marriage ſhe releaſe ro 
kim ull actions and demands; this doth not diſcharge che promiſe, Hi. 6. fac. B; 
L Belcher Hudſons caſe. 


And note that all theſe words are of che fame force when they are joyned with Note. 


aber words as when they are alone. | | 

If o Tenants in Common of land grant a rent charge of forty ſhillings out of 
to one in Fee, and the Grantee releaſe to ore of them; this ſhall extinguiſh but 
wenty ſhillings, for that the grant in judgement of law is ſeverall, Co. ſuper Litt. 


* one huve ſeverall cauſes of action, agtinſt two, and make a joynt releaſe to 
them ; this ſhall be taken to be a releaſe of all joynt and ſeverall cauſes of action 
10 H. 6. | 

35 if 2 Executor have ſome cauſe of action for himfelf, and ſome for his 
Teſtaror, and he releaſe all actions, indefinitly ; this teleaſe doth diſcharge both 
btw of actions. Bro. Refraſe 31. 29. 

If the Tenancy be given to the Lord and a ſtranger, and to the heires of the 
firanger, and the Lord releaſe to his companion all his rigbt in the Land; this 
fill enure not only to paſs his eſtate in the Tenancy-but alfo roextinguiſh bis right 
inrhe Seigniory. Co. ſuper Lice. 280. | | 

If. there be Lord and Tenant of two acres, and the Lord releaſe all his right in one 
of them to the Tenant hereby the ſervices are extinct for both. Perk, Jict. 71. 
Bre Releaſe 85. 9 E. 3. 22 | | | 

So if one have a rent-charge out of twenty acres, and releaſe all bis right in one 
tete; hereby ull the rent is extinct. ge 1 U a 
And yet if Aleaſe white acre to I for life rem ring rent; und afterwards doth re- 
eaſe part of the rent; this is good. only for ſuch pur. 

If 1 de ſeifed of Land in Fee and I make'a Leaſe ol it to one for life 
and after I releaſe_all my rights in the Land for the. life of the Tehant for 
fe, fo as neither I nor my Heirs ſhall have claim or challenge any chin 
or right in that Land for the life of the Tenant for life-; by this reles 
nothing is extin& ot diſcherged but the canſes of action of waſt that were theo, 
ind not any eaufe that halt he afrerwards. Fro. Releaſe 65. X 

Ha Statuce be entred, imo the tweoryeth of Aprill, and the Conuſet by a re- 
leiſe dated the ninteenth of, Apri// ( meaning to except the Statütæ) dorh 
teleaſe ofl gebts and demands eil the making of the reſeiſe; by this releaſe the 
Tate n diſcharged. But if tbe words had been to the day of the date of the releaſe 
caura. See more in Brownlows Rep: 2 part. 300. , 
| I 


Cunaryy. 
f ſe be of nd he to whom it 1s made doth releaſe one 3 
If a promiſe be of two parts, and he to whom it 1s made doth releaſe 9 : 
it — is a releaſe of both. Per Juſtice Dodrige Trin. 1 +f Fa one pare ; 
If A 7 av. 1, enter into an obligation of forty pound to B. and B Fay 1 3 make 3 
Deed thus, It is agreed between on the one part and A on the other pare that 
upon good conſiderations B doth acknowledge bimſelf fully ſatisfied and diſ. 
charged of all bonds, debts or demands whatſoever from the beginning of the world 
to this day by the ſaid A, and that he the ſaid Z is to deliver all ſuch bonds as he 
hath yet undelivered to A except one bond of forty pound yet unforfeit which is 
for the paiment of, &c. which wasthe obligation before ; in this caſe it was ad. 
judged a good releaſe and diſcharged of all the bonds excepting that one, and that 
this exception ſhall goe to all che premiſſes, Co. 9. 53. 
3 In reſp:tof A releaſe of a right, or an action cannot be for a time but it will be for 
the time or! egyer. , 
eſtate- And therefore if a releaſe be made to any one that hath a Fee · ſimple by wro 
by bim that hath the right for one houre, one yeare, for life, or yeares; this is 4 
good releaſe for ever Litt. Sect. 467. 470. Co. ſuper Litt. 273. 264. 280, Kelwarth 
88. Co. ſuper Litt 9. N 
And if the Diſſeiſee releaſe all his right in the land to the Diſſeiſor without nami 
his Heires or ſetting down any time how long the releſſee ſhall have the land or the 
right of the Diſſeiſee therein; this is a good releaſe for ever, and doth make the 
eſtate of the diſſeiſor good for ever, and fo doth make a good eftate in Fee- 
ſimple without theſe words [| his Heirs, &c J And if the Diſſeiſor or his Heire 
make a gift in Tail, or a leaſe for life, and the Diſſeiſee releaſe all his right to the 
Donee or Leſſee for life, To have and to hold for life only; this is a good releaſe of 
his right for ever- 2. 
But if the Diſſeiſee do Diſſeiſe the Heire of the Diſſeiſor, and make a leaſe for 
life ( which is a releaſe in Law ; ) by this the right is releaſed during that time 
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only, 

& if one Jointenant or parcener releaſe to the other all his right in the Land, 
without the words C heires ] or any more word; this releaſe doth give to bis com. 
panion his whole intereſt for ever. 

And when the Lord, or Grantee of a rent releaſe tothe Tenant, or terte · tenant 
generally; by theſe releaſesa Feeſimple is transferred without any words of heires, 
&c, And yet the Lord may releaſe his Seigniory to his Tenant, to hold to him in 
Taile or for life, and this ſhall be taken and enjoyed accordingly. But if the Loud 
doth releaſe the Seigniory to his Tenant without any words of heires put in the 
Deed, the ſame is extinct. 

And if I let land to a man for terme of yeares and after I releaſe to him all my 
right which I have in the Land, without uſing any other words in the Deed; or 
releaſe to him, To baveand to hold for his life; in both theſe caſes he hath an 
eſtate for bis life only. Lit. Sect. 545. 546. 565. Plow. 556. Dier 263. 

And if I leaſe land to a man for his own life, and after relfaſe to bim To bave and 
to hold for his own life ; hereby he hath but an eſtate for his own life. 

But if I make a leaſe to him for anothers life; and after releaſe to him Haben 
dum to him for his own life, by this be hath an eftate for bis own life. 

But if I be ſeiſed of land in Fee-ſimple and let it to another for life or years, and 
then releaſe all my right to him To have and to hold to bim and his heirs, hereby 
he hath the Fee- ſimple. b 

AndifI releaſe all my right to him To have and to hold to him and the heires oi 
his body. hereby he hath an eſtate Tail. 

And if oñ̃e be ſeiſed in Fee of a rent ſervice or charꝑe, and grant it firſt for life, and 
then releaſe it to the Grantee To hold to him and his beirs, or to him and the beires 
of his body: this ſhall enure to an enlargement according to the agreement: 
Lit. Sect. 549. 4 

But if one grant a rent-charge ont of his land de novo, and after releaſe to 
the Grantee all his right in the rent, To have and to hold to him in Fee · ſimple or 
Fee · tail: this doth not enlarge the eſtate. Fo 
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And if Tenant in Tail, or for life make a Leaſe for years, and after by Deed doth 
Releaſe all his right to the Leſkce for __ poſſeſſion, to hold to him and bis Heirs 
for erer; this will not male che Eſtatè of the Leſſee good for longer time, then the 
liſe of the Releſſor. Littl. Sef.606. 610. 24 Elis. 3. 28. 

If one make a Leaſe for ten years; Ae Remainder for twenty years to another, 
and be in Remainder, Releaſe all his right to the Leſſee for ten years ; in this caſe the 
Releſſce hath an Eſtate for thirty years, and no leſs; for one Leaſe for years cannot 

in another. Co: ſaper Lirtl, 273. | 

If Tlet to a Woman fole for her life, or for years, and ſhe take a Husband, 
indaſter 1'Releaſe to them two to hold for their lives; this ſhall enure no further then 
the intent, and in the firſt caſe he fhall hold joymly with his Wife, but in ber right, 
ſhe doth ſve, and after for his own life, if he furvive, and in the [aſt caſe rhe) 

ſhall have che Freehold joynrly. Lin. Seck. 526, ' Co. ſeper Lind. fol, 2085. 


09, | 
. If chere be Lord and Tenant by Fealty and Rent, and the Lord grameth the Seig- 
rioty for years, and the Tenar attorneth, and the Lord Releaſech his Seigniory to 
theT enant for years, and to the Tenant of the Land generally; by this the Seignio- 
ry i ettinct for ever, and the Eftate of the Leſſee a}ſo: Nut if the Refeaſe be to them 
and their Heirs ; then the Leſſee ſhall have the Inheritance of the one Moyety, and 
throther is extin&. Co. ſapry Litil. 280. 2-1 | 
It is ndifcharge in writing of a ſum of money, or ether duty which ought to be 10. Acguits 
id or done; As if one be bound to pay money on an Obligation, or Rent reſerved ance, what. 
1 Leaſe, or the ſike, and the party to whom the money or duty ſhould be paid 
or done upon the Receipt theteof, or upon ſome other Agreement between them, 
maketh a writing under his hand, witneſs ng that he is paid or otherwiſe contented, 
id therefore doth acquit and diſcharge him of the ſame. The which is ſuch a dif 
charge, and Bar in the Law, that he cannot demand and recover the fame again con- 
thereunto, if the hurt a= ro Terms 422 "ow 
igor is not to pay money upon 4 e , unleſs the Obli a 
aill make to him an Acquitence or Releaſe; nor is he bound to pay it before be bach nn bas 
the Acquitance : And in this caſe the Obligor may compel the Obligee to make him bound to pay 
m Acquitance. And ſo alſo it is in caſe of a Statute Merchant, one is not bound to menen Withe 
the money thereupon, before he hath the Acquiranee or Releafe of the Plaintiff. an Lister 
4 otherwiſe it is in caſe of an Obligation with a Condition; for there a man may e f 
— payment. 22 Ed. 4. 6. 41 Ed.3:254 1 H. 7. 15 22 Ed.4.6. Broo. Debt 43. 
. 10. 
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2 Remitter ſhall 
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CHAP. CXXXVIII. 
Of a Remitter. 


Emitter is where a man is come to two Titles in Lands or Tenge; 
ments, and his latter is defective, and not ſo good as the for. 
mer; or when a Mans Entry is taken away by Diſcent or 
Diſcontinuance, and he hath the Frank-tenemene caſt upon 
him by a new Title; in this caſe be ſhall be, or at laſt may be 

(if he will) reſtored to his firſt Title, and then he ſhall be faid 

to be in by that Title, and that ſhall be ſaid to him a Renit. 
ter. 

It is chus defined by ſome. Remitter is an operation of Law 
upon the meeting of an ancient Right, redmediable ; and a latter ſtate in one perſon 
where there is no folly in him, wr the ancient Right is reſtored, and ſet up again, 
and the new defeaſible Eſtate vaniſhed away. 2 #od pris eft verius, Co. upon Linti. 
247, 348. As if a man be diſſeiſed, and the Diſſeiſor makes a Feoſſment to the Di. 
ſeiſee 3 in this caſe the Diſſeiſee may (if he will) be remitted to his elder Title, or 
he may chuſe: For in ſome caſes where it is not to the prejudice of a ſtrarger, he 
that hath the Titles, may chuſe whether he will bold by the former, or the later 
Title; and if he enter generally, where he bath two Titles, the Law will judge him 
in of his elder Title, until he have done ſome act to declare his Election. So that 
there are two things requiſit ina Remitter ; firſt, Ancient Right; ſecondly, A ter 
Poſſeſſion: And the reaſon of it, is the Ancient Right, which is, firſt, mot re; 
ſecondly, moſt worthy : And for the Poſſeſſion, it ought to be where the party 
the Poſleſſion, and not by an act wherein is folly. Thirdly, the efficient canſeisana& 
in Law: And for the ancient Right, it muſt be a Right not a Title, and it muſt be a 
Right of Entry, and in that caſe, hewever he come to the Poſſeſſion, he ſhall bere. 
mitted, unleſs it be by Eſtoppel; and this Remitter by Right of Entry, is not wave- 
able. (rompt. 7ur.120. Littl. chap Remitter. F. N. B. 149. Dyer 68. 


For Anſwer hereunto, theſe things are to be known: | 

1. In all caſes, when a man bath a lawful Right of Entry into Land, and the Pol. 
ſeſſion be caſt upon him by AR of Law, nolens volens, he muſt be remitted ; but if it 
come by his own act, it is in his Election, whether he will be remitted, or not: Asif 
after he have one Title, he take any eſtate by any other way and means, then by Fine 
or Deed indented, (whereby he may be eftopped) he ſhall be remitted. Bro. cap. 
252. 

: 2. If one Leaſe for life to one, and he alien in Fee, and the Alienee make an Eſtate 
tothe Leſſor; in this caſe the Leſſor is remitted. Littl. Sect. 694. £95. 

3. If Lands be given to a Tenant in Tail, the Remainder to another in Tail, the 
Remainder to another in Fee; and the Husband of the Wife diſcontinue, and the 
Husband and the Wife take back a new eſtate to them for their lives; this is a Re- 
mitter to them, and all them in the Remainder. Lit. Sef.673. 

4. If an Eſtate be made to the Husband in Tail, the Remainder to his Wife for 
life, the Remainder to B. C. D in Fee: And after another Eftate is executed to the 
Husband and Wife for life, the Remainder to another, and ſhe enter generally after 
the Husbands death, ſhe ſhall be judged in, as in her Remitter, without ſpecial Claim 
made; for that is her beſt Eſtate, By three Judges. Where the party that is to be 
remitred, hath a Right of Entry, owfoever he come to the Poſſeſſion, unleſsit be 
by Eſtoppel, he ſhall be remitted, By Juſtice Dodridge. 16 Fac. B. R 

5. If a Tenant in Tail diſcontinue the Tail, and aſter diſſeiſe his Diſcontinuee, 
and die ſeiſ:d ; the 1ſſue in Tail that comes in now by diſcent, ſhall be remicted, and 


the Title of the Diſcontinuee is utterly defeated, though the Iſſue be an _ of 
eme: 


— 
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Feme-covert Littl. ſeſt. 147, If a Tenant in Tail hofeoff his Iſſue in Tail within 

ape, and after die, the Iſſue is remitted, though be be of full age before the death Infant. 

of the Anceſtor. Lit). ſe.660; If one diſſeiſe the Diſcontinuee of a Tenant in 

Tail, and — the Iſſue, the Iſſue after the Anceſtors death, ſhall be temitted. 

48. 19 £2.9-12, 

_ if a Tenant in Tail diſcontinue in Fee, and then take back an Eftate in Fee, 

and after deviſe the Land by will, and the Deviſee wave the Deviſe ; in this caſe 

the Iſſae ſhall be remitted, contra, if he had not waved it. Dyer 221. 

ow. 4 

= If Lands be intailed to a man and his wife, and the Heirs of their two Bodies 

, and they have a daughter, and the wife die, and the husband marry an- 
— and bave another daughter by ber, and diſcontinue the Tail; andtaſter doth 
difſeiſe the Diſcontinuee, and die ſeiſed, and the Land diſcend to the daughters; the 
eldeſt is remitted for one moyety, but the youngeſt is not for the other moyety. 
Ln. ſeſt. co 2. | 

8. If a Tenant in Tail infeoff his Heir Apparant ia the Tail, and another, the 
Iſas is remitted for the one moyety, but not the other for the other moyety. Lit. 
4663. | 
e 9. If a Tenam in Tail iafeoff his Iſſue in Tail, and another of the Intail Land, 
and Livery of Seiſin is made to the other, according to the Deed, and the ſon not 
knowing of it, doth not agree to the Feoſſment, and after the other die, and the 
ſn never meddle with the profits of the Land, during his Fathers life, and then 
the Father die ; now the ſon is remitted. Litil. /eft. 684. If a Tenant in Tail in- 
feoff his Iſſue, being within age, and his wife in Fee, and dieth; this is a Re- 
nter io the Iſſue preſently by the death of rhe Tenant in Tail. Co. ſuper Litel. 

t. 

. If the Husband alien the Lands he hath in the right of his wife, and aſter take 5:3. 3. 
hack an Eſtate again to them for their lives, or oiberwiſe; now in this caſe; if the To a Wife that 
rife do furvive che Husband, ſhe ſhall be remitted ; and char though this ſecond pat Hur: 
kſtate to the husband and wife be by Fine: But if the wife die firſt, 'the Heir of 

the wife ſhall not be remitted, if the ſecond Eſtate were a Fee · ſimple. Zictl. ſelt. 

666, 667. 

11. If the husband diſcontinue his wiyes Lind, and the Diſcontinuee is diſſeiſed, 

and the Diſſeiſor doth make a Feoffment in Fee or Leaſe for life to the wife; in 

this caſe ſhe ſhall be remitted ; but if it were by Covin between the Diſſeiſor and 

the wiſe, contra. Co. 3. 78. Littl. ſect. 678, If the Tenant in Tail diſcontinue the 

Tail, and have iſſue a daughter of full age; and ſhe take a Husband, and the 
Diſcontinuee makes a Releaſe of it tothe Baron and wife, for their lives; this is a 

Remitter to her, and ſhe is in of the Eſtate-tail. Zirel.671. 

12. If Lands be given toa man and his wife, and the heirs of their two bodies, 
and after the husband alien the Land in Fee; and take back an eſtate to him and 
his wife for their lives 3 in this caſe they ſhall be both remitted. Lirrl. ſect. 

671, 

13. If the Husband diſcontinue his wives Land, and take back an Eſtate to him 
ad his wife, anda third perſon; this is a Remitter for their Wives moyety, not 
forthe other. Litth ſelt. 676. And if the Husband in this caſe take back an Eſtate 
to him, and his wife, during the life of the Husdand ; this is a Remitter to his wife 
pr . Littl. ſect. 676. 

_ one diſſeiſe me, and after make a Feoffment to me with Warranty, now I To the Dif. 
may be remitted, if I will, or I may make uſe of the Feoffment, with Warranty at ce or his 
my Election. 12 H.7.20. _ 

15, If a Diſſeiſor make a Leaſe for years or life, or any other Eſtate to et mY 

dy Deed, ot without Deed ; this is a Remitter, cord, if it were by Fines Lit. 


z. 12 H. 7. 20. 
16. If my Father diſſeiſe me, and after die ſeiſed, and the Land diſcend to OE 
Wand muſt be remitted. Kelw,41. 12 H.. 20. 

| Rrrrer 3 | 19. If 


— IT 


860 Reminter, Qu 
Sell. 4. 17. If the Heir of the Diſſeiſor, that is in by diſcent, make a Leaſe for 1; 
a ; F 4. the Remainder for life, or in Fee to che Diſſeilee; in this caſe, 4 the — 
of F. S. che Diſſeiſee ſhall be remirted ; for when two Titles meet, the beft ſhall be 
preterred; 11 Ed.4.t. Lat i. ſeft 685. | | 
o an Iafant. 18. If one diſcontinue the Land of an Infant, and after one diſſeiſe the Diſconti. 
nuee, and infeoff the Infant, the Infant ſhall be remitted; but if there were ay 

Covin. Covin between the Infant and Diſſeiſor, contra. (6.3. 78. * 
19. I 4. Tenant in Tail infeoff a Feme-ſole, and the Iſſue in the Tail, being 
within age, take ber to wife after the death of the Anceſtor; in this caſe he ig re. 
mitted, and bis wife bach nothing in the Land, but if he had been of age when he 


had married her, contra. — RO | ee 
20. Iſ two Joyntenants be, one o age, a other within | 
be diſſeiſed, 24 the Diſſeiſor die ſeiſed, and his Heir enter (the — Lp 
Rill withinage) and the Heir of the Diſſeiſor make a Lesſe to them; chef Re. 
mitter for the moyety of him within age, but for che other moyety, contre, Let, 
' (ef: 696. 260 
Yoo Parkes 3 21. If I be ſeiſed of an Advowſon in groſs, and an uſurpation be bad again 
a Church. me, and at the next avoidance I uſurp again; in this caſe 1 ſhall be tu. 
mittel. q 
3. In what No Remitter ſhall be in theſe caſes. 
Cale no Remit- Firft, Whenthe party doth come to the ſecond Title, by Act of Parliament. 
ter ſhall be. Secondly, When becomes to it by Fine or other Record. | 
Thirdly, When there is not both an Action and a Right, with a diſcent come to 
the party to be remitted; for if the Right and the Poſſeſſion of the Land be in ſe 
veral perſons, and he that hath the Righe, hach one againſt whom to briog his a 
on, yore boy — — <9, to the ha Title by l | 
Fo .” When the party comes to it is own wrong. 
Fifthly, When a man hath but a Title of Entry onely, as for Mortmain, Eſchext] 
Condition broken, or the like. Co. upon Lire/:348. 
Sixthly, When two Rights onely diſcend, there muſt be an Ancient Right, and x 
new Eſtate ; for one Right cannot work a Remitter to another Right. 
Seventhly , No Remitter ſhall be co a Right remedileſs ; for the which, one 
can have no Action. Dyer 54. Co, 3. 3. Plow. 207. Kelw, 44 Link {ft 


By. 
Se. 5. For the illuſtrating of which, take theſe caſes. 
Toa Tenant 1. If a Tenant in Tail infeoff the Iſſue in Tail, after he is of full age, and die, 
in Tail, ot his the Iſſue ſhall not be remitred to his elder Title, Littl. ſect. 664. 
live. 2, If -a Tenant in Tail fince the Statute of Uſes, make a Feoffment in Fee tothe 
uſe of the Iſſue in Tail, and die; in this caſe the Iſſue ſhall not be remitted, but in 
this caſe, if any Entry be given to the Iſſue by Law, he may take it. But if the Iſſue 
in this caſe wave the Poſſeſſion, and bring a Formedon in the Diſcender, and recover 
againſt the Feoffees, he ſhall be remitted. Bree, Remitter 149. Plow. 114: 
er 22. 
= If a Tenint in Tail ſuffer a Common Recovery, and after diſſeiſe the Re- 
coveror, and die; bis Iſſue ſhall not be remitted, though the Recovery be erroneous, 
as long as it ſtands in force, and is not reverſed ; for neither an Action without 8 
Right, nor a Right without an Action can make a Remitter. Co. upon Litt!, 
349. | 
4. If the Iſſue in Tail diſſeiſe the Diſcontinuee of his Father, and then infeoff his 
Father, and he die, and the Land diſcend to him; in this caſe he ſhall not be remit- 
ted. Perk. ſet. 397. 
5- If a Tenant in Tail bave Iſſue two ſons of full age, and be Leaſe the Land in- 
tailed to his elder ſon for life, the Remainder to his yonger ſon for life; this is 00 
Remitter to the eldeſt ; but if he die without Iſſue of his body, this is a Remitter to 
the yongeſt. Litt l. ſect. 682. 


6. If the Tenant in Tail, and his Iſſue, diſſeiſe the Diſcontinuee of the un; in 
5 | , II, 


—_— * — — - 
* 
” — 
— 


Tail, and the Tenant in Tail die, whereby the Lands diſcend to the Iſſue; now 
thoogh he ſhall be remitted againſt all ſtrangers, yet not againſt the Diſcontinuee. 
11 Ed. 4. 2. 

7. if the Husband and Wife alien the Land of the Wife by Fine, and after take To a Wiſe 
back any Eſtate to them again; in this caſe the Wife ſhall not be remitted. that hach a 
2 E the Hu. band diſcontinue the Tenements of his Wife, and take back an Hausband. 

E ſtute to him for term of his life, the Remainder to his Wife, during the Husbands 
life ; this is no Remitter, but after if ſhe ſurvive him, it is a Remitter, Littl. ſect. 


Crannzd, >  Rematter. 


680. 

9. If the Husband make a Feoffment in Fee of the Land, he hath in the right of 
his Wife, and chen take back an Eſtate in Fee to him, and his Wife, and ſhe die, and 
he over-live her; now her heir ſhall not be remitted. 

10. If the yonger Brother diſſeiſe the elder, and the elder bring an Aſſiſe, and is To the Diſſei- 
barted, and after che yonger die without Iſſue, and the Land diſcend to the elder ; cc, or his Heir. 
in this caſe the elder is not remitted. Dyer 5. 

11. A man ſhall never be remitted to an Adyowſon Appendanr, th he have 4 For the 
tight, till be have recontinued che Manor, to which ic is Appendant. So if one pur- thing, te 

an Advowſon in Fee, and ſuffer uſurpation, and fix moneths, and it be after #hich a man 
caſt upon him, by diſcent or other AR in Law, be ſhall not be remitted. So if che e e eule 
Uſurper grant che Advowſon, to the Purchaſor and his Heirs, and be dieth, bis Heit 
is not remitted, If a Tenant in Tail of a Manor, to which an Advowſon is Ap- 
pendant, make a Diſcontinuance, the Diſcontinuee granteth the Advowſon to Te- 
nant in Tail, and his Heirs, the Tenant in Tail dieth, the Iſſue is not remitted: Bus 
contra, if one be remitted to the principal, he ſhall be remitted to the Acceſſary , 
though ſevered by the Diſcontinuee. Co. upon Litrl.3 49. 

If the Feoffee of the Tenant in Tail charge the Land, or make Leaſes, or the like, 3. What Ars 
and after the Iſſue is remitted ; theſe charges and acts of the Feoffee, are avoided ; ſo ſhall be avoid- 
in all like caſes. Littl. ſect. 659. ed by the Re. 

If the Tenant in Tail infeoff his Iſſue in Tail, within age, and after being of full 10, or not. 
«ge, and then charge the Land, and after the Tenant in Tail die; now the Iſſue be- 
ing as ho pace is avoided: Littl. ſet. so. 

If the diſcontinue the Wives Land, and the Diſcontinuee make an Eſtate 
to the Huzdand and Wife, on Condition, and after the Husband die, and the Wife is 
remitted, here the Condition is avoided. Littl. ſect. 660. 


———— 
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CHAP: CXXXIX. 


| Of Remover of Records, Canſer, and Perſons, out of one 


of che firſt ſort are to remove Cauſes out of Courts of Record 
nd ſome to remove Cauſes out of Courts that are not Courts of 

12 Record. Corpus cum Cauſa, Habeas Corpus, is to remove the 

perſon, being a p:iſoner about the Cauſe, and his Cauſe ; the Habeas Corpay, ilſo 
Writs of Privilege, Prohibition, Cerciereri, Recordary, and others, are to remove 
the Cauſes onely. Writs of Error and Attaint alſo do remove Sutes. 21 fac. 


County into another. 
__ ———— nc i where a Sute or Cauſe is removed out of one Court; 
— D another; and for this purpoſe there are divers Writs and Means 
d WD) Some of theſe are to remove the Cauſe onely, and ſome of ther 
Re i ere to remove the Perſon and bis Cauſe both. Co. 11. 41. Some 
N 


chap. 23. Ina 
2. Recordo ( There is ao old Writ called Recordo & proceſſs mittendis, by which this wag 


proceſſe _ done. 3 
— mu. Corpus cum canſa, is 4 Writ Nerd out of the Chancery, to remove both the 
ſs, what, Body andthe Record, touching the Cauſe of any man lying in Execution, upon a 
Judgment for Debt into the Vpper Bench, &c. there to lie until he have ſatisfied the 
Judgment. F. N. J. 251. Dyer 61. 3 
2. Habeas C- Habeas Carpus, is a Wit hieg where a man is indiQed of Trefpaſs before Juſtices 
pus, what. of Peace, or in a Court of any Franchiſe, and upon his apprebenſion being laid in 
priſon for the ſame, he may have out of the Upper Bench, thereby to remove hin 
ſelf thither at his own coſts, and to anſwer the cauſe there, &c. And theotder in 
Cercicrari. this cauſe is firſt to procure a erciarari out of the C haxcery, directed to the Joſtices 
for the removing of the Indictment into the Vpper Bench, and upon that to procure 
this Writ to the Sheriff, for the cauſing of his Body to be brought at a day, F. N. B. 
250. | 
, This Writ is uſed alſo for the removing of other Canſes in other caſes, from 
'$:8 2, one Court to another: F. N. B. 7, 250. 78. 110; Crompr. Fur. 46. 
4. Cerciorari, A Cerciorari, is a Writ that lieth where one is impleaded in = baſe or inferior 
what. Court, that is a Court of Record, and one of the parties contending, ſappofing be 
may not have Juſtice there upon a Bill in Chancery, compriſing ſome matter of Con- 
ſcience, as that he hath not had, or is not like to have Juſtice there, he (ball have 
this Writ to remove the Record into the Chancery, that the cauſe may be there de- 
termined, And if he do not prove the matter of his Bill, there the other party 
Procedendo. — 3 a Writ of Proc edendo to ſend back the Record thither again, there to be 
ended. . 
And by this other Records, as Indictments, Recogniſances, and the like, 
may be removed, and ſent up; and the courſe is to ſend the Record firſt into the 
3 Chancery, and not firſt to certifie it into the Vpper Bench or Common Pleas, but out 
Mitt mus. of the ( hancery, to fend it thither by a Mittimus, which is the ſending of a Record 
into another Court. And a Writ of Error is a Cercierari in it ſelf. 2 H. 5.2. F. N. B. 
242. 12 Ed. 4. 11. 
This lieth in many other caſes. March. 196. M. 241. 
The Remaoding of a Cauſe, is the ſending it back into the ſame Court, out of 
Remand, whar, which, it was called and ſent for. 
Seck. z. Procedendo is a Writ whereby a Plea or Gauſe, formerly called from a baſe or in- 


5. Precedent, ferior Court to the Chancery, Vpper Bench, or Common Pleas, by Writ of Privilege 
PLC os 


Cum jd. Remover of Records, &c. 
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or Cerciorari, is releaſed and ſent down again into the ſame Court, to be proceeded 
:nthere, after it appeareth, That the Defendant hath no cauſe of Privilege, or 
chat the matter compriſed in the Bill, is not well proved. Cv. 6.63. 21 K 2.11. 
No as touching all theſe things, the removing of Perſons and Cauſes, theſe 
things are to be known. ; : 

1. The Judges of the Vpper Bench, may ſend priſoners from thence in the Coun- 
try to de tried. if they pleaſe. 6 H. 8.6. ; 

2. No Habeas Corpus or Cerciorari, is to be granted to remove any priſoner out 
of any Gao), or to remove any Recogniſance, except the Writ be ſigned by the 
Chief Juſtice, or in his abſence by one of the other Judges own hands, under pain 
of five pound forfeit by him that makes the Writ : But the Writ is good (as it 
ſeems) and to be obeyed, though his name be not to it. 1, 2 Phil. & Ma. 13. 

3. No Writ to remove a Sute begun:in an Inferior Court of Record is to be 
obeyed, unlek it be delivered to the Steward of the ſame Court, before Iſſue or De- 
murrer joyried, ſo as the Iſſue or Demurrer were not joyned within (ix weeks, nexr 
after the Arreſt, or Appearance of the Defendant. 21 7ac. 23. 

4. No Writ to remove a Cauſe, is to be received and allowed, unleſs it be delivers 
ed to the Judge of the Cauſe, before the Jury bath appeared, and one of them ſworn 
io try the cauſe ; for then it is too late. 43 Eliz. 5. | 

5. No Writ to remove any Cauſe out of an Inferior Court of Record ſhall be 
allozed, if the cauſe be not five pound, or above, and do not concern Freehold, or 
Inheritance, Title of Land, Leaſe, or Rent, where an Utter Barefter of three years 
landing. is Steward or Aſſiſtant to him. 21 fac.23- 

6. But if there bea Fore gn, or otber Plea pleaded , that is not tryable there, 
then it is removable. Idem. | 

7. Writs of Error and Attaint are allowable, as formerly. Idem. 

8. A _ being once remanded by Precedin do, ſhall never after be removed a- 

in, [des 
* No Cerciorari to remove any Indictment of Riot, Forcible Entry, Aſſault 
and Battery, is to be allowed, unleſs it be delivered at the Quarter Seſſions in open 
Court: And that the parties indicted, do there put in Bond of ten pound to the 
proſecutor, to pay him ſuch Coſts and Damages as the Juſtices of Peace ſhallſer 
down. 21 7ac. 8. 

10. No Writ of {erciorar; ſhall be allowed to remove any Information or In- 
di&ment againſt any man, or proceedings for any thing within the new Ordinance 
for Higb. ways, made March. 1654. 

11, No Gerciorars or Habeas Corprs, ſhall be allowed to remove any Indi ment 
forany offence about Corn, Wine, Beer, Ale, Fiſh, Fleſh, Salt, Butter, Cheeſe, or 
other dead victual whatſoever. Ad, 23 Oftober, 1650. 

12. No Cerciorari ſhall be allowed to remove an Indictment for making, or taking 
of Challenges. Ord. 29 Pune. 1654. 

13. Cercioraries ſhall not be allowed to remove Bills of Indictment of Riot, For- 
cible Entry, or of Aſſault and Battery, unleſs the party indicted will become bound 
with ſufficient Sureties, ſuch as the Juſtices of Peace in Seſſions ſhall like of, to pay 
to the Proſecutor within a moneth after Conviction, ſuch Coſts and Damages as che 
Juſtices ſhall aſſeſs. 21 Pac. 8; But other Indictments may be removed without 
this Caution. 

14 Two men and their wives were indicted for a Forcible Entry, who brought a 
(erciorari, and ſome of them refuſed to be bound according to the Statu: e of 21 Pac. 
yet the Cauſe is to be removed, March. f.27. pl 63. 

15. If the Sureties tendred, be worth ten pound a peece, the Juſtices muſt accept 
them for the ten pound Bond, upon the Statute of 21 fac. the ſame. 

16. After tender of ſufficient Sureties, according to the Statute, all the proceed- 
10g1 of the Juftices, are Coram nou judice, (i:) as before no Judge. March 27. 
+ 17, Upon a (rciorar; to remove an Indictment againſt a man, he is to be bound 
to proſecute wich effect (that is) to traverſe the Indictment, or quaſh it for defect. 
Aud if he do appear, an Attachment ſhall go out againſt him, March 76, pl. 118. 
a 0 


6. Recordary, 
what. 


Sui tors. 


7. Pone, what. 


Of 4 Recordary, & c. 


A Recordary is a Writ iſſuing out of the Upper Bench or Common Phu tothe 
Sheriff, co command him to ſend a Plaint that is before bim, without Writ in 
his County Court, into that Court, from whence the Recordary is, to the end, that 
the cauſe may be there determined: And this the Sheriff is to ſend up and certifie 
under his own, and the Seals of four of the Suitors that are Judges of the ſame 
Court. And he is withal to warn the other parry to be in the Court there at a time 
certain. | 

And a Pone doth nothing differ from this, but that it is to remove a Sure that is 
there before the Sheriff, by Writ and not by Plaint : And if this be ſued our 
Plaintiff in the firſt Sure, it may be had wi any cauſe at all ſot it: But 
if it be fued out by the Deſendant, he muſt ſhew cauſe for it. As if it be to temove 
a Plea in a Replevin by Phaint, to ſnew that the Defendant doth avow forD 
feaſant, that the Plaintiff doth juſtifie for Common of Paſture, which is a Nea 
zouching Freehold, and therefore ſhould not be without Writ. F. N. J. 11g, 
47. 70. 18. 71. 3 Hen. 6. 30. 12 Edu. 4. 11, 21 Jac. 23. 13 Id. 1. 3. 


43 Elix. 5. 


Tolt, What. 


Sell. 4. 
8. Accedas ad 
Curiam, what, 


A Tole is a Writ whereby a cauſe depending in a Court-Baron, is removed into the 
County- Court. | 

Accedas ad curiam is # Writ iſſuing out of the Upper Bench of Cam Pha, 
directed to the Sheriff, to command him to go to ſuch a Coutt of ſuch a Lord or fun- 
mg Councy-Coure or Court · Baron, or other Court that is not & Coun of 
Record. 

Where a Plaint is ſued for taking of Beafts as a Diſtreſs , or ſome falſe Judgment, 
is ſuppoſed to be given in h Sute there; and that there be do make Recordof the 
ſame Sure, in the preſence of the Sutors of the ſame Court, and four Knights of the 
County; and the fame certifie into the Court, from whence the Writ came, at the 
day mice in the Writ. But this carmot be had of either ſide, without ſheing of 
fome cauſe. wil 

And the cauſes for which theſe gutes are uſed to be removed, are beezaſe they 
un Freehold there, or ſome thing is pleaded that is Foreign, and noctriadle in 
the Court. t 

And the Recordary, Pone, and this Writ, are to no other purpoſe but to remove 
a Sute into a Superior Court, and are in the nature of a {*r5io-ari. Ard upon the 
Removal, the Sute is at an end in the Inferior Court: And if the other party, ot 
any of the Judges, or other Officers of the Court, do proceed after the Removal of 
the cauſe, the party that removed the Sute, may have an Attachment againſt chem: 
And after it is once ſent away, it can never be ſent back again, bur muſt be tried there. 
See F. N. B. 70. Plow.74. Finches Ley 444. 

See Swperſedar, Prohibition, Error, Attaine. 
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CHAP. CXL. 
Of a Rent. 


Rent is a Sum of , or other Conſideration, iſſuing yearly out 
of Loader nent — — — ir; 
vel 4 reddere, i. retro dari. This differeth eſſentially from an An- 
nuity : For a Rent doth always iſſue out of Lands or Tenements, 
* and the Land alſo is the debtor. Otherwiſe it is of an Annuity, which 
is chargeable upon the perſon of a man only, and he alone is the 
Debtor for this, n Pim. 132.138,39. And of Rents there 
ne ſaid to be three inds. : : ; 

1. Rent-ſervice ; which is, where a man doth hold his land of his Lord by Fealty 
and certain Rent, _ 22 yield Hens, — — _ Spurs, Bows, — 

, Wheat, or the like ; or to perform any office, or yield any attendance, or t 
Heres te his Rene, Diſtreſoia incident of commen ighe. 

2» Rent-charge; which is where an Eſtate is made of Lands or Tenements 
w another in Fee- ſimple, Fee-tail, for life or years, rendring a Sum of money or other 
thing to be paid yearly to him that made it and his Heirs; and there is a Clauſe in 
the Deed, That if the Rene be behind, it ſhall be lawful for the Feoffor, Leſſor or 


Donor to diſtrain for it upon the Land. Or where one _ = Rent out of 


ks Lands or Tenements to another in Fee for life or years ſuch a power to 
train for the Rent if it be behind : And to this no Diſtreſs is incident of common 
iht, but by the agreement of the parties the Land is charged with the Diſtreſs ; 
ud hence it is called a Rent.charge. ' 

3. Rent. ſeck is where a Rent is reſerved or granted —— 9 — wich- 
out any clauſe of Diſtreſs, or power to diſtrain: And this is called Raddit u cc, 
in Rent; becauſe he that is to have it, till he hath gotten Seiſin of it, hath no re- 
medy to recover it, if it be denied to him; and then he hath no other remedy but an 
Affiſe for the recovery of it; Terms of the Law, Rent. Co. ſuper Lit. 142. Lit. c. 12. 


Se. n,* 
1. Kent, what 
it u. 


The kinds 
of ir. 


Finches ley, 155. D. & $.c.30. And regularly a man cannot have, or challenge, Title to it. 
in 


ormake a title to any kind of Rent, unleſs it be a Rem ſervice, or a Rent 
the caſe of Preſcription, or for equality of Partition, unleſs he have a Deed to 
for it, (56 63. Lit. 40 (e. ſuper Lit. 141.146, 


If one be ſeiſed of Land in Fee, and make a Gift of it in tail, or make a Gift in 2. What kind 
tail to one, the Remainder in tail to another, or a Leaſe for life or for years, keeping of Rent it is. 


the Reverſion in him, without any Clauſe in the Deed enabling bim to diſtrain for it ; 
this is a Rent · ſervice ſtill. But if the Reverſion be gone, it doth continue no longer a 
Rent-ſervice, for there can be no Rent-ſervice but where there is a Reverſion, Lir, 214, 
215:228,229. Plow.132.142. Co. on Lit. 162. And therefore if one by Deed in- 
dented make a Feoffment in fee to one, or a Gift in tails or a Leaſe for life or years to 
one, with the Remainder over to another in Fee, and reſerve a Rent upon any ſuch 
Efate without any clauſe of Diftreſs for not paiment ; this is a Rent · ſeck, not a Rent» 
ſervice, So if one ſeiſed in Fee of Land by Deed-poll or Indenture, grant a Rent iſſuing 
oat of bis Land, without any clauſe of Diſtreſs for not paiment ; this is a Rent-ſeck. 
Lit ſedt. 214.215. 217. Co 6-38. ſup Lit 150,151. If there be Lord and Tenant, and 
the Lordgrant the Rent (except Jo 5 is incident to every Rent-ſervice) this is 
a Rent-ſeck, Perk ſect. 113. So if one hold his Land by Homage, Fealty, and other Ser- 
vices, yielding a Rent, and the Lord grant way the Rent reſerving the Services, or 
grant the Services faviog the Rent; in theſe caſes the Rent is a Rent-ſeck, Lit. ſe. 
226,227.{ ſup. Lit. ij i. If one leaſe Land to another for life rendring Rent. and after 
he in Reverſion grant away this Rent to another; this during the lite is a Rent · ſeck, 
Lit ſect. 228. If one deviſe a Rent by Will in Fee-flmple,Fee-tail for life or for years, 
withour any_clauſe of Diftreſs, this is a Rent-ſeck z but if it be with a clauſe of 
Diſtreſs, it is a Rent-charge, Co. 6. 56. Dyer? * 1 


Rent ſervice. 


Rent charge. 


On 
3 2 (Crap. 140 [ 


Rent-ſecks 


3 What ſhall 
be ſaid a good 


Rent by Grant 


If one make a Feoffment in Fee, Gift in Tail, Leaſe for life or years of Landy 
one; or a Gift in Tail, Leaſe for, life or years, with the Remainder over to another 
in Fee, and upon any ſuch Eſtate reſerve a Rent, and in the Deed there is 3 power 
to diſtrain in the Feoffor, Donor, or Leſſor, if ihe Rent be behind; this is a Rene. 
charge, Co. ſuper Lit. 143. Plow. 13 2. Lit ſelt. 119. 

So if one by Indenture or Deed-poll grant a yearly Rent to be iſſaing out of his 
Lands to another in Fee: ſimple, Fee. tail for life or years, with ſuch a power inthe 
Deed, 13 EA.4.6. 5 H. 6. 6. Lt. ſett. 2 8. . 

So if the Tenane of a Land chargeable with a Rent-feck, grant a power tg 
diſtraurupòn the Land for the Rent to him that hath it; this is now become a Rent- 
charge,” Dyer 318. a) WY 

So it one Coparcener upon a partition to make an equality, agree that the other 
ſhall have a Rent oùt of his part of the Land; this is a Rent-charge for which the 
other may diftrain, though there be no Deed for the Rent, nor claule of Diftreſs in 
a Dee g 15 H. 5. 5. Si i | 

I one by Wilt in writing deviſe a Cent ont of his Land, with a clauſe of Dißreſi; 
chis ĩt a Rent · charge, Co 5. 8. 8 
If the Tenant of the Land grant # Diſtreſs to him that only hath a Rent-ſeck, this 
now is become a Rent-charge, Cv. S. 118. Dyer 328- Co. ſuper Lit. 13. 

If one by Deed indented make a. Gift in Tail, or Leaſe for life or years, with 
Remainder over in Fee, or a Feoffment in Fee, and reſerve a Rent upon any ſuch 
Eſtate without any clauſe of Diſtreſs fot not paiment; this is a Rent-ſeck, Liz. 
ſe#.216.217-21Fi* - 10 Ital I) e 31 

So if one ſelſed in Fee of Land by D Nior Indenture, grant a Rent iſſiing 
ont . of bis Land wichont any clauſe of Diſtreſs in the Deed ; this is a Ren- ck. 
Cs. 5.8. Ci. ſnper Lil. 130. 65 Sls to | 

If there be Lord and Tenant, and the Lord gtant the Rent, ( except the Feaky 
which is incidentto- Sry Rentier vien) this is Rem-ſeck. Pork; ſe. 113, 

If one hold his Land by — 2 other ſervices, yielding a Rent, and 
the Lord gtant dwgy'the Rere teſet wing the Services; this is a Rent- ſeck. Cv ſuper 
Zu. ty. Li Ef, 2277. 

If. one deviſe u Rent by Will in Eee, Fee. tall, for life or yeats, without ary cluuſe 

of Diftreſs ; this isn Rent-feck. (v. 6. 6. \ 

If Lord have tuo Danghrers-and dieth, and ũpon partition one hath the Rent, 
the der the Fealey ; this is Rent · ſeck. Cv fbr Lit. 150. Dyer 384. 

If one leaſe Land to another for liſe tendring Rent, and after he in Reverſion 
grant away this Rent to another; during the Reverſion, this is a Rent - ſeck. Li. 
fick. a28. So if be grant the Services, ſaving ide Rent. Co. ſuper Lit. 1; 1. 


0 For Anſwer to this, tale theſe Caſes. 
n 1f a Leaſe be made of d Manor, Lands, Meadows, Paſtures, Mill, or the like, 
rendting a Rent} or a Rent be granted iſſuing out of ſuch things; this is a good 


or Reſervations Rent for thels thirgs are chargeable with a Rent. So if one be ſeiſed of a Reverſion 


or not: And 
how taken. 


or Remainder. of Land after uri Eſtate for life, years, or in tail, and prant or reſerve 


In reſpe & of a-Rence-charge out of it; this is a good Grant and Reſervation, and the Land ſhall be 
che thing 

our of which 
it doth iſſue. 


charged when it coins in poſſeſſion . (v7. 27. Plow. 1 57. 100. Ce.4.49; Pim 198. 
Co. fuper Lit. 144. per zen! Fr) 

2. If one that bath but à Leaſe for years of Land, leaſe the Land rendring Rent, ot 
grant a Rent out o the Land; this Grant ot Reſervation is good during the Term: 
Ard if he had griiited for a longer time, yet it is good for rhe time of che Leaſe. 
But if one be poſlaſſed of a Term of Whire-acre, and ſeiſed in Fee of Black. acte, and 
grant a Rent out of both theſe Acres for life ; the Rent ſhall iſſue out of Black-acre 
only. Co. 2.36. 14 H. 7. 2. Cof.23- * © | 

3. If one make a Leaſe for years of Land, and after grunt a Rent-charge out of 
the ſaid Land; this is a good Rent*: And if'th&Lefſee ſurrender; the Rent ſhall begin 
preſently. So if one grant &Reverfion or Remainder rendring a Rent, it is good; 


Co. ſuper Lit. 47. Plow.198; © . U 
; ; : . 


Cuar, 140. Rent. 


4. If one make a Leaſe of the Veſture or Herbage of his Land, reſerving a Rent 
this is a good Rent. Co. 7. 38. 3 
5. If one grant a Meſnalty reſerving a Rent, it is good; for the Tenancie may 
eſchear, and then the Donee may diſtrain for all the Arrearages, 1 H. 4. 1. 
6. A Rent iſſuing out of a Rectory, is good. 
7, But if one grant a Rent out of anothers Land, this is void as to charge the 
Land; and though he after purchaſe the ſame Land, yer this will not make che 
Land chargeable, but it will be a good Annuity to the perſon. Brownlow, 
1 p47. 30. 


If one grant or reſerve any Rent out of a thing that is not manorable, or that is 


Heredit ame ntum incorporeum, it is void, And therefore if one grant or reſerve a 
Rent out of a Fair, Market, Tythes, or Hundred, Offices, Corrody, Grinding at a 
Mill, Liberties, Priviledges, Piſchary, Common, Advowſon, er the next Avoidance 
ofa Church, or the right of Land only, or the like; ſuch Grants and Reſervations 
are yoid, 

So if one grant a Rent iſſuing out of another Rent, or reſerve a Rent upon the 
Grant of another Rent ; ſuch Grants or Reſervations are void. So if one recite 
that he hath a Rent, and grant it over, reſerving a Rent out of it, this is void. But 
yet theſe Grants of Rent may be good to charge the perſon in an Annuity, And 
yet if one have a Rent · ſervice, he may grant it, or part of it away; and if the Tenant 
attorn, this is a good Grant: But if it were a Rent-charge, it ſeems contrary. See 
for this, Cv. ſuper Lit. 142, 144. Co. 7. 27. Plow, 13% Co. 10. 60. 93. Co. 1. 39. 
Kelw. 161. 3 H. 6. 20. 

8. If one be diſſeiſed, and after grant a Rent out of the Land, this is void: 
But if it be by Fine or Indenture, it may be good by way of Eſtoppel, 

9. 2. 53. 
0 9. No Rent granted out of, or reſerved upon any incorporeal thing, as Com- 
mons, Offices, and the things before named, is good: And yet in caſe of the King, 
uch a Grant or Reſervation may be good; for it is a rule, That a Rent muſt al- 
ways be reſerved out of ſuch a thing whereunto the Leſſor may reſort for Diftreſs. 
And yet in the caſe of a common perſon alſo, if a Leaſe for years be made of any 
ſuch incorporeal thing rendring a Rent, the Reſervation may be good by way of 
Contract to give an Action. But in caſe of a Leaſe for life of ſuch thing, it is void to 
all purpoſes. Co. ſuper Lit. 47. 

One may have or grant a Rent by Fine, or Fine and Render. See Fine. Br.Reſ.2. 
C0:2.72. St. 27 H. 8. c.10. 

The Tenant by Grant may give the Lord power to diftrain for his Rent or Ser- 
vices in any other place, as well as that which is held of him. 9 H. 6. 9. 

If one grant Twenty ſhillings Annui redditus de 7. S. Annuatim percept. it ſeems 
this is a good Grant to charge both the Perſon and Land. Kelm. ibid. 

If one grant a Rent, percipiendum apud Manerium de F. it ſeems this is a good 
Grant to charge the Perſon and Land. 41 Ed. 2. 15. 

If one ſay, Obligo me f. S. & heredibus ſuis in annuals redditu de decem lib; 
quem percipio de Manerio meo de S. & obligo Manerium pradictam ad diſtrin- 
22 it ſeems this is a good Rent · charge, to charge both perſon and Land. 
46 Ea.3.48. 

So if one grant Rent extra White-acre, or de White-acre, or percipiendum in vel 
4 White-acre ; all Grants of Rent made with theſe or ſuch like words, may be good: 
See 46 Ed.3.48. 22 A. 66. 21 H.7.4. 41 Af. pl.3. 

If a Leaſe be made rendring Rent, and it ſay not to whom; yet this is a good 
Reſervation, See more infra in Reſerv. 27 H. 8. 19. 

One may reſerve a Rent upon a Bargain and Sale, and this will be good by the 
Saving in the Statute of Uſes, Adjudged, te, Caſe, M. 40 Elis B. R. 
Dyer 45. A Rent-charge may be claimed and had againſt another by Pre- 
ſcription ; That a man and his Anceſtors, whoſe Heir he is, time out of 
of minde have been ſeiſed of it, and uſed to diſtrain from it, when it 

SMT 2 hath 
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Rent, Crar.1go, 
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hath been arrear. And thus a man may make a good Title to this Rent without 
Deed. But one cannot preſcribe in him, and thoſe whoſe Eſtate he hath ; for that 
he cannot have their Eſtate but by Writing, Go. ſuper Lit. f. 144. Li. 46 

0. 6. 62. 
0 If one grant a Rent charge out of his Land, Provided that the Grant ſhall not 
extend to charge the perſon of the Grantor in an Annuity ; this is a good Rene. 
charge, but the perſon of the Grantor ſhall not be charged in an Annuity. And 
yet if ſuch a Grant were of Rent out of his Land without clauſe of Diſtreſs with 
ſuch a Proviſo, this Proviſo were void, unleſs the Grantor do give the Grantee 
Seiſin of the Rent at the time of the Grant, Co. 6. 58. Co. ſuper Lit. f 146. 
Co. 7: 23» 

If one grant a Rent out of his Coffers, or out of all his Lands in general, with a 
clauſe in the Deed, That if the Rent bg not paid, the Grantee ſhall diſtrain for ir 
in the Manor of S. this is a good Rent to charge both the perſon and Manor of 5. 
but not any other Lands. 

So if one poſſeſſed of Black-acre for years, and ſeiſed of White-acre in Fee, grant 
a Rent out of both for life, with a clauſe of Diftreſs in both; the Rent doth iſſue 
out of White-acre only : But yet both the perſon and the two Acres are to be charged 
for the Rent. And ſo in all like caſes. 

But if one grant a Rent for life out of his Term, the Land is charged during the 
Term, if the Grantee live ſo long, Stat. 26 H. 8. chap. 5. Co. 7. 23. (0. ſuper Lit; 

146. 
f If one grent to another, that he ſhall diſtrain for a Rent of Forty ſhillings a year 
in his Manor of F. if it be not paid him yearly at Michaelmas; this is a good Rent- 
charge to charge the Manor, but not the perſon of the Grantor. P/ow.139. (0.7.24, 
Lit. 2 19, 220. 

If the Father be ſeiſed of Land, and be and his eldeſt Son join in a Leaſe for years 
to begin after the Fathers death, and ſay, Rendring Rent to the Heir of the Father; 
this were a good Reſervation : But if the Reſervation be to the Son by came, 
it is void, for he is but as a ſtranger. Adjudg. Trin. 12 Pac. B. R. Oats and 
Frith. 

One may grant a Rent by Will, and a clauſe of Diſtreſs alſo by the Will; and this 
is good. Co. 8.84. Dyer 348. 

As if one by Will deviſe Ten pounds to be paid out of his Land quarterly at the 
moſt uſual Feaſts , and for non-paiment to diſtrain, and the Diftreſs to keep till 
paiment of Arrearages ; this is a good Rent by Will, for life of the Deviſee. Co ſup. 
Lit: 144. | 

One may reſerve a Rent upon a Deed of Bargain and Sale. Cs, ſuper Lit. 


F. 144. 
If one ſeiſed of Land in Fee, bindeth his Goods and Chattels to the paiment of 4 


yearly Rent; or, Obligo Manerium meum de C. & omnia bona in ditto Maneris 
exiſtent. A. de B. in annuo reddit de vigint. ſol. ad diſtringendum per Ballivum 
Dom. Regis pro redditu prædicto: Theſe be good Grants of Rent to charge the Land. 
Cv. ſuper Lit. 147: | 

If one grant a Rent of Forty ſhillings out of his Manor of D. and grant over 
by the ſame or another Deed, =_ if the Rent be behind, the Grantee ſhall diſtrain 
in the Manor of S. the Rent doth iſſue out of one Manor; but this is a good Grant 
to charge both Manors with the Rent, 4 0. ſuper Lit. 147. 7. 23 

If a man be ſeiſed of twenty Acres o bu and grant a Rent of twenty pounds 
percipiendum de qualibet acre terre mee ; this is a good Grant, and ſeveral out of 
every Acre; ſo that in all it is twenty pounds a year. 21 H.6. 10. Co. ſuper Lit. 


147. 

If one by Deed grant a Rent · charge to a man out of his Land for life, and granteth 
further by the ſame Deed, that he had his Heirs may diſtrain in the Land for the ſame 
= ; this is a good new Grant of a new Rent in Fee-ſimple. Co. ſuper Lit. 147. 
148, 


Upon 


Car. 140, Rent. 
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Upon a Releaſe that doth enure to create or enlarge an Eſtate, or by way of 
Mitter le State, a Rent may be reſerved ; but not upon a Releaſe that works 
by way of Mitter le Droit, or by way of Extinguiſhment. Co. ſaper Littleton, 


193. | 
/ Its Company in London grant an Annuity out of their cleer gain; that Annuity 
is good, and thoſe words void. Trin. 17 fac. Co B. 

If one grant a Rent-charge without the words, | For me and my heirs] this is good 
to charge both the perſon and Land during the Grantors life; but aſter it will charge 
the Land only. Dyer 344. i 

If one by his Will dated the nineteenth day of Octeber, deviſe to 7.8. a yearly Rent 
of Ten pounds to be iſſuing out of his Land, with clauſe of Diſtreſs, and doth not ſay 
when it ſhall be paid, or what day; yet this is a good Rent, and ſhall be paid that 
time ewelvemoneth the nineteenth of October. Co. . 56. 

A Rent may be granted upon Condition, and it may be granted for li e, years, 
or in Tail or in Fee, or for life and years with Remainder over; and theſe manner 
of Grants of Rents are good. Plow. 30. See Remainder. 

A Rent may be had or reſerved without Deed for of partition, or upon 
a Leaſe for life or years, or Gift in tail, or to a woman out of the Land for which 
ſhe is endowed : But a Rent for inequality of Exchange cannot be without Deed. 
. ſuper Lit. 169, | 

A Rent de novo cannot be granted without Deed ; and if it be, it is void: But one 
may have a Rent by Preſcription, (vide ſupra.) Dott. & Stu. vide Faits. Bro, 


Reſervat. 18. f ; 
If one ſeiſed of a Rent in Fee, grant it after the death of 7. S. it ſeems this is a 


yoid Grant. 8 H, 7. 3. f "Ip 
If a Leaſe be made rendring Rent to a ſtranger, this Reſervation is void, Br. Reſer: 


15.22. Plow. 155. : 
So if it be rendring a Rent to the Leſſor, and another that is a ſtranger ; it is void 

as to the ſtranger, unleſs the ſtranger be party to the Deed. Trix. 13 Pac. Cu. B. 
0; ſuper Lit. 113. 

ok s a Father and eldeft Son join in a Leaſe, rendring Rent to the Son after 

the death of the Father; this is void as to the Son. Trix, 12 ac. Co. B. Oats 

Caſe, 

If Lands be given in Frankmarriage, reſerving a Rent; the Reſervation is void 


till the fourth degree paſt, and afterwards good. 26 Af. 65, 
If the Eftate be void on which the Reſervation is made, the Reſervation is void 


alſo, 14 fac. B.R. 
A Rent cannot be reſerved on a Parol-Feoffment ; but on a Feoffment by Deed- 


poll it may. 14 Car. B.R. 


For Anſwer to this, how a Reſervation ſhall be expounded , take theſe 
Caſes; 

1. If a Rent be reſerved on a Leaſe, and it is not faid how long it ſhall continue, 
or to whom it ſhall go; in this caſe it ſhall continue as long as the Eſtate doth 
continue, and ſhall go to the Heir, or him that hath the Reverſion. Dyer 45. 
Kitw. 88. 

i If one by Deed indented demiſe to A. for life, with divers Remainders over, 
Nellend. inde to the Leſſor and his Heirs a Rent; this Rent ſhall extend to all the 
Eftates, if he in Remainder after the Eſtate for life will agree to it. Co, 5. 111, 
10. 107, 

3. If one leaſe for a year with theſe words, [ And if the parties ſhall agree for 4 
new Leaſe for longer time then for three years, yielding during the Term aforeſaid |] 
in this caſe the Reſervation ſhall extend as well to the firſt year, as to the three 
- years, Co. 10. 106. 107. 5, 111. Brownlow, Rep. 2 par. 30. See more in 

ap. | 
If one leaſe for life or years, and the Leſſee do covenant to pay Ten pounds by 


the year Rent, and ſo it is ſet down in the Deed, not in the nature of a Reſerva: ion, 
with 


How i: ſhall be 
taken. 


— 


8 o Rent, Cuar. 140. 


with rendring, yielding or paying ſuch a ſum, or any ſuch like words; this is not a 
Rent, but a Sum of money in groſs, for which the party cannot have the ſame re. 
medy as he may for a Rent, but an Action of Debt or Covenant, Dyes 361. 
Pow. 133. Browning and Beſtons Caſe, 
4. What pz2y- If one ſeiſed of Lands, and poſſeſſed of divers Implements and Chattels, make a 
went ſhall be CLeaſe for years of it, and the Leſſee covenant and grant that he will pay during the 
ſaid to be a © hundred pounds at ſuch days; this is no Rent, nor in the nature of 
lum in groſs, erm an hundred poun Ys; , 0 a Rent, 
2nd nora but a Sum of money in groſs. Dyer 276. 
Rent. If one grant to do a thing, & toties queties defectus fuerit, he ſhall forſeit 
Ten pounds; this is no Rent, but a Sum in groſs, for which Debt only lieth, 
Dyer 24- 
5. What pay- An Annuity is a yearly ſum of money, or other thing to be had from the perſon 
ment ſhall be of the Grantor. Sometimes this word alſo is taken for the Writ of Annuity, which 
laid an Annu- is provided for the recovery of this yearly paiment, if it be behind. And to this a 
"y» 00 man may make to himſelf a Title by Preſcription or Grant. And this by Grant a 
Annuity, what. man may have in Fee-ſimple, Fee- tall, for life or years, to be received of the perſon 
of the Grantor, or of him and his heirs. And by this the Grantee or his heirs, or 
either of their Grantees may take advantage. Lit. f.41. Plow. 13. 27. (0. ſuper Lit. 
144. 
Se. 4. 4 If one grant a Rent, Annuity, or Sum of money out of his Coffers, or out of 
his Land, and ſay not what Land, nor where; this is an Annuity, not a Rent. 
Lit. f.48. 

If one grant a Rent-charge out of anothers Land; dis ſhall be an Annuity, and 
ſhall charge the perſon of the Grantor. Co. c. 58. 

If one grant a Rent out of ſuch a thing as is not chargeable with a Rent; 
there this ſhall be an Annuity to charge the perſon. (o. 6. 5 8. 10. 93. 

If the King had given a Sum of money to one newly dignified, or another man 
grant an Annuity pro conſilio impenſo & impendendo, or for exerciſing an Office: 
And ſo in all ſuch like caſes where no Land is chargeable with the ſum or paiment, 
and the ſum be yearly, it ſhall be reputed an Annuity. 

A Company in London granted an Annuity of Twenty pounds per amm, and 
to give Counſel, out of their cleer gains in the Trade; this is a good Annuity, 
and thoſe laft words are void. Co: B. Smiths Caſe, 17 Jac. 

A Rent-charge alſo is ſometimes converted into an Annuity ; and for this ſee 
Suſpenſion. | 

6. The Reme- As no Freehold is chargeable with an Annuity, ſo no Diſtreſs can be taken for 

— — —— it, neither can the party have any remedy for the recovery of it but a Writ of 

4 ey. am ae Annuity, in which he ſhall recover all the arrearages behind of the Annuity ; and 
when once he hath a Judgment upon this Writ, ſo long as this is of force, he hail 

never have any other Writ of Annuity, nor new Action againſt the party, but a 

Scire facias out of that Judgment, Bur after an Annuity is determined, the party 

— whom any Arrearages be behind, may bring an Action of Debt for 

em. 

But for ſuch a Rent as may be granted without Deed, a Writ of Annuity doth 
not lie, though it be granted by Deed. And for a Writ granted for owelty of par- 
tition, no Writ of Annuity doth lie. And where a Rent is apportioned by Act in 
Law, this Writ of Annuity faileth. Co.7.9. F.N.B.152, Dyer 26. 373. Co.6,45- 
upon Lit. pl 144.145, 150. 4 

7. The Reme- If one be once ſeiſed, and hath a Freehold of any Rent, and be after diſſeiſed 
dy for Reco- of it, he may have an Aſſiſe to recover it. And note that the Diſſeiſon of a Rent 
2 Je Rent. is, when the party is diſturbed in the means of Recovery of his Rent, which for i 
Rent. charge may be by five cauſes or means. As, : 
1. By Reſceus, which is when the party hath diſtrained one, and the Diſtreſs is 
. reſcued, or being upon the Land to diftrain, cannot be ſuffered; Lit. f. 236, 237- 

240. 239. Br.Diſſe/.69. ' 

2. Replevin, which is where an ARion of Replevin is brought upon the Diſtreſs 
taken. 


3.Denier, 
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3. Denier, which is the denying or not paiment of the Rent on the Land, when 
is required. 2 . a) 3 N 24 527 
/ Iactolare, which is when the party doth Come to the: place whence the Rent 
doth iſſue, or where he bath power to diſtrain, and it is inclofed by walls or the 
like, that he cannot come at it: But if the place were not newly, but antiently in- 
cloſed, then it were no Diſſeiſor. | Mi % 

3. Foreſtalling ; which is when the party'is going to diſtrain for the Rent, and 
the Tenant hearing of it doth foreſtall the way with force and arms, or threaten 
to kill or wound, ſo that he dare not go to diſtrain. | 

And for a Rent · ſervice this may be by three cauſes, as by Reſcous, Replevin, and 
incloſure. And for a Rent-feck by three cauſes, Denying, Inclofing , and Fore? 
falling. But this Aſſiſe lieth not until an Actual Seiſin of the Rent, Co. ſaper Lit. 
153. 160, 161. 99 d. 3. 15. * f 

In an Aſſiſe for the Rent, the Plaintiff ſhall recover the Rent and Damages: 
But in a Reſcous he ſnall recover the Damages only, and the thing diſtrained ſhall 
de taken again 3s a Diſtreſs, - 1 "1 | 

For an Annual Rent due from a Freeholder, the Lord may diſtrain; but he can- 
not have Debt for Rent or Corporal ſervice as long as the ſame doth continue, but 
after it is ended he may. Co. of Copiholds, 50. Ny | 
"Tf a Leſſee for twenty years of Land, grant it to a ftradger for part of the years 
rencring Rent; in this caſe the Grantor may diſtrain, or bave an Action of Debt 
for the Rent. Perk:/et.693. Co. 1. 97. | 14 
If one were never ſeiſed of a Rent - charge, and diſtrain, and a Reſcous is made, 
he cannot have an Aſſiſe, but muſt have a Reſcous. Co.. 97. „ Yol 2 

In caſe where one may diſtrain for a Rent, he may not diftrain in any other place 

but ſuch out of which the Rent doth iſſue, unleſs it be where the Diſtreſs is given in 

another place (as above) but in any other part of the Land where he will he may 

Gftrain. Ser D7fre/s, Br. Rent, 2. Lit. 48. Pm. 239 1 

If one at Michaelmas make I Leaſe for years, rendring Rent at Michaelmas or 

ten days after; che Leſſor may bring an Action of Debt for the laſt years Rent, and 
ſe ir to be due at Michaelmas. Barwicks Caſe, Tr. 9 Fac, 

If a Leaſe be made rendring Rent, on Condition of Re. entry for non-paiment, 
and the Lefſor re-enter for non-paimenr, yet he may bring an Action of Debt for 
the Rent. So it ſeems where u. Re- entry is given, and the Leſſor hath made a legal 
demand, though he received the Rent after, yet he may re-enter notwithſtanding, 
Kelw. 153. t 12. 6 9: = w 1 N 5 290 130 11 
f Necoverdts upon Common reroveries ſhiall have the ſame remedy for their 
Rents by Diſtreſs, or an Action of Debt againſt Leſſees ſbr years before Attorn- 
went, as the Recoverees had. Ft. 7 H. 8. N 21H. 8. . Cv; fuper Lit. tog. See 
more; Co ſuper Lit 3254 M Debt. - oawt "+ it vl 


For every" Reht-charge, if'it-be unpaid?! the party" go both it is due hath chis 8. The remedy 
remedy : Either he may diſtrain upon the Land charged with ir, or he may bring for Recovery 


an Annxity ag: inſt the Grantor at his cecHon; unleſs it be in caſe where by the 
original agreement one ot theſe remedieb tre debarred: as the caſe above; Grant 
& Rent-charge; Proviſo it ſhalt not charge the Perſon; &. 

But where the party bath this double męans of remedy, be may not make uſe of 
both: For if once he bring'a Writ of Annuiy* (in cal herd the perfoniischarpe- 
able, and the Writ doth well lie) and detlate; by this che Land is diſcharged'for 
ever. 'Andiif he once diſtrain and avow for the Rent in 4 Court of Reeotd; by 
this che perſon of the Grattor is diſcharged for ever, - Co fuer. Lit. 1 49 So if the 


Grantee bring an Aſſiſe and make his plant; but the purthaſt of the'Writ of An- 
nuty or Affite doth not determine his Election, Dyer 344% Liv. ſccl. 219. Co 
Plw.13. 5 H. 7 33. Dyer 362 F. NB. 112. 2 Mech , 

If a Rent · charge be granted with a Proviſo it ſhall not charge the perſon of 
the Grantor, and after che Reit is determined, andthereartatrearapes behind 
in this caſt not wirbſtandfag the Proviſo,; the party may a ye an Action of Debt fo 
the arrearages, Co.7.39* Dyer 217. e 28 2 0% eee 


+ + 
— _-- I 


And 


of a Rent- 
charge. 


— 


— 
1 


872 Rent. Our. 140; 
' And though a Deed that is with « claoſe of Diſtreſs for Rent, do grant fur, 
that be ſhall keep the Goods diſtrained againſt and Pledges, yer they are wh. 
ect to Replevin, Cor ſuper Lit. 143. 282. For elle by a new invention all Replexim 
ſhall be taken away: 

If one have a Rent-charge for years, and the Term expire ; in this caſe 
not diſtrain for the Rent, by the opinion of Juſtice (ook & Barclay. Paſe, 10 C 
— But be muſt have an Action of Debt, as he mult whiles the Lentz 

continue. 

But in all caſes where the Land charged is diſcharged by the act of the 
purchaſe of part, or the like, the Grantee cannot have an Annuity ; but if 1 
termined by the act of God, or Law, there be ſhall have an Annuity, as of a Rem 

ed for anothers life. Co. upon Lis. 148, 

If one be ſeiſed of Land for the life of 7. S. grant a Rent out of it for twenty one 
7 and — — ſhall continue for the years, but the Land 
is diſc Co. it. 148. 

Of recovery of — —— it be unpaid, the party to whom 

Rent ſetv ice. it is due may either diſtrain for it, or elſe he may bring an Action of Debt and re« 
cover it. Lit. ſet; 213. 331. But for Rent-ſervice in other caſes, it ſeems be 
hath no means of Recovery of it, but by Diftreſs and Affiſe. (See ſapra, 4 
2 ) Perk. ſeft, 693. So upon a Gift in tail or Leaſe for life. Laras, 

213. 


If one that hath but a Leaſe for years, make a Leaſe of the Land for part of the 

time, rendring the Rent, and the Rent is behind, Py an Ation of 

* 1 by which it ſeems this Rent is a Rent · ſervice. Plow, 521; 

9 H. 5. 8. | 

Kxecutors, Executors ſhall have the like remedy for Rent-charge and Rent-ſervice due to 
their Teſtator, as their Teſtator had, and they may diſtrain for the arrearages due ig 

their Teſtators time: And ſo alſo ſhall the Tenant of the Land, whether he be Hex 

or Feoffee to him that ſhould have paid it, Heir or Feoffee of the Heir or Feoflee, 

& fic in infinitum; Iſſues in tail, or he to whoſe uſe, or any other that come into 


the Land from or under him that ſhould have paid it. As for example, if one nabe 


a Leaſe for years rendring Rent, and the Rent be arrear, and the Leſſor make his 
Executor and die, and the Land deſcend to his heir ; the Executor may bring an 
Action of Debt for this Rent, Co. ſ#per Lit. 163. St. 3 2 H. 8. c.37, Cogc. 50. 

r 373. 2 
7 for life out of his Land, and the Rent is arrear in divers 
—— of the —ô1 after another, ri Executors 
may an Action of againſt every one coftees, recover the 
arrearages of him for his own time. Qi ſintit commodum, ſentire debet & onus; 
But if a Tenant in tail make a Feoffment, and the Diſcontinuee charge the Land, 
and after enfeoff the Iſſue in tail and die; the Iſſue is remitted to his firſt Eftate, 
and ſhall not bec with this Rent. 

So if one have a Rent-charge or Rent-ſervice for life or in fee, and it be arrear, 
and after he grant away the Rent to another, and the Tenant attorn, and then he 
die; his Executor ſhall never recover theſe artearages by this Statute, but they are 


loſt, Co. 7. 37. 
If one have mm Hung gd wh, pct 1 die, yet the party may have 
his remedy againſt the Occupier of the iftreſs. As if one deviſe a Rent 


out of the Land by Will, with clauſe of Diſtreſs co B. for the life of C. and the 
Heir to whom the Land ch doth deſcend doth leaſe it to D. the Remainder 
to E. in Fee, and the Rent is behind in the life of D. ard D. die, and after C. die; 
Now in this caſe the Lands in the hands of him in Remainder ſhall be charged 
with — Arrearages, and the party may diſtrain for them. Stat. 3 2 H. 8. cb. 37. 
Co 6. 118. 


Murband ind If any ſuch Rents. be artear to Femes-ſole that aſter marry, or Femes-covert 
Wife. Fare the Coverture ;- the Husband, his Executors or Adminiſtrators ſhall have 
ſame remedy for it the Wife had by Action of Debt or Diftreſs. As if 8 3 

0 


=” 
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Chr. 40. Kent. 873 


ſole have a Rent - charge = to her for life, and the Rent be behind, and after 
ſhe cake a Husband, and the Rent be behind again, and ſhe die ; the Husband may 
recover both theſe Rents dy this Statute. See the Statute at large, and Ca ſuper Lit. 
f16% (6.4.50. F. N. B. 121. i 

| ſervices, as Work- days, and Nomine pœnæ, and the like, are not within 
this Statute; but all others are. Co. ſaper Lit. f. 162. 


In theſe three ſpecial Caſes, one may diſtrain for a Rent-ſeck. Of Recovery 
1. Where a Woman hath it for part of her Dower, 5s fevorem dotis: — 
2. When the King is to have it by his Prerogative. a 
3. When a Parcener is to have it for equality of partition. 


But in all other caſes there is no remedy for a Rent · ſeck, but by an Aſſiſe; and 
that a man cannot have neither, until he have got Seiſon of the Rent, (See Seiſon) 
after this manner as followeth. See alſo ſome caſes before, where one may 
v1 Co. ſuper Littl. f. 147. Kelw. 104. Co. 7. 28. Littl. f. 235; Co. 6. 

6, 58. | 
: After this Rent is due, and Seiſon had thereof, he muſt demand it at the laſt Sell. 6. 
part of the day of paiment : But if no Tender be made of it at the day of paiment, Demand. 
though no Demand be then made, then the party may at any time after the day 
come on the Land, and demand the Rent; and if the Tenant or ſome other for him 
be not there ready to pay it, this is a Denial in Law, upon which he may have an 
Aſſiſe, and therein he ſhall recover the Rent, Arrearages, and Coſts and 
Damages. 
But if there were a Tender by the Tenant on the very day, the laſt moment 
thereof (as it muſt) and no man ready to receive it; in this caſe he hath no ſuch 
remedy, unleſs he can after meet with the Tenant upon ſome part of the Land, and 
there demand it. 

And therefore then in that caſe, the beft way is to be on the Land the next 
uy of paiment , and there demand the Rent and Arrearages thereof the laſt 
part of the day : And if no body tender ic, this is a Denial upon which he 
— ; 8 See more in Demand Lit. 235. Co. y. 28. Lit. 23 3. Co. ſuper 

t. f. 153. | 

And here note that a man may have ſuch a Condition, or Conditional Clauſe Note. 
inthe Deed, that by it the Leſſor upon Non · paiment of the Rent may enter and 
keep the Land as a Pledg till the Rent be paid For which ſee Co. ſup. Lit. 202, 203. 
But not that be ſhall hold che Diſtreſs againſt Gages and Pledges, Co. ſup. Lit. 283, 
if it be a Diſtreſs for Rent. Lit. ſect.3 17. Plow.5 24. 


2 is the calling upon any man for any thing that is due; and this ſometimes is 8. Demandor 


. Requeſt, what. 
Demand for Rent muſt be made, though the Tenant or any for him be not there agel 
do pay it; Co. ſuper Lit. 153. ay needful, 


In moſt caſes when a man will enter into Land upon a Condition for Non- Te have 2 
pument of Rent, or will have a Penalty or Nomine pe»e of a greater Sum for — | 
Non · paiment of a leſs ; be muſt firſt make a Demand or Requeſt for it, and that : 
in that manger for time, place and order, as is ſet down here; elſe his Entry is 
unlawful, and he ſhall not have the Nomine pee, and that though there be no 
words in the Deed between them that ic ſhall be firſt demanded, and though no 
man be upon the Land to pay it or tender it. 


But perhaps if the words of the Condition be, That he ſhall enter, or the 


wut ſhall ceaſe without Demand; there Demand may not be neceſſary. 2 H.. 14. 
7. Tend. 41, 


Tettt As 


874 


Nent. Cui 


To have a Di- 
ſtreſs or an 
Aſſiſe. 


Sed. 7. 
To have an- 
other Debt or 
Duty. 


As if one leaſe ſor life, Leaſe, Tail, or in Fee, rendring Rent at Micharigg, 
Provided that if it be behind and unpaid after the day, the Leſſor, Feoſſor 
or Donor ſhall re-enter : In this caſe he muſt demand i firſt, . 

So if there be a Covenant or Condition, that if the Rent be not paid the d. 
the Leſſee ſhall forfeir Twenty — _ or in any ſuch like —, 
he muſt demand it ere this Forfeiture ſhall be loſt. Co. ſuper Lit. 153. 201, 201 
(0.432. Ney 97. Dyer 329.13. 79.51. Plow.172.70. Co. 6. 56. Pert. ſad. $36 
Co. 10. 1 29. 14 Ed.4.4- : 

If a Leaſe be made of Land in Backs, rendring Rent at the Exchange in Land 
on Condition to re-enter ; here Demand muſt be made before Re entry, Adudg 
Trin. 37 Eliz. B. R. 

If Leſſee be bound by Obligation to pay the Rent reſerved, it muſt be demanded 
Reſolv. B. R. Hobard Rep. 13. | 

If one deviſe Land to one by Will, and a Rent to another iſſuing out of it; and 
that if the Rent ſhall be arrear, the Deviſee of the Rent after demand ſhall diftrain . 
it ſeems in this caſe he cannot diftrain till he have demanded it. B. . Symond, 


Caſe, Hil, 4. ac. And ſo in like caſe, Co. upon Littleton, 144. 202. murary 


matandis. 

So if a Rent be reſerved —_——_ and that if the Rent be behind and lawfully 
demanded at the houſe, that the Leſſor ſhall diſtrain ; he cannot diftrain till demand, 
March 147. unto 218. 

One muſt demand a Rent - ſeck and Arrearages after it is due, before he can have 
an Aſſiſe for it. And this Demand muſt be made alſo upon the Land in ſomeover 
place, the laſt day of paiment. 

But for a to enable one to diſtrain, that muſt be made, if the agreement 


be fo, before Diſtreſs. Co, ſaper Lit. 203. 


An Annuity (it ſeems) muſt be demanded, before any can recover any Damages 
for withholding it: And if one be bound to another he ſhall quietly enjoy an 
Annuity , it ſeems this Obligation is not forſem, till he hath the 
Anmuity: 4 
But of s Sum of money one is bound to pay by Covenant or Obligation yearly, 
contra, 

So if one be bound to pay money on a ſingle Obligation, or by « Contrad, 
and no day is ſet forth; the party may chooſe whether he will pay till Requeſt or 
Demand be made for it by Suit ot otherwiſe; and if be do not demand it ocher- 
wiſe before be ſac for ic, le ſhall recover no Damages notwithſtanding , but bis 


bare money, 

But if there be an Obligation of a greater Sum, with Condition to pay a Leſlee, 
or one be bound in another Obligation, contra. To pay the money in that Obl- 
* it is otherwiſe; Bro. Tender, 22. Condition, 153. 173. 16 H. 7. 14 
14 H. 8. 19. ; 

So if one be bound to pay money on an Award, Brown. 1 pur. 46. 49. 23+ 
$3. 56. 65. 

if one be bound to pay Twenty pounds by a Bill opon Demand, or to do any 
other duty, if it be by Eſpecialty, there needs no Requeſt to be made or lad in 
the Deelatation for the dury : But if it be without Eipecialty, there it muſt be 
made and ſet forth in the Court for the duty, eſpecially if it be incaſe of Cor 
fareral Anat; as if one promiſe to pay Ten pounds Rent to 
at a years end, being demanded , if it be not paid before; Paſch, 17 fe. 
B. R. Bafports Caſe. = | 

If one ſay to another, Lend 7. S. Ten pounds, and if he pay you not bythe 
years/end, then that he will pay it upon requeſt z in this caſe a Requeſt i ne. 
.ceſſiry, and i muſt be after the year. Hil. 17 Pac. B. R. Ba#poles Cale, Hil and 
Wades Caſe, 16 Pac, B. R. 


Ard 


\ 


— : , C "TI 
Curado. Kent, 875 
"And in all caſes 6 Demand makes the duty, or is parcel of the duty; there 
vipaderiiicy, ebene er, „ BOW e 35.3 3375 36d 
rd dls 26 ih b „ 2000 9167 5 2 l „e ee nit 
„iche detiſe Lands by his Will to another, on Condition he ſhall pay Twenty 9. where De- 
gende he out of be fore Feaſts to f. &. it this caſe neither 7 F. nor the heir and is nor 
'of need co-Meminid the Rene 2 But the Deviſge of the Land at his peril 1<cciry of 
muſi pay 


it ty ſave the Condition, and that without Requeſt. Dyer 348. 74; 
Butz one deviſeth a Rent by Will, and willerh that if default of paiment be, the 
| [Exccicots or Doviſee ſhall have the Land ; in this caſe the Deviſee of the Rent muſt 
demand Rent; before amy /F orfeiture ſhalt be of the Land. Dyer 348, 

Ifa Rent be granted with Condition, and that if it be arrear, that the Grantee 
may diſtiain ; bere the Gramee need hot demand it before he diſttain, but may 
diffrain the firſt day after it is due. Plom. 0. gong 1 

If the :Kidg be to enter or have a Nomine pen for Nom paiment of Rear, he is 
dot bouad demand it, but his Patentee muſt demand it as another man. Keiw. 153. 


9. 7» 28. 4 f 3 f 
15 if one be bound by-Obligation or Covenant to pay the Rent reſerved on ſuch a 
Leaſe ; in this caſe to make 2 Forfeiture of the Obligition, or Breach of the Cove- 
nant, there needs no Demand. But if it were to perſotm the Covenants, contra, 
there it muſt be demanded. Brownlow, 2 par. 176. State 22 H. 6. ch. 37. Bro. 
Teind.20. : + + Wy er fs he f 
If one be bound to pay Twenty pounds by a Bill upon Demand, an actual Demand ta other caſes, 
in this caſe is not neceſſary; Adjadg. Hile39 Elis 11 H. 4. 18. 
If one deliver Goods to deliver back again upon Requeſt; here needs no actual 
Requeſt before a Suit. So in a Detinue. 2 
But if one be bound to deliver Goods upon Requeſt, an actual Requeſt muſt be 
made before a Suit can be had. Brom 1 pay. 10. 
* A ..4 


Where Demand is requiſite for to gain a Re-entry into Lend, or a Nomine pœna, 10. When and 
there it muſt be made in the place ſubſcribed, here the laſt day given to the bow Demand 
for the paiment of his Rent, and the laſt part of the day, fo time before the > made. 
dun- ſet as wherein the money to be paid and received may be conveniently told — 
and numbred by day - licht, or before Sun- ſet. And when the Leſſee hath two times 

given to bim fot paiment, as when the Leaſe is rendring Rent at Michaelmas, or 

within twelve days after, or in like manner; here demand muſt be made the laſt part 

of the firſt day, (5 ) Michaelmas day, and the laſt part of the laſt of the twelve 

: | 


But if the longer time had been put into the Condition only, as rendring Rent Sed. 8. 

at Michaelmas, Provided that if ic be behind twelve days after, the Leſſor ſhall re. 
enter; in this caſe he need not demand it at Michaelmas, but the laſt part of the 
twelve days only, and that is ſufficient; and when he doth come to demand, it is 
good to continue his Demand till night, and the Leſſor is not bound to make an 

other Demand at any other time, neither is a Demand any other time 1 
(6. ſuper Lit. f.20n, Co. 4.72.51. Dyer 329 130. 79.51. Plow.172 76. Co.6.56. 
— ſect 836. Br. Tend. 41. 2 H. 7. 7. 14. Co. 10. 129. Co. 7. 28. Barwicks 

e 


If one have a Rent-ſeck to be paid at a day arrear, he need not demand it 
with the Arrearages, the laſt part of the day when it ought to be paid; but 
1 demand it at any time afterwards. Co. ſaper Littleton, fol. 154. 

0, 7. 2 . 

If one be to demand a Rent only before he diftrain, he is not bound to that 
point of time as before, but there he may demand it at any time after the day of 
paiment of it. Co. ſuper Lit. f,144-153: Co.7.28. 

Bnt a Demand to enable a Diſtreſs only, may be at any time after the day; 
= it - good enough. Mich. 40, 41 Elie, between Stanley and Read. 

0. 7. 28. 

Treece 2 It 
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Rent. (Crap, 140, | 


The Place, 


The manner 
of doing it. 


Ie muſt be nude the time afocelaid upon ſome part of: We Land whebce the ker 


doth iſſue, and upon that part that is moſt eminent and notorious: Ay a Carr 

Meſſuage and great Porch in that houſe, and at the Fore-door, and not at the Back. 
door; and though the Fore- door be open, yet the Leſſor ot Feoffor-geed not 
in, though be fee the Leſſee or Feoffee within to tender it but if be don a 1h, 
Fore - door, it is ſufficient; And if there ſbe no Houſe, ſome Gate or Sale pda fone 
High. way going through the Lands charged. And if there be two places vi;peiment 
as if it be, { Yieldiog and paying the Rent at ſuch a Stile, or in the Deellis ; 
or the like | there — be made at both places, ſor the Leſſee bath election 
to pay it at either, So if it be, L Yielding or paying at or ia 8 place] the Demand 
muſt be made at and in ie place. 1% ba 9 

And if the Reat be to be paid at any place out of the Land charged with it, then 
the D. mand muſt be made at that place, and need not to be made upon the Land 
charged, aud here in the moſt notorious place, Co. (aper Lui. 201. C2646. 
Dyer 32993130. 5. Plaw 172430. Perk 836. 2 H. 7. 14. Co. 10. 129. Ca. 28. 
Lit ſect. 341. Co. 4.72. | 

If no other place be appointed, the Demand ſhall be made upon the Land i 
by the Leſſor, or his ſufficieat Attorney. Ney 98, Brownl. 1 par. 138. | 

If the King make a Leaſe rendring Rent at the Receipt of the Exchequer, and 
be grant the Reverſion q his Patentee muſt demand it upon the Land, and need not 
demand it at the Exchequer. But if no place were mentioned in the Kings caſe, the 

party is bound ta pay it at the Kings Receipt. (o. ſuper Lit. 201. 

A. mortgaged Land to B. on Condition, that if he pay B. money, he ſhall re. 
enter: After, before the day of paiment, A. is ded z in this caſe B. in to de. 
mand the money at the Exchequer, and not upon the Land, nor is the King bound 
to tender it. Goldb,137. pl.41. 4, 

And the Leſſor is not bound to make. any Demand at any other place; veither 
is a Demand at any other place — Co. ſupey Lit. 153. 

But if there be a Houfe and Land, a Demand at the Houſe is needful to have 8 

Reentry on a Condition; but a Demand on the Land to have an Aſſiſe, is good 
for a Rent-ſeck. Co. ſuper Lis. 153. 

If the Feoffment were of a Wood only, there Demand muſt be made at the Cute, 
or in the I leads through it; and if one place be as notoriom u the 
other, the Feoffor may demand it at either: And therefore in that caſe it u 
for the Feoffee to tender it at both, for elſe it will not avail if the Leſſor be not 

0; ſuper Lit. 202. 

The Leſſor himſelf, or ſome body for him, muſt come upon the place at the 
time when the Demand muſt be made, ( as is ſhewed you before) and there he 
muſt make an actual or verbal Demand of the Rent; and it is good to ſet forth 
how much it is, and to ſhew his readineſs there to receive it; in this manner: 
Here I demand of J. S. Twenty ponnds due to me at the Feaſt of &c. for a Meſſuage &. 
which he boldeth of me in Leaſe by Indenture, & c. there let him remain until it 
be dark, that he cannot fee to tell the money. And all this muſt be before ſubſtantial 
Witneſſes. And if it be to be paid on the Land, it ſeems the Leſſor muſt do the 
firſt act, (i.) demand it, before the other is bound to pay it; and the other is not 
bound to tender till he demand it. But if it were paid at a place out of the Land, 
then the Leſſee is bound to do the firſt act, (i.) tender it at his peril. * But it is ſaſe 
for both to do their parts, Abwndens cautela non nocet. Dyer 329. 130. 79. 31 
Plow. 70. 

As for an Example to all this: If one make a Leaſe of a Houſe, divers Lands and 
Woods to another for years, rendring an Hundred pounds Rent at Michaelmas, 
Provided that if the Rent be behind ten days after Michaelmas, the Leſſor ſhall re- 
enter, or the Leſſee ſhall forfeit Ten pounds Nowine pz» : In this caſe if the Leſſor 
will take advantage of this Forfeiture of Land or Money, he or ſome body for him 
muſt come the laſt part of the laſt of the ten days, (time enough before Sun-ſet to 


tell an Hundred pounds) to the ſame Houſe, and there demand the Rent, and 


continue 


Grarrgo, Rent, _ 877 


* 


continue thore till Sun · ſet z and if at that time the Rent be not tendered by the 
Lefſee, or ſome body for him, or if it be denied, this is a Diſſeiſon of the Rent for 
which he may have an Aſſiſe; and for this alſo the Leſſor may re-enter, and recover 
the Nemins pence. See the Books above, Bro. Diſſei.69. 
1 a Feo be with Condition to reinfeoff che Feoffor, and no time fet, fo Sed. g. 
thee be hoch time for life, if requeſt haſten it not: If the Feoffor or any other party 
it muſt be to the Feoffee that he will be at a certain time on the Land, 
and mud the State. Co. /apor Lit. 219. \ 
| Every good Demand and Requeſt for Rent, muſt be made as before j ang if it 11. What ſha! 
fail in eny of thoſe circumſtances, it is not good, But if the Leſſor and Lellee #gree . © 890d 
and be contented to have it otherwiſe, there it may be good enough: For, Modw 1 * 
g ce vincant legem ; & volents non fit injuria Co... Co. 5. 40 Dyer 78. 
168. Iro. 83. * oa 
7 fone for years rendring Rent, on Condition that if it be arrear forty diys 
eter the day, the Leſſor and his Heir ſhall re- enter, and the Leſſor demand it, and 
after de this is a good Demand to give Re- entty to his Heir: Bur if the Leſſor the 
alter the day, and then the Heir demand ir, this is not 8 good Demand to give 2 
Re · entry. H. 4. 17. D. & S. 33. 4 i . 
A of more then the Rent is, is a good Demand notwithſlanding for rhe 
Nent to gain a Re-entry, or Nomine pers. | 12 
If two make a Leaſe rendring Rent, on Condition that if it be behind and unpaid 
by them, they ſhall re-enter, and one of them die, and the Survivor demand it it is 
1 good Demand. So if the Leaſe were made to two, and one of chem die, and the 
M is demanded of che Survivor of them; Dy. 207. 4½ Ed. 3. 16. Ste Tender 
n, for more. 2 0 n 
If a Rent · ſeck be to be paid at Eaſter, and the day be paſt, and the Rent not paid 
wr demanded at the day, and be demand it after the day, this is not a good demand, 
leſs be meet with che Tenant upon ſome paxt of the Land, and there demand it. 
fee Co. 10.129. Co. 7. 18. 1 
If the Leſſor demand the Rent before he die, his Heir may enter. Ney y. See for 
Demand of Rent, Goldsb.129. 25: 124. phos ' | 
is a careful Offer of a thing that ought to be paid or done, at the time and place 12. Tender or 
it ought to be paid and done. And this word, as it is applied to Rent, ſeams to be Pnent, what, 
x Relative to Demand, and both of them to look one to another: For in moſt 
caſes, then and there a man is bound to tender a thing to another, where and when 
that other is bound to demand; and there and then that other may and muſt de- 
mand, where he hath liberty to tender. And the Law will not make the: Lefſor to 
atrend then or there to demand, where and when it doth not enjoin the Leſſee to 
tender: Neither ſhall the Leſſee have liberty to tender any where or time, but 
when or where the Leſſor is bound to wait to demand it: And therefore moſt of 
—— for Tender, are anſwered in Demand. Fr. Tend. 23. Co. ſuper Lit. a1. 
See Obligation | 

And note, that in all caſes where Tender is requiſite,and ic be made | , though 
the party refule, yet it ſhall give him as much advantage as if — rn 
it; and the other in moſt caſes is without remedy for his money. And in caſe of 
Tender of money, Tender in purſes or bags, without ſhewing or telling of it, is ſuf- 
ficient. Co. ſuper Lit. 207, 206. 209, Ney 94, 95- 

In all caſes where by Demand of the Rent the Leſſor &c. muſt name a Re- entry, 13. Where it 
or Newine pn, there the Leſſee &c: by Tender of the Rent muſt fave the For- i» 2ecellacy, 
feitute ; and Tender is neceſſary therefore. 2 H.7. 6. 2 

But the King, if he be to pay a Rent, is not bound to tender it. 

I one tender Rent at the day, and be aſter ſued for it, he need not tender it again 

in Court. Jr. Tend. 6. 

i» for money tendred on a Condition of Obligation, according to the Con- 
ion 


Ifone enfeoff another on Condition, that be and his heir ſhall render to a ffranger 


and 
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and his heir twenty ſhillings, &c. and if he fail, that the Feoffor ſhalt re-enter, this 

is no Rent, and therefore here neetls no Demand, but the other is bound to pry x 
at his peril. Co. ſuper Lit. f. kz. 128 1 
14. bead. . Tf the Leſſee &c. will tender to ſave the penalty ar Forfeiture of Land 
For die time. he muſt do in that manper for time and place, as the Leſſor muſt demand it ang he 
need not do it at any other time, in any other place, or in any other manner. Plan. 
17 Dyer 109. Plow. 70. Nier 79. 6 H. 7. 2. Tit. 341. ( See che particulars 
above.) As if a Leaſe be made rendring Rent at Michaelmaſs, and the Leſſee hind 
himfelt by a collateral Covenant or Obligation to pay it at the day; here he muſi 
tender it at the very day to ſave the Covenant or Obligation Bra. Tender 41. 

3 II. 20. % hon i FR 3 Freer 
Sell. 1. Note for the time of paiment of Rent there are four times. 1. Voluntary,. by 
not — wt and yet good to ſome purpoſe : As if a Leſſee, Donee, &c. pay oy 
Renz hefore the days; this is good to give Seiſon for to enable him thut hat the Rent 
to bring an Aſſiſe. The ſecond time is voluntary and ſatitfactory in ſome cafes: 
As if it be paid the of the laſt day, and the Leſſor die before the end of the 
day;z this is god againſt the Heirs and Execucors, but not againſt the King, if he 
were to have it. The third is the legal and abſolute fſatisfaQtory time, which isa 
conxeniatt time before the laſt inſtant of the laſt day; and then it mul be pad or 
rendred. The fourth is ſatisfactory, but not voluntary, but coercive when it is done 
by Suix. Go. 10. 12 Lit ſect. 127. Plem. 172. ' 

Tf the Leaſe be resdtiang Rent at Michaelmaſs, or twelve days after, or in that 
manner, he may tender it the laſt part of either of the days, and good: And if he 
render i the firſt ,. end the Leſſor be not there, and he tender it not the ll 

day, and then the Leſſor demand it, he cannot re-enter; ( 10. 129. & (ia, 


J. Pn. i Can fie s : 
For the place. If the Leſſee will make a Tender of his Rent; it muſt be done and made inthe 
moſt notorious place of the Land, unleſs the Rent be to be paid at a place out af 
the Land, then there it muſt be tendered. See in Demand. Plow.711; Lit ſeft:34t, 
Coq i. Bro,Tend.23. Co. ſuper Lit. f. 105. 1. | | 
If the King leaſe Land rendring Rent at the Receipt of Exchequer, and after 
grant the Reverſion to a Subject: Now after this Grant, Tender of the Rent upon 
- the moſt notorious place of the Land is ſufficient. To. 4. 72: 
If there be a time and place certain ſer down for the tender of a ſum in groſs upon 
a Condition, the tender muſt be there and then, and neither of the parties are bound 
to any other place. v. ſuper Lit. 211,112 | 
If ons will tender money due on a Condition, ( which is not Rent) it muſt be to 
the perſon of the party whereſoever he is Co. ſuper Lit. 310. | 
If Land be mortgaged for money; at the day the Heir, Executor, Adminiftraor, 
Ordinary, Gatdein in Soccage or Chivalry, or any one, if the Heir be an Infant, 
may tender the money. Co. ſuper Lit. 206, 207. 
If Land be mortgaged, and a Condition is to pay money on a day; it ſeemsthe 
Tender muſt be ( as in the caſes of Rent before) a convenient time before Sun ſet: 
But if the Feoffor tender it to the perſon of the Mortgagee at any time of the day 
of paiment, it is ſufficient. K. ſuper Lit. 206. 208. é . 
15. What ſhall That is a good Tender, that is made with all the circumſtance and regard of time 
- _ = and place, as before. If a Rent be to be paid at one of two days, the Leſſee hath 
paiment, or election which of them; and if he pay it either of the days, it is ſufficient, as in tt 
not ; aud how caſes in the laft Diviſion, So if it be in one of two places, as rendring Rent in the 
ir ſhall be © Church of A. or in the Church of B. Tender in either of them is ſofficientz bet 
taken. Demand muſt be made in both places. So if a Rent be to be paid at or in any luci, 
Tender in either is ſufficient. Co. ſuper Zit. 202. 
When a Rent is to be paid to Jointenants or Coparceners, (it ſeems) Tenderto 
one of them is good and ſufficient. So alſo Tender by one Jointenant (it ſeems) i 
good for all the reſt. Iro. Tend. 16.19. 
If aLefſor diftrain for Rent, and the Leſſee tender him all the Arrearags, - 
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the Leſſor refule, he cannot diftrain after ; for this is a good Tender to bar bim in 
Avowry, and it ſeems he can have no remedy for his Rent after, So if two days Rent 
be behind, and he tender him one days Rent, this is good for one day: (ourra 
where he tender him but part of a days Rent only. Stat. 7 H. 4. chap. 18. Bre. 

T exder 2. 2 ; 
Tender of money in Farthings is no good paiment in Curia Manches, nor &. 
Sometimes paiment, or Tender and acceptance of one thing for another, or of a 
in another place, is good for See Acceptance and Con- 


If the Feoffee cometh to the Feoffor to any place upon any part of the ground 
the day of paiment, and offer the Rent, albeit it be not the moſt notorious place, 
nor at the laſt inſtant of the day, yet the Feoffor is bound to receive it, or elſe ſhall 
he not take any advantage by Demand. Co, upon Lit. f-202. 

If Rent be payable at Micbaelmas, on Condition that if he pay not in a week, &c. 
Here if the Feoffee meet the Feoffor on the Land within that week, and tender it, it 
ſeems good. (Cv. upon Lit. f.202, 

But a Tender out of the Land to the perſon of the Leſſor, when the Rent is to be 
paid upon the Land, is not good. So a Tender after the days of paiment be paſt, is 
not good. So a Tender in a Wood or other ſecret corner, where there be more 
notorious places amongſt the Lands out of which the Rent doth iſſue, is not good : 
But if the Leſſor will accept it at any other place before the laſt day of paiment, ic 
ſeems then it is good enough. 

So Tender in word only, or a Talk of Rent, when he doth not ſhew it, is 
not good; for he muſt prove he had, and tendered ſo much money as the 
Rent is. ; 

A Tender of a Sum in groſs on a Condition, is not.good on the Land, unleſs the 
party be there to receive it. Bro. Tend. 11. Pert ſect.8 3. 22 H,6.65. Perk ſect.8 37, 
$38. Co. ſuper Lit. 210. 

If a Feoffment be on Condition that the Feoffor ſhall pay to the Feoffee twenty 
pounds, and fer no time, and the Feoffor die: Now his Heir, Executor or Admi- 
niſtrator cannot tender the money: for Tender by them is not good to perform the 
Condition, Co. ſuper Lit. 207, 208. | 

If one owe me ten pounds by Obligation, and ten pounds otherwiſe, and he pay 
me ten pounds generally, it ſhall be intended the ten pounds upon the Obligation, 
Brownl. 2 par. 1c8, 

worm of money to the Wife due to the Husband, is not a good paiment, 
Co. 7. 28. 

See much of this Queſtion in Conditions, What is a good performance, and what 
not, in fol. See Geldib. 129. yl. 25. 124. pl. 9. * 


If there be Leſſee for life, or for years determinable upon life, and this Leſſee $e2. 11. 
make a Leaſe for years, reſerving Rent to be paid at the four Quarter-Feafts, and 1. no 6 
the life de, ſo that the primitive eſtace end defore the Quarter-dayz now by this fut ue be lone 
the Rent of this Quarter is gone, Co. 10.127. or not. : 

1 all the Land be evicted before the laſt day of paiment by one that bath an 
eigne title, the whole Rent is gone. Contra, if it be but part of the Land; for then 
the Rent ſhall be apportioned. See Apportionment. (v. 10. 127. Plow. 71. 134. 
As if there were a Judgment «»gainſt che Leſſor before the Leaſe, and after the 
Leaſe an Elegit is ſued forth, and the Leſſee evicted; and this Plea will bar the Rent. 
Dy: Caſe, Trin. 37 Elix. 

If a Rent be granted to one in Fee, or to a Corporation, and the Grantee die 
without Heir, or the Corporation be diſſolved ; it ſeems in this caſe the Rent is de- 
termined. See more in (9.5.17; 27 H.8.10. 

If there be Leſſee for life rendring Rent, and the Leſſor grant and confirm the 
Land to the Leſſee and bis heirs ; by this the Rent is determined. Co /»per Lit. 258. 

301.307. 308. p 
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17. Who ſhall 
have a Reur, 
and the Ar- 
rears ol it · 


If Leſſee for life make a Leaſe n and after ſurrender ; now 
he bath no remedy for his Rent. Juſtice Bridge ; 

If a Diſſeiſor charge the Land, and after the Difleiſee recover the Land in 
an Aſſiſe, the Rent is determined: But if one that hath Land rightfully 
the Land, and another that hath none recover it in a fained Action, centra. See 


Brownlows Rep. 2 — 76. 
If one make a Leaſe at Will rendring Rent, and after the Leſſor determine the 


will; now the Rent is determined alſo. 


If two Jointenants be, and one of them grant a Rent-charge and die; now the 
Rent is determined, and the Survivor ſhall bold it diſcharged : But if the Survivor 
had accepted a Releaſe of the Right of his Companion, contra. See more in Ex- 
tinguiſhment, See Perk.ſeft.5$92,593,&c. Co.6.16. 

f a Rent or an Annuity be granted in reſpeR of an Office, and the Office be 
determined, the Rent ſhall determine alſo: Plem 3 82. 

If a Diſſeiſor grant a Rent-charge out of the Land, and after accepteth a Re- 
leaſe of the Diſſeiſee; the Rent is not gone, no more then a Condition added to 
an Eſtate made by the Diſſeiſor, to whom the Diſſeiſee releaſeth : But if the Dil. 
ſeiſee enter and make a Feoffment, contra. Co. ſuper Lit. 277. 

If one make a Leaſe for years rendring Rent, and after grant this Rent to 7, x, 
and the Tenant attorr, and after the Leſſee for years ſurrender ; yet the Rent doth 
continue, and it ſeems he may have an Action of Debt to recover it: So if Leſſee 
for years grant a Rent-charge, and after ſurrender his Eſtate, yet the Rent is not 
determined. Co 8. 144. 20 Ed.4.13.- Plow.198. | 

If a Tenant in tail grant a Rent-charge out of his Land, and after ſuffer a Com- 
mon-Recovery ; this doth not avoid, but affirm and make good the Charge. See 
Womans Lawyer, f.169. Co. a. | 

If A. leaſe Copihold and-Freebold Terre and Licenſe, rendring Rent, this is an 
entire Rent; and if he in Reverſion grant the Reverſion of both, that which doch 
pals by Surrender ſhall relate to make the entire Recovery to paſs, and the Rents 
ſhall continue entire, Capels Caſe, See Extinguiſoment; 


The Rent in moſt caſes doth follow the Reverſion, if there be any, as the Acceſ- 

fary doth the Principal. Co.5.55. Lit ſect. 3 90. Dyer 5. 
If one ſeiſed in Fee of Land make a Leaſe of it rendring Rent, and ſay not to 
whom, and it be behind, the Executors ſhall have the Arrearages, but for the time 
to come it ſhall go with the Reverſion So if the Reſervation had been to the 
Leſſor, then the Executors ſhould have had the Arrearages after his death, the Heir 
the Rent to come. 

So if a Husband poſſeſſed of a Term of Land in the right of his Wife, leaſe part 
of the Land rendring Rent, and die; the Wife ſhall not have this Rent, but the 
Executor of the Husband. 26 H. 8: 7; 

If one ſeiſed of Land in Fee, leaſe it for years, rendring Rent to him and his beirs 
at Michaelmas, or within twenty days after, and after Michaelmas before the 
twenty days ended the Leſſor die or away the Reverſion, and the Tenant 
atcorn ; inthe firſt caſe the Heir, not the Executor ſhall have the Rent; in the laſt 
the Grantee ſhall haveit; Dyer 287. 204. Ca 10. 

If one ſeiſed in Fee of a Houſe make a Leaſe thereof, and of certain Implements 


therein for years, rendting Rent to him, his Heirs and Affigns, and the Leſſor die; 


now this Rent ſhall go to the Heir during the Leaſe, and not to the Executor. 
Bur if the Leſſee had covenanted to pay ſo much money bets year to the Leſlor, 
his Heirs and Aſſigus; in this caſe the Executors, not the Heir ſhould have had this 
dum during the Leaſe, - Dyer 361,275. | 

If a man ſeiſed of a Term for twenty years in the right of his wife, leaſe the ſame 
for ten years to a ſtranger rendring Rent, and the Rent is arrear, and the husband 
die ; it ſeems the wife ſhall have this Rent, not the Executor. But the contrary 
adjudged, B. R. inter Bloxton & Heath. Perk, ſet 834. if 
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Ie woman and ber ſecond husband leaſe the Land ſhe was endowed of by bet 
tendring Rent, and the Rent be arrear, and ſhe die; the ſecond huſ- 
got the heirs of the firſt husband fhall have theſe Arrearages, Sce more for 

this in C hast els. Bro. Rent 10. ; 

If one ſeiſed of Land rx parte matru, make a Feoffment in Fee rendring Rent to 
him and his heirs ; this Rent ſhall go to the heirs ex parte matris: But if it had 
deen a Leaſe for life, or Gift in tail, contra; there the Rent had gone to the heirs 
ex parte mat ris. ; : 

If A, Leſſee for yeats die, and make B. his Executor, and B. leafe part of the geil. 122 
Term to C. rendting Rent, and die inteſtate, and D. gets Adminiſtration ; D. ſhall 
not have the Rent, as it ſeems, becauſe he comes in Paramount. 

A. Tenant in tail diſcontinue to B. B. leaſe it to C. for years rendring Rent, 
Atrearages of Rent incur ; A. dies, his {flue doth recover againſt B. in a Formedox, 

et the Leſſee ſhall pay the Arrearages to B. for B. ſhall pay Damages. 7#ftice 
Haughton, Hil. 18 Pac. B. R. See more in Baron and Feme. 


It is that Rent or Service which the Grantor in any Grant tieth the Grantee to Seck. 13. 

form to him, or the Lord Paramount; for which ſee Fair. And this is confider.. Reſer vation of 
ble at Common Law, or by Cuſtom of Manors ; for which ſee Co 10.128. 11.18. $4" what, 
Plow. 134. 

— Render alſo is uſed in Fines, when the Fine is double, and containeth a 
Grant or Render back again of ſome Rent, Common, or other thing out of the Land 
it ſelf to the Cognizor. Alſo there be certain things that lie in Prender, which may Prender. 
be taken by che Lord or his Officer when they chance, without any offer made by 
the Tenant ; as the Ward of Lands, the Body of the Heir, and the like. And other 
things that lie in Render muſt be delivered or anſwered, as Rent, Reliefs, Herriots, 
ind the like. And if a man make « Gift in rail without any Reſervation, the Law 
makes a Reſervation of the ſame Services to the Donor, by which he doth hold, 

Co. ſuper Lit. f143. And upon a Leaſe for life or years, there the Law reſerveth 
Feaity only, Perk, /e.696. 

If a "Leaſe be made rendring Rent, without any more ſaying how long it ſhall How it fall 
continue, or to whom the Rent ſhall go; in this cafe the Rent ſhall continue as * 
Jorg as - Eſtace,and ſhall go to the Heir or him that hath the Reverſion, Dyer 451. 

Kelw, 88. 

If one by Deed indemed demiſe to A. for life, with divers Remainders over, 

Readend. inde to the Leſſor and his beirs a Rent; this Reſetvation ſhall extend to all 
the Eftace, if he in Remainder agree to it after the Bſtate for life. Co. 10. 107. 
Bro Reſerv,7. 
If one leafe for a year, h theſe words, L And if the parties ſhall agree for a 
new Leaſe for longer time then for three years, Reddend. durante Termino pra- 
Aalto this Reſervacion ſhall extend to the firſt year, as well as to the three laſt, 
Co11.106, 

It is a greater Sum of money, or Penalty appointed to be paid in default of pai- xn; 
ment of . leffer, or of doing ſome other hin, - — FR 

Note, that for the Artearages of a Nomire pence there is no remedy given by the 
Katute of 3 2 H. 8. 37. and yet the ſame is an Incident to the Rent ſhall deſcend to 
the Heir: For the Grantee himſelf during his life, and bis Executors or Admini- 
ſirators after his death may have an Action of Debt for it. Co: ſuper Lit 162, 


Ris the keeping back and ſtopping of ating which is due, to ſatisſie an- Recouper,what, 
other duty to the party which is co pay che firſt. As for example, where I have a 
Rent-charge iſſuing out of Land, and I diſſeiſe the Tenant of the Land, and he 
recover the Land and Twenty pounds Damages againſt me; now I may recoup and 
keep back out of that Damages as much of the Rent as is due to me in the time: Oc 
dere were a Rent · charge iſſuing out of the Land ro another, and I had paid it, 
Iftall be allowed it. Cas. 3 t. Dyer 2. 
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882 Reſcous, Reſeiſer, & c, Cnar. l. 
Arrearages, Arrearages are Duties behind and unpaid after the days and times ata. 
what. are due, as Rent or other thing reſerved.. And for theſe, if a man hve dy 
bim of a Renc-ſervice or a Rent-charge, and after he accept the Rent at One of th 
| days whereon it ought to be paid, and give an Acquittance for it by this he 
Acceptance: barred of all the Arrearages, though the Acceptance and Releaſe were made 1 the 
Husband, and the Rent were due to the Wife whiles ſhe was ſole : And no J 
" ſhall be admitted to the contrary; Plow. 133. Co. 3. 65: Dyer 191, le, 

Lit. 373. x 
Denjer, what. Denier is properly the denying of a thing due where it is required ; and 
Note. Non paiment of a Rent upon demand, is a Denial in Law. And note that where 
ſoever there is a lawful Demand of a Rent, and the ſame is not paid, whether the 
Tenant be preſent or abſent, there is a Denial in Law, albeit there be no words of 
Denial. And where there is no Demand made, there is no Denial, Noy $4. C8. 146. 


Co. ſuper Lit. 153. 


ſuper 


CHAP. CXLI, 
Of Reſcons, Reſeiſer, Reſtitution, and Retorn. 


Eſcous doth ſignifie an act of Reſiſtance agaioſt lawful Authority, 
| And it is either of a Diftreſs, for which ſee in Chap. Or it i 
of the perſon of a man, and that is in divers caſes : As where 1 
| M Bailiff or other Officer doth arreſt a man upon a Writ, and he 
E FANNI Jl himſelf doth violently get away, or ſome others do violently take 
I DDS] him away and procure his eſcape from the Arreſt; in this caſe 
es whenthe Sheriff hath retorned this Reſcue, as he muſt upon the 
| Writ when the Retorn thereof is called for, then the parties that made the Reſcue 
Fine. muſt anſwer to it; and if it be found againſt them, they will be fined for it, ot the 

pariy grieved by it may have a Writ ot Reſcous againſt them. 
Or it is where an offender after Arreſt is reſcued by others. In this caſe if the 
Felony. Arreft be for Treaſon, the Reſcue is Treaſon ; if for Felony, the Reſcue is Felony, 
and the Reſcuer a Felon. And if the Sheriff arreſt a man by a (pia for Felony, 
and he be reſcued, it is Felony, although the party be innocent. And yet if the She- 
riff or any other man arreft a man without authority of Law, in this caſe he may 
reſcue himſelf, or another man may reſcue him, and this is no offence. (i. ſuper Lit. 

161. F. N. B. 101. 

Feſciſer and Reſeiſer was the taking again of Land into the Kings hand, whereof a general 


Reſumption, Livery or Ouſterlemain was formerly ſued amiſs, and not according to Law. And 


Seck. 1. 
Reſcous, what. 


— Reſumption was the taking again into the Kings hands ſuch Lands, as before upon 
a falſe ſuggeſtion or other error he had delivered to the Heir, or granted to any man 
by his Letters-Patents. 

Reſtitution, Reſticution is the yielding up again of any thing unlawfully taken from another: 

what. And it is uſed forthe putting of bim in poſſeſſion of Land, that is put out by 4 


Forcible Entry: For which ſee Forcible Entry. It is alſo taken for a Writ by which 
the Goods of a man ſtollen from him are reſtored, upon the Statute of 21 H.8. 

- And as to the Reſtitution of Goods, theſe things muſt be known. EY 
Felon. 1. Where a man doth make freſh ſuit after the Felon, and overtake him with 
his Goods, then he may take them again. Or if he do not ſo, yet if he proſecute 


the Felon, and cauſe him to be indicted and found guilty, though he be _—_ 


r 


Sen., Keſeonr"Keſeiſer, Gr. 


W 


cuted ; in theſe caſes he may have this Writ of Reſtitution from the Jadg. But other- 
wiſe it is if the Thief be outlawed for the Felony, and where he is condemned or 
outlawed for another Felony, and where the Goods are come to the Crown as for- 
feit; for here the Owner is without remedy, Cromp. I ur. 98. Co. 3 par. Inſt· 242, 243. 
Stat.31 Elix. ch. 11. 21 H. 8. 11. Addition to fuſt. f-41. 

2: There was a Reſtitution to Biſhops and Spiritual perſons, of the Temporalties 


belonging to their Biſhopricks and Spiritual Livings, now out of uſe. See 


294. ä 

4 If won an Erroneous Judgment, and a Fieri facias, a mans Goods be ſold, 
ora Term is fold, the Owner cannot have it again, but he ſhall be reſtored to the 
money made of it. But upon an E/egit, if a Term be extended and delivered to the 
Plaintiff, he ſhall be reftored to the Term it ſelf, 

4. If one Leaſe or Goods be ſold by the Sheriff upon a ſpecial Cap. #tlagatum, 
and it be reverſed for Etror ; in this taſe he ſhall be reſtored to the thing in kinde, 
(6.8-142,143 6.74.75. : . 

5. If a ftollen Horſe be well ſold in a Fair, the right Owner or his Executors, if 
they come within ſix moneths after the ſtealing at the Pariſh or Corpormtign. where 
he ſhall find him, and make proof by two ſufficient Witneſſes to the next Juſtice of 
Peace or Head · Officer of the Corporation, that the Horſe was his, and repay the 
Buyer ſo much as he upon his own oath before ſuch Juſtice will ſay he gave for him, 
he ſhall have him again. Sr4t. 31 Eliæ. 1 2. See Co. 3. par. Inſt. c. 108. 


This word Retorn is taken three ways. Sometimes it is applied to the Caſe of a 

Replevin, where it is called a Retorno habe udo. See it in Chap. Sometimes it is 
applied to the days of Apparence in Term: And in this ſenſe, Hillary- Term 
hath four; Faſter- Term, five ; Trum Term, four ; and AMichaelmas-Term, ſix 
Retorns But it is taken in a third ſenſe, and applied to Officers, Sheriffs, Bailiffs, 
and the like: And ſo it is nothing elſe but à Certificate made by an Officer to the 
Court from wherice a Writ or a Warrant doth come, of what he hath done tonching 
the apes 4 Wiitor Wittanr, '"Feſtw.2. ch 39. And av'to it in this 
ſenſe, theſe things are to be known, © - 
1. The Writs that are to do things in Franchiſes, are to be directed to the Sheriff, 
and he mbſt ſend to the Bailiff of the Franchiſe, who muſt make his Retorn to the 
Sheriff, and the Sheriff müſt retorn to the Court from whence the Writ came, 
7 Ed. 4. 14. 12 EAA. 5. 1 

2 Moſt Original and br Proceſs muſt be retorned into the Courts from 
whence they came? aftet they be executed. But for this ſee. Co. 5. 90. 2 H. 6. 5. 
and ſee in Execution. | | 

. If che Officer do refuſe ot delay to make Retorn where it is neceſſary, in ſome 

the Court will fine him, and in ſome caſes amerce bim or ſer iſſues upon him, 

_ in ſome caſes ſend ont Proceſs of Contempt againſt him to compel him to make 
is Retorn. SP | 

4. And in all caſes where Officers do make a Retorn, they muſt be ſure to make 
a true, and ſee they do not make a falſe Retorn ; for ſo the party hurt thereby may 
have an Action of the Caſe againſt him; for which ſee Action of the Cafe. 

5, Alſd ia their Retorns they muſt take care,eſpecially in ſuch Retorns as do ſtand 
for a kind of Declaration, and for an Accuſation, as in the Retorn of Reſcons, and 
the like,' they muſt be ſure to make their Retorn certain and perfect, and they muſt 
put their names to them when they have done, Co. 11.40. 4. 67. Plow.63.117.129; 
Kelw. 165. Pro. Proceſs 14.62. 64. 127, 128. 

* for Retorn of Sheriffs and Bailiffs, Stat. Feſftm. 2. 39. 12 Ed. 2. 5. 
3 5 5. | : 


Uuuuu 2 CHAP. 


Rctorn, What: 


Execution. 


Contempt. 


Action of the 
Caſe. 


1 Reverfon and Remainder. Our. 142. 


_ CHAP, CXLII. 


| Of a Rewerſion and Remainder. 


Sed 1 z Bu Everſion ſignifieth in our Law, a. Poſſibility reſerved 
1. Reverſion, mans ſelf — his beirs to have again Lands or To 
. made conditionally over to others, upon the defect or 


failing of ſuch Condition. Or as others define it, It is 
PD) a certain Eftate remaining in the Leſſor or Donor, after 
, (A the particular Eftate conveyed or granted to another by Leaſe 
> for years, life, or Gift in tail. | | 

And the difference between a Remainder and 1 Re 
verſion, is, That a Remainder is general, and may be to 
any man elſe as well as to him that doth. grant or convey the Land, &c, for life 
or otherwiſe : A Reverſion is to himſelf from whom the Conveyance of the Land 
&c. proceeded, and is commonly perpetual as to him, and bis heirs alſo. Alſo a 
Remainder is appointed over at the ſame time, but the Reverſion is not fo, Ca li. 


II. f. 22. 1 par. 142. NY. 39. bas au) | 


2. The nature And this is of that nature, as it will be more eaGily transferred from one to an- 
ke other then an Eſtate in poſſeſſion: And th the particulag, ſtate, and this 
44 Eſtate in Reverſion be divers and diſtinct, and therefore the Te.ant may pry in 
aid of him in Reverſion, yet they have. relation, one to other. And. therefore if 
there be Leſſee for life or years, and be in Reverſion diſſeiſe his Leſſee for life, or 
ouſt his Leſſee for years of his Term, and make a Feoffment, and the Leſſee enter on 
Attornment. the Feoffee claiming his Eftate only; this is a good Attornment. And if they come 
Extingu / ſbment both t , the one will extinguiſh the other; and be that hath a. Reverfion 
cannot be ouſted of it, unleſs the Tengnt he ouſted of h Eſtace and Poſſeffion allo. 
As if one ſeiſed of a Manor, make a Gift in tail of part of it rendring Rent, and the 
Owner is diſſeiſed, and the Tenant in tail attorn to the Diſſeiſee; yet the Diſſeiſee 

ſhall have the Rent of the Tenant in tail, Co. 7. 97. Plow. 162. r 
If Tenant for life and be in Reverſion join in a Leaſe for life, or Gift in tail by 
Deed, reſerving a Rent; this ſhall enure co the Tenant for life only during his life, 

and after to him in Reverſion, Co. upon Lit. f. 214. 


3. What ſhall If one ſeiſed in Fee, give to the uſe of himſelf for life, or the uſe of another for 
be (aid a good life, and after to the uſe of another in tail, and after to the uſe of the right heirs of 
— the Donor; bere the Donor bath a good Fee. ſimple expectant upon an Eflate. 
g tail as a Reverſion, and not as a Remainder. So where no Eftate for life is limited 
to the Father ; for there the Law maketh an Eſtate for life, and the Heirs take by 

deſcent, Cv. 2. 90. Dyer 7. Co. upon Lit. 21. . 
If one have a Leaſe of Land for twenty years, and he leaſe for two years tendring 
Rent, and after grant all his Eſtate and Term to another, and the Leſſee fot two 
years attorn ; this is a good Grant of the Term, and the Grantee hath it by way of 

Reverſion, Co 4.52. 
SeB. 2. But if one make a Feoffment in Fee upon Condition or Limitation, reſerving 
the Revetſion; this is no good Reverſion, for all the Eftate is gone by the Feollment, 


F K rs 2 
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CHAPLg2, Re uer ſion and Rem ainder TY 


Eran A OT 
and a Reverſion or Remainder, canriot be Bxpectant upon an Inheritance in Fee- 
ſimple, abſolute or determinable. Co. 10.95; +, i | 

If a Reverſion be granted of a Judicial Office, it is a void Grant, Officia Padicia of.. 
on concedunt ur antequam, varent. Co. 11. 4. 


All pattentees and Grantees of Reverſion, ſhall have advantage of every Condi» 4. The Reme« 
tion, Covenant, and Agreement, againſt Tenants for life or years, which have their dy of him in 
Leaſes by Indentures. Reverſion a> 


$0 allo the Leſſees againſt che Grantees of Reverſion. See Condition, Covenants. — _ 


62. $+56. 112. &B. 95. - , icular E 
oo the particular Tenant do commit Waſte, he in Reverſion may have an Action — — 


of Waſte See Waſte, and 32 H. 8. 34. Plew. 175. Dyer 61. 131. 309. weſtm, 2. done to him, 


an 4. — the 
. ud. 
39 adrtion. 
A copiholder for life cannot by any Forfeiture deſtroy the Eſtate of him in Re- — 
rerfion. 39 H. ö. waſte. 


3. Where the 


Remainder ( Quaſi terra remanens, ) it ita or bope that one hath to fannt mer 
enjoy Lands, — ty or Rents, after the Eflate of another expired or the I _ 
refidue of an Eſtate appointed over at the ſame time: As if one give or grane Sed. 3. 
Lands or Tenements to one for life or years, the Remuider to another in Fee, © Nemainder, 
Tail, life or years; and in this caſe the Remainder , and the particular Eſtate, whate 
do make ( as it were) but one Eſtate, and therefore the Remainder is called 
the Reſidue of the Eſtate, and for this cauſe it is that that which is done by, ot 
w one of them in many caſes ſhall binde and advantage the other, 26 an At- 4c amen, 
werment or Releaſe made to one of them, ſhall advantage the other. And Relaſe. 
tis doth differ from a Reverſion, for the Remainder is always a ſucceeding 
Mate, appointed and limited over the time, the precedent Eftate was made, 
and the Reverſion is an Eſtate left in the Giver ; after the particular Eſtate 
for years, life, or intail , made by him. See more in Crompt. Farid. cap, 

11, ot | . 


A Remainder is, and may be created ſometimes by Fine; Deed, or other Con- 7. How, and 
veyance, and ſometimes by Will; or it may be without Deed by a Livery of b wha: words 
Saſon: And the moſt apt and proper word to create an Eſtate by way of Re- f, Remainder, 
minder, is the word Remainder it ſelf ; As a Leaſe ro one for life or years, the made * 
Remainder, or [and that it ſhall remain co] another, and the like: But an Eſtate 
by way of Remainder may be made and limited by other words. Ard therefore 
id agreed for Law, That if a Leaſe for years or life be made to B. the Re. 
rerter to C. or [| and that after bis death, the Lands Rrdihunt at C or {and 
after to E. J or Land after that the Land ſhall go to ( or [and that the Land 
ſhall diſcend to C. ] or [provided on condition, That if tuch a thing happen, C. 
ſhall have it, ] or any other ſuch like words, All theſe are good Remainders, See 
more in Broo, Donee & Remainder. Plow.134 9 Hen. 8. 2. Co 3. 20. Ph. 139. 


170. 542, 


To make a good Remainder by the Rules of Law, theſe things ate te- — —.— 
| aid a 

1. There muſt be a particular Eſtate Precedent, as an Eftate for life or years, — 
or a Frank-tenement diſcendible, or ſpecial occupancy ; and that mult be created at Cad, r 
the ſametime when the Remainder is made, as a foundation to ſupport the Remainder, not. 
| for neither without ſuch a particular Eſtate: Nor yet upon a Fee-fimple,. Conditions 
a, or limited, can a Remainder depend. 

2. This particular Eſtate muſt continue until the Remainder happen, for if ic do 
(termine before the Remainder, it is void. 
3. There muſt be a remnant of Eſtate inthe Leſſor, to grant more then the par- 
ticular eſtate. 

4. The 


__ Reverſon and Remainder, Cuunngy, 


Seb, 4. 


Ia reſpect of 

the manner of 
Limitation. 
Deed, 


By 


Seck. 3. 


fol. 4. 


4 The Remainder muſt paſs out of the Leſſor or Donor preſently, to him 
Remairder, or elſe it muſt be put in cuſtody of Law, and in — — dh 


5. The Remainder muſt veſt in Eſtate, either preſently, during the particular 
Eſtate, or eo inſtant; when the particular Eſtate doth determine, and not before nor 
after; for if the particular Eftate be ended, beſore it happen, the Remainder is 
void, or if it happen before the particular Eſtate be ended, the Remainder is 
void. | 

6. There muſt be a perſon capable at the time of the Creation of the Eſtate. or 
at leaſt by common and ordinary poſſibility, one that may be capable by that time the 
Remainder happen. | Meta 
. If the Remainder be to come, and upon a poſſibility, ir muſt be ſuch a poſſi 
bility as is near common and ordinary, as death, death wichour iſſue, Covertute, or 


tbe like; and not remote, as Entry into Religion, or the like, for then it is void. 
Set the caſes below, Plow: 136. (0. 10. $7. 320. Plow. 34, 35. 21 Hen. J. 12. 


Co. 3. 20. Littl. 162: Co. 1. 66. Perk, 12. Dier 140. 18 Hen. . 4. Plow; 
155. | 
1 Leaſe be made by Deed for life. or years, the Remainder over, and Lixery 
of Seiſin be given, it ſeems this is a good Remainder, Quere. For it ſeems exper 


ence is otherwiſe. See the Addition to Juſtice Dodridge, f.31. 


So alſo is a Gift in Tail, with a Remainder over in Fee. Co. upon Litul. 143. Lirtl, 


felt. d. 21 H.6.1, . 


If a Leaſe be made for life, with Condition, That if the Leſſee for life die, thatin 
ſhall remain over; this it a good Remainder. Plow. 25. 27 H.8 24. 
If a Leaſe be madefor life, the Remainder tothe right Heirs, or primo genito fil 


2 de 7. S. this is a good Rentainder. Ca. 51 | 


If a Lenſe be made for life, and after the Leſſor confirm by his Deed, the Eftate of 
the Tenant ſor Term of life, the Remainder over to another in Fee; this is a good 
Remainder. Eo, upon Eirri. 3 17. | | | 

If a Leaſe be made to f. S. for liſe, provided, That if he marry the dayhterof 
the Leſſor, he ſhall have the Fee ; this a good Remainder, and the Fee willincreaſe, 
Plow. 25. x 

1t a Leaſe be made to A. for life, the Remainder to the right Heirs of A. andthe 
Heirs of that right Heir; this is a good Remainder, but A. may Bar his Heir of it. 
Co. 1. 66, Dyer 309. T 

If aLeaſe he made for life, the Remainder to { S. in Tail, and if J. S. Gewnh- 
out iſſue, or marry the Remainder to 7. B. this Remainder upon this Contingent to 
7. B. ia good. Dyer 304. Cv. 2. 50. 6 
If a Leaſe be made to 7. S. for life, and after the death of 7. D. the Remainder 
to another; this is a Remainder, and will veſt well enough, if 7. D. die, during 
the life of 7. 4. | Bt. | 

So if a Leafe be made to A. for life, the Remainder to B. for life, and if B. die 
befor . then to remain to (. for life, this is a good Remainder, and will veſt well 
enough if A. ſurvive C. ä | 

So if one have a ſon of nine years of age, and make a Leaſe till his ſon come of 
foll years, and after that ic ſhall remain to another in Fee, if he live to his full age ; 
this will be a good Remainder nor elſe. Co. 3. 20. 

If a Feoffment be to the uſe of an eldeſt ſon for ſixty years, the Remainder to 
yonger ſon for life, the Remainder to the Heirs Males of the eldeſt ; it ſeems this 
1 Trin. 7 Jac. By the Juftices. — 

If a Leiſe be made of a Houſe for life, the Remainder to %, for life j & 
ipſe inbabitarer ſuper prediff demum ; and if . happen to die before the fir 
enant, then it ſhall remain to K. for life, this is a good Remainder. Plow, 


If Lands be given to A. and B. ſo long as they live joyntly together, the Re- 


mainder to the right Heirs of him that dieth firſt, this is a good Remainder. Co: on 
Titel. 378, 


Cuar. 142. Re verſion and Remainder. | | 887 | 


» 


If one by Will deviſe his Land to A. B. for eight years, and after that the ſame By Win. 
ſhall remain to his Executors, until his fon ſhall come of age of one and twenty 
and then that it ſhall remain to him and his Heirs forever ; this is a good 
Remainder to the ſon and his Heirs , but if it were by Deed, contra. Co. 


20. 
f If one deviſe to 7. S. the Remainder to one in ventre ſameere; it ſeems this is a 
good Remainder. Chief Juſtice. Mich. 13 fac. B. R. John Simpſons caſe. 

If one by Deed, inrolled and indented , bargain and ſell to one for life, the By Bargain and 
Remainder to another in Fee; this is a good Remainder by this means. Co, e 


1. 45. 

174 Rent that is in eſſe, be granted with a Remainder over, this is a good Re- In reſpeR of 
mainder. Plow. 35. the thing 

And ſo it ſeems of a Rent newly created, granted to ore for life, the Remainder 6— 
to another; if there be a clauſe for the Grantee to diſtrain for his life, and after for 
him in Remainder for his time. So if one that hath a Rent charge in Fee, grant it 
for life to the Tenant of the Land in Fee with a Remainder over ; this is a good Re- 
mainder. Finches Ley.133. 

If an Eſtate be made to 7. S. and his Heirs, during the life of ,. this is a good tn teſpect of 
Eſtate precedent, on which to limit a Remainder; and therefore a Remainder limit · the precedent 
ed upon this Eſtate, is good, as upon a Leaſe for life or years; for this in effect, is Eltare- 
but a Leaſe for life. | 

So if to Joyntenants be, and one make a Leaſe for life, the Remainder to his 
Companion, it is a good Remainder. Co. upon Litti. fol. 192, 208. Durels caſe, 

Hil. 1 Fac. 

And if Igive a Remainder after my death, it is void. March. 5 t. 

But if a Leaſe be by Deed for life or years to a Monk, with a Remainder over, the For lack of s 
Remainder, is void: But ſuch a Remainder made by a Will, is good enough. Broo, particular, 
Grant 133. Eſtate. 

If a Leaſe be by Deed for life, the Remainder to another, and the Leſſee for life Sell. s. 
wave his Eſtate ; now this Remainder is void: But if the Creation of the Eſtates 
were by Will, contra. Co.1.101. 37 H.6 36. 

If one by Deed convey Land in Fee- ſimple to one on Condition, That if he do 
not ſuch a thing, or if ſuch a thing happen, that the Land ſhall remain to other, this is 
a void Remainder. Co 10. 97. (0.3. 20. Plow. 34. 

But if this were by Will, perhaps it might be a good Remainder for one Fee- 
ſimple cannot depend upon another. Co. lib. Inſtit. 1 part, ſol.18. Byoo. Donee, 


fol y 45. 

If one by Deed convey Land to one and his Heirs, ſo long as 7. S. hath Heirs 
of his Body, and after that it ſhall remain to *. this Remainder is void: But per- 
baps if this were by Will, it might be good; but otherwiſe a Remainder will not de- 
pend upon a Fee-ſimple determinable. Co. 10. 97; Plow. ; 5. ; 

If be in Reverſion confirm to the Tenant for life, with a Rem inder over, or the 
Heir endow his Mother with a Remainder over ; theſe Remainders are void, for the 
particular Eſtate was not made at the ſame time: But if the Leaſe had been pur autre 
vie, and the confirmation for his own life, with a Remainder over, ic had been good. 

C0. 3.20. 1. 175. DoF. & Stud. fol. 20. 

If one Leaſe for life, and that upon ſuch a Contingent the Eſtate ſhall ceaſe, and For lick of 
then after that it ſhall remain to another; this Remainder is void. Co 3.20. 21 H.7, continuance 
22: Plow.25. ths. of particulat ; 

If one Leaſe for life, and that two days after the death of the Tenant for life, it — 
ſhall remain over to another; this is a void Remainder: 21 Hy. 22. 

If a Leſſor diſſeiſe his Tenant for life, and after make a new Leaſe to him for life, 
with a Remainder over, this Remainder is void, becauſe the Leſſee for life, is re- Remitters 
mitted, to his firſt Eſtate, and the laſt eſtate for life is gone. Plow.25, Lirtl. Fett, | 
ter. 
If one Leaſe to A. for one and twenty years, if B. live ſo long, and after the 
death 


888 Kewerſion and Remainder, Cnar,1qz; 


death of B. that this ſhall remain over in Fee. So if a Leaſe be made for years, the 
Remainder to the right Heirs of 7. S. In theſe caſes, if this be by Deed, the Re. 
mainders are void. Co. 3. 20. | : 

So if one having iſſue a ſon not of age, makes a Leaſe till his ſon ſhall come to 
his ſull age, and after he ſhall ſo do, that it ſhall go to another in Fee, it ſeems this is 
void. Idem, 

Sell. 7. If a Tenant in Tail, Poſſeſſion or Remainder, grant all his Eftate to 7. §. the 
For want — Remainder to 7. D. This Remainder is void, for he had nothing more in him to 
Sa ®* grant, So if there be Tenant for life, the Remainder in Tail, and he in Remainder 

grant all his Eſtate and Right to one Habend, during the life of the firſt Tenant, 
ard after to the uſe of the King ; this is a void Remainder. Co. 2. 52: Co, 
2.50, | | 
For m it If a Leaſe be made to two, the Remainder in Fee to one, after the death of the 
doth not veſt firſt, this is g void Remainder, Plow.24. 18 H. 8. 4. 
in time conve- E a Leaſe be for life, the Remainder for life, and that after the death of the fir 
— Tenant for ſiſe, yet ſhall remain to a ſtranger in Fee; this ſecond Remainder is void. 
Plow. 24. 
It 410 to B for the life of & and after the death of A. to B. and his Heirs ; 
if A. ſurvive B, this Remainder is void. Co. 10. 85. 
For that he in If a Leaſe be for years, or life, the Remainder to a Monk, or other dead perſon 
Remainder is in Law]; this Remainder is void, though he became after deraigned, and ſo is made 
not capable. capable, and this be before the Remainder happen. Co, 2. 50. Bros. Donee, 


ol. 37. p 
K If a Leaſe be made to 7. S. for life, the Remainder to the eldeſt Iſſue· male of B. 
and the Heirs- males of his Body, B. hath iſſue a Baſtard ſon, this Remainder is not 
good to him; but after he hath been born a while, that by reputation he hath got- 


ten the name of a ſon, a Remainder may be good to him ſo made as before So it 


one make a Leaſe for life to R. the Remainder to the eldeſt Iſſue- male of R. to be 
begotten of the body of 7. S. whether the ſame be legitimate or illegitimate, and 
they have iſſue a Baſtard; this Baſtard ſhall not have this Remainder. 80a Re- 
mainder limited to the firſt reputed ſon, or Baſtard, is not good in the caſe of Nad. 
wel and Edwards. Hil. 38 Eliz. Co, lib. Inſt. 1 part, fol. 3. 
If a Leaſe be made for life or years, the Remainder to the fon of ?. f. and he 
have no ſuch ſon at that time, though he happen after to have ſuch a ſon, yet this Re- 
mainder is void, Co. 2. 50. Dier 340. 10 Ed.3. 46. 
So if it be a Leaſe for years or life, the Remainder to a Corporation, and there it 
none of that name. 
So if it be a Leaſe for life or years, the Remainder to ſuch a one as the patticulat 
Tenant ſhall name, though he do after name one, yet the Remainder is void. Bros. 
Donee 37. Co. 2.5 1. 9 H. 6. a3. | 
Set. 8. If a Leaſe be for life or years, the Remainder to the right Heirs of 5. S. and there 
is no ſuch * then in being; this is a void Remaindet, though after ſuch a one 
happen to be born, and to have an Heir, and 7. S. die before the Remainder happen. 
4 if there were ſuch an 7. J. if he were living. Co. 1.58; 2 Hen. y. 13. Co, upon 
itt l. 217. 
If A. have iſſue a ſon and daughter, and a Leaſe for life be made, the Remainder 
to the Heirs Females of the body of A. A. dieth, the Heir Female in this caſe fhal; 
2 nothing, for ſhe is not Heir, See the Exgliſb Lawyer, 14, 15. Co. upon Liitl, 
0. 2. 
For lack of If a Leaſe be made to one, until heſhall enter into Religion, the Remainder to H. 
Certain. this is a void Remainder. Ce. 1. 11. | 
Alſo the caſes in the laft Diviſion anſwer to this. See them there, and ſee more in 
Plowaen, Colthirſts caſe. 
If a Leaſe be made to A. for life, the Remainder to B. in Tail, the Remainder to 
C. in forma predifta ; this Remainder to C. is void: But if it had been to C. in 
2 forma, it had been good. 14 Hen. 4. cap. 15. Co, lib. Inſtit. 1 part, 
01. 252 | 
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If one give Lands to one in Tail, on Condition, that if he alien in Fee, that For that it 
then his Eſtate ſhall ceaſe, and the Lands ſhall remain to another ; this is a void doth _— 
Remainder : And yet if one make a Leaſe for life ro A. B. and C. And if B. ſur- —— 4 
rive (. then the Remainder to g. and his Heirs ; this is a good Remainder on this 
Contingents Litil. ſect. 721. C. upon Litti. 377. a 

If a Leaſe be made for years, the Remainder to the right Heirs of 7. S. (which 

. is then living) this Remainder is void; but a Leaſe for life with ſuch a Re- 
mainder over, is good. Plow.83. Co. 1. 132,136; 

If one ſeiſed in Fee make a Leaſe for life, the Remainder to himſelf in tail; this 
i void Remainder. Co. 3. 20. Broo. Reſer.14. So if one make a Gift in Tail or 
Leaſe for life, the Remainder to his own right Heirs ; this Remainder is void, Co. 
lib. Inſt. 1 part, fol.23, J 

If a Leaſe be made to A. for life, the Remainder to B. for life, provided, That 
if the Leſſor ſhall have any ſon, during his li fe, char ſhall live till his age of five 

chat then the Eſtate limited to Z. ſhall ceaſe, and that it ſhall remain to an- 
other; this ſecond Remainder upon a Contingent, is void: For a Remainder muſt 
come at firſt by Livery, and cannot commence after upon a Contingent. 36 Eliz. 
Co. B. 

If an Eſtate be made at Will, with a Remainder over; this is not a good Re- 
mainder, for this Eſtate will not ſupport a Remainder. Co 8. 75, 

If one have iſſue two ſons A. and B. and dieth. B. hath two ſons C. and D and S.. g. 
dieth. E. the eldeſt ſon hath Iſſue, and dicth, a Leaſe is made for life to A. the Re- Who ſhailrake 
mainder to the next of blood in Fee; now by this D. ſhall take, and not the iſſue of © Kemaiuder: 
c. So if a Leaſe be made to a fon, the Remainder to the next of Blood; it ſeems The next of 
the Father, and not the Uncle, ſhall take by this. So if a man hath two ſons, and Blood. 
the eldeſt have a ſon and die, and a Remainder is limitted to the next of his Blood, 
de yongeſt ſhall take ir. Co. lib. Inſt. 1 par t, fel. 10, 13. 

If an Bſtate be to A. for life, the Remainder to the tight heirs of A. or the right 9 Where a 
heirs of B. or the right heir, and heir of ſach right heir, ot the like, and A. make — g 
i feoffœent in Fee : Now by this, the Remainder is 4 for ever, and can qroyed, and 
never be revived. Bar if the Tenant for life had been diffeiſed onely, and ſo died, hav, * 
the Reminder mighr have continued and veſted well enough, Co. 1. 60. 136. 

If Lands be given or granted for life, the Remainder to the right heirs of . and 
y. is attainted of Treaſon or Felony ; now the heir ſhall never have this Remainder. 

Bat if the Limitation had been to the Heirs Males of *. contra. Co. 10, 102. fal. 2. 
Broo, cap. 302. 

If a Diſſeiſor make a Leaſe for life with a Remainder over, and after the Diſſeiſee 
enter; how the Remainder is deſtroyed and gone for ever. Litrl. ſect. 521. Bros. 
cap.402, 

If A. infeoff B. and his heirs to the uſe of C. and D. his wife, and the heirs of 
the ſurvivor of them, and C. makes a Feoffment to E. and dieth ; this Feoffment 
doth deſtroy the Contingent Remainder, Ad judge. Co. 1. 135. 

If Gift in Tail be made to A. the Remainder to the tight heirs of B. and the 
Donee makes a Feoffmentto B. A. dies; in this caſe the heir ſhall not have the Re- 
mainder, Pig gor and Smiths caſe · 
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Seck. 1. 


Rogues, what. 


Egypt tans 5 
What. 


What ſhall be 
done with 
them. 


Rogues, Riot, Rout, c. C HAP. 193; 


CHAP: CXLIIL 


Of Rogues, Ryot, Rout, and unlawful Aſſembly. 


or Rogues, theſe things are to be known. 

(VV 1. Thatall perſons above ſeven years old that go about 
begging or wandring idly, under any pretence whatſoever 
are to be accounted Rogues: But none under feyen years 
old, are to be reckoned Rogues. 

23 All idle perſons that go about, uſing unlawful aces, 1 
Juglers, Fortune-tellers, Cc. are accounted Rogue. 

3. All Proctors, Patent gatherers, Collector for Gaols 
Priſons, or Hoſpitals, are ſo to be accounted , but not 
Patent gatherers for fire. 

4. All Fencers, Bear-wards, Common Players of Interludes, and Minſtrels, that 
wander about, are ſo to be eſteemed. 

5. All Pedlers, Tinkers, Petty-Chapmen, and Glaſs-men, wandring about, are 
ſo to be accounted, | 

6. All wandring perſons, and common Laborers, being able to work, that loyter 
and refuſe to work for reaſonable wages, not baving whereon to live. 

7. Such as having Licenſe to beg in their own pariſh, beg elſwhere. 

8. Thoſe who wander in the habit of Egyptians, not being Felons, are alſoac. 
counted Rogues. And Egyptians are a counterfeit kinde of Rogues, - that bei 
Engliſh or Welſh-people, accompany themſelves together, diſguifing themſelvesin 
ſtrange Robes, blacking their faces and bodies, and framing to themſelves a ſtrange 
Language, wander up and down, and under pretence of telling of Fortunes, curi 
diſeaſes, and ſuch like abuſe the ignorant common people, by ſtealing all that is not 
to hot and to heavy for their carriage. 

9. Soldiers and Marriners that beg (not being Felons) and eſpecially where they 
counterfeit a Certificate of their Commanders, are ſuch alſo, 

10. And ſo are all theſe that follow. Perſons that goto, or from Bath, and do 
not purſue their Licenſe. 

11. A Rogue whipped that doth beg again, or not purſue the direction of his 
Teſtimonial. 

12; Hethat doth go with a general Paſport, and not from Pariſh to Pariſh. 

13. He that goeth with bis Paſport by himſelf, without a guide: Nay, it is beld, 
that all Paſports are void, and that none can go with a Paſs, but he will be a Rogue. 

14. Servants that go out of their Pariſh without a Teſtimonial, or with a forged 
Teſtimonial. | | 

15. Such as do run away, or threaten to run away from their charges, and to 
leave them to the Pariſh. 

E. 6. A Soldier or Mariner that bath a Penſion, and ſhall beg or counterfeit a Cer- 
tihcate. 

17. Thoſe that are ſick of the Plague, and wilfully go abroad in company con- 
trary to the command of Officers; all theſe are held to be Rogues. And if it be 
a Woman that hath a Husband, ſhe may be a Rogue, as well as a Man: Butif the 
Parents be not Rogues, the Children cannot be ſo, unleſs they beg, and become ſo 

They that are ſach perſons, are thus to be dealt with. 

1, They are to be whipped openly, till their bodies be bloody. 

2. They muſt have a Paſs or Teſtimonial under the Hand and Seal of one Juſtice 
of Peace, or under the Hands and Seals of the Miniſter, Conſtable, and one of the 

Pariſh beſide, appointing whither he ſhall go, which way, and in what time. 

3. With this Paſs he is to be carried and conveyed from Pariſh to Pariſh , by the 
Officers thereof, the next way to the Pariſh where he was born, if it may be * 

] 7 


a 


Can. Kognes, Ryot, Rows, Oc. 91 


by bis confeſſion, or othetwiſe; if not, then to the Pariſh where he laſt dwelt by the 
ſpace of otte year; or if neither can be known, chen through che Pariſh, through | 
which be aft peſt, without puniſhment : And the Officer of chat Pariſh is to carry 
him to the Houſe of CorteRion, or Common Gaol, where he is to be till he be pla- 
ted, if able, in ſervice, if otherwiſe, in an Alms-houſe, See 5 Elis. 4: 43 Elix. 3. 
7 fac. . 39 Eliz.q, 17. 1 Fac. 7. 12 K. 2.8. 23 EA;. 7. 22 H. 8B. 12. 1 Ed 6.2, 3. 


3, 4 Ed. 3. 16. 33 Eliz.7. : . 
Resolution of che Judges upon the Statutes, upon which theſe things are to be 


Known. 

1. Generally the Wife and Children muſt go and be paſſed, with the Husband and 
patents: And if a Wife become vagrant, ſhe is to be ſent to her Husband. 

2. None may be forced to turn Rogue, ſo as to be ſent, &. 

3. None but a Rogue is thus to be uſed ; for if a Servant be out of his time, idle, 
dr go into another Pariſh, and is there idle, he is not ſo to be handled, ſo neither is a 
traveller or paſſenger, 

4. The childe of a Woman, hanged for Felony, is to be ſent to the place of its 
ditth, and if that cannot be known, to the place where ſhe was taken. 

5. He chat doth run or threaten to run from his charge, c“ He that being al- 
lowed by the Overſeers to beg doth exceed his Licenſe : Such as are infected with the 
hs ＋ and go abroad, and able idle perſons that be poor, and refuſe to work: All 

upon their delivery, are not to be ſent to their place of birth, but to their place 

of dwelling,if they have any, if not, here they laſt dwelt for a year. And the loyteret 
that will not work for the wages aſſeſſed, may be ſent to the Houſe of Correction 

6. He that is found in the privy ſearch, may be puniſhed by the Juſtice of Peace, 
or ſent tothe Houſe of Correction, there to be ſera Wo-. 

7. He is not to be relieved; for if any Officer do give him money, or an Ale- 
INIT him, he forfeits ten ſhillings. 7 00 

8. He that doch any thing in hinderance ot the Execution of the Statute of 31 E. 
hz.4. loſeth five pound, and is to be bound to the Good bella vor. 

He that doth appear to be dangerous to the people; that doth offer violence, or {ncorrigibl: 
aſe any threatning ſpeeches cowards them, or will ribt leave bis Roghiſn life, but Ne, What. 

puniſhed and ſent home, doth rogue again; © of ven that doth affirm, he was 
born in ſuch a place, or laſt dwelt a year in ſuch a Town, and when he is come chither, 
it appears to be falſe ; or ſuch a one as is able to labor, and he doth threaten to run 
away, and leave his charge to the Pariſh, or doth ſo: All theſe are to be reputed In- What is to be 
corrigible Rogues, and are to be brought by the Conſtable to the next juſt ee, who one with 
ma e them. And two Juftices may ſend them ro Gaol, or the Houſe of Cor- _— 
ion, till che Quarrer Seffions, and then they are to be branded on tue leſt Shoul- . 

der with an hot Iron, & c. and from the Seſſiom to be ſent ro the place of their laſt - 
habitation. 1 Pac. 7. 25. And he that falſifieth his birth, is to be ſenr away by the 
ewo next Juſtices to the Gaol or Bridewel. See more of this in my uſtite of Peace. 


of 4 Ryot, Rant, and unlawful Aſſembly. 


the better * the Law in this, theſe things are to be known. 

1. That an untawful Aſſembly, is where three or mote do meet to do an un- Unlawful 4/ 
kwfula& againſt the Peace,as to beat down a Pale, Diteh, Houſe, or the like, or to do ſemꝰ , What. 
a lawful thing in an unlawful way or manner, as to diſtrain for his Rent with force and 
violence ; but they do nothing. A Rout is when they go forward (afrer they are Rot, what. 
thus met) in a turbulent way to effect, but do not finiſh it. A Ryot is when they do Ke, what 
not onely begin, and go on, but finiſh their work: So that in theſe offences there 
muſt be theſe things concurrant. Oe | 

Firſt, There muft be three or more perſons in the work, and this may be made up What ſhall be 
of Women and Children of any difcrecivn : Bur this offence may be Committed, bd fo Me 
though ſome of the company ſtand by, and do nothing; for if they Mund by and 4 fat 21 
countenance if, it is as bad, as if they did it: But if they come by chance, and intend {4/v, cr nor. 
nothing, contra. 

XXIII 2 Secondly, 
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— _ 
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as Vogue, Ryot, Rout, &c. Our. 143. 


Secondly, Their Aſſembly that they go with, or their intent muſt be evil, 10 d 
ſome hurt to men, ot that which is theirs (which in ſome caſes will be preſumed * 
if the Lord with two ot more perſons, enter on his Copiholder with force, — ce 
and take his Corn, becauſe he doth not pay him his Fine; this is a Ryor, and yet thi 
Entry lawful ; So if a man make reſiſtance againſt the Sheriff, or any ww 
doing of Juſtice. So if two or three make a forcible Entry; and this may be puniſh. 
ed both ways. Meetings and Aſſemblies of any perſons upon matches made fo 
Cock · fighting, are unlawful Aſſemblies, and (it ſees) may now be putiſhed a; 
Ryor. Ord 31 AMarch,1654- And ſo (as it ſeems) are Meetings to ſet up May. poles 
eſpecially when it is done with Guns and Drums. Ord. April, 1644. If many come 
rogether unarmed, they know not why themſelves - this is ho offence puniſhable, any 
leis it can be known, they came to ſome evil intent, or they do miſcarry themſelves a 


fome evil act. i 
If one ride or go abroad with his Servants armed, and in harneſs, and do no more 


this is an Unlawful Aſſembly if not a Ryot: But if he intending a Ryot by an Entry 
into Land, or the like, go with his ordinary ſervants, who know nothing, and 

do enter, this is not a Ryot in the ſervants, if it be any in the Maſter. To goin 3 
Privy Coat of Mail, is not this offence: And albeit one be threatned, and in 

of his life, and to defend himſelf he gathers aforce, and they ride about armed; 
this is a Ryot, yet if they did abide in his houſe, happily it may be jaſiified. But if 
a man do onely go abroad with his houſhold ſervants, which he hath commonly in his 
Family, though they be more then his ability to keep; this is no offence, and if 
bap to make an affray, or do any unlawful thing; this will not amount to this 
fence, except it can appear they had an intent before to do it, but an affray onely, 

The Watch in London on Midſummer night, Aſſemblies for merry Meetings one. 
ly; wherein there is no breach of the Peace, nor terror to the People, are not taken 
to be this offence : But take heed they be nor ſuch Mectings, as are forbidden, as 
May-Pole Nr: Cock fighting Matches, or at prohibited times, as upon the 
Lords day; for this may make it queſtionable. But if there happen to be an affray 
at ſuch ings, it is not interpreted to be this offence : But the coming to ſuch a 
Meeting with ſuch an intent, or the taking of ſides and parties at ſuch a time, and in 
— a caſe eſpecially, if after their parting they meet again, may amount to this 
ONnence, 24 z, | 

If a Jury come to try an iſſue, and they happen to fall out and fight; this is not 
this — but an affray, The Sheriff, and other Officers of jules in going about 
with Troops and Arms, do not commit this offence. 

Thirdly, The manner of their motion and action, (if the matter be good) muſt be 
bad, as when it is turbulent; fo that by their coming together, they breed ſome appa- 
rant diſturbance, either by word, geſture, or action; ſo that peaceable men are feared, 
or light men imboldened ; for as a man may do anunlawful thing, ſo as it may not 
be a Ryot; ſo he may do a lawful thing, ſo as to make ita Ryot : And therefore if a 
convenient number onely, with convenient Tools, onely meet together to abate a 
Common Nuſance; as where a man hath erected a Wearton,a Common River,where 
the people paſs with their Boats, and they come to the place, and make a Trench in 
his ground that did it, the better to do it; this is no offence. But if in doing this, they 
come weaponed,or in the night, or uſe threatning ſpeeches, that they will doit, if they 
die for it, or the like ; this may make ita Ryot. So if I claim a peece of Timber 
and another hath better right to it then 1 have, and I take a convenient number of 
perſons, and peaceably remove it; this is no Ryot. N 

Fourthly, If a man hath Title to Corn, and he come with a great number to cut 
it with Sickles ; this is no Ryot. But if he have no Title, it is otherwiſe. Hag he 
Rep. 438. 

How this offence may be puniſhed, and what the Juſtices of Peace, may and ought 
to do herein. See my Book of uſtice of Peace, ſee 17 R.2.8, 13 H.4.7. 2 H. 5.8, 9. 
8 H.6.14. 19 H. 113. 
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CHAP; CXLIV. 


Safe Conduct, SequeStration, Serjeant at Arms, Sea, 
Scold, and Cucking-Stool. 


wp, Afe Conduct is a Security given by the Lord Protector under Safe CondaF, 
the Broad-Seal to a ſtranger, for his quiet coming in, and paſs. whac. 
ing out of the Realm, See 15 H.6.3. 18 H.6.8, 20 H. 6. i, 
13. 1 H. 6.4. 9 H.;. 30. 25 Ed.3. 2. and others. 
Sequeſtration is the ſeparating of a thing in Controverſie, Sequefiration, 
from the poſſeſſion of both thoſe that contend for it; and it What. 
is either voluntary, which'is that which is uſed and done by Sura. 
the conſent of both parties, or neceſſary ; which is that 
which the her his Authority doth, whether the parties 
will or not. This word alſo was uſed for the act of the ordinary diſpoſing the Goods 
and Chattels of one deceaſed, whoſe Eftate no man will meddle with; as alſo the 
gathering of the Fruits of a Benefice, void to the uſe of the next Incumbent. Dyer 
232, 252, 160,271. 28 H. 8. 11. And thoſe that do thus gather the things con- 
tended for, are called Sequeſtrators, and theſe have no intereſt ; for they can bring no 
Action of Treſpaſs. Stapleton caſe. Hil. 14 Pac. B. R. 

Sequeftro Habends was a Judicial Writ, for the diſſolving of a Sequeſtration made Sequeſiro Ha- 
by the Biſhop, at the Kings Commandment of the Fruits of a Benefice, thereby to , what. 
compel the perſon to appear at the Sute of another (which is a courſe to be taken 
againſt a Parſon, if he appear not to a Sute) and the Parſon upon bis Appearance, 
nay have this Writ for the Releaſe of the 1 Regiſt, Pudicial, fol. 36. 

Ihe Commiſſioners for Approbation of Minifters may ſequeſter the Profits of a 
Church- living, whiles it is in Sute, and ſupply the place therewith. See Ordinance, 

20 March, 1653- So may the Commiſſioners of the Counties, for the caſting out 
of Scandalous Miniſters, or School · Maſters, they may ſcqueſter the Profits of the 
Church. See Religion. 

As for Sequeſtration, and Sequeſtrators of Papiſts and Delinquents, and Compo- 
ſition with them, ſee Act, 25 Pan. 1649. 9eApril, 1649. 21 Odlo. 1633. 

der jeant at Arms, ſee 13 K 2. 6. Ser jeant at 

For the Sea, ſee 18 Ed. 3. Stat. 1. 3. Arms, 

A Scold is a troubleſome and angry Woman, who by her brauling and wranglin _ _ 
amongſt her Neighbors, dotli break the Publick Peace, and bege t, cheriſh, and increaſe Caching - Hol. 
publick Diſcord. 

She is to be prefented for it, by, and puniſhed in the Leet, in the Cucking-ſtool, The puaiſh- 
Ducking-ſtool, ot Tumbrei, an Engine appointed for that purpoſe, which is in the ment. 
faſhion of a Chair: And herein ſhe is co (ic, and to be let down in the water, over- 
head and ears, three or four times, ſo that no part of her ſhall be above water, diving 
or ducking down (though againſt their wills, as Ducks uſe to do under the water, 

Kytch Court Leet.13. 

For Searchers, ſee 4 H.4.31. a Searchers, 


CHAP. 


CHAP. CALY.. 
Of Seals of the Lord Protector, Seiſure of Goods, 
5 Semari and Staborn. 


He Lord Protector hath fur Teal, which he doth uſe in his Gifts and 
Grants, and publick and private Ads, 

The firſt is the Gtand Seal, which is the thief ; and of which 
the 2 or Keepet, or Commiſſioners for the time bes 
ing, have the Cuſtody : And by thisonely, the Lord Protetor doch 
and may Seal Writs, and grant or give away any Office, Manors 
Lands; or Tenements ; for by the Common Law, nb Gratit of ary 

Land by the King, was available or pleadable, but under the Great Sealof Eoghan] 
of which onely, all the Courts ate to take notice: And therefore chough this Seal be 
chargable, becauſe every thing doth — — Signet, and Privy Seal, before it 
come to this; yet it is the ſafeſt and ſureſt way ro have any thing from the Lord pro. 
tector, under this Seal. 5 N 

The ſecond is the Privy or Petit Seal, and by this he doth, and may pive Fees, 
grant Prohibitions againſt a man, that he ſhall not go out of the Realm, preſent to u 
Church, make an Attorney, diſcharge debts, of the like: But he cannot give ot prace 
away Lands by this onely, nor Seal Writs with this. : 

The third is the Privy Signet, and by this alſo he may prohibit a man to go out of 
the Realm, preſent to a Church, or the like; but by this he cannot diſpoſe his Tree. 
ſure, of diſcharge debts, or the like. | | 7 

The fourth is the Exchequer Seal, and by this the King did uſe to prunt ſmall mar: 
ters, as Cottages, and the like, or to make a Leaſe of greater things for thtee livg 
onely ; and the Law doth allow of ſuch grants, becauſe elſe no man would take 
the charge of rhe Grand Seal is ſo great : And how the Clerks that have the 
of the Sea ls, muſt uſe them, and what Fees they muſt take for the ſame. See 28 Fd U.. 
Co. 2. 17. Bro. 310. Co. 1 17 90. F. N. B. 20. 85. March. 55. pig 3. 4H, 14. 
11 R. 2. 10 Art. ſuper rh. g. Co. 2. 17. 27 H. B. 11, 27. 1, 2 Ph. & Mai 1, 

For the Parliament Seal, ſee A, 22 Pan. 1650. 

For Sealing, and the Seals of other Mens Deeds, ſee Deed 

For Seavorn, fee 34, 35 H. 8.9. 

As to the Seiſing of the Goods of a Delinquent, theſe things are to be known, 

1. No Goods can be taken, and ſeiſed to the uſe of the Lord Protector, before the 
- ſameareforfeit, 

2. The fame cannot be Inventoried, and the Town charged therewith, before the 
owner be indicted of Record. 

3. So there are two manner of Seiſures, one verbal without taking, removing, ot 
carrying away, onely to make an Inventory, and charge the Town. And the other 

an actual Seiſure, and taking away the ſame, . 

4. Before Indictment, neither may be; and after Indictment, rhe firſt Seifare one- 
ly, and not the latter, may be made by any Officer of the King. Co. 3 part, Iſt. cap. 
103, See Crown, ſeft.15. 

Sewar or Sewer hath two ſignications with us. 

Firft, It did note him that came in before the Meat to the King, or great Mens 
Tables, anddid place the Diſhes. The other ſenſe is, That it meaneth the Paſſages, 
Gurters, or Rivers, that carry Water into the Sea, 

And the Commiſſioners of Sewers, are thoſe that are authoriſed under the Great 
Seal to over-look theſe, and to ſee Drains, and Ditches, well kept and maintained in 
the Mariſh, and Fen Countries, for the better conveyance of the Water into the Sea, 
and the ing of the Graſs for the Food of Cattle, 

And for theſe things, ſee 25 H,8.10. 13 Flix. . 1 Mar. 11. 3 Ed.6.8. 7 fa 
20. 6 H. 6.5: 8 H. 6. 3. 18 H.6.10. 23 H. 6.9. 12 Ed. 4.6. 4 H. y. 1. 6 H.. 10. 

23 H. 8.5. 3 Pac. 18. 14. And Mr. Robert ¶ allis Reading. ona 
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CHAP. CXLVI. 


| of the Service of Ged or Religion. 


theſe things are to be known. 


1. That the Chriſtian Religion contained in the Scri« 
ptures, is held forth and commended, 2s the Profeſſion of 
theſe Nations; yet ſo, as no man is to be compelled to it by 
Penalties, or otherwiſc, then by the endeavor of ſound Do- 
ctrine, and the examples of good Converſation, and by the 
encouragement of painful, and able Teachers for inſtructing 
of the people, and confutation of Error, and Hereſie. Governmenr, Art. 35, 


2. That ſuch as profeſs Faith in God by Jeſus Chriſt, though differing in jadg- 
ment from the Doctrine, Diſcipline, or Worſhip, publickly held forth, ſhall not be 
reſtrained, but protected in the Profeſſion of the Faith, and Exerciſe of their Re- 
ligion ; ſo that they abuſe nat this liberty to the civil Injury of others, and to the 
anal Diſturbance of the Publick Peace on their parts: Provided, That this liberty 
be not extended to Popery or Prelacy; nor to ſuch as under the Proſc ſſion of Chriſt, 
hold forth and practiſe licentiouſneſs. Governwent, Art, 36, 39. 38. 

2. That the Law hath à ſpecial regard of it, and therefore it holdeth forth theſe 
Religious Principles. 


»- 


Firſt, That Religion and Juſtice are the main Pillars of the Commonwealth. 
Secondly, And that that is the beſt reaſon that makes for, Religion. C. F. 14. 
The main things the Law doth take care of, in ordet to the Advangement and 


Scriptures, holy Ordinances, or Worſh 


reward. 


As touching Religious times, theſe things are to be known. 


# 4 
4* 


Preſervation of Religion, are Religious times or days; Religjous things, as the holy 
ips, and an orderly performante of them; 
Religious places, and Religious Orders of Men, and Officers ; ſuch as are the Mini- 


ſters of the Goſpel, and as to them, theit due qualification, election, diſpoſal, and 


1. That by our Law, there is no day now ordiniarily to be kept holy, but the 


Lords day. At, 27 Sept. 1650; The Common and Statute Laws al o, do higbly 


s touching the Service of God, or Religion, and the Laws of Se 17. 
/ the Nation now in force, and of uſe relating thereunto, 1. The great 


regard the 
Law hath of 
Religion, 


2. Lords do. 


advance the Authority, and ſeverely injoyn the Sanctification, and forbid all manner 
of profanation of this day. 5, 6 Ed. 6.3. Plew. 265. C9. 6. And thereforgall 
works (but works of Piety, Charity, and other works of neceſſity) are forbidden on 
this day. And for this cauſe it is, That if any part of the proceedings of a Sute in 


a Court of Juſtice be entred and recorded, as done this day, it makes it all void; 


and all ſerving Warrants or Proces on this day, but in ſpecial caſes, is void; and it is 
a rule, Dies dominicus non eſt juridicus. And if a Keepers Deer be ſtoln, out of his 
Park, whiles he is at Church ſetving God (though this in another caſe be a forfeiture 
of his Office) yet in this caſe, and at this time, it is not at all penal to him. 


5 Ed.3.27, 


2. But thie notwithflanding it is lawful, to purſue and arreft Felons, ſuch as break 
the Pexce, ſuppreſs uproars, quench fire in houſes, viſit ſick people, and the like. 
Co.5.83: Plow. 265. See more of this in my Office of the ?»ſtice of Peace, 


Chapter of the Lords day 
3. But as to the other Ho 


gated, and at an end. Ad, 27 Sepr.16;0 But the fifth day of Novemher, we are 


to meet once to thank God for gur deliverance from the Gun-powd 
3746. 1, 


er Treaſon. 


As 


ly days called Feaſt days, they are now totally abro- Holy days. 
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3 Holy Scri- 
Ttares. 


2. Blahem 
and Hereße. 


As touching the holy Scriptures, theſe things are to be known: 

1. The Maximes of the Law, concerning them, which are theſe. 

Firſt, That they are of Soveraign Authority. 34 H.6. 40. 

Secondly, That the Goſpel of Jeſus Chriſt is of infallible truth. 

Thirdly, Thar any Statute, Preſcription, Cuſtom, or Canon againſt it, is void 
and not to be admitted, X l 

Fourthly, To maintain and publiſh, by Preaching, Printing, Writing, or Teach- 
ing any thing contrary to them; As in the firſt place, That chere is no God, that be 


is not yreſent᷑ in all places, that he doth not know, and fore · know all things, that he 


is not Almighty, that be is not perfectly holy, that he is not eternal, or 


. of the three perſons of the Godbead is not God , or that theſe chree are gor ode 


eternal God, or that Chriſt the Son, is not equal with the Father, oy ſhall & divide 
the Manhood of Chriſt, ot that the Godhead, and Manhood of Chrift, ae feversl 
Natures; or defry that the Manhood of Chriſt, is without fin, or that Chat, died 
roſe again, or did not aſcend into Heaven bodily, or that his death is nor merigori.. 
00s © Hehevers, the Reſurtection, or day of Judgment, or that the Scriptures are 
not the Word of God; or that Chrift is nor the Son of God, and ſhall be 0bRinare 
herein, it is Felony. And in the ſecond place, if any man affirm, as before, That all 
nal be nn ved, that man hath free-wil, that God may be worſhipped by Imapes, 
Purgatory, or that the Soul dieth, ot ſleepeth after death, that the Revelations oe 
Workings of the Spirit, area Rule of Faith, though againſt the Word, thut Man 
rs not to believe above Reaſon, that the Moral Law is at am end, that a Chriſtian 
noed not pray nor repent, that Baptizing of Infanes is void and unlawful, er deny 
the Lords day, or Sacraments; or the Miniſters xnd Magiſtrates office, or are re- 
baptiſed, and be obſtinate herein, is to be impriſoned, till he give Sateties not to do 
fo again. And-in the third place, If any feriouſly mainttin (he being not diftrs.. 
ed) by Word or Writing, any Creature to be God, or to be equal with God in his 
Attributes, or thet God dwells in the Ctesture, or ſhall deny the Holineſs and 
Righteouſneũ of God, or ſay, That wicked perſons, wickedneſs, or wicket ad of 
Sweatitig, Drintikerineſs, or Leudneſs, are not — — Gods Word, ot are 
approved: by him, ot chat ſuch things, et ſuch perſons therein, are lite God, ot 
ſhall ſay,” Ther theſe uct of demying or blaſpheming God, or the holineſs er righ- 
tevulteſ df God. or that the acts of curſing God, or ſmearing profanely ot falſſy 
by the Nattieof God; ds the acts of Lying, Stealing, Couſening and Defrauding 
others, Sodomy, Drunkenneſs, Filthy, and Laſcivious ſpeaking, are not things in 
themſelves ſhameful, wicked, and abominable in any perſon whatſoever to be pra- 
Riſed, or ſhall affirm, That the acts of Adultery, Drunkenne(s, and the like open 


uitkedneſe ure in their owh nature, as holy and righteow, as Prayer, Preaching, or 


gtring thanks to Goll, or ſhall maintsin, That whatever wickedneſs is ated by 
them may be None without ſit, or that ſuch acts are acted by God, or the Majeſty 
of -Gvd;" er Eternity that is in them, that Heaven and Happineſs is in the acting of 
rbeſerhinp3; or that ſuch men as act them, are meft like to God or Eternity, which 
do cemmie the: greateſt ſins with leaſt remorſe, or ſenſe, or that there is no ſuch 
thing tewllyiandteuly, as ſin, untighteduſaeſs, or unbolineſs, but as a man or woman 
judgexhthertof, or that there is neither Haven nor Hell, Salvation ot Damnation, 
or that theſe are one andthe ſame thing. e For the firſt offence herein, he ij to 
be impriſoae&in the Gao), or Bridewe/;tliree moneths without Bail; for the ſecond 
offence; ts h baniſned, ard if he rerorn, to ſaffer as a Felon, Ord. 2 May; 1648. 
9 A»guſt, 1650. But now we muſt examine, how the puniſhment of men upon 
thefs,: wil find with che Articles of-the Government, which willeth that men be, 
net-puniftied for their opinion, that hold the Head-Faich in God dy Jeſus Chriſt 
and u ndt injury, nor make diſturbance, nor hold forth, nor practiſe Popery, not 


Licentionſneſs: It ſeems then neceſſary here to diſtinguiſh amongſt rhefe Opini- 


„„ - 0845 nd to male theſe! onely puniſhable by theſe Acts and Ordinances, 


whith deny the Godhead in his Effente , or Attributes, or Chriſt in his Na. 
ture: or Offices; of which ſort, ure moſt oÞrhe firſt, and laſt rank; and 


all choſe that tend to Licentiouſneſs, as all choſe of the laſt rank. — 
. | thoſe 


—_— 
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that ate Popiſh, as Freewil, Purgatory, Images, and the like; ſuch as are 
— as that Revelations, and workings of the Spirit, are the Rule 


a ing of Gods 
things are to be known. | Word, -Prayer 


2, That chay be ſolemnly, conſtantly, — — purely, reverently, and de- of God, and 
t 


But the External Form and Order, now by the Law ſet forth, and commended to 7. DireSory; 
the Nation for the doing of theſe Services of God, is the Directory; for this by a 
Law is to be put in execution for publick worſhip in all places. Ordinance, 23 Ang. 
1645. ＋ 
And ag to theſe things, this is here to be known, 1 
1. He that uſeth the Common Prayer - Book in publick or private, forfeits for the 
firſt offence five pound, for the ſecond offence ten pound, for the third offence im- 
priſonment for a year withour Bail. 4 , | 
' 2; He that doth pot uſe the Directory, or by writing, or otherwiſe doth deprave 
it, ſhall — fined by the Judges at their diſcrecion, not under five pound, nor above 


This 1 Law ſeems now to be altered by the Government: Art. 36, 37, 38. And 
that no man now is to be moleſted about Forms of Religion; and that this is the ſenſe 
of the preſent Authority, appears by the Ordinance for ejecting of Scandalous Mini- 
ters. 29 Aug 1654. | 6 ' 
As touching Religious places, fuch as are Churches and Chappels, which are 8. churches 
greater and leſſer Meeting-places of Pariſhes onely, theſe things are to be | 


on. . 
1. That the Lawdoth not on them, as places capable of Holineſs by any Con- 
ſecration, but 2 for the meeting of the people, and doth therefore 
take care for the keeping ol them repaired: - For which ſee my Book of the Office of 
Church. wardens, and Alt, 9 Feb. 1647. 
2. The Law doth take order for keeping of the Congregations there about Gods 
Worſhip in Peace, without difturbance ; and therefore any diſturbance done there, 
is very penal. 2, 3 Ed.6.1. 1 Elix. 2. 1 Mary 3. And all fighting, quarrelling, or 
_ there, or in the Church-yard, is to be ſeverely puniſhed. 5, 6 Edw. 6. 
chap, 4 or To 
- 3+ For the better ſecuring hereof, the Church · yard is alſo to bedefended in peace. Church-yard. 
$,6 EAG. 4. It #4 therefore Ordered, That if any do maliciouſiy ſirike another, er 
draw bis Weapon of purpoſe to ſtrike another in any ( burch, or Church-yard, he « to 
have one of his Ears cut off. 5; 6 Ed.6. 4..., 
4. Bat the Pariſhioners are not now bound as heretofore, to come to their own Going to 
Aſſemblies, or Pariſh, or to any Pariſh, Church to ſerye God; but ſo as they ſerve Church. 
lim, they may joyn themſelves unto hat Aſſembly, and in what place they pleaſe. 
Att, 27 Sept. 1650. | 
a Yyyyy, 5. As 
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Abbeys, 
Monaſteries. 
Chantries. 


9. Religious 
Perſons, or 
Clergy. 


Ser. 3. 


Qualifications 
of Minſlers, 


Inſlitution and 
Induttion. 


Augmentet ion. 


5. As for other places called beretofore Rel „ 


tons Flobiſes, fark as 
Priories, Monaſteries, Chantries, being places of pert — 


and ſuch like Houſes, they are aboliſhed, and Comventus . 


Churches; for Biſhops, Deans, and fach like, ate going after them, but Sy 


Churches and Chappels the Law takes care of. See Free Chappel. | 
As tovching Religions Perſons, that is Minifters, aud Preachers of the Goſpel 
ſometimes called in dur Law by the name of Religious Men, ſometimes the cums 
of Clergy-men, ſometimes Eccleſiaſtical Perſons, ſometimes S pirithul Perſons, fore. 
times (but improperly the Church) the Church,and ſomerimes Parſons, Curares, and 
Vicars, 1 ä 
As to theſe and the Law concerning them, in order to the preſervation of Relgi 
on; theſethingsare to be known. 215, veel . 
1. That they are to be well qualified for, and orderly called and adwitred into the 
office, and then being called to any People or Pariſh, their duty is-t6 lob to, and 
watch for the Souls of theſe people, to diſpence the Bread of Life Preaching, to 
pray for the people, to uſe, and ſhew Charity toward the poor, and Hoſpicaliry to. 
wards all. And that this may be the bettet done, the Law doth require they ſhould 
de reſident, and will not allow them to be abſent from their charges, buthi ſome ſpe- 
cial Diſpenſation: And for this, they are to have the Profits of the and 
Church-hay, the Glebe-land, and the Tithes of all the yearly increuſe within the 
Pariſh ; alſo the Oblations, Obventions, and Mortuaries, uſually paid in the place: 
and all Encouragements : And that the preſent maintenance by Titbes, be not talen 
away, nor impeached, until a better proyiſion can be made. Government, Are: z. 
And in teſpect of theit continual attendance upon their ſacred Functiob, they are 
freed from all perſonal charges that may hinder them in their Calling ; for ſuch full 
not be choſen, Bailiffs, Beadles, Reeves, or other ſuch like Officers, nor be com 
to come to the Sheriffs Leet; and they may have an Action of Treſpaſs for any 
Treſpaſs in the Trees, or Grals of the Glebe, or Churck- hay. They may make any 
Leaſt of their Tithes, or their Glebe, during the time ate Parſons, bur they 
can do no AQ to bar their Succeſſors now, unleſs it be the Staruces of Eccle. 
fiaſtical perſons: For they bave not the meer Right df the Land in them, inRipht of 
their Churches, but the Fee-fimple is in Abeyance; and therefore they cannot dife 
continue, but every Act they do will be avoided, when they ceaſe to be Incumbents, 
except ſuch as be done by conſent of Patron arid nary, Which will binde forever, 
if none of the Statutes touching Eccleſiaſtical perſons Hinder. 
But for the particular opening of theſe things, and the ſeti ing forrly the Law bere- 
in, as it ſtands at this day, we ſhall ſpeak ſomething to theſe two things. 
Firſt, Whit he is to be, and do. {2-1 J £120 
Secondly, What he ii to have and receive. * 6-4 
For the fitſt of theſe; 1, The Law requires that ſuch as enter into the Office of 
a Preacher of the Goſptf, be duly ; that he beunblameable in ion, 
ſound in opinion, able do teach; . and f6?'this, the Biſhop was carefully to extitine 
him, and by information from others, to ſatlsſie himſelf herein: And now thete are 
called Commiſſioners ſpecially appointed to cry, exatnine, and admit ſuch as are pre- 
ſented to any place. ä * oi 
And as touching them, and this thing, know theſe thi f 
1. That none can come into any Benefice, or Lecture now, but be muſt 
through this Examination, and have theit Apptobation undet᷑ the Seal of their 
2. This being done, it will be as much, and as good, as Inſtitution and Induction. 
3. Theſe Cotathiſfioners before they Apptove any, muſt have 4 Certificate under 
the hands of three perfons, it leaſt ; whereof one 4 Minifter of known Godh 
and Integrity of the holy and poved convetfation of the Man. | 
4. All perſons that will receive any Augmentation, by Parliament Proviſion, muſt 
be thus approved and alfowed, yd. 20 March, 16533. | - 
2. He ought to be aditted and allo ed he was therefore to be called, approved, 
and allowed by a Biſhop, or by one of che Univerſities; and without this, nd man 
was to have taken upon him the Office. 13 Eliz.i2. 31 Eliz. 26. a 
43S, 3. 
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jon to it, ſuch as the time doth yield, if it be from the Lord Protector, 
or the Keepers of the Great Seal, by the Great Seal, from any other he muſt have 


Gift or Collation. * 


But bere by the way for a third thing, it muſt be noted, That the Preſentation 
or Coll:tion muſt be free, and the Incumbent muſt come in without corruption: 
And it is therefore provided by the 13 Eli. 12. That if any fell any Spiritual Li- 
viog ; as if a Patron take money or other Reward, to preſent his Clerk or a Clergy- 


e 
miſe for any Rewar 


flicutions and Inductiom thereupon gotten, 


or Vicarage, or take upon him the Parſon dr Vicar, or pro- 
to reſign again upon requeſt all ſach Preſentations, and the In- 
this means are void; and the 


giving and taking. do each of them forfeit the double value of the Church for one 
year ; and the party that doth give, is hereby made incapable of that Church for 


ever. 31 Elix. 6. | 


Wherein theſe things are further to be known, 

1. That if a man give the reward himſelf, he is ſaid to be Simoniacus, but if it be 16. Simory, 
ven by another wi his Privity, he is aid to be Simoniace promoter, and in both 
caſes it is alike dangerous and penal, (v. on Lil. 120. 
2. A. (tbe Church being void) Contracts Simoniacally with the Patron to have 
the Preſentation, and upon this corrupt Agreement he preſents R, a man ignorant 
of this Agreement ; in this caſe be was removed. Caiverts caſe in the Exchequer. 


round. Rep. 2 part, 164. 


; 2. This Law of Simony doch hold as well where the Patron that doch 
an uſurper, as otherwiſe ; but in this caſe the Rightſul Patron, and not the Lord 


protector, ſhall have the next Preſencation, but ocherwiſe it is where the Ri 


Patron doth make ſuch a corrupt. Contract. Co. upon Litel, 120. For in this caſe, 


albeit he that comes in upon this corrupt 


be admitted, and die in the Par- 


| Lord Protector hath not loſt bis turn, but ſhall but if he 
ry — — — 
irſt Clerk had died, then the Lord Protector had loſt his Preſentment. Breu 


Rep. 1 part, 16 


4 

4. But to ſell or buy for ones ſelf, or for ſome other, the next avoidance of a 
Benefice for Reward, it ſeems is not Simony. A. 8 Pac. B. R. And yet ſee incl. 
combs caſe, 14 ac. C. B. Thecaſe was A. a Clerk, when the Church was fall, 
zpreed with the Patron to give him ninety eight pounds when the Church ſhould 
become void, the then Incumbent being a very old and fickly man; and agreed 
chat che Patron ſhould grant che Avoidance to a Friend of the Clerks, who 
did preſent him; this was held a Simonical Contract. See this in Brownl. Rep. 


1 pert, 7. 


A Contract by one with the Patrons Brother (che Church being then full) that 
if be could procure three Grants of the next Avoidance to be ſurrendred, and the 
Patron to preſent him, when it became void, he would make him a Leaſe of Parcel 
of the Tithes of the Rectory, and be during the life of the Incumbene 
Grants to be ſurrendred , and all the ret was done, and it was to be 


void. 


the 


5. And in this caſe the Church will be void without Deprivation or Sentence De- 


claratory. March 84 pl. 139. 


6. An Incumbent preſented by Simon 


March, 84 pl139. Ce. 3 part, Inſt. 71. 


y. cannot fue à Pariſhioner for Tithe: 


. And be that is to come to- Benefice at this day, muſt have ſome kinde of Preſentation, 


See. 4. 


But the Law ac this day doth not require, that he ſhould reade and ſubſcribe the Subſcription 


Anicles of Religion, nor take the Oath of Su 
the Book of Common Prayer, or in the 


fers, Forms, or Ceremonies contained in 


Canons, nor that he ſhould be inſtituted, and inducted into a Benefice, when he is 
to receive it, but it is ſufficient that the ſame be given to, or conferred upon 
ch. 1653. it is declared, That all 
Yyyyy 3 


And now by the new Ordinance, 20 Mar 


. and read 
, nor obſerve any of the Or ———— 


Oath of Supre* 
macy. 


him, Common Prop. 


thoſe 


er. 
that 
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| that come into any Benefice, according to the Rules thereof, ſhall be as fully intitled 
Inflitution and to the ſame, as if they had been inſtituted, and inducded into it. And by another 
InduSion. new Ordinance, 30 eAvgnſt, 1654. it is provided, That where one was 
evicted or ſequeſtred, and yet he keeps in the place, and none was put in by the 30 
of Angaſt; 1654. . The Patron may preſent within four moneths after the 28 of 
— 1654. to the Commiſſioners for Approbation, and they miy admit him 
And in places of all ſoch Minifters, as the Commiſſioners of che Counties ſhall eic 
for Scandal, cc. The Patron muſt preſent within four moneths after the ejectment 
to the Commiſſioners for Approbation. And if he that is ejected die, or refign, 
theſe Commiſſioners for Approbation, may give the Minifter Admiſſion; and this 
is as good as — — in —— _ — | 
11. Non Reſi- 2. Being in the Office, a e in his Hands, oug en to be reſi 
dence, what 1 and abiding amongſt his people, ry ab to watch over, and look to their — 
15· and there to be an example of Piety, Sobriety, Honeſty, Charity, end Hoſpieality 
to them and it is forbidden him to be non-reſident. And therefore Plurality (iba 
Plurality,what. is) that ſuch a man ſhould have two ot more Spiritual Livings, or ions, is 
FO generally forbidden to ſuch a man; and the conſequence of it, is this, That by the 
Seſſion, what. taking of the ſecond, the firſt doth become void, and he loſeth the firſt by : 
And this is againſt the ancient Common Law it ſelf ; and it is now forbidden by di- 
Chaplain, vers Starnces, except onely in ſome ſpecial caſes, to ſome great mens Chaplains 
who. (that is) ſuch Miniſters as depend upon them for the Service of God in thar 
where a Mi. Houſes, where commonly they bave's Chappel. But if any ſuch perſoo having a 
niſter may be Benefice (be it Parſonage or Vicarage) ſhall not be Reſident upon it, but wi 
— yo abſent himſelf by the ſpace of one moheth for a time, ot two moneths;at ſeveral times 
rality of Li- in one year, be loſeth ten pound by che Statute of 21 H 8.13. And no a 
rings, or not. will ſetve in this caſe: But ſuch perſons as were in the Kings ſervice the Sex, 
during that time onely, Schollars under forty years old, ftudyingat the Univerſity, 
that have Office, or do Exerciſe there, and are in the Univerſity, and pteſent at their 
Houſe:Exerciſes, and ſuch as did, Exerciſes themſelves, the Chaplains of the King, 
and divers other great perſons might have been Non-refident, ſo long as they were 
attending upon ſuch great men in their Houſes ; ſo ſuch as are impriſoned, or fick 
or attending upon, and by order of any Court, are excuſed of their Reſideme. And 
if there be a Parſonage Houſe, ſome bold that be muſt be Reſident upon it; but 
if not, he may reſide elſwhere in the place. Co. 4. 79. 118. 9. F. N. B. 34. 
Articuli Cler. 8, 9. 14 H 8. 17. Co. 6. 21. 28 H. 8.23. 26 H. 8B. 14. 25 H. 16. 
33 H. 8. 28. 

If any man that hath a Bene fice, with cure of Souls, of the yearly value of eight 
pound, or above, do accept of, and ſhall be duly put into another Benefice with 
cure of Souls, and be in poſſeſſion thereof ; the firſt ſhall be adjudged void, and 
the Patron may preſent again, and ne Diſpenſation can be in this caſe. F 

2: He is amongſt his people, to teach nothing but ſound doctrine, and purely to 
adminiſter the holy Sacraments, he is to take care of the holy Worſhip of God: : 
For this ſee (v. 1 1. 70. 6. 21. 13 Eliz.12. 2, 3 Ed.6.1. 5,6 Ed.6.6. | 

3. He is to Preach once on the fifth of November. 3 Pac. 1. | 

Common Pray- 4. But he is not bound now to, but forbidden the uſe of the Common Prayer- | 

er. Book; nor is he bound now to any Ceremonies therein, nor any thing enjoy ned 

Ceremonies. concerning the fame, or by the Bi Canons, or touching the reading the 
Articles of Religion, or the Statute of 5, 6 Ed. 6. to perſwade men to come to 
their Pariſh-Church; for theſe Laws are abrogated. Ordinance, 5 March, 1633. t 
AF, 27 Sept. 1650. Ord. 3 Jan. 1644. 


12. Dilepida- 5. He is to take care to keep up, and maintain in good repair the Houſes , 8nd t 
* Buildings ſtanding upon, and belonging to his Benefice. For if there be any Di- h 
lapidations (that is) wilful, or negligent ruine, or decay therein, the Executors, oc 4 
Adminiftracors of the perſons, in whoſe time the fame was done or ſuffered, maſt b 


make amends to him that doth ſucceed in the ſame Spiritual Living : And he might 
have ſued forthe ſame in the Spiritual Court. And if the offender in this caſe 
made a Deed of Gift, to defeat the Succeſſor of the effect of his Sute, it bad — 
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wid. 13 Eli, 10. The Spi itual Court being now gone, we know not what re- 
medy may be had in this caſe, unleſs the Chancery will give relief hetein: But by 
the new Ordinancr, 29 Anguſt. 1654. i 

The Miniſters put into places in the room of others, put out for ſcandal, g. are 
to look to the repair of the Houſes, and be forced by Juſtices of the Peace thereto. 
Alſo the ators, whiles they have it in their hands, muſt repair out of the 
profics. | 


Heis to take care to diſcharge the firſt-fruits, and tenths, that the charge thereof 13. Firft-fraits 
— Aznates, 
What. 


be not left upon his Succe ſſor. 
The firſt-fruirs are the profits of every Spiritual Living for one year. And this 
bad now been giyen tothe Lord Protector; the ordering of which, is in the Zxche- 
For every one that is chaſen, appointed; gad preſented to any Parſonage, or 
icarage, which doth exceed the value of eight Marks, muſt before he intermed- 
die wich the profits thereof, pay unto or agree, and give ſecurity for to the Lord 
FroteRor, or ſuch as he doth appoint to take the ſame, the ficſt- fruits of their Spi- 
rieual Promotion, under pain to forfeit the double value thereof: And if the Bene- 
fice be under eight Marks in value, then he is to give ſecurity to pay the ſame fitſt- 
froits three years after his Induction thereunto. 27 Hen 8. 7. 2, 3 Edw.6. 20. 
7 EA, G 4. CA. 4. 34,35 H. 17. 26 H. 8. 45. March. 5. 10. 1 Elix 4. 
But ĩt ſeems all this now is ſec apart for the maintenance of the Miniſtery. See 48, 
8 ant 1649. 

1 So alſo he is to diſcharge the Tenths ; the Tenths are a yearly portion of tri- 
bate, to the value of the tenth part of all the profits appertaining to a Spiritual Li- 
ving ; and this is now reduced to'a certainty and known. And this every Parſon 
and Vicar muſt have paid before the firſt of April, yearly, to the uſe of the Lord 
protector. It was wont to be paid to the Biſhop, and by him into the Exchequer, 
but now it is paid immediatly iuto the Exchequer 3; and by that Court the ſame is 
forced in. 26 H.$.3. 32 H8.45. March. 5. 1 Eliz 4. But this alſo, it ſeems, is 
now imployed as the ficſt-fruics are. A, 8 Pune, 1649. and Ord. 2 September, 
1654- 3 $3360 * . 

7. He may not meddle with any Temporal Juriſdiction, or Authority to the Ex- 
erciſe, whereof he is diſabled. 16, 17 Car. 17. And he is forbidden the taking of 
Farms, or taking of: Parſonages or Vicarages, and the involving of himſelf in ſecu- 
er affairs. See for this, 21 H. 8. 13. Dyer 358. 

8. He is forbidden by Law to make a de ſtruction upon the Benefice, or to leſſen 
the Revenue, and therefore he can lay no charge, nor make any Eftate upon any 
part of ir, for longer time, then his own life, except onely of ſuch Lands as have 
deen uſually*let, which he may let for three lives, or one and twenty years. 13 Elix. 
I, 14 Elis. 11. 18 Eliz, 10, And no Leaſe he can make of ſuch a Benefice with 
Cute, is good longer then he is ordinarily Reſident, and ſerving the Cure there 
without abſence, above fourſcore days in one year. 13 Eliz. 20. 18 Eliz, 10. 
14 Elix. ii. And yet he that is allowed to have two Benefices, may let one of them 
to his Curate that ſhall ſerve that Cure. But that Leaſe will be good onely, fo long 
as the Curate ſhall be Reſident there, without forty days abſence in one year. 
13 Eliz, 20. 18 Eliz.10. 4 Eli 11. 


8 
And now for the ſecopd thing, what theſe perſons are to have and receive, theſe 
things are to be known. : 

They ba ve to their perſons divers privileges above other men: For firſt, ſuch a 
man cannot be — 2 a Statuce-merchant, or Staple, and if he be, he may 


have a Writ called od Cleric us ca pt us & deliberetur; nor may he be arreſted for Quad Clericus 
any cauſe bur Felony, whilefſt he is hen fide in the doing of his Office, and about cab virnae 
bis Divine Function i And if therefore he be taken out of the Pulpit, whileſt he {tuti delibero- 


14; Tenths, 
wha 


t. 


9. He is as another man to pay his ſhare of Rates to the Poor, Church, and High- N Ales. 


is Preaching or Praying, ſome have ſaid, That for this he may have an Action of tif, wh 


Falſe impriſonment, againſt them that do it: But whether it be ſo, or no, this is 
certain, That ſo this, the perſons that do it, may be indicted and fined; And Pr 
arre 


* 


— ——r—_—_—_— 
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arreſting a Miniſter in the going to, or coming from Church, about the Service 
God, be Bailiffs and thoſe that have _ init, may be bound to the Grp. 
behavior. Bur if the Minifter ſhall keep himſelf in the Church, of purpoſe to pre. 
vent ſuch Arreſts, this privilege will not hold. Regiff. Orig. 147. 50 Bd 3.5, 
« R.3. 25, 

2. He is to befreed, andexempt from, and not bound to ſerve in any office thac 
may diſturb, or diſtraR him in his calling: And therefore he is not bound to — 
the office of Conſtable, Tithingman, Bailiff, Beadle, Church. warden, Overſeer 
of the. Poor, or the like office Albeit he hath ſecular Lands, beſides his Spiritual 
promotion, and in reſpect thereof — — if, he were another man; yet he is 
exempt for this alſo, And if any ſuch office be put upon him, be may be relieved by 

Quod Clerici a Writ called Quad Chrici non eligant ur in officio,,o-c. And by this Writ be may be 

non e/Tganiur in diſcharged. F. N. B. 177. 451 

efficio, what. 3. Heis not bound to appear, or do ſeryice ina Leet. or Law day, s other men 
are, Marth cap. 10. And to diſcharge them if they were, they had a Writto relieve 
them F. N B. 160. 5 | 75 

4 I hey ought not in perſon to ſerve in the Wars; alſo they ought to be an; 
and diſcharged of Tolls. and Cuſtoms, Average, Po , Paviage, and the like” 
for their Eccleſiaſtical Goods: And if they had been ed therefore, they might 
have had Remedy by a Wric, provided for the purpoſe. But this and many others, 
are gone and loft, Co. 2 part, Inſt 4. 121. | 

Seb. 6: 5. And as they have privileges for their perſons, ſo for their poſſeſſions of Lands 
and Goods; the:efore i is provided, That no Diſtreſs be taken in the Ancient Fees, 
or Lands belonging to the Church; as in the Glebe of a Parſon, or the like, thut 
their Goods be not diftrained for a fifteenth, due from the whole Pariſh, if they be, 

Nuod perſons he may be relieved by a Writ called 2 od perſone nec Prebendarii diſtringantur, c. 
— That neither themſelves, nor their Farmers, or Tenants, were ©) be forced by 
Ce. What. N for the Kings uſe. See for this 9 Ed 2. 9. F. N. B. 173, 1,6. Crengt. 
Pur. 38. 5 
7 6. They are to have a competency of maintenance : And for this, the Law gives 
them theſe thi 

Firſt, They are to have the Houſes belonging to the Miniſter, the Glebe, the 
Tithes, the Profits of the the Oblations, Obventions, and Mortwries 
thereunto belonging: But for all this ſee my Book of Tithes, and the Profits ſequo- 
ſired and received, during the Vacation, are to be paid unto the Parſon ſucceeding, 
fave onely the charge of taking in, Cc. And for ſerving the Cure in that time, 


21 H8.11. | 
Emblements* Secondly, They are to have the Corn growing upon the Glebe when they die, and 
Wil. may by their Will give it to whom they will. Idem 
Leaſes. Thirdly, They may make any Leaſe of, or charge upon their Benefice, for their 


own lives, and Leaſes for three lives, and one and twenty yearsof the Land that hath 
been uſually fo let. 13 Elix. 10. 
1s. Augmenta Fourthly, There are now divers Additional helps for their maintenance by way 
tions, of Augmentation. 

As touching which, theſe things are to be known. 

1. There is a great Revenue given, to be imployed to this purpoſe, and Com- 
miſsioners ſpecially appointed to take and receive accompt thereof, and to look to the 
improvement thereof. See the As and Ordinances, 8 Jane, 1649. 5 April, 1650. 
2 Sept. 1654. | 

— Theſe Laws judg an hundred pound a year competent for Minifters, ſave onely 
w_o —ů i look all the Augmentations, and by, and with 

3. Thele Commiſsioners are to overlook all the ions, and by, and wi 
the Approbation of the Lord Protector, and his Council, they may make, adde to, 


and take from what they pleaſe. 
16. Dim and 4. For their help of mai they may divide or unite Churches. 
Diviſion of Pa» As touching which, take theſe thi 


| ings. 
— 1. The Commiſſioners may procure from the (hancery, the Retorn of 2 
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| Commiſfions executed, and have new Commiſſions where they pleaſe, for 
— of the value of Parſonages and Vicarages, with, or hee Lane of 
Souls, the Incumbents, Scituation of the Churches, ec. ea: 
2. When they are informed of the'cafe, by and with the Approbation of the 
Lord Protector and his Council, out of Parljamei time, ey may unite two, ot 
more Churches together; and all the profits thereof, if one of them be not ya 
exivedar che charge of the Pariſhioners, and appoint which Church ſhaff be ic 
Meeting: place, and then they muſt be taxed to repair, but raxes - 
ſhall go as before; have their Church-wardens as formerly, the Patrons ſhall preſent 
by turn, as the Commiſſioners ſhall ſer down. 8 | 
3. In this caſe, where they ſee good, they may pull down one of the Churches, 
and keep the materials for publick uſe 3 = 
4+ They may alſo, by and with the Approbatian aforefgid, feyer and divide Fa- 
riſbes, and decke maintenance out of che profits of the Clutch where they think fic. 
Seethe Ordinances at large for theſe things. 1 
$. And nov in the laſt place, if being in this office he he found iaſufficient, or ill- 16. Scandalou 
affected, or be ſcandalous there for his life or docttine, he is to be ejected by the Or- zndiill aff-&- 


Auance, 29 Aug. 1654. ol —— 


And for this, theſe things are to be known. : r 
1. There are Commiſſioners of every County. to put in execution this O:di- 
nance. 


ignorant, negligent, inſufficient, and diſaſſected Miniſter, Reeacher, School. 
and examine witneffes againſt, and put him on of his place, if they finde him guiley 
of marcer of ſcandal, or — to 2 in any of the particular 


W ade thing ching for which de is to be 

3. 1 or whi is to be put out are: | ' 
Firſt, If he th been formerly ejected or Lebe, and yet Revty in dis place. 

Secondly, If he hath held and maintained any of che hlaſqhemans Opinions of the 
third and hf rank before-named, at Se. 1. Or have ughe, and maintgingd the 
Popes Supremacy, Tranſubſtantiation, Purgatory, Wo | of Images, That the 
conſecrated Hoft, Crueifixes, or Images, are to be worſhipped ; that Salvation may 
be merited by Works, or be found guilty of profane Swearing, or Curſiag, Perjary 
dr Sabornarion of Perjury, Adultery, Fornication, Drunkenneſs, common hayot- 
ing of Taverns or Ale-houſes, frequent | ellog os Fighting, aeeting play- 
ing at Cards or Dice, profining of the Sabdath-day, or allow the ſame in theis Fa- 
milies, or countenance it in their Pariſhes, or Schollars, or have publickly and fre- 

ently read, and uſed the Book of Common Prayer, ſince 1 Pan. 1653. Or have 
been publickly profane Scoffers at, or Revilers of the ſtrict Profeſſion, and Profeſſors 
of Religion, or Godlineſs, or do encourage or countenance by word, or praftiſe 
whitſon-Ales, Wakes, Morrice-Dances, May-poles, Stage-plays, or ſuch like Licen- 
rious ptactiſes, or have by Writing, Preaching, or otherwiſe declared their diſaffecti- 
onto the preſent Government, or are negligent, non-reſident, and careleſs of Pray- 
ing, Preaching, c. er of their Schollars, if they are School-maſters, having no 
good excuſe for it. 

Thirdly, If he be put out for inſufficiency, it muſt be with conſent, declared of 
five Miniftecs alſo. 

Fourthly, Where they put out a School-maſter, they may put in another, as long 
& be lives, as oft as the place ſhall be void. : 

Fifthly, They may ſequeſter the Profits of the Livings, out of. which they put 
out any Miniſter in the bands of ſome of the Pariſh, to provide for the place, 
repairthe houſes, and to keep for the next Incumbent. 

Sixthly, If the party put out, be gone, they may allow bis Wife and Children 2 
lich part, and force payment thereof by Sequeſtration. 

Seventhly, None may keep School in the place where he was put out, ander paig 
hy ſhillings a day. See the Ordinaxce of the feeond of September, 1654. at 


And 


2. Any five of theſe Commiſſioners may Convent before chem, Govt [ ws, 
aſter. 


mt. att. 
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Metropolitan 
Biſhop. 


Sufſragen Con- 
ſecration. 


Conge de Eſlier. 


Regio Aſſenſu. 
Convocation» 
houſe. 


Progfors of the 
Clergy. 


P rolocutor. 
Canons. - 


Diſcipline. 


And now, as touching all the reſt of the rabble of whe Men, and Orders former! 


called Religious, of the Regular and Secular Clergy, ſuch as were the Abbo Fr, 


ors, Monks, Fryers, nons, Nans, Archi. Biſhops, Biſhops, Deans, Arch. De 
cops, Prehends, and the le; Theſe are abgliſhed, and gone, and nor owned hy an. 
Law at this day. 0rd..9 OH. 1646. 

We are ſilent therefore about Metropolitans, Biſhops, Suffragans, and "IE 
thing of Conge de Eſtier, Conſecrition, Regis Aſſenſu, and ſuch like aboliſhed 
things, See Name 


*" The Convocation-houſe was the Houſe whercin the whole Clergy did aſſembie to 


conſult of Matters Eccleſiaſtical, in time of Parliament : It did conſiſt of tuo 
Houſes, an upper houſe, where the Arch Biſhops and Biſhops alone did ſit, and 3 
lower houſe, where all the reſt of the Clergy did fit :, And the lower houſe was made 
of Clergy: men, choſen for Cathedral and rp and for the Common 
Clergy of every Dioceſs,. which were called Proors of the Clergy, like to the 
Members of the Houſe of Commons: And in both theſe Houſes they had one 

called a Prolocutor, like to the Speaker in the Parliament. But theſe things are gow 
gone, and aboliſhed ; and yet it ſeems the Provincial or Sinodial Canons and Conſt. 
tution formerly made by the Clergy, in the Convocation-houſe, or intheir other 
Convocations, that are not contrary to the Royal Prerogative, or the Laws and 
Cuftoms of the Realm, are ſtill in force, if there were any way to put them in exe- 
cution, as there is not; for the Biſhops and their Courts are gone, and thereſore the 
Canans can be of no force at this day. 25 Hen 8. 19. 27 Hen. 8. 15. 3 Ede. 6. 


4 * 4 wacksacoo tt , 1 bf 

ls, rigor pos Church-cenfures ; this is now left to the Regul, and 

jurches to be uſed and ordered amongſt themſelyes in Chriſt, and his Gagel 
Bur for National Diſcipline by hay of Excommunication, Suſpenſion, and the 


like, there can be none ſuch uſed.in days, Biſhops being gone; for there is ao 
Law, nor way for it. 


* * © 


" See the old Statutes of the Clergy, and that which concerneth them, 25 H. 
'2 H.6.1. 47 Ed.3.5. Weſtm.1. 34. $OE4.3-5. 1 K. 2. 13, 14, 15. 4H423. 
25 Hen.8, 19. 5, 6 Edw.6.13. Act, 8 Pane, 1649. 5 April, 1650. 2 Sexemb, 
1654 | * 

For the aboliſhing of Biſhops, Deans, and Chapters, As, 23 Novewb. 1646. 


26 —_ 1649. | | 2 
_ Sale of their Lands, As, 25 Zane, 1649. 23 Pen, 1649, 2 7, 1649; 
20 Pane, 1649, 


2 A. —Y "Sd ©. 


© wt 
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CHAP. CXLVII: 


Of Shoo-makers, Tanners, Curriers, and Skinners. 


0 man may uſe the Trade of Tanner, the ſametime, and ſo geg. x. 
abs long us he doth uſe the Trade of a Butcher, under pain to for- Shoo- makers,” 
feit ſix ſhillings and eight pence, for every day be ſhall uſe 74nners, Cu 
both theſe occupations together. 1 7ac. 22. _ 

None may uſe the Trade of Tanning of Leather, or make 
gain thereby, but ſuch as have been brought np as Appren- 
tices, or hired ſervants in the Trade ſeven years, except the 
Wife and Sons of a Tanner, as hath been brouphe up and 

' uſed inthe Trade four years; or the ſon or daughter of a 

Tanner, or him that ſhall marry ſuch a Wife, or daughter, to whom a Tan- houſe 
and Fats are leſt, upon pain to forſeit all the Leather char ſuch a perſon ſhall Tan; 


7 perſon ſhall uſe the Trade of Tanning of Leather, ſo long as he doth uſe the 
Trade of a $hoo-maker, Currier, Butcher, or any other Arrtificer, uſing, cutting, ot 
working of Leather, under pain to looſe all tha Hides, or Skins, they ſhall work, 
during that time. Nor the Myſtery of Currier, ſo long as he ſhall uſe the Trade of 
Tanner, Cord-wayner, Shoo- maker, Butcher, or other Artificer, that uſeth cutting 
of Leather, under pain of (ix ſhillings and eight pence for every Skin or Hide, he 
ſhall curry, during that time, : [= : 

No perſons may buy or beſpeak any rough Hide, or Calves Skin in the Hair, to 
Tan the ſame ; but Tanners and ſuch as do Lan the ſame, undet pain to forfeit them, 
or the value thereof. 

No Tanner or otber may foreſtal any Hides, coming towards any Fair or Market, Foreftalbng, 
nor ſhall buy any Hide in any place, but in an open Fair or Marker, unleſs it be of 
one that killed che Beaſt, for the proviſion of his own bouſe, under pain of fix ſhil- 
lings and eight pence, for every Hide ſo bought} | | 

None may buy or ſel} any Tanned Leather, not wrought and converted into made 
Wares, but onely ſuch as will work and convert the ſame Leather into made Wares, 
under pain of forfeiture of the Leather. 

All Artificers that do uſe ro convert Tanned Lenther into made Wares, may buy 
for that purpoſe all kinde of Tanned Leather at Laden hall, in London, every Mon- 
(ay, the ſame being daily ſearched and ſealed. 

Sadleis and Girdlers may ſell their Necks and Shreds of Tanned Leather red. Sadlers, 

No perion uſing the Trade of Tanning of Leather, ſhall ſuffer any Hide ot Skin Girdicre, 
to lie in the Limes, till the ſame be over-limed » Nor ſhsll put any Hides or Skins 
into any Tan- Fats, before the Lime be well and perfi:ty ſokened and wronghe out 
of them : Nor ſhall uſe any thing, or ſtuff in or about the workmanſhip or Tan- 
ning of Leather, but onely Aſn· bark, Oak-bark, Tapworc, Maulc, Meal, Lime, Cu- 
ver-dung, or Hen-dung : Nor ſhall ſuffer it to hang wet in the Froſt, till it be frozen: 
Nor ſhall dry or parch the ſame with the heat of the fire; or the Summer Sun: 
Nor ſhall Tan any Hide that is rotten by long lying i Nor ſhall ſuffer the Hides for 

Sole · Leather to lie in the Woozes Iefs time then nine montths: Nor ſhall negli- 
gently work the Hides in the Woozes : Nor ſhall put to ſale any Hide that ſhall not 
be wrought, as aforeſaid, under pain to forfeit che juſt value thereof, 

No I annet muſt raiſe with any mixtures, any Hide to be imployed, to back, bend 
Leather, Clouting Leather, or any other Sole Leather, unleſs the ſame be for larpe- 
vels and growth, fit for that uſe, upon pain of forfeiture thereof. 

No petion may fell any kinde of Tanned- Leacher ted, and unwrought, bur in 
open Fair or Markets, in the pleces therefore commonly accuſtomed, anlefs che fame 
were firſt lawfully ſearched, and ſealed in ſome open Fair or Marker, or place ap- 
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o inted for that purpoſe ; nor ſhall offer any Tanned Leather red, and unwronek, 
fore the ſame be ſearched and ſealed, under pain to forfeit for the ſame for gle 
Hide fix ſhillings ard eight pence, and for every dozen of Calves skins, or Sheep 
$kins, three ſhillings and four pence, and the ſame Hides. g 
it any man offer to put to ſale his Leather before it be ſufficiently Tanned and 
dried, tie ſhall loſe ſo much of the ſame Leather, and of every Hide, as ſhal de ſo 
untauned or undried, to be judged and cut off from the teſt, by the direction and 
d ſcretion of the Triers: : | 
5 Tanne is muſt not ſet their Fats in Tan hills ot other places where the Woozes, o 
Leather lis: ſkall be put co Tan inthe ſame, may take any unkinde bears, or « 
put any Leather into any hot or warm Woozes, or ſhall Tan any Hide, Cabee. 
or Sheepskin with any hot or warm Woozes, under pain to forteit ten pound * 
ſtand on the Pillory three Market days for every offence. , 
Curriers, No peiſon in —— or Corporate Town, ſhall curry any Leather in 
Shoo- makers or other houſe, beſides his own ; nor ſhall curry any Leather, = 
be well and perfed ly Tanned ; nor curry any Hide or Skin, being not well dried af. 
tet his wet ſeaſon; in which wet ſeaſon he ſhall not uſe any ſtale Urine, or other de 
ceirful mjxture to hurt the ſame ; nor ſhall curry any Leather fit for utter Sole. 
Leather, with any other ſtuff, but bard Tallow, and with enough of that; nor ſhah 
curry any Leather meet fox over Leather and inner Soles, but with good fluff freſh 
and not ſalt; nor ſhall burn or ſcald any Hide or Leather in the currying; nor ſhave 
ary Leather to thin; nor ſhall gaſh or hurt any Leather in the ſhaving, or otberw ſe 
but ſhall work it ſofficiently in all points, under pain to forfeit for every offence 
(+ ol: { ic be in gaſhing or burting by ſhaving) ſix ſhillings and eight pence, and for 
ſuch offence double ſo much as the Hide or Skin is impaired thereby. | 
Sdoo· maler. No Sboo- maker or other, living in London, or within three miles of it, that doch 
uſe wet curried Leather, ſhall put it to be curried to any but to one that is free of the 
Company of Curriers in Lenden, under pain to forfeit the Leather, or value thereof. 
Ard no perſon within that circuit, may uſe any Leather in made Wares, but ſuch az 
have been ſearched and ſealed by the Warden of the ſame Company, under pain to 
i forſeit for every Hide ot Skin fix ſhillings and eight pence, beſides the Leather it ſelf, 
Curr e. No Currier mult refuſe to curry any Leather brought to him by any one that is x 
cutter of Leather, with ſufficient fluff to liquor the ſame, but ſhall well and ſoffici- 
ently diſpatch the ſame within chree days, at the moft, under pain to forfeit ten ſhil. 
lings for every Hide or peece of Leather, not ſo done. 
The Wardens of the Company muſt ſearch all the Leather brought to any of the 
Company to be carried, and after it is curried well, withio one day ſeal it, 
$%x:mater, No Cordwainer or Soo maker, ſhall make any Boote, Shooes, Buskins Startups, 
Slippers, or Pantofles,of Engliſh Leather wet curried (other then Deer-skins, Calves 
$kins, or Goat-skins;- dreſſed like unto Spaniſh Leather) but of Leather, well and 
truly tanned and cutried as before, or well ranned onely, and well and ſubſtantially 
ſemed wich good thred, well twiſted and made, and waxed with Wax well R b 
and the ſli ches hard drawn with Hand-Leathers without mizing the Over-Leathers; 
nor ſh. ll put into any of their Ware they make, any Leather made of a Sheep-ikin, 
Bull hide, or Horſe hide; nor into the upper Leather of any Shooes, Startups, 
Slippets, or Pantofles, or into the nether part of any Boots (unleſs it be in the inner 
put of the Shoo) any part of any Hide, from which the Sole-Leather is cut, called 
the Wombs, Necks, Shank, Plank, Pole or Cheek ; nor ſhall put in the upper Sole 
any other Leather, then the beſt of the Ox or Steer - hide; nor into the inner Sole, 
any ether Leather then the Wombs, Neck, Pole, or Cheek ; nor in the Treſſwels of 
the double ſoled Shoot s, otter then the Flanks of the Hides aforeſaid ; nor ſhall 
make cr put to ſale in any year, between the laſt of September, and the twentieth of 
April, any Ware to be worn above four years of age, wherein is any dry Engliſh 
Leather (other then Calyes-skins, or Goat-skins) to be dreſſed like unto Span 
Leather, under pain to forfeit for every offence the ſaid Wares. or the value thereof. 
Searchers. The Maſters and Wardens of the Company of Shoo makers, Curriers, Cc. in 
Lenden, muſt ſearch all the Wares in London, and three miles about four times in every 
| year, 
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in the houſes of all ſach kinde of Artificers, and thoſe they finde inſufficient, 

Ny may ſeize and take away: And the Mejor and Aldermenof London, muſteyery Sealers, 
year appoint honeſt Freemen of the ſame Company to be Sealers of Leathers,who 
muſt ſeal what upon ſearch they finde to be fufficiene ; bun Sheep «kins are not to be 
fexled. Alſo Majors, Bailiffs, and other Hend-officers in all Cities, Boroughs, and 
Market Towns, and Lords of Liberties, Fairs and Markets; out of the Circuit of 
London, and three miles about it, yearly appoint and ſwear two or more ſufficienc 
men of the place, to view, ſearch, and ſeal with a ſeal for the purpoſe, the Leather 
of that place, under =_ of forty pound: And they muſt view and feal what they 
fade ſufficient ; and if they finde any Leather bought or ſold, which ſhall be other- 
wiſe tanned, or curried, then is before appointed; or any Ware otherwiſe made,then 
js before preſcribed, they may ſeiſe and keep the ſame, until it be tried by the Triers: 

In London, the Major after any Leather or Wares ſeiſed, and notice givento him, Triers. 
muſt appoint fix Triers, who upon their Oath, muſt try whether the Leather or 
Ware is ſerviceable, or not. And in other places, ſuch as appoint ſealers, ſhall pre- 
fently #fter notice to them given of any Leather or Warevſcaled, «ppoint and ſwear 
fix T riers, to try the Leather or Wares feifed, whether they be ſerviceable or not ; 
and if not, they be to forfric five pound. All red tanned Leather (except Sheep skin 
Leather) to be ſold in London, mult firſt be brought into Lauda hal, and ſearched, 
ſeated and reꝑiſtred, before it be brought into houſe i And none muſt be fold within 
London, or three miles, before this be done: And no ſack Wares muft be ſold there, 
but in open Shop, common Fair or Market. All Juſtices of Gaol-delivery of the 
peace, Majors, c. Stewards of Leers, may hear and detertmine all thoſe offences, 

No canned _—_ — —— by weight, —— pain of forfeicure of ic. See 

4c. 22. 4c. 6. for the Statates of 5,6 Cd. 6. 15 concerning the ingrefli 
a — of Leather, and ſome other thingy therein named, we conceive the 
fame to be repealed by 1 Fer. 22. 4 Fac. 6. and therefore not abridged. 
For Skinners, fee 3 arg. 4 Fac.G, 
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CHAP. CXLVII. 


Of Silk, Sope Veſſels, Spices, Spiritualties, Staple, 
Steel, and Spiritual Perſons, 


Or Silk. See 22 1. Silk, 
For Sope Veſlels, ſee 23 H.8.4. 
For Spices, ſee 1 Pac. 19. 28 
Theſe were ſuch Profits as he received, as Biſhop not as « Baron Spiritualities of 
of the Parliament, ſuch as were his Viſitation-Fees, and making 6/60. 
' Prieſts, and the like : And their Temporalties, were the Lands an- Tempwalities of 
nexed to their Biſhopricks. B: ſbops. 
Staple doth ſignifie this or that Town or City, whether the Merchants of Fre- Staple, what, 
land, by common Order, or Commandment, did carry their Wools, Woolfells, 
Cloaths, Lead, Tin, and ſuch like Commodities of our Land, for the utterance of 
them by the great. See 27 E4d.3.1. 2, 36 Edw. 3.7. 45 Edw3.1: 15 Rich. 2. 3, 9. 
2 Ed. g. Statutum Stapule 16. 18. 28 Ed. 3. 13. 36 C 3. 7. 38 Ed. 3. Stat. 1. 7. 
12 K. 3.16. 14 K. 2. 1, 3. 
For Steel and Iron, ſee 2, 3 Ed. 6. 27. Act. 25 Nov. 1650. Aft, 2 April, 165 1. Steel and Iron. 


Of Spiritual Perſons. 


> Spiritual or Clergimen, (as they are called) theſe things are to be known; 
1. They cannot make what Leaſes they pleaſe of their Church-Land, but ate 
reſtrained. Ses for this Leaſe, Numb. y. 
2 2222 2 2. The 


3 
908 Statute. urg 
2. The Succeſſor by Acceptance of Rent, upon a Leaſe matey bun ©” 
may affirm a Leaſe, he might have avoided: See for this Accept — bis Predeceſſr 
3. WhatLeaſes, made by them, are good, or not: See Leaſes. 
4. They have ſome privileges above other men. See Service of God. 
5. For the aboliſhing of Biſhops, Deans, and Chapters. See 07d, 23 Novem 
1646. 20 April, 1649. 


CHAP: CXLIX. 


Of a Statute. 
1: Statute, PAR DRM Statute is a Bond or — * Record: But this word is ſome. 
what. AQ (W}2 times uſed in another ſenſe, viz. For a Decree made in Parliament 
5 called an Act of Parliament. Terms Ley. Stat. de Mercatoribu 
; Acton Burnel. Obie I, — 
| ; And of theſe Obligations, there are three kindes: Firg 
Hows — Statute Merchant; ſecondly, A Statute Staple; thirdly, A U 


«hant, what · cogniſance. The Statute. Merchant is a Bond acknowledged before one of the 
Clerks of the Statute Merchant and Major, and chief Warden of the City of Le 
don, or two Merchants of the ſaid City, for that purpoſed aſſigned, or before the 
Major, chief Warden or Maſter of other Cities, as Tork, Briſtow, or thelike ; or 
the Bailiff of any Burr or Village, or other ſufficient men for that purpoſe, ap. 
pointed and anthoriſed, ſealed with the ſeal of the Debtor or Recogniſor, and of 
the King, which is of two peeces; the greater whereof is kept by the Major or chief 
Warden, and the leſſer by the ſaid Clerk. And this albeit at firſt it was ordained 
and uſed for Merchants onely, yet at this day, itis and may be uſed and given by any 
others, and is become one of the Common Aſſurances of the Kingdom. 

Statute Staple, The Staple, doth ſignifie this or that Town or City, whether the Merchants by 

what. common Order and Commandment, do carry their Commodities, as Wool, and the 
like, to utter by the great. And the Statute Staple is either properly or improperly 
ſo called: That which is properly ſo called, is defined to be a Bond of Record, ac- 
knowledged before the Major of the Staple, in the preſence of one or two Con- 
ſtables of the ſame Staple, and is ſealed with the Seal of the Staple, and ſometimes 
alſo with the Seal of the party, the which it ſeems is not neceſſary. And this is 
founded upon the 27 Ed. 3.9. and was invented, and is uſed onely for Merchants 
and Merchandiſes of the ſame Staple ; this is of the ſame nature the Statute Mer- 

Recrgniſance, Chant is. That which is improperly ſo called, is alſo called a Recogniſance, which 

what. is alſoa Bond of Record, teſtifying, That the Recogniſor doth ow tothe Recogniſee 
a ſum of money: And of theſe there are divers kindes; for there is one Recogni- 
ſance founded upon the Statute of 23 H. 8. 6. And this is always to be acknowledged 
before the Chief Juſtice of the K ing Bench, or of the ( ommon Pleas, in the Term 
time, or in their abſence out of Term, before the Major of the Staple at #efmin- 

fer, and the Recorder of the City of London, for the time being. Andit is to be 
ſealed with the Seal of the Conuſor, and with the Seal of the King, appointed for 
that purpoſe, and with the Seal of the Chief Juſtice, Major, and Recorder, before 
whom it is acknowledged ; and they before whom it is raken, do ſubſcribe their 
names to it: And this was ordained, and may be, and is uſed by Merchants, or any 
other whomſoever ſor payment of debts, or aſſurance of other things ; and this 
alſo is of the ſame nature the Statute Merchant is: And both this, and che two for- 
mer, are much of the nature of Judgments bad upon Sutes in the Courts of King! 

Pocket Jud · Bench and Common Pleas, and therefore they are called Pocket Judgments. 27 Ed-z 

ments. Stat. 2. cap. I, 2,3. 27 Ed 3. 9. 22H 8.6. Co. ſuper TLittl. 289. 15 H. 7. 16. Ce. 
8. 153. 

There 
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There are alſo divers other kindes of Recogniſances, that are taken by and ac- 
knowledged before the Lord Keeper, Maſter of the #/ards, Mafter of the Rolle, 
Maſter of the Chancery, Juſtices of the one Bench, or of the other, (ſome of which 
are called Bails) Barons of the Exchequer, Judges in their Cireuits, Juſtices of the Bal. 
Peace, Sheriffs, and others; ſome whereof are by the Common Law, and ſome by 
certain Statutes. And amongſt theſe, ſome ate without Seal, and recorded onely, 
and ſome are ſealed and recordedalſo; and ſome of them are in a ſum certain, as the 
Recogniſances taken in the (ommon Pleas for Bail are, and ſome of them are incer- 
tain, as thoſe Recogniſances that are taken for Bail in the Kings Bench, which are 
after this manner, Si judicium redditum, & c. tunc volo & concede, That the debt 
recovered againſt the Defendant, ſhall be levied of my Goods and Chattels, &c. 
And theſe alſo art mach of the nature of the former kinde of Recogniſances ; and Prerogatice. 
all Obligations made to the King, are of the ſame nature, and have the force of a 
Recogniſance. See 33 H. 8 22, 39. 3 H. 7. 1. 10 H. 6 1, Dyer 315. 307» F. N. B. 
251. fol 132, cap. 133. 4. 68. 4. 10 | 

Statutes and Recogniſances are ſometimes fingle, withont any Defeaſance, and 
ſometimes they are double, 5.e, with a Defeaſance or Condition, upon the perform- 
ance whereof, the ſame are to be avoided. 

The Debtor, or he that doth enter into the Statute or Recogniſance, is called the er, Conu- 
Recogniſor or Conuſor, and the Debtee, or he to whom it is made, is called the 


Recogniſee or Conuſee, _ 
To make a good Statute or Obligation of Record, the form preſcribed muſt be 3. What ſhall 
purſued. — =” 


1, In reſpect of the perſons before whom; and therefore, the Statute Merchant cogyiſince, 
or Staple, or the Recogniſance founded upon the Statute of 23 H 8. may not be ac- and wha: not. 
knowledged before any others, beſides the perſons appointed by the Statutes : Nei- — la te- 
ther may any other Recogniſance be acknowledged before any, but ſuch as either 267 = _ 
have power Ex Officio, and by their Offices to take them, or have ſpecial Commilli- ar ir is ac- 
on ſo to do; and therefore a Recogniſance taken by a Conſtable, is void. If a Re- knowledged 
cogniſance be made to the Lord Keeper, and te others, and it be acknowledged be. 
fore himſelf, this is void as to him. Dyer 3 5. Litil. Broo, ſect. 484. 511. F. N. B. 

267 4. Dyer 220. | 

2. In reſpect of the manner of making and ackaowledging of it; and therefore Secondly, In 

if che ſubſtantial form, appointed by the Statutes, be not obſerved, it will be void. ceſpect af the 
If therefore a Statute Merchant be not ſealed with the Seal of the Debtor, and there n= — 
be not a Seal of two peeces annexed to it, this is no good Statute, neither can it take i 
effect as a Statute ; howbeir in this caſe, if it be delivered by the party, ic may take 
effect as an Obligation : But if the variance from the Statutes, be onely in ſome cir- Ohg. 
cumſtance. this will not hurt a Statute or a Recogniſance, And therefore itis held, 
That albeit there be no time ſet for the payment of the money in the Statute, yet 
the Statute is good, for then it is due preſently. And albeit the Statute be written 
with anothers hand, ani not with the hand of the Clerk of the Statutes, or the 
like; yet is the 3tatute good enough. And if a Statute Staple be not ſealed with the 
Seal of che party that doth acknowledge it, yet it ſeems it is good enough, for the 
Statute doth not require it; but a Recogniſance within the Statute of 23 Hen. 8. 
cannot be good, except the Seal of the party be to it, for ſo are the words of the 
Statuce. Hollingſworth verſus Aſcugh. Paſche, 35 Clic. Co. B. Adjudg. Perk 3. 
Juſtices, Co. B. Tris. 22 Pac. 

If a Recogniſance or a Statute be to pay money at ſeveral days, it is good enough, 
and if the Coguſor fail one day, Execution may be fu:d of the whole Statute, Co. 
8. 153. . 

Every Statute Staple or Merchant, not brought to the Clerk of the Recogniſances 
within four moneths next after the acknowledging, to enter a true Copy thereof, 
ſhall be void, againſt all perſons, their Heirs, Succeſſors, Executors, Adminiſtrators 
and Aſligns onely, which for good conſideration ſhall after the acknowledging of 
the ſame Statute, purchaſe the Land, or any part liable thereunto, or any Rent, 
Leaſe, or profit out of it. 27 Eliz 4. 1 

The 
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4 All the Pro- 
ceedings upon 
2 Statute or 
Recc gniſance, 
and the man- 
ner and order 
of Execution 
thereupon. 


Certiorare, 


Capi as. 


Extendi Facias, 
What. 


Liberate, what, 


Extent, what. 


FI 
The proceedings upon a Statute or Recogniſance, to have the Fruit a 
4 is not like to the proceedings in other caſes of Sutes upon —— 
the like, to reduce them to Judgment, but as they are in their own nature much like 
to the nature of a Judgtnenr, ſo is the Proceeding and Execution thereupon, much 
like to the Proceeding and Execution upon a Judgment : And therefore the Conuſce 
may, if he pleaſe, bring an Action of Debt upon a Statute, and wave all other Pro. 
ceeding, or otherwiſe, if be like not this courſe, he Cor if he be dead, bis Execute 
or Adminiſt rator, and if his Executor be dead, the Executor of hu Executor] may 
aſſoon as the ſame is fotfeit, have preſent Execution of it after this manner: Hz 
muſt bring his Statute to the Major and Clerk, or other Officer, before whom it was 
— 7 and there if they finde the Record of it, and the day to be paſt for 
the payment of the money, they ere to apprebend and impriſon the body of the 
Conuſor, if he be a Lay perſon, and cun be found within their juriſdichon; ard if 
he cannot be found there, they are to certifie che Record: into the {| hancery, which 
alſo if they refuſe ro do, they may be compelled unto by a Certiorare : if chat 
Certificate be faulty, or Execution be noe done upon it, by reaſon of the death of 
the Conuſee, or otherwiſe, the Coouſce or his Executor or Adminiſtrator, may have 
another Certificate: And thereupon, in caſe of the Statute Merchant, he ſhaſl have 
a Writ of Capias out of the ¶ hancery, directed to the Sheriff of the County where 
the Conuſor lives, to apprehend and impriſon him (if he be not a Clergiman) and this 
is to be retorned in the {ommon Pleas, or Kings Bench. And when the Conuſor is 
taken, he ſhall have time for a quarter of a year to make his agreement with the Co- 
nuſee, and to ſell his Lands or Goods to ſatisfie the Conuſee: And for that purpoſe, 
he may fell his Lands or Goods, albeit he be in priſon, and his fale is good and law- 
ful: And if in that time, he do not ſatisſie the Conuſee, or if upon the Ci, the 
Sheriff retorn a Non eſt invents, then by another Writ ['or by divers Writs, if the 
Lands or Goods lie in divers Counties] called an E xtends faci as. And inthe caſe of 
a Statute Staple; preſently, after the Certificate into the Chancery, the Conuſee ſhall 
have a Writ to take bis body, and extend his Lands and Goods retornable in Cha- 
cery 3 and this Writ is a Commiſſion directed to the Sheriff of the County, where 
the Lands and Goods lie for the valuing of the ſame, whereby all the Lands, Goods, 
and Chattels of the Conuſor ſhall be appriſed and valued at a reaſonable tate by a 
Jury of ſworn men, -charged by. the Sheriff for that purpoſe; which Inquiſition ſo 
taken, is to be retorned by the Sheriff; and thereupon the Lands, Goods, and Chat. 
tels are to be taken into tire Sheriffs hands, and by him to be delivered co the Conuſee 
(which the Sheriff may do if he will, without any Writ) to hold unto the Conulee, 
until he be ſatisfied His debt and damages. And if the Sheriff cefuſe fo to do, the 
Conuſee ſhall have a Writ out of the Chancery, called a Liberate, to compel bim to 
deliver to the Conuſee the Lands, Goods, and Chattels, ſo found by Inquiſition, 
and taken into his hands upon the Extene, which the Sheriff need not to retorn. 
[ Fitz. Accompt 97. Execution in toto. Broo. Statute in toto. Stat. Acton Burnel 
de Mercatoribus. 27 Ed. 3. 9. F. N. B. 130, 131, 132. Dyer 180. 15 H.. 15. 
Co. 4. 67. 7 Hen. 7. 12, Plow.61, 62, 82. Co. ſuper Littl. 290. 23 Hen. 8. 6. 
5 H. 4. 12. 2 Rich. 3. 7. 14 EA. 3. 11. Littl. Broo. Jett. 294. 1 23. 226. Dyer 
299. Co. 5. 87. 4. 82,57, (6. 11 Hen. 6. 10. Kucb. 116. ] Or the Conuſee may 
enter upon the Land himſelf, and take the Goods out of the Sheriffs hands; and 
this act of the Sheriff and Jury, upon this Writ, is called an Extent: And if the 
Jurors or Appraiſors upon the Extends facias, over value the Lands or Goods in fa- 
vor to the Debtor, the Conuſee hath no remedy but by motion in that Court where 
the Writ is cetornable at the Retorn day, or at leaſt the ſame Term wherein the 
Writ is retornable, to deſire that the Appraiſors may take the Lands or Goods at 
the Rate they have valued them, in the ſame manner as the Conuſee is to have them. 
But if the Conuſee accept of the Lands and Goods from the Sheriff, or ſuffer the Term 
to paſs, wherein the Writ ts retornable, he is too late, and hath no Remedy at all. And 
if che Appraiſots do undervalue the Lands or Goods, in favor to the Debtee, it ſeems 
the Coouſor hath no Remedy at all, for be may at anytime pay all or the reſidue 


of the debt and damages unlevied, and have his Land againif he pleaſe. And 2 
cale 


(uur. iq 9g. Statute, ol _ 


caſe where the Inquiſition or Extent taken and made, is inſufficient, as if part of the 

Land onely be extended io the name of all the Lands, or it is found che Conuſor died 
ſeiſed of Land, and it is not ſaid of what eſtate, or the like, the Conuſee ſhall have a 

new Extent, and this is called a Re · extent; and this he may have, albeit the Lands Reertent. 
or Goods be delivered to the Conuſee by a Liberate, if the Conuſee have not entred 

upon, and accepted ir, but if he once accept it. he can never after have a Re · extent. 

And when the Conuſee is in poſſeſſion of Lands by ſuch an Extent as before, then 

is he Tenant by Statute; and after the Conuſee is once ſetled in peace in the Lands Tenant by 
extended, he ſhall bold it until he be ſatisfied his debt, and his reaſonable cofts and Stute. 
damages for travel, ſute, delay, and expence. But it ſeems the time ſhall not run out, 

nor be ſaid to begin until the Entry of the Conuſee into the Land; for if the Land 

be extended, and remain ſeven years without a Liberate made, yet he may have 3 

Liberate at the end of the ſeven years: And aſſoon as the Conuſee ſhall be ſatisfied 
his debt and damage by the Goods and Chartels of the Conuſor,and by the ordinary 
and certain, or extraordinary and caſual profits of the Land, the Conuſor ſhall have 
* his Land again: And for that purpoſe, if the Conuſee refuſe to give him an account, 

and to yield up his Land to him the Conuſor, howbeit be may notenter, yet may 

compel the Conuſee thereunto by a Writ called a Venire facias ad computandem, ill Venire faciat 
the nature of a Scire facias, by which the Conuſor ſhall call the Conuſee, his Execu- ad computen-, 
tors or Adminiſtrators to account; and if upon the account, it ſhall appear he is ſa. dm, whar. 
tisfied, the Conuſor ſhall have bis Land again; and if it appear he is over - ſatis fled, 

he ſhall anſwer the overplus to the Conuſor. But the Connſor may not enter upon 

the Gonuſee until be hath brought this Writ, and m ide ir thereupon to appear that 

the Conuſee is ſatisfied: And if in caſe the Conuſee be dead, his Ex:cutor or Admi- Execuvor, 
niſtrator, may have Execution of the Statute, without any Scire facias upon the 
ſhewing of the Statute, and the Teſtament in Chancery: And if the Sheriff retorn 
thac the Conuſor is dead, the Execution ſhall be made of his Lands onely in the 

bands of his Heir, or the Purchaſor ; but if the Heir be under age, the Execution can- 444 
not be done until he be of fall age: And if che Conuſor die in priſon, the Execution 

ſhall be of his Lands, Goods, and Chattels; and if the Gaolor that hath him in Eſcape. 
priſon ſuffer him to eſcape, he muſt anſwer the debt: And if it fall out that the Cos 

nulee, bis Execators or Adminiftrator be ouſted, or diſturbed of bis Execution by 

the Conuſor himſelf, or any other during the time of che Extent, he may relieve 

himſelf againſt che diſturber by Aſſiſe, or other Action, as another in the like caſe 

may do: And if be be rightfully ouſted or diſturbed by one that hath better righe, 

as by one that hath a former Statute, or the like, or by the Act of God, as by Fire, 

Water, or the like; in theſe caſes the Conuſee ſhall hold the Land over after the time 

of bis Extent, until he be ſatisficd. But when it is through his own neglect onely 

that he is unſatisfied, as where the Lands are delivered to him by the Liberate, a 

he after bis Entry into them, make a Conditional Surrender of them: As if Lands 

of the value of ten pound by che year, be delivered to him in Execution for forty 

pound, and he within four years make a Conditional Surrender of them to the Co- 

nuſor, and after he enter for the Condition broken; in this caſe be ſhall not hold the 

Land over the four years, for be muſt rake the profits upon his Extent preſcatly. 

The proceeding in Execution of the Statute Staple, and rhe Recognifance found. 

ed upon the Statuze of the 23 of Hexry the Eighr, is after the ſime manner 
throughout, as the proceeding in Execution of the Staruvte Marchant is, with theſe 
differences onely, (Adjadge Butler verſus Wallis, Paſche, 38 Eliz. B R.) That 

upon the Execution of the Statute Marchant, there doth iſſue forth 4 Capi 

againſt the body, before any Execution be to be made of the Lands, or Goods, 

and Chatrels, and the Lands and Goods canno: be extended until x quarter of a. 

year be paſt after the body is taken, or the Sheriff have retorned a Nox eſt inventae ; 

bur upon the Execution of the Statute Staple, and the Recogniſance, the Body, 

Goods, and Lands, may be taken together at the firſt ;' this therefore is a more 

peedy Remedy then the former. Alſo upon a Statute Marchant, one may havean. 

Action of Debt, but otherwiſe upon a 'Stature Staple , and the Chi upon the 

Satute Mecrhant may be retornable in the & ings Bench, or ( ummen Pleu, but 

+; the 


2 


Sͤtatute. CHAP. 149; 


Elegite 


1 evari facias, 
Fieri ſaci 95, 


Capi as. 


Suretith. 


5. What 


the Writ of Execution upon the other, is to be retorned in the Chancery, 15 H. 5.16 · 
FN. B. 130, 131. ; 

The proceeding upon the other ſort of Recogniſances, are after another manner ; 
for upon Recogniſances at the Common Law, if the money be not paid at the day, 


the Conuſee his Executor or Adminiſtrator, is to bring a Scire Facias againſt 


Conuſor, or if he be dead, againſt his Heirs when they be of full age; or if the Lands 
the Conulor had at the time of entring into the Recogniſance, be ſold againſt the 
purchaſers of rheſe Lands, which the Conuſor bad at any time after the Recogri- 
ſance entred into. to warn them to come into that Court whence the Scire facia 
cometh, and to ſhew cauſe why Execution ſhould not be done upon the ſaid Recog- 
niſance: And if the party or parties cannot be found to be warned, or bei 
ed, do nat appeazar the time, or appearing, ſhew no cauſe why the debt ſhould not 
e leyied, thenthe Conuſee hall have Execution of a Moyety of his Lands by Ele- 
git; or if beter be living, of all his Goods by Levars or Fieri ſœria at his 
leon. but he cannot have RR of his body, unleſs he bring an ARion of 
Debt upon the Recogniſance, or it be by courſe of the Court, as it is in the K 
Bench upon a Bail, in which caſe a (apias doth lie. Dyer 360. 315, Wee. 2. 18, 
Eroo. Execution 129. (63. 11. 15 H7.16: Kirch. 117. 
Ihe proceeding againſt the Sureties in Statutes ſhall be as the proceeding again 
the Principal; but in caſe where there are Movables of the Principal to ſatisfie the 
debt, the Surety (as it ſeems) ſhall not be charged. Stat. de Mercatoribuu. 
When a man doth enter into a Statute or Recogniſance, the Land of the Conuſot 


thiags are ſub- ig not the Pebtor, but the body; and the Land is liable onely in reſpect chat it was 
ject and liable in the hands of the Conuſor, at the time of acknowledging of the Statute, or aſter: 


to Execution 


up' n a Statute nd the Land is not charged with the Debt, but chargably onely at the Election of 


cr Recagni. 
ſancz ; and 
when, and 


bow, and whar Goods ſhall be taken in Execution; and yet when Execution is ſued upon the Land, 


not. 


Firſt, In re- 
ſpect of the 
nature and 
quiility of the 
things them- 
lelycs. 


the Conuſee 3 hut the perſon is charged, and the Land is chargable in reſpect of the 
perſon, and not the perſon in reſpect of the Land, And therefore albeit the Con- 
bor alien bis Land to anotber, yet he remains Debtor ſtill, and his body and his 


the Land is charged and become Debtor alſo. Plow, 72+ Co. 10. 30, 51. Bru, St, 

Marc han: be, 
© The body of the Conuſor himſelf, but not the body of his Heir, Executor, or 
Adminiſtrator, is liable to Execution, and may be taken, albeit there be Lands, 
Goods, and Chattels to ſatisfie the Debt; and all the Demeſn and Copibold Lands, 
Tenements, . and Hereditaments, Corporael and Incorporeal of the Conuſot, that 
re grantable over, as his Manors, Meſſuages, Lands, Meadows, Paflures, Woods, 
- jd Commons, Tithes,, Advowſons, and the like: Alſo all his Goods and Chat- 
tels, as Leaſes for years, Wardſhips, Emblements, Cattle, Houſhold-ſtuff, and the 
bke, are liable ta Execution upon a Statute. Stat. de Mercatoribus. Co. 3. 12. 
Plow.72, , Co, 2. 59. Latitl. Seb. 358. Dyer 205. Bro. Stat. Marchent 44. 
Dyer 7. Co. ſuper Littl. 374. And therefore if a man make a Leaſe for life, or 
years, ard after enter into a Statute, or Recogniſance ; this Reverſion cum acciderit 
ſhall be ſubjc& to Execution, and the Conuſor cannot (as it ſeems) by any fale there- 
of prevent it; and yet the cqutrary hath,been-held for Law. Litti. Broo, elt. 227. 
Dyer 373. And if one male a Feoffment in Fee, or Leaſe for lif-, reſervinga Rent; 
this Rent is extendable, and the Conuſea may diſtrain for it. Doct. & Stud. 33. Broo: 
Hat. Marchant 44. Dyer 205. So if the Leſſee for life, make a Leaſe for years 
rendring a Rent, and then the Leſſee for life enter into a Starute ; this Rent is ſub- 
ject to Execution, and it ſeems the Conuſee may bring an Action of Debt againſt 
the Leſſee for years for it. 2 caſe... Paſche, 9 ac. B. R. And albeit the 
Rent decor Fon by the purchaſe of the Conuſor or otherwiſe, yet as to the 
Conuſee it hall be ſaid to be in eſſe and ſubject to Execution ſtill, therefore if 
x Rent be granted unto me for my, life, aſtet the death of my Wife, and after I do 
acknowledge & Statute, and then my Wife die, and then L Releaſe the Rent tothe 
Ferre-tenant ; this Rent ſhall be. liable to Execution, Cu. 7. 38, Bur Anouities, 
Offices im Trufl, Seigniories in Franck-almpign, Homage, Fealty, Rights, Things 
in Action, ind ſuch like things are not liable to Execution ppen Statutes or — 
i a niſances. 
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-nifances? Alſo « remainder in Tail, or iv: Fee after an Eſtate Tail in poſſeſſion, 


is not liable to execution in theſe caſes, extept ic happen to come into the poſſeſſion 

of the Contfor. Goldib, 120 pl. 3. Dyer 7. Ce. ſuper Litt. 374. Dot. & Sr. 53. 

C.. 2. 59. 1. 2. n | 

- The Lands, Tenements and Heredirbtents that are Copibold, albeit che Conuſot Second, in re- 

haverheFee-fimple of them, yet are ſubject to execution, only for the life of the pet of the 

Condſor ; but his demeſne Lands wherein he hath an eſtate in Fee ſimple, ore liable cſtace, proper- 

to Execution for ever if need require, Ancient demeſne land is liable to Execution 95 — | 

yetſee that Copilhold land not hable by Brew. Rey-# part 34, Stat. de Mercatoribus nuſor in the 
199 Plow. 82: Co. 5. 30 3. 12. Iro. Receguiſante 7. Co. 1. 62. 13 H.7. 22. things. 

Bre. Stat. Marchant 36. Brel. 1 part 3 | | | 

- The Lands the Conuſot hoth in jointenanty with another are ſubje& to execution 

duriog the life of the Conuſor and no longer; for after his death the ſurviving join- 

tenant ſhall have all; but if the Conuſor ſur vive His companion, then all the Land 

ſhall be ſabjeR to execution: and the Lands the Conuſot hath as Tenant in Tail, 

are liable to execution only during the liſe of him being tbe Tenant in Tail; 


for afterwards they ſhall go to his iſſue in Tail: 


And yet if the Tenant in Tail after he bath entred into a Statute, ſuffer a recovery . 
of the Land intailed, in this caſe the Land ſhall be ſubject to execution as if ic were 
Fee ſimple Land. 3:22, e, baue 

And the Lands the Conuſor bath in the right'sf his Wife, ſhall be charged and 
ſubje& ro execution only ducing the lives of the Hasband and Wife together, and 
no longer. | Sete, e ee | 

If a Feoffment be made in condition to make ari eſtate to another by a day 
of the ſame Land, and before the day the Feoffee enter into a Statutt᷑ ven Rerogs 
niſance ; this Land ſhall be ſabjeR unto execution untill che Feoffor reenter, for the 
breach of the condition. Litrl. SefF, 338. wa pwundr 

If one be ſeiſed of Land, and then enter into a Statute; this Land ralf got be 
ſubject to execution: and yet if the Conuſor to after recover ebe Land by entry or 
aRtion, it ſhall be lyable to Execution. Cs; 3. 9. tn 16) rap hal 

The goods and Chatiels whereof the Conulor is ſolely poſſeſſed,” and poſſeſſed 
in his own right ; and the Goods and Chiattels of which He'is jointly: poſſeſſed 
with another; and the Goods and Chattels he bath in the right of His Wife, are 
liable to execurion. © 1004 217 7 7 2 %% % 24 20212 212 0 
Bot the Goods or Chatte that he or his Wife hath43 Hrrrutor or Etecuttix to 
another or as pledged only, it ſeems are not ſubject to Execution. And if the Conuſot 
deliver goods to another to deliver over to F S. theſe goods before they de deli- 
yered over are liable toexecution, WES CONT YC Me EVR 1230 

And if he have leaſes for years in the right of his Wife, and dit beſott Fxectrion 

be dove, it ſees theſe leaſes are liable to execution. Sed i nale: „ 218 n 101 
But if the Conuſor have goods in his Cuſtody of anöther met; ot bave 
goods he bath diſtrained in the nature of a diſtreſs ,- theſe de ot Table to 
Execution. ' Star, de Merc atoribus. Co. 3:11:12; Plow. 524. Co.'s! 1 11 0. 
3 13118 Ba d 3 2.16. Oh ys. ©] Lit” 


67. N 
"Ro the Lands, Tenements and Hereditaments which the Contiſor uit tHe time +. foretull 
of the Statute or Recogaiſance entred into, or at any time dfrer, into whoſe bands oi the = 
by what means ſoever the ſame are betide nnd come at the time of Execution, are 
ſubject and liable to the Execution. But the Lands: the Contfor td and did 
put away before the time of the Statute or Recogniſance entred imo ate not liable 
to Execution. And all the Goods and Chartels the Conuſdr Hath and ate ſddd in bis 
hands at the time when the Execution is to be made by the Z&trendi faciar, ate liable 
tothe Execution. But the Goods and Chatreſs he had ud did Bord x An 
before the time of Execution done, are not lable to the Vxetution, Gn Stat 
& Mercatoribus. & eee i outordrdzas ws | 
- And in all theſe things before ſubje& to Execution, the Coribſte Way take 4. la reſpe# 
all or part at his pleafuree. And. rberefore if the Conaſor "have ſoſc bis of che quanti- 
Lands to diversperſous, or have ſold . of his Lands to dixvets perſons; ot th one 
1344 2 man, 


T_— — 
. h deſcend bis Heir; the Conte 7 
man, Ae ene e his bonds, 1 bends n d e,; 2 


EEE — — 
200 of th — » he may d inp and he have execution, upon ee 
af thæconulor, or in the — ge heir; and yet ſo that in ſome of theſe 
execution may he afterwards. and he compelled to fue execution 
Jain e Brownlow: A 38, 2 ͤ . 97. Iras, Ses. 10. 48 25. Plow: 
2 ee inf: 
The: Coga viſce upon other Recogniſances fall have the fame things in execution, as 
mg ; 1 man ſhall bave after a —.—. a Suite iu the Kings Benchor Common-Plexs by 
Fieri facias, or Levari facias, all his goods and chattels. and by Elegit the moi A 
* lande, ac all bis chatte belides he Cartel of his pong and implements * 
But in theſe caſes he cannot take the. þody of the Connſor in execution ; un- 
_— e upon a new Suite, or in caſe of —— the Kings-Bench. Weitm.2, ths, is, 
Plow. 72. C03. U, Dir 306. Kal. 3 
3. whe 8 Howſpever by the Common-Lay — g full and perfe& execution bad 
des exten. of returned and o — there ſhall never he any ret nent, yet by a ſ all AA 


a Re -· extent or 
ew execution, Paxliamentitis Sthat if after lands, &c. be bad in enccution upon i jaſt or 
— — 5 ene eig] —_— all Abe ſaid lands, &c. were liable tied or bound at ſuch time 8s 
not. they were delivered or taken in execution, they ſhall be taken or recovered away from 
bim out gang his full deb; and damages, in ibus cafe after à Scire ſacia 


bad againd his bigs, execargns, qdmivilrgrors, or purcalor che (or 
his — or 2 — Locke if he be dead) ſhall have a new execution to levie the 
teſic ne of redcat . ane 32 H.g.s. Wherein theſe ding 


org ta je 4 a2 


ö * Fa caſe wes the Yn is anlawtfally — ae diftorbed either by the 
alorordy 8 N T — — of the land delivered to him in 
e bene he apf Walder aRips and recover damages, and theſe 
— 2 go toward his ſatisf far in chis caſe and for this fliſturbance. be 
. the NA day kay Pre wan we: is kindred by his own eget 


Wer! < of tha. land, as wbeye his debt is 40), and be hath 
wal. 3. roh by which he may ſatiaſie himſelf in four years, ul mtb 
in the time he — « conditionall ſurrender to the Conuſor, and enter for the con- 
n ip W ſhall novhold che and oer, neither ſhall be dave any 


1 1 . why leer difturþancs. is forh, ee wherein the, Conuſee bath te 

medy giveh im by the Common-Law to hold the land over after the diſturbance ro- 

edn el Ne execution not Reexreat within this Statute; 

or my the Conuſee remedy in proſexts tor part, or in futare fat all or part, 

this Statute excendech ak. And 78 where the Conuſee is bindred ia the 

be ribenS oo un by the AR Lad che „ 7 — overflowing of water or 

: or the or any by ox under him, 8s when one 

ol . in a Statute 15 ioo 2 after to B. in a Statute of 200l. and B, exten» 

ded th faſt, mend 6 extendeth the lad and takech ic away from I. or 

the, gin e Conuſes by tea ſon of the Wardſhip 

ife of the Conuſor doth chime het dower avd 

d ale A 22 bis leſſce for years, and 

——8 — ter execution is ſued eginſt him, and — lad 
8 after the leſſae for life or cats dothentet:; in 

8 y the — * w, the Conuſee may hold over the land after 

RES 


after the u removed, untill he be 

ae —j— be ſhall have no aid of this Statute by Re 
2 e is then only to relieved by this Statute when as he is eyicted and di 

2-1 01 een wholly and clearely without any remedy at the Commany Law. Ci. 4. 

„„ o Gg. 8. Plow, 61. 15, H.. 18. Co. iner Lits: 299. Kitch 116. 

2. Where che Stanze Lat üs be rr his afligns ſhall fylly and wholy — 
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levied che whole debt and damages ] if be bath aſſigned ſeverall parcels to ſeverall 


aſſignes, yet all they ſhall have che land but untill the whole debt be 


. V bere the words be [for the which the ſaid lands, &c. were delivered in exe- 
cution if A. diſſeiſor convey the lands to the King who gtanteth the ſame over to 4 
and his beirs to hold by fealty and 20]. rent, and after granteth the Seigniory, to 
B. B. acknowledgeth a Statute, and execution is ſued ofthe Seigniory, A. dieth with- 
out beire, and the conuſee entreth and is evicted by the diſſeiſee; in this caſe he ſhall 
have the ayd of this Statute; but che Perquiſite of a Villain being evicted is out of the 


ute. 

i” Where the words be [ delivered and taken in execution Jyet if after the Liberate 
the Conuſee enter (as he may) ſo as the land is never delivered, yet it is wit hin the re- 
medy of this Statute. | 

5. Albeit the Statute ſpeake only of the recoveror, obligee, &c. and not of their e- 
xecutors, adminiſtrators, or aſſignes, yet the Statute ſhall extend to 
them. 

6. Where the Statute ſpeakes of a Scire facias out of the ſame Court, &c. if the 
record be removed into another Court and there affitmed, be may have a Scire facias 
out of that Court. 

7. Where the Statute gives a Scire facias againſt ſuch perſon and perſons , &c. 
that were parties tothe firſt execution, their heirs executors or affigns, &c. this muſt 
not be taken ſo generally as the letter is; for if the firſt evecution were had againſt a 
purchaſor, &c. ſo as nothing in his hands were liable but the land recovered, if this 
land bee evict from the tenant by execution, no Scire facias ſhall goe againſt him, bis 
executors, &c but if he hath otber lands ſubject to execution, then a Scire facias lieth 
againſt bim or his aſſignes, but not againſt his executor; neither in that caſe can he 
have aScire facias upon this Statute againſt the firſt debtor or recogniſor, but if there 
be ſeverall affignes of ſeveral parcels of lands ſubject to the execution, one Scire facias 
will lie againſt all the affignes. See more in Brownl. 2. parts 122. 


A Starute or recogniſance and the execution thereupon may be diſcharged divers 7. Where and 
mies, as by defeaſance, releaſe, paiment of the mony, debt, and damages, or the re- bywhat means 


fidue thereof unlevied, delivery up of the tatute, Spurchaſe of part of the land by the 
copniſee, or the like. 


a Statute or 
Recogaiſance, 


And therefore if there be a defeaſance to the Statute or recoꝑniſance, and it be to — 


tion the 
pay mony at a day, or to performe ſome other thing, and the money be paid, or the ſhall be Ie. 
thing done accordingly, this is a diſcharge of the Statute. And therefore if ſuch a charged, ſuſ- 
Statute or recogniſance be afterwards ſued againſt the Conuſor, he may bee relieved Por _ 
by an Audit a Querela. And if A. bind himſelf to B. by a Statute of 20l. and B. ſue or — 2 — 
execution, and the lands of A. are delivered to him in execution untill he levy the where nor. 


money, and after B. doch make a defeaſance to A. by Indenture, that if 4. pay 10l. By deſcaſance. 


by a day certaine, that then the Statute or Recogniſance ſhall be void; if this be don 
accordingly, the Statute and the execution thereupon is defeated and diſcharged. Y 
2979315 Co. 6. 13. 20 Aſ.pl.7. See Defeaſance. And if the Cogaiſee before execution 
or alter, 


releaſe to the Cognilor the Statute or recogniſance, or the debt; this is a 1% 


perpetnall diſcharge of the Statute and the execution therenpon; But if the Conuſee 
defore execution releaſe to the Conuſor all his right in or to the land; this will not 
diſcharge the whole execution ; for if he may not ſue execution of the land after- 
— ſeems he may this notwithſtanding) yet he may ſue execution of his body 
ind go 
| ra ſuch a releaſe after execution made of the land, will no doubt diſcharge the 
and; 
Aud yet if a Conuſee releaſe all his right in the land to the Feoffee of the Cog- 
niſor of a parcel of the land, it ſeems this will diſcharge the land of execution, albeit 
it be before the execution ſued that this releaſe is made. 

And fo it is ſaid it was reſolved Mich. 26. 27. Elix Co. ſuper Litt. 76. 10. 47. 50. 
II. aper. Litt. 265. Broo. Ft. Mar. chant. 25. See Releaſe. , 


Ry purchaſe 


Il che Cogaiſee aſſigne the Statute or Recogniſance to the Cogniſor or to the or (ur:ender 
Aaaaaa 2 Terre- of the Land. 
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Statute, Crar.199 


Terre-Tenant by way of diſcharge of the Debt or Land; it ſeems this isa 


8. Wherethe 
Conuſor, or 
his Heir, or an 
alience, or 
pucchaſor 
ſhall have 
contribution 
upon a Statute 
or Recegni- 
ſznce, or not. 


releaſe and diſcharge of it in Law. And if the Cogniſee purchaſe any pare of the 
Land of the Cogniſor after the Statute or Recogniſance entred into; this is ng 


diſcharge of the Statute or the Recogniſance, but the Cognifee may have Executi. 
on notwithſtanding of the Lands that are left in the hands of the Cogniſor, or of 
his body, or goods, or all. But if the Cogniſee purchaſe parcell of the Lands 

and a firanger another parcell ; in this caſe the Lands ther are purchaſed bo 
the ſtranger ſhall be diſcharged of Execution. And if the Copniſee after Execu- 
tion ſued, purchaſe any part of the Land, or the Fee-fimple of all or part of it doth 
deſcend to him ; by this che whole Execution is diſcharged. And if the Copnilee 
purchaſe all the Lands of the Cogniſor z by this the Execution as to the Land is fuf- 
pended, but this is no diſcharge as to the body and goods of the Conuſor, for they 

are ſubject to Execution ſtill. And if the Conuſee reinfeoff the Conuſor again, the 

Execution may be revived again againſt the Lands of the Conuſor, ſo that they will 

be ſubject to Execution again, whethet they do continue in his hands or be ſold away 

to others. 

So alſo if the Conuſee enfeoffe a ſtranger after he doth purchaſe the Land, and 
the ſtranger doth enfeoffe the Conuſor in this caſe alſo the Execution is revived, 
and the Lands ſhal now be ſubje& thereunto as they were before, Barrow & 
Graies caſe 38. Elix. Plow. 72. F. N. 104. Lite. Bro. ſeft. 293. 11 H. . 4. gy, 
Audita Querrla. 49. Stat Merchant 42. Co. ſuper Litt. 150. 25, A. PI. 7, ro. 
Stat. Merchant 25. Litt. Bro. ſect. 441. 5. H. 7. 25 

If a Leſſee for life make a leaſe for years rendring a Rent, and after enter into a 
Craruce to J. S: and then enter into another >tature to J. D. and after he doth 
his eſtate to 7, S. by this the Execution of the Statute made to 7, S. is ſuſpended, 
and therefore during the ſuſpention, it ſeems 7, D. albeit he be after in time, may 
ſue and have the Rent in Execution. Harrington: Caſe. Paſche 19. lac. B. 

If the Conuſor after he hath entred into a Statute or Recognifance, doth co 
away his Land to divers perſons, and then the Conuſee ſue Execution of the Statute 
upon the Lands of one or ſome of them,and not of all ; in this caſe he or they whoſe 
Lands is, or are taken in Execution, may by an Audita querela or Sgire Faciu, have 
contribution from the reſt, wherein theſe differences muſt be obſerved : That one 
purchaſor ſhall have Contribution from another: And therefore if the Conuſor 
ſell ſome Lands to 7, S. and other Lands to J, D, and the Conuſee ſue Execution 
only of the Lands of 7, S. 7, S. ſhall have contribution againſt 7, D. And the 
Feoffee of the Purchbaſor, the Feoffee of the Heir of the Conuſor, the Feoffee of the 
Feoffee, and another Feoffee ſhall have contribution of the Heir of the Conuſor: 
But the Conuſor himſelf fhall not have Contribution from a Purchaſor; and there- 
fore, if he ſell part of his Lands, and keep part in his hands, and the Conuſee ſue 
Execution only of the Lands in the hands of the Conuſor or his Heirs; inthis caſe, 
neither he nor his Heirs ſhall bave any contribution from the Purchaſors ; and one 
Heire ſhall have contribution from another, And therefore, if one be ſeiſed of 
two Acres, the one in Burrow Engliſh; the other of other Land, and he enter into 
a Statute and die, and he hath but two Daughters, and the Execution is ſued upon 
the land of one of them ; he ſhall have contribution from the other. So whereſome 
land doth diſcend to the Heire of the part of the Father, and ſome to the Heir of 
the part of the Mother. Flow. 72. Co. 3. 12.6.13: 

If ove be ſeiſed of Lands in Fee in the County of A, and B, and enter into a Sta- 
tute or Recogniſance, and the Conuſor die, and then the Conuſee die alſo, and 
his Executor doth ſue Execution of the Lands in B only, and hath Execution, and 
after the Heir doth fell theſe Lands; in this caſe the Vendee ſhall have no con. 
tribution. So alſo ic ſeems the Law is, if the Heir ſell the Land to divers, and one of 
the Purchaſors appear to the ſcire facias, and the Indgement is given againſt him, 
and he afterwards ſell the Land, his Vendee ſhall have no contribution: Andin 
all theſe caſes where it is ſaid the one Purcbaſor ſhall have contribution, it is not 
intended that the reſt ſhall give or allow him any thing by way of contribution, 
but that the party whoſe Lands are extended, may by Andita 2uerela ” ſcin 

Acids, 


Cue. No. Statute Law, 


va f 

ie, as che caſe r nireth, defer the Execution, and thereby ſhall be reſtored to 
1 che beter — force the Conuſee to ſue his Execution upon all the Laffd, 
that che Land of every one of the Terre-tenants may be equally extended. See 
more in my Book of Common A ſurances. 


—— —36— —u—m—ü— —ñUäjẽ — — 


CHAP. CT.: 


— ͤ — — 


Of a Statute Law, 


Statute is taken ſometimes for an Obligation of Nord; 


Nation, (which is che Repreſentative, and Body of the 
ſame) for the Goverment thereof zand theſe Laws are over, 
and beſides the Univerſal or Common Law of the Nation. 


cular and private, Thoſe that are general alſo, are either 
ſuch as concern all the Subjects of thin Realm alike , as the 
Seatutes of Champerty, Maintenance, the Statutes of 13 EIA. 10. 18 Eli. 
1 Ed. 6. 14: Magna Charta 25. Weſim. 12.25, 18, 41. 23 H. 8. de Ata. 
4 H.7.17. and divers others, or ſach as concern all che Species of one General of 
Men, or things onely ; as allche Spiritual Tye, or all Officers. Wem. 1. 26. All 
Trades and Myſteries, or all Lords, or the like. Marl. 3. And ſo it is where the 
Matter is Special, ſo that under it be nothing but Individuals ; yet if it be General, 
as to the perſons, it is a General Law. Co.. 76. 

Thoſe Statutes that are particular, or private, are either ſuch as are general in a 
particular; as which concern all Sheriffs, or all Biſhops, or all Deans, or a Cloathi» 
ers, or all Colledges im che Univerſities, or the like: 18 EH. 6. 23 H. 6. x8. Or 
elſe a particular and ſpecial, when it doth concern one Individual; as the Sheriff of 
Nerwich, Dean of Windſor, Colledge of Eaton. Plow.65. 13 Edq.8. Dyer rig. 

So when the Law, as to the perſons, is general, but the matter i doth concern, is 
Indrvidual or ſingular. Co. 4 26. 

Alſo ſome Statutes are Affirmative, and ſome Negative; and ſome bring in a new 
Law, and ſome do onely declare the old. Co. 4. 76. 


but here it is taken for a Decree, or Act of Parlia- 2. Statue, 
meat, made by the Lord Protector, and Parliament of the ht 


And ſo a Statute is either general, and publick, or parti» The kindes. 


This word is taken for the firſt part of an Act or Statute, which is as Key to Preamble, 
open the minde of the Makers, and to ſhew what miſchieſs they inten to cemody t. 


that make the Statute; and ſome Statutes have theſe, and ſome are without them. 


An Action upon a Statute, called an Action Popular, is an Action which is given 2- Aﬀion Po: 
tos man by ſome Statutes, where none was before, and is called Popular, becauſe ic <2 what. 


is not given to one, but to every man that will; and yet if one hach the'Sure, 

mother cannot fue it out. F. N. B. 43. Co.10, 75. See Actia and che duty of 

Informers upon ſuch Statutes. See 18 Eliz. 3. 21 Pac. 4. 13 Eliz.5, and In- 
ormers. 

F If one hath any occaſion, or cauſe to make uſe of a Statute that is general in any 

Court, he need not to plead it, and ſet it forth at large, but onely that part, or ſo 
much as doth concetn him, and will ſerve his turn, or the ſubſtance of it. 

And if one will charge another with the breach of any ſuch Statute, there need 
no more be ſaid, but encounter tiel Statute, cc. For the Judges in their giving of 
Judgments, are bound to take notice of the ſaid Statutes : But if the Statute be ſpe- 
cial, or particular, or private, there if any man will have benefit by, or make uſe of 
him, or will charge another upon him, he muſt plead, and ſh:w the Statute at large; 
for otherwiſe the Judges in their Judgments, ate not bound to take notice of them. 

Crompt Fur. fol. 5, 16,17. | 
All 


— 8 


Statute L aw. Char. 150. 


All Statutes that agree with the Statutes of Heaven, and Ordinances of God 


faid a good thongh they croſs, and utterly overthrow any of the former Statutes or Laws of the 


Nation, are But if they be expreſly repugnant to the Laws of God, as that 
no man ſhall help or comfort them chat be in diſtreſs ; they are not good, but utter. 
ly unlawful ; but it muſt be made by all the Parliament. See Crompt. Jar. 190 

H. 6. 40. 

** redes of Statutes belongs onely to the Judges, and Juſtices of Courts 
and they are to be guided by theſe general rules. Marc h 90. pl.148. 1 

1. They muſt mark the Coherence, and take all the parts together, and then ex. 
pound them, as neer to the intent, and minde of the Makers, as poſlible they can 
conceive, and not ſtick too much in the words; for, Qui heret in liters, her in 
cortice, & notitia Ramocum Statuti, non in Sermonss foliu, ſed in rations radice Poſi- 
ta eſt. Ca 10. 100. And therefore if the Law be, that whoſoever ſhall kill a man 
ſhall be hanged ; if a Mad-man do fo, or one in Execution of Juſtice do ſo, thi; 
Law muſt not be extended to him. But yet the words are to be regarded alſo, and 
therefore it is a rule, That 4 verbis legis non eſt recedendum & maledifta eft expaſtio 
que corrumpit viſcera texts. Plow. i 8. 396. Co. 10. 100. 

2. Where an Act Affirmative, and that is the Introduction of a new Lam, doch 
give power, or Intereſt to a perſon certain, or a thing is to be done before : 
certain, in that caſe Incluſio unius eſt excluſio alterius: But if it be the Declaration 
of an old Law, contra, unleſs there be a Negative clauſe annexed. Co, 11. Dr. 
Foſters caſe: An Affirmative Subſequent Law will not repeal, or abrogate an Ad 
Affirmative Precedent, unleſs it be contrary to it in Matter; nor alter the 
Law before, neither will ſuch an Act take away Cuſtoms. Allo, if the Statute be 
Negative, and but the Declaration of an ancient Common Law, and in Affirmance 
thereof, this will not alter a Cuſtom. Co. on Littl. f.115. but otherwiſe the rule is, 
The latter Laws do abrogate the former Laws. 

z. One part of a Statute muſt expound another; and this is one of the beſt 
means to finde the ſence. Co. on Littl. 381. 

4. There muſt be an Equity in expounding all Laws, and this doth ſometimes ex- 
tend the ſence beyond the words, and ſometimes it doth abridge the lence, and make 
it narrower, and leſs then the words. Plow. 465. 

5: Whenthe words of a Statute are ſpecial, but the reaſon is general, the Statute 
is generally to be underftood. Co. 10. in —_— caſe. 

6. That which is generally ſpoken, muſt be generally underftood ; for he that 
ſpeaketh all, leaveth out nothing. Idem. 

7. Such an Expoſition mult be made, as to ſuppreſs the miſchief, and advance the 
remedy intended. Cv. on Lirth.381. 

8. The words muſt always be taken in a lawful, rightful ſence. 7dem. 

9. Every Act made againſt an Injury or Grievance, doth expreſly or implicitly 
give to the party wronged, a Remedy. Co, 2 part, Inſt 55. 

Where-ever a Statute doth forbid any thing to a man, the party grieved may not 
onely have this Action upon the Statute for his private relief, but alſo the offender 
ſhall be for bis contempt puniſhed at the Kings Sute, by Fine and Impriſonment. Ce. 
2 part. Iuſt. 13 1. 163, g 
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CHAF., CLI, 
Of Smte, Subſtange, and Circumſtance. 


His word is ſometimes taken for a Sute in Law, which is nothing but = Seck. t: 


an Action. Sce AGiss. My e, what, 
Alſo ſometimes it is eaken for the following of one in chaſe, as The kinde:: 
Feeſh-fine. Set Eſcape. | | . N 


Alſo ſometimes it is taten for the Actendance, which! a Temme 
other doth ow tothe Court of his Lord. it is tabem zute at a Law 
| my and then ic in either Real ot Royal, which is tht ſetue that mem day, 
ow to the Sheriffs Turn or Leet, or other Law. days, unto which, N 
cone, to hear, and learn the Laws by wh are te be governed ; ud 
Royal, becauſe of their All which men are ſworn to there; and therein their 
Oath is, That they ſhall be loyal Subjects to che King. 

And this ſervice is not to be done in of the Land chat he holdeth within 
the County or place where the Leer is, but by reaſon of bi perſon and abode there, 
and —— — be done twier a year; and for default heredf, be is to be amerced, and merced, 
not diſtrained- , : 

Sute Covenant is, where one is bound and hath undertaken by Covenant to do 
Sute to the Court of another. * 

ute Cuſtom is, where by the Cuſtom of the place, the Tenant or other is to de 
Sute to the Court of the Lord. 

Sute Service is the Sute that one is bound to yield to his Lords Court, or the She- 
riffs County Court, or ſome Handred, from three weeks to three werks; and this is 
not to be done, in reſpe& of a mans perſon or abode inthe place, whetein the Court 
is ; but in reſpect of a mans Land which he boldeth of the Manor, or within the 
County or Hundred, where the Court is. And for default of this, a man ſhall be 
diftrained and not amerced : And if a man refuſe to do his Sute he owerh to ſuch a 
County Court, or Court Baron, be may be compelled to it by Writ called Seca ad Se ad Cuui- 
({nriam: if a Tenure be to come to a Leet or Hundred to do ſome ſpecial Ser- an, what- 
vice, 8s — Cryer, e. it is a good Service, but not a Sute Setvice. Vro Jure 17. 

F. N. J. 158. : K 

And in this caſe of Sure Setvice, which is to be done in reſpect of the Land, if Who ſhall do 
the Land come to diverſe Parceners, the eldeſt of them maſt do all the Sute ; and the Sute. 
for that purpoſe, if he or ſhe refuſe, may be compelled dy. a Writ called Sefafacien- Sega per ian 
ds per ilum qui habet initiam partem : But in this caſe theeldeſt ſill have Contri> 4 haber init. 
bation of the reſt; and if rhe eldett do make all che Sute and the reſt will not com- , 
tribute, he may have a Writ of Contributione facienda again them, and compel them Contribution. 

to it. | | 5 | WP Contributione 

So in all other like caſes, where there be many Feoffees, the Lord ſhall have but Hacienda, what. 

one Sure, and the reſt ſhall contribute. F. N. B. 126. Marib. chap. g. 

But if one have Land in divers Hundreds, he enn do no Sute, but where he doth 
dwell; and if he be diſtrained to do Service elſerhere, he may diſcharge it by a 
Wet. Fins:1& .; i. -+ «+ 

None ſhall be diſtrained to do Sore of Court, unleſs he be ſpecially bound to it 
by his Charter of Feoffment, except ſuch as they, or their Anceſtots were wont to 
do it: Forty years before che making of this Statute, where then they were in- 
feoffed by Deed or without Deed. | | 

If a man live within one Hundred, and hold Land of P.: F. as of his Hundred of 
. which is another Hundred, and of another man, yet he maſt do Sute in the 
Hundred where be dwells, by rexſon of bis perſonal reftdence, and ſo to the 
County Court. Mich. 9 Cay, Sir Picrey Harberrs caſe” in the Exchequer. See the 
old Statute of Marib. 9. = | —_ 

p. 


_——— te. th. * th. A. a 


Seck. 1. 
Subſich, what, 


Tonnage and 
Poundage. 


Tax and Tallage, 


what. 


Nuinzime, 


What. 


Tenth. 


Impoß tions of 
Benevolence. 
Pole mney, 
Sbip- monty. 


Super ſede n, 
what. 


2 Subfedy and:Sypurſedeaz. OCuar. mz. 


HAN CLII. 
oy Subſidy ad Superſetleas. 
wo ai 1 101 227%: Nei! | 
Ubſdy was a Tax or Tribute, aſſeſſed by Parliament, ang 
WS. granted by:the-Commons to be levied of every Subject ac. 
cording to the value of his Lands or Goods, after the rate ot 
- ſour ClailLogs in the pound for Land, and two ſhillings tight 
=. peice for Goods, as was moſt commonly uſed 3 and 
Q-1 _ of Aſſeſſing every Mam Lands or Goods, was 
this KTR ; 0 | 
a Fiat, There did iſſue a Commiſſion out of the Chat 
do Nen of Honar or Worſhip, in every County; by ver. 
tue whereof, To call unto them the Head - Conſtables or Bailiffs of every Hundred 
end by them the Conftable, and three or four of the fubſtantialleſt Houſbolden ir 
every Town, within their Hundred, at a certain day : Which men ſo called, ot n 
many of them, a+ the Commiſſiqners thought good to uſe, did rate the Inhabitznrs 
of their own Town, in ſuch reaſonable manner as they thought meet, yet by the dis- 
cretion of the ſaid Commiſſioners, and then every man afcer his value ſet down, 
muſt at their time, pay to the Collectors appointed, after the rate afore- 


* . 


EW . 

For the Subſidy of Tonnage and Pouudage, ſee Ca/fom: and Franc hiſiu, and the 
AF, 11 March, 1650. 4 Un gt, 

Tax and Tallage was a Dizwve Quisime, or other Subſidy granted to the King 
by Parlament. | L.A 

2 uinz4me was called a Fifteen, and it was a payment granted by the Parliament 
to the King, and by him laid upon the Subjects; which was rated after the Fif. 
teenth part of Mens, Lands, or Goods in the Country; and after the tenth pare 
of Mens Goods in Citjes and Burroughs. 7 H:7.5. Bros. 244. CW 2, Inf 

ol. 77. nA a4 

1 So that this doth differ from a Subſidy, for that is uncertain as mens Eſtutes be, 
becauſe it doth light on the perſon; this is certain, becauſe it doth light onthe 
Towns, Pariſhes, and Villages in general; and it is ſo called, becauſe it mounteth 
to one Fifteenth part of that the Town was valued at beretofore; apd every 
Town, City; and Village, greater or leſs, do or may know by the Exchequer 
Roll, what their Fifteen doth à mount unto. : And this was to be levied of 
Mens Lands, or Goods, as the Cuſtom and uſe of the place was, Dyer 


143. | 
Dizmes, what, 


D'zmes was & Tribute laid on the Spiritualty, and granted to the King by Parla · 
ment, ag the. isi was upon the Laity. Bros. 342. ng nine 

All Exactions and Impoſitions of money upon the people, without their conſent 
in Parliament, by way of Benevolence. „ gee ν¹ 

poll money, Ship: money, and the like, declared to be unlawful, and taken away, 
See 25 Edw. 1. De tallagio non concedendo tem Ed, 1. 1 Ed. 3. Stat. 2. cap G. 
11 Rich. 2.9. 9 H. 4.7. 1 R. 3. 2. 19 H.). 8. 16, 17, Car. 14. 3 Car. 

See the new Goverument. Nawb.30. : 91 10 bn. | 

No Impoſicion of money may be but in Parliament, ſee Cuſtoms. Co. 2 party Inf 
cap. 30. Petition of Right, B. Car. | recs hae kh 

Superſedeas is a Writ that lieth in divers caſes; and implies a Command or Re queſt 
to forbear or ſtay the doing of that, which in appeatance of Law. were to be done, 
were it not for the cauſe, whereopon the Writ is granted. As fot example. 

A man is to have Surety of the Peace againſt him, of whom he will ſwear, that 
he is afraid, and the Juſtice required bereunto, canng deny bim; yet if the pay 


a. hk 4. _ 


2 Pa 


rg 


—— 


Cu. z. Surrender and Tenant t. 
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— Cf 
be formerly bound to the Peace, either in the Chancery, or elſwhere ; this Writ of 
Swuperſedeas lieth to ſtay the Jaftice from binding the ſame party to the Peace, 
which orkerwiſe he might not deny. F. N. B. 236. Poulton de Pace 26. 

Where a man doth bring a Writ of Error to Reverſe a Judgment, he may have 


Where it lie 
eth, or nor, 


a Superſedeas to ſtay Execution upon the Judgment; but if the Judgment were for and hon. 


Debt on an Obligation, ſingle or double, or upon a Contract, he muſt firſt enter 
into a Recognizance to proſecute with effect, according to the Statute of 3 Pac. 8. 
Plaw.49: 5 H. 7. 22. Dyer 284. 193.81. 

If one be ſued, and a ( api or Exigent be awarded againſt a man, in the Term 
he may have a Superſedeas out of the ſame Court, whence the Capias did iſſue, or 
out of the Term, from the Chancery; that the Sheriff ſhall take Surety of him 
and let him go, or that he ſhall not arreft him, if he be not arreſted. F. N. B 


137. | 

Soi one be indicted before the Juſtices of the Peace, and a Capi is out, he 
may by this Writ command the Sheriff to take Sureties for his appearance, and not 
to arreſt him, or if he have to let him go. 

If the Sheriff in his County Court will proceed in ſuch Cauſes, as wherein he is 
not to meddle, the party grieved may have a S»perſedeas and fray him, and ſo in 
divers other caſes, F. N. B. 236, 237. 

But in Attaint, be ſhall not have a Swperſedeas to ſtay Execution; nor incaſe, 
where a Sberiff or Gaolor doth ſer at liberty one that is in his cuſtody upon an Ex- 
ecation, and after doth take him again: For in this caſe he muſe have an Audits 
Querela: See eAudita Quertla, Crompt. Furiſd. 52, 59. 64. 24. 91. 98. 
113. 

All Writs of Superſedeas fhall be void, granted for Peace or Good-behavior in 
the Kings Bench or Chancery, unleſs ſuch Proces be granted upon motion in open 
Court, and good cauſe ſhewed npon Oath, and' the indorſed upon the Writ, 
and upon ſufficient Sureties, and unleſs the Proſecution againſt the party for the 
peace or Good-behavior, be bon« fide. And here falſe Sureties for the gaining of 
ſuch Writs ſhall be puniſhed, 21 7ac 8. 


—— — — 
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CHAP. CLIII. 
Of a Surrender and Tenants. 


to another that hath a higher and greater Eſtate in the ſame 
Lands or Tenements : But it is ſometimes improperly applied 
to other things. He that doth Surrender, is called che Sur- 
rendror, and he to whom it is made, iscalled the Surrendree, 
Co. ſuper Littl 337. 


properly taken at the Common-Law. 2. A Surrender by 
Cuſtom of Lands holden by Cuſtom, or Cuſtomary Eſtates, whereof we ſpeak not 

e 3. A Surrender improperly taken, as of a Deed, or Grant of a Rent-charge, 
of a patent, and of Lands in Fee-fimple to the King. 

The Surrender properly taken, is of ewo ſorts. 1. Expreſs, or in Deed, which is 
when it is done by apt words, and the Expreſs Agreement of the parties. 2. In Law 
or implied, which is when it is wrought by conſequent and operation of Law, or 
When the Law doth interpret or enure ſomething done to another intent to make a 

rof it. And inthe firſt caſe it is ſometimes by word onely, and ſome- 
ines by writing; and when it is by writing, it is ſaid to be an Inſtrument teſtifying 
apt words, That the particular Tenant of the Lands or Tenements for life or 
Bbbbbb years 


Surrender properly taken, is the yielding or delivering up of 1. Surrender, 
Lands or Tenements, and the Eſtate a man hath therein, un- what 


Surrendror, 
Surrendree. 


And there be thret kindes of Surrender. 1. A Surrender . The kindez. 
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years doth conſent and agree that he which hath the next and immediate remainder 
or reverſion thereof ſhall alſo have the particular eſtate of the ſame in poſſeſſion, and 
that he yeeldeth the ſame unto him. . 

T he Fruit and effect of a ſurrender is, that it doth paſs the eſtate of the ſurrendror 
to the ſurrendree, and that hereupon the eſtate of the ſurtendror is drowned and ex- 


bee ſaid to have continuance ſtill. And therefore if tenant for life grant arent-c 
. and after doth ſurrender his land; in this caſe the rent- charge ſhall continue not- 
ment. withſtanding the ſurrender. So if leſſee for life ' make a leaſe for years rendring rent, 
and the leſſee for life ſurrender his eftate ; in this caſe albeit the primitive eſtace for 
life be yeelded up, yet the derivative eſtate for years ſhall continue notwichRandi 
but the ſurrendree ſhall not have the rent reſerved upon the leaſe for years. So if leſſee 
for life or years break a covenant with his leſſor , and after ſurrender his eftte to 
Covenant. him, his breach of covenant is not hereby ſalved, for the leſſor may have an action of 
covenant ſtill notwithſtanding the ſurrender. And if one ſeiſed of land pranta rene 
out of it in fee, and this rent is extended on a ſtatute, or granted for leſs time to another 
and then the grantee doth ſurrender the deed of the grant of the rent to the tenantof 
the land; in this caſe the rent ſhall continue as to him that bath execution and the 
grantee, And if one make a leaſe for years rendriog rent, and the leſſee ſarrender 
his eſtate to the leſſor; bereby the rent is extinct: but if che leſſor grant the rent to 
a ſtranger before the ſurrender contra. And if one leaſe for years, and the leſlee let 
parcel of his term to his leſſor rendting rent, and after the leſſee ſurrender his whole 
eſtate;in this caſe it ſeems the rent is determiged. Co. ſuper Lite. 338.Co, 1.96. Bro. 
ſurrender. 47. Perk, Seft: 591.( 08. 145. 7. 39. Bro. Sur. 42. 
urn if leſſee tor life or years take a new leaſe of him in reverſion of the ſame thing in 
8 — 34 fur. Particular contained in the former leaſe for life or years; this is a ſarrender in law of 
render in law tbe firſt leaſe. As if leſſee for his own or anothers life in poſſeſſion or reverſion take a 
of lands. new leaſe for years; or a leſſee for forty years take a new leaſe for fifty years;the firſt 
And by what leaſe in both theſe caſes is ſurrendred. | | 
11 be Andthis rule holdeth,albeit the ſecond leaſe be for a leſs time then the firſt,as if leſſee 
in for life accept a leaſe for years, or le ſſee for twenty years, accept a Leaſe for two 
law. Or not And albeit the ſecond leaſe be voidable, as being made upon condition, as if leſlee for 
By acceptance twenty years take a new leaſe for 20,years upon condition that if ſuch a thing happen 
and — of the ſecond leaſe ſhalbe void, and the thing doe after happen; in this caſe both theſe 
* new eſtate. leaſes are become void. As where the leſſor doth grant the reverſion to the leſſeeupon 
condition, and after the condition is broken. 

Or if che ſecond leaſe be made by tenant in tail, or the like: as if a man male a 
leaſe for years of land , and then make a Feoffment to another of the land , and then 
take back an eſtate to him and bis wife of the land, and then make a new leaſe to the 
leſſee for ten years; this is a ſurrender in law of the firſt leaſe. But if the ſetond leaſe 
be meerly void, then it is otherwiſe, And therefore ifthe leſſor doe by wards of co- 
venant only promiſe to his leſſee that he ſhall have anew leaſe,and doe never 
make him; this is no ſurrender in law. And this rule as it ſeems holdech alſo, alben 
the ſecond leaſe be to the leſſee and a ſtranger, or to the leſſee and his wife: and albeit 
the ſecond leaſe be by word only, and the firſt leaſe be by deed, if ſo be that the thing 
granted by the leaſe be ſuch a thing as may paſs by word without writing; and albeit 
the ſecond leaſe be in another right, as if the hu: band have a leaſe for years in — 
of his wife and then take a new leaſe to himſelf in his own name: and albeit the firſt 


leaſe be to begin preſently, and the ſecond be to begin at a day to come, ot + cenverſa 
and albeit there be a mean eftate between, as if land be let to A. for years, andafter 
let to B. for years, to begin after the firſt term, and the aſſigne of A. doth takea new 
leaſe, So if one demiſe land for ten years to one, and after demiſe it for ten years co 
another, to begin at Xichae/mas, and after the firſt leſſee accept a new leaſe. Fot in 
all theſe caſes there is a ſarrender in law ofthe firſt leaſes. 14 H 8. 15. Plow. 194- 
Dier. 28. Co. 10.67.Perk. Seft. 617. Co. 5.11. Fitz. Surrender. 3. Co, ſuper Lis. ab. 
37 H. 6. 17. Dier. 140, 14 1. Dier 272: Dier. 15 8. 177. Ce 5: 54. 55. Kelw. 70. Da 
140. 141.1. Dier 178. Paſc. 40. El. Co. ſuper. Lit. 338. Cv. 6. 69. 10.5 3.67.5. 1. D 
280. Dier 93. 11 2. Aud 


tinct in the eſtate of the ſurrendree; And yet not ſo but that to ſome purpoſes it ſhall- 


Guarys}, Surrender. 


923 


And if thete be two leſſees for life, or years, and one of them take a new leaſe for 
years, this is a ſurrender of his moityʒ whereby it doth appear that a ſurrender in law 
may be made of ſome eftates which cannot be ſurrendred by a ſurrender in fair; for 
fartior eſt diſpopprio leg quam beminis. And bence it is that a corporation aggregate 
may make a ſurrender in law without deed, although it cannot make an expreſs ſur- 
render without-deed. But if the leſſee doe only licence the leſſor to make a feoffment 
and to give livery of ſeiſin: or do give livery of ſeiſin for bim as his Atturney: or doe 
licence him to enter into the land and no more, neither of theſe things ſhall be ſaid to 
de a furrender in law. So if the ſecond leaſe be made of another, and not of the fame 
thing whereof the firſt leaſe is made, as where the firlt leaſe is of the land, and the 
ſecond is made of a rent or other profit to be taken out of the land, or the firſt is of a 
Manor, and the ſecond of the Bayliwick or Scewardſhip of the Manor, or the firſt is 
of a Park, and the ſecond is of the Keeperſhip of the Park; in theſe caſes there is no 
ſurrender of the firſt leaſe, Alſo if the ſecond leaſe be not a good leaſe, perhaps ic 
ſhall not be conſtrued a ſurrender. See Co. 2. Lanes Caſe. 17, Dier. 46. Co. 2. 60: 
Co. 6. 69. 10. 67» Perk, Sect. 608, Bro. Surrender. 48. Trin. 5. ac. (v 6:69, Ad. 


ed. 2 
ay if leſſee. for 20 years male a leaſe for 10 years and he after take a leaſe for 5 
years; this is not properly a ſurrender, but it makerh void the firſt leaſe as it enurech 
by way of diſſolution of Contract. | | 

But if the firſt leaſe be of the land it ſelf, and the ſecond leafe is of the veſture of 
the ſame land, this is held to be a ſurrender of the firſt leaſe. So if the ſecond leaſe be 
not to begin untill the firſt leaſe end, the taking of this ſecond leaſe is no ſurrender 
of the firſt leaſe. So it bath been ſaid if one make a leaſe of black acre in Dale, and the 
leſſee accept a ſecond leaſe of all the lands of the leſſor in Dale in generall words, and 
the leſſor that doth make the leas have divers other lands there beſides this acre that 
this is no ſurrender of the firſt leaſe. Sed quere of this, for others do much doubt 
it, 

So if one enter into land. and make a leaſe for the trial of the title only, and after the 
leſſor (he and the leſſee being both out of poſſeſſion) make another leaſe of the ſame 
thing to the leſſee; ir ſeems this is no ſurrender of the firſt leaſe: but if the leſſor enter 
before he make the leaſe contra. Trin. 5. Zac. Sir 8 (bamberlains caſe.See Dier. 200. 
(+. 5+ 11. Per. Curiam. B. R.. Pac. 

To make a ſurrender in deed of lands, and to make them to paſs by ſuch a 
furrender, theſe things are firſt of all required. 

T bat the ſurrendror be a perſon able to grant and make, and the ſurrendree a per- 
ſon capable and able to take and receive a furrender, and that they both have ſuch e- 
ſtates as are capable of a ſurrender, And for this purpoſe: | ' 

1. That the ſarrendror have an eſtate in poſſeſſion of the thing ſurrendred at the 
time of the ſurrender made, and not a bare right thereunto only. 
2. That the ſurrender be to him that hath che next immediate eſtate in remainder 
or reverſion, and that there be no intervenient eſtate coming between. 

3. That there be a privity of eftate between the ſurrendror and the ſurten- 


ree. 
4. That the farrendree have a higher and greater eſtate in the thing ſurrendred, 
then the ſurrendror hath, ſo that the eſtate of the ſurrendror may be drowned there- 


in, ; 
5; That he have the eſtate in his own right, and not in the right of his wife 
c 


&c. 
6. And chat he be ſole ſeiſed of this eſtate in remainder or reverſion, and not in 
jointenancy. 

7. Some make a ſeventh and that is that he that doth ſurrender be in poſſeſſion of 
the thing ſurrendred. And therefore hold that the ſurrender of land made in London 
of land in Eſſex of the land when the ſurrendror is out of the poſſeſſion is void. 
Goldsb.q7. Pl. 3. | 

As for examples, infants, women covert, mad and lunatick men, and all ſfucti 
perſons, as are diſabled to grant, are diſabled to make a ſurrender, 
Bbbbbb 2: and 


5. What ſhall 
be ſaid a ſur. 
render in deed 
of lands. And 
when they ſhal 
be faid to paſs 
by ſach a ſur · 
tender. Or not 
I. In reſpect of 
the” perſon bes 
tween whom 
it is made, and 
their eſtate & 
poſſeſſioa. 
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Husband and 
wiſe. 


E xecartors. 
Tenant in 
common. 


Jointenant. 


Livery of 
ſeiſin. 


and none but ſuch as may grant their land may ſurrender cheir land, $14 Pert. 59 his 
chap: of ſurrender in toto. Bro. Surrender in teto. Fitz. Surrender in toro. Cv. ſaper 
Litt. 338. A Corporation aggregate of many catmot make an . 
without a deed, but it may make ſuch a ſurrender by deed. And ſuch perſons as are 
diſabled to take by a grant are diſabled to take by « farrender, and ſuch as may bee 
grantees, may be ſurrendrees; and therefore n nder made to an infant is 
If che husband bave a leaſe or eſtate for years in the right of his wife, he alone, or be 
and bis wife together may furrender this; but if the husband have an eſtare for life in 
the right of his wife, being tenant in dowet or otherwiſe, and he alone, or be and ſhee 
together ſurrender this; this ſurrender is good only during the life ofthe husband, 
except it bee made by fine. Co: 10.67. Perk Sed. 613.6 12. Bro. ſurrender. 44.21 H. y. 
25 One executor may fi an eſtate or leaſe for years whick the execotors 
have in the rigbr of their teſtator. If there be two tenants in common and one of 
them have the particular eſtate, and the other the fee-fimple; as where an eſtate is 
limited to two and the heirs of one of them, and he that hath the eftate for life doth 
alien his part to a — in this caſe the alience muy ſurrender to the other join- 
tenant. So if there be three jointenans for life, and the fee-ſimple is limited to the 
heirs of one of them; and one of the jointenantsfor life doth releaſe to the other, and 
he to whom this releaſe is made doth ſurrender to him that hath the fee-fimple; this 
is a good ſurrender ef a third part. But otherwiſe-one jointenant cannot ſurrender 
to another jointenant, albeit he be tenant for life which doth make, and the tenant 
in fee · ſimple, that doth take che ſurrender. Perk. Sect. 586, 38 77 Firt: ſar. 2. A leſſer 
for life or years, may ſurrendet to bim that is next in tema inder in fee · ſimple, ot fee- 
tail, or to bim in reverſion in fee, and this is a good ſurrender, and a ſattender as it 
ſeems may be made to the grantee of the reverſion before atturnment, ſo as arturn- 
ment be afterwards made. Perk. Seft.584-Co ſuper Litt. 338. Per Sett. 600. Iro. ſur. 4. 
Aud in caſe of the ſurrender of an eftace fot life there needs no livery of ſeiſin us in 
caſe of the grant of an eftate for life. Dier.251.358. 280. A leſſee for years of a term 
to begin at a day to come cannot ſarrender it by an actuall ſurrender before the day 
the term begin, as he may by a ſurrender in law. ——— 1,602. 4 H. 5.10. Ce. 
6. 9. If leſſee for life be diſſeiſed, or leſſee for years be ouſted, and before his entry 
or the get:ing of the poſſeſſion again, be ſarrender his eſtate to him in reverſion; this 
ſurrender is void. So if a woman that hath title of dower ſurrender it to li in rever- 
fion before ſhe bath recovered it; this farrender is void. And yer if leſſee for years 
after bis term is begun and before his entry, when no body doth keep from bim the 
profits, doe ſurrender his eftate; it feems this is a good furrender; but if another enter 
before bim, and keep him our, it ſeems otherwiſe. Perk, Se. 600,601, 602, 603. If 
there be leſſee for years, the remainder for life, the remainder or reverſion in fee, atd 
the leſſi e for years be oufted,and he that ouſted him die ſeiſed, and then the leſſee for 
years er ter, and then the tenant for life furrender to bim in remainder or reverfion in 
fee; this is not a good ſurrender, for there is in this caſe but a bare right of remainder 
for life and in fee; bnt if the leſſee for years had not been oufted, it had been a good 
ſurrender. If there be leſſee for years, the remainder for life, the remainder in fee;the 
leſſee for years may ſurrender to the leſſee for life, and ſo may the tenant for life to 
him in remainder or reverſion in fee, hut ifthere be tenant for life, the remainder for 
life, the remainder in fee; in this caſe the ſecond renant for life cannot ſurrender to 
him in remaindet᷑ in fee. Perk Set. 05. Dier.251.1f a leaſe bee made for life or years 
to A. the remainder for life to . the remainder in fee tail to C. and the firſt tenant 
for life or years doth furrender to C. or to the leſſor, Z. being the next in remainder 
for life being then —— is not a good ſurtender, neither can it take eſſect a5 4 
ſurrender in reſpect of the intervenient eſtate. And ſo ſome ſay the law is if rhe middle 


remainder be but for years only; as if a leaſe be made for years, the remainder for 
years,and the firſt termor ſurrender his intereſt to the leſſor; this is no good furren- 
der. Sed quere. Perks Set.588,For it ſhould ſeem that a future intereſt will no more 
hinder an actuall ſurrender of the firſt leſſee, then a ſurrender in law. And ſo alſo it 
ſeems the law is for a concurrent leaſe, which for the latter part of it is in the nature 
of a future intereſt. Dier.112, Plow. 190. Dicr. 9. Pim. 432, 433+ 


But 
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But if in this caſe it fall out the —— remainder g — — — — 
to A. for life, or the remainder to a monk (who is a perſon uncaps or 
life or years, the — to J. S. in fee; in this caſe A. the firſt tenant nizy ſur- 
render to him in remainder in fee , and che ſurrender is goo 
make a leaſe for 5 years, and the leſſee for 5 years enter, and after the leſſee for 20. 

ſurrender to him in reverſion or remainder; this is a ſurrender; So alſo if 
the two leſſees join in the ſurrender: So alſo if the firſt leſſee ſurrender firſt, and the 
leſſee for 5 years ſurrender after. But if the leſſee for five years ſurrender to him in 
the reverſion or the remainder before the farrender of the leſſee for 20 years; this 
cannot take e ſſect as a ſurrendet for two cauſes. Perk, Sect. 4. 14 H. 7, 3. Plow. 
541. Bro. Sur. 16. 

1; Becauſe there is a remnant of the term as an intervenient eſtate to hitider the 
drowniog of the term. = 

2, Becauſe there wants 2 privicy betweeen the leſſee for fire years, and him in re- 
verſion. : 

If tenant in fee · ſimple ſurrender to the Lord Paramount of whom the land 
is held this can n:ver take effect as a ſurrender, unleſs it be in a ſpeciall caſe where 
the Lord beth cauſe to have a Ceſſavit. So if renant in tail ſarrender to him in re- 
mainder or reverſion in fee- ſimple; this cannot take effect as a ſarrender . So if leſſee 
for life ſurrender to him in remainder for years: or tenant for thellife of . ſurrendet 
to him that hath an eſtate for the life of C. theſe are void ſurrenderi; for the eftates 
of them to whom they are made, are not capable of ſuch ſurrenders, for they are not 

reater then the eftates of the ſurrendrors, and therefore not able to drown the e- 
ates ſutrendred. And yet if leſſee for the life of another, or for his own life ſarrender 
his eſtate to him in remainder tha is cenant for his own life, this is a good ſutrender, 
for an eftate, for a mans own life is greater in jud of law then an eſtate for a- 
ber mans life. And hence it is that if a leaſe bee made to two for their lives, the 
inder to a third perſon for his own life, and one of the firſt tenants for life ſur- 
er his eſtate yoro bim in remainder for life ; this is a good ſurrender for a 


ty. 

5 ie leſſee for life or years farrender to him in remainder or reverſion that hath no 
good eſtate inthe remainder or reverſion,as where the remainder or reverſion is gran- 
ted by word only, or being granted by deed there is no atturnment of the renant to 
the grant, or the like;this furrender is not good. And yet if tenant in taile make a leaſe 
for life whereby be gaineth a new reverfion (but defeaſtble) and the tenant for life 
doth ſurrender to the tenant in tail, this ſhall be a ſurrender. So if a woman in- 
hericrix have a husband, and they have iſſue a ſon, and the husband dieth, and the 
take another husband, and he letteth the land for life, and the wife dieth, and the ten- 
ant for life doth ſurrender his eſtate to the ſecond husband, this is 4 good ſurrender 
to moſt purpoſes. Bro. ſur. g. Fitz. ſar.10« Perk, Sect. 3 90. Perk: Seft. 589. (6; ſu- 
per. Litt. 42. 3 61. Perk. Sect. 590. Co. 2. 46. Co. ſuper Litt. 338. mr 

If a feme ſole be ſeiſed of land in fee, and ſhe make a lesfe thereof to a ſtranger for 
life, and then take a husband, and the leſſee ſarrender to the husband, this is no good 
ſurrender, neither can it enure ſo, becauſe he to whom it is made hath not the rever- 
ſion in his own but in his wives right. Perk. Sect. 6 2a. 

It is farther alſo required in every good ſurrender, that if it be made by word and 
without deed,that then it be made in che ſame County where the land to be ſurren. 
dred doth lie, but by writing a man may make a ſurrender of lands that doe lie in a 
other County. and in what place ſo ever it doth lie. And a furrender may be by wor 
or writing of lands lying witbin the ſame County in any place out of the land. And 
therefore if tenant for life ſurrendet to bim in reverſion in any place ont of the land 
within the ſame County, and the ſurrendree agree to it, the freebold is in him pre- 
ſently: Bro. ſur. 2. 8. Fitz, Partition. 5. Perk. Seft. 5 83. 

3. Thar it be made of ſuch things, of which a ſurrender may be made. For ſurten- 
ders may not be made of eſtates in fee-fimple, or fee-raile, nor Yer of rights or titles 


good. If leſſee for 20. years 


2. Ia reſpeR of 
the place 
where it is 
made. And 
where the ſur- 
render of land 
in one County 
may be good 
tor the lands 
thar doe lic in 
another coun- 
ty. Or not. 
3. In reſpe& of 
the matter or 
thing. And of 
What things 2 
ſurrendet may 


onely of eſtates for life or years, nor yet of part of an eſtate for life or years, at if a be made , Or 
man have a leaſe for ten years, he cannot ſurrender the laff feven years, and keep to nor. 


himſelf 


— 
_ 


4.1 reſpe& of 
the manner. 
And how and 
by what words 
a ſurrender 
way be made. 
and where it 
may be made 
wirhour decd, 
and upon con- 
dition. Or not. 


at by dower, by the curteſie, or as tenant in tail after poſſibility of iſſue exti 
f . — or years determinable upan lives, and that of a ny —— houſes, ls 


Surrender , Crar, 153, 
himſel#the three years. But otherwiſe one may ſurrender any kinde of eftate for life 


nct, or 


c ommons, rents or the like, that are grantable from one to another, and ſuch ſurren. 
ders are good. See Brownlows Rep. 1. parti40.41, 2. part, 155. Bro. ſurrend, in toto. 
Per, chap. Sur. in toto. Co 5. II ſaper. Litt. 338. 11. | — 
4 That there be words, or words and deeds ſufficient to make the mind of the 
ſprreadror to appear that he it willing and defirous ro part with & yield up the thing 
ſurrendted into the hands of the ſurrendree : And herein it is to be known that albeie 
the words ſurrender , Give or yeeld up, be the moſt ſignificant and proper words 
whereby to make a ſarrender, vet any other words, eſpecially if it be in the ſurrendet 
of.a.legſe for yeat that, do teſtifie and declate the will and aſſent of him that is the 
particular tenant, that he in the remainder or reverſion ſhall ha ve the eſtate of the 
renant, be fulficient to paſs the eſtate by way of ſurrender. And therefore it leſſee for 
life or years doe by word or writing ſay, that he will hold the land no longer, and 
iſh him in reverſion ot remainder therefore to enter. Or that it is his defire that he 
ill enter into the land, and have it and his eſtate therein: Or that he is content 
that. he ſhall have bis eſtate, or have his leaſe ; ſuch, or any ſuch like declaration as 
this made to him in reverſion or remainder, will be a good furrender.Perk. Sec 607 
608, 60, Dier. 251.Bro. ſur. 1. 35. 37-17. 21 H.7.7.Soif leſſee for years deliver his 
Indenture to a ſtranger, to deliverit and all his eſtate up to him in reverſion and doe 
appoint the ſtranger to deliver and ſutrender it to him in reverſion, and he doe ſo, and 
he in-reverſion accept thereof; this is a good ſurrender;but otherwiſe it is of an eſtate 
for liſe. I EL 
So if the particular Tenant doe by the words Give, Grant or Confirm, paſs 
his eſtate to him in reverſion, and he doe enter and agree to it; this is a good ſurren- 


der. | 
And by all theſe ſurrenders the eſtates will paſs by way of ſarrender,except I 


in ſome ſpeciall caſes where the intent of the parties doth plainly appear to be t 
the eſtate ſhall not paſs by way of ſurrender, See Brow»l. 1. part.208, Hil.z7 El, 
R. Sleigh and Batemans. caſe; But if a leſſee for life or years doe only goe from the 
houſe or land; and carry away his — and cattell, and ſo waive the poſſeſſion fot a 
time, either becauſe the leſſor ſhall not diſtrain them for rent behind, or the lle, and 
thereupon the leſſor doth enter and enjoy itʒ this is no ſurrender. neither is this a good 
yeelding up of his eſtate, And in ſuch a manner and by ſuch words ss before, any thing 
the may de granted by word without wricing, may be ſurrendred by word without 
writing, ſo as it be made withia the ſame County where the thing ſurrendred doth 


Wh. 2." 
And this holdeth true albeit the eſtate to bee ſurrendred were created by 
decd, : 
But ſuch things, as commons,rents,advowſons,reverſions, remainders. and the like, 
that cannot bee granted without deed cannot be furrendred without deed. And there- 
fore if a leaſe be made for life, the remainder for life by word of mouth without any 
2 he in the remainder for life cannot ſurrender his remainder for life without 
deed. | 
So where one hath a rent, advowſon or the like, as Tenantin Dower, or by the 
rourteſie; this cannot be ſurrendred without Deed. And in caſe where there is any 
ſpeciall matter to be contained in the ſurrender, as reſervation of rent, condition, ot 
the like, there for the moſt part it muſt be by deed; or it will not be good. And there- 
fore if tenant for life declare himſelf by word of mouth to be contented and agreed 
that be in the reverſion ſhall have the land and his eſtate therein; rendring ten ſhil- 
lings a years Rent : or yaying ſuch a ſumme of money, or upon condition that if he 
ſurvive the 'eſſor he ſhall have it again &cc. this is no good furrender, Perk. Sect. 581, 
582:583. Fitz. Sur. 1. Co. ſuper Litt. 338. Dier. 251. Bro. Fur. 16. And a ſurren- 
der may be made alſo upon a condition precedent or ſubſequent, as if it be with reſer. 
vation of rent that if it be not paid it ſhall he void; bor if it be an eſtate for life that it 
ſo ſurrendred, itſcems it muſt be made by writing indented, and ſo like n iſe it — 
ecm 


—— 


CAR zz. Surrender and Tenants. 927 | 


the law is of the ſurrender of a leaſe for years upon a condition, or however it 
«moſt ſafe ſo to doe. Perk, Se. 607, 6c8. 609, Dier. 251. Bro. ſwr.1. 35. 37. 17. 
11 H.7.7. Hil. 3 2 El. B. R. Sleigh and Batemans caſe. Perk, Seft. 58 1,5 82,583. Fits, 
ſur. i. Co. ſuper Litt. 33 8 Dier 25 1. Bro. ar. 16. Perk. Se. 024.623. Co. ſup. Lit. 2 1 8. 
T bat the ſurrend ree doe agree to, and accept of it for untill then the ſurrender is 5. In reſpect of 
got perfect, but if the ſurrendree doe once agree to it, he cannot after —— , for che —— 
dis firſt agreement doth perfect the ſurrender. But the actuall entry of the ſurrendree of him to 
into the land is not neceſſary. And therefore if tenant for life or years ſarrender to ham the ſur} 
him in reverſion ont of the land, and be agree to it, he hath the land in bim preſently, Ind wid 
And yet he may not bring any action of Treſpas againſt any man for any Treſpaſs — is 
done upon the land untill be have made his entry. #erk, Seft. 608, Litt. Brg. 163. neceſſary, 
March. Rep. 5. Agreement. 
It I make a leaſe to 7. S. for ſo many years as J. D. ſhall name, J. S. cannot ſurrender **<Pabs- 
this before J. D. name the time. Goldrb. 168, by pudge Popham. ; 
But here note, that in the caſes before where things may not paſs by way of ſar. 
tender, either becauſe of an intervenient eſtate, or the likey if there be ſufficient words 
in the deed, it may avail to other purpoſes, and may enure and paſs the thing by way 
of grant; but then if it be an eſtate for life that is intended to be — , there 
muſt be livery of ſeiſin made upon the deed. And wherefore if there be leſſce for 
ears, the remainder for life or years, theremainder in fee, and the leſſee for years 
in poſſeſſion doth ſurrender and grant all bis eſtate co him in remainder in fee; how- 
ſoever this deed cannot enure as a ſurrender, yet it ſhall enure as a good grant of the 
eſtate of the leſſee for years ants him in remainder in fee. Perk. Sell. 588,589. 

A ſarrender in generall ſhall be taken moſt ſtrongly againſt the ſurrendror, and — — 
moſt beneficially for the ſurrendree. And therefore if I hold of the leaſe of 4. one confirnd ang 
acre for life, and another acre for years, and I ſurrender to A. all my lands, or all taken. 
my lands I hold of his leaſe;by this ſurrender both the acres are ſurrendred. But if the 
ſurrender be of all the lands I have or hold for life, or of all the lands I have or hold 
for years of the leaſe of A. contra. And if I hold one acre for life of the leaſe of the 
father of J. S. and I hold another a ere for life or years of the leaſe of J. S. himſelf, 
and I ſurrender to 7. S. all the land I hold of his leaſe; by this the land that 
I had by the leaſe of his father doth not paſs. A ſurrender to one jointenant ſhall be 
conſtrued to enure to them all. But if tenant for life or years grant his eſtate to one 
of the jointenants in reverſion, it ſeems this ſhall not enure as a ſurrender co them all, 
but as a grant to him alone. Perk, SefF 610.611. Perk Seft.615. Bro. Far. 54. 

If the leſſor make, and the leſſee take a new leaſe upon condition, this ſurrender 
in law is abſolute, and albeit the condition be broken, yet the ficſt leaſe is gone. But 
if the leſſee ſarrender or grant his eſtate co the leſſor upon condition; this condition 


if it be broken may teveſt the eſtate. Co. ſuper Litt. 218. l 
See more in the next queſtion, and in Expoſition of Deeds. — 
If any kind of tenant tor life of land infeoff him in remainder or reverſion of the — other 

act made, or 


land, or grant his eſtate to him in remainder or revecſion; this ſhall enute as a ſur- q 

render. And if leſſee for years before his term doe begin, make a feoffment to him in — Joy 
reverſion or remainder,or grant his eftate to him, this ſhall enure as a ſurrender And or years, ſhall 
if leſſee for life grant his eftate to him in reverſion, the remainder in fee to another; be à ſurrender 
this ſhall enute as a ſurrender, and this remainder is void. But if ſuch a tenant for life — not. And 
make a leaſe to him in remainder or reverſion for the terme of the life of him in re- — 
mainder or reverfion; this ſhall not enure as a ſurrender becauſe it doth not giye the conſtrued and 
whole eſtate, but it ſhal enure by way of grant. So if leſſee for life make a leaſe tohim taken. 

in remainder in tail for term of che life of him in remainder; this ſhall not enure as a *-When it is 
lurrender, but as a grant, and ſhall end with the life of che grantee. If leſſee for forty — 2e- 
years make a leaſe for thirty ſeven years on condition, & after grant bis eſtate to him remai — 8 
in teverſion, and the ſecond leſſee atrurn;this ſhall enure as a ſurrender. If there be ten. 

ant for life, the remainder in tail to a ftranger, and the remainder in tail to another 

ſtranger, the remainder in fee to the tenant for life, and the tenant for life doth make a 

feoffment to the firſt tenant in tail, this ſhall enure as a ſurrender of the eſtate for life 


and as a grant of the reverſion in fee alſo. If tenant for life being a woman take a 
husband 


_ ——— 


— 


Hasband, and then her Husband and ſhe by Deed indented make a leaſe to him in 

reverſion for the life of the Husband ; this ſhall not enure as a ſurrender, but as 3 

rant. If there be Tenant for his own life, the remainder to 7 & for his life, and the 

or Tenant for life ſurrender to him inremainder for the life of him in remainder. 

it ſeems this ſhall enure as a ſacrender, and is no forfeiture; but if he grant it to him 

for the life of a ſtranger, and make livery of ſeiſin, this is a forfeiture. If Leſſee for 

Fofſcirore; life, the Reverſion being in-jointenants, grant the Land to one or all of the Jointe. 

' nants for twenty years; this ſhall.not enure as a ſurrender, but as a grant, for t 

remains an — in the Leſſee ſtill as a mean eſtate. If Leſſee for. years make him in 

Reverſion or Remainder his Executor; this ſhall not enure as a ſurrender, albeit it 

doe give him the whole eſtate. If Land ibe given to the Husband and Wife, the Re- 

mainder to I, S, and the Husband diſcontinue in Fee, and take back an eſtate to him 

and his Wife, the Remainder to N, and die, and the Wife claim in by the ſecond 

eftare, and ſurtender to N; this ſhall not enure as a ſurrender, but az a grant. 

Bro. ſur. 3. 5. Perk. ſeft, 616. 620.623. Co ſuper Lit. 42. Bro. Sur. 49, Paſch. 

7. Pac. B. R. Peri ſeit. 52 1. Co. ſuper Lit. 42. Bro. ſurrender 17, Perk et, 
615. Bro. ſurrender 52, Bro, ſurrender 36. 

0 If Leſſee for liſe or years grant his eſtate to him in Remainder or Reverſion aud a 
— — ſtranger; this ſhall enure as a ſurrender of the one half co him in Reverſion and as 
to him aud a à gtant of the other moity to the ſtranger, And yet it is ſaid, that if Leſſee for life of 
ſtranger. Land grast his eſtate to him in the Reverfion and two others, that hereby they have 

a joint eſtate, and the ſurvivor ſhall have the whole. If Leſſee for life make a leaſe 
for bis own life to the Leſſor, the Remainder to the Leſſor and a ſtranger in Fee - 
- this ſhall enure as « ſurrender of the one moity, and a forfeiture of the other moity. 
Forfcitare, If Tenant for life ſurrender to the Husband of a woman Tenant in Tail ot in Fee; 
this ſhall enure as a grant, not as a ſurrender. And ſo alſo it ſeems is the Law when 
the ſurrender is to the Husband and Wife. And if B be Tenant for life, the remain- 
der to (in Tail, the remainder to Din Tail, and B infeoff C and & his Wife in Fee; 
this ſhall not enure 8s a ſurrender, but it is a forfeiture : ſo that if C die without 
iſſue D may enter. Where be Leſſee for life, the reverſion to two Co L 
and one of chem take a Husband, and the Leſſee doth grant his eſtate to her and her 
Husband ;this ſhall not enure as a ſurrender, bur as a grant. And yet if Tenant for life 
doe gran: his eſtate to the Husband and VVife, ſhe having the reverſion if ſhe be 
an infant and within age at this time: it ſeems this ſhall enure as a ſurrender, not 
as a grant, Bro. ſurrender 11. Co. 2. 61, 3. 61. Perk. ſect. 619. Co. ſuper Litt. 
335+ Perk. ſect. 622. Bro [wrrender 20. 34. 23. Bro. ſurrender 46 Perk. ſect. 623, 
21 H. 7.40; Bro. ſurrender 34. 

When iris If Tenant for life, or years, and he in Reverſion or Remainder by {word without 
done wih Deed join in a Feoffment ; it ſhall be ſaid the ſurrender of the eſtate for life or years 
him in rever · to him in the reverſion, and the Feoffment of him in reverſion. 
fionor remain. Bur if he in reverſion infeoff the Tenant for life without any Deed ; this ſhall 
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der. enure firſt as a ſurrender of the Leaſe for life, and then as a Feoffment, See mote in 
Deed Numb. and ſee Brownl. 2 part 75. 156. Plow. 140. Dier 358. 
— = | If I have a tent in Fee, for life, or years, iſſuing ont of another mans Manor, or 
ced or Ken 


— other lands, I may ſurrender it, for if I deliver the Deed of the grant of the rent to 
ren greg. and be cancelled unto any one that hath any eſtate 6f the Manor or Land in Fee ſimple, 
how ſuch a for life, or years, in poſſeſſion or remainder, either ſolely by bimſelf, or jointly with 
ſurrender ſhall others, this is a good ſurrender, and hereby the rent is extin and gone. 
enure ot be But one that is Tenant in Tail of a Rent cannot ſurrender it, neither will the 
mi delivering up of the Deed in this cafe determine the rent. 

And if one be ſeiſed of Land out of which a rent is iſſuing in Fee, and 
is diſſeiſed, and during the diſſeiſin the grantee of the rent ſurrender his rent, and 
give up his Deed ; it ſeems this doth not extinguiſh the rent, yet hath the Grantee 
no remedy for his rent when he hath delivered up his Deed. And yet if one 
be ſeiſed of Land in Fee, out of which a rent is iſſuing in Fee, and be die 
wichont Heir, ſo that the Land Eſcheit, and before the Lord enter upon 
his Eſcheat, he that hath the Rent doth ſurrender the Deed of the Rent 

to 
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tothe Lord ; it ſeems this is a good Surrender to extinguiſh the Rent. And if the 
Grantee of a Rent · charge in fee, grant the ſame to him in Fee, that is ſeiſed of the 
Land in Fee; this ſhall enure to excinguiſh the Rent, but if be grant ic to one that 
dath onely an Eſtate for life, contra. 14 H.. 2. Perk, Seft. 585, 590, 591, 594, 
595,396, 397. 598.606. ITY ITT IEEE 
Of Tenants. 

Oc all forts of Tenants holding Eſtates, theſe things are to be known, - *.... 5 
45. The Tenant in Fee-ſimple of Land bath che moſt abſolute Eſtate 3 am fur — — 
bm and bis Eſtate, theſe things are to be known: | Its 155 
-;Firſt, He may diſpoſe this Land or Eſtate by Act executed, or his laſt Will it his 
pleaſure, or de may charge it at dis pleaſure. N 

Secondly, He may make what waſte and deſtruction he will upon his Land. 
Thirdly, His Wife ſhall have Dower of a thirds of ic, her Husband ſhall be Te- 
nant by the courteſie of it that hath it. q „ | 
+Fourchly, He may notwithſtanding forfeit it by committing Treaſon or Felony. 
Fiſthly, It will de liable to the Debcs, the which be doth by Deed, engage his 
Hejr to pay+ See Eftates, | 
2. The like may be ſaid of a Tenant in Tail, fave onely in the Caſe of Forfeiture Tenant in 
by committing of Felony : And if be will diſpoſe of, or charge his Land for Tail. 
une 22 bis Own life, he muſt do it by Fine or Recovery, otherwiſe by he 
aanot do it. 
3. But a Tenantin Tail after poſſibility of Iſſue Extinct, hath but an Eſtate for Tenant in 
kie And this although, —— of is it hath more Privileges then ether Jai) after pol 
Eſtaces for life, for this Tenant is not puniſhable for Waſte ; yet not as tothe quan- xtink. 
ty: Therefore if this Tenant moke an Eftate in Fee fimple, Fee-tail, or for any Tenant by the 
uber life then his onof his Land, he doth forfeit it no more then any other Te- Courtefie, in 
unt that bolderh for his own life, as Tenant in Dower, by the Courtefic, or for his 23" for 
onn, or for anothers life. | — 
A touching all which Eſtates, theſe things are to be known. lite. 
1. That none of theſe, but che firſt, can commit Waſte, onely they may take and 
hall have reaſonable Eſtovers of Fire-boot,Plough-boor, HouF-boor, Hay-boor, c. 
2. They cannot charge, or grant it, but for theirowa lives, and if they do ſo they 
will forfeit their Eſtates. 
2. If they grant their Eſtates to another for theit lives, or hold for another: life, 
22 — bold the Land, fo there will be an Occupancy, if it be not care- 
y prevented. 
4. There ſhall be no Tenancy in Dower, or by the Courteſie under ſuch a Tenant. 
3. They cannot make it liable co their Debts, but for their own time. 
6. It is forfeitable for Treaſon or Felony : But it ſhall not be forfeit by an Out- 
lawry, as a Leaſe for years ſhall be. 
7. The like is for a Leaſe for years; — — 
1. That a Leaſe for years ſhall go to an Executor or Adminiſtrator as a Chattle, Tenant for 
years. 


* 


which a Leaſe for life cannot do. 
2. The Tenant may grant ot charge it, during the Leaſe onely, and if the Tenant 
make a Feoffment, Gift in Tail, or Leaſe for life of the Land, he forfeirs it. 
3. He may not do Waſte. 
4. If the Tenant be out - lawed, though but in a Perſonal Action, he doth for- 
it. 
5. TheTenant at Will, and at Sufferance, is the loweſt and leaſt Eſtate of all; 
this cannot be granted, nor charged, nor injoyed but at pleaſure. 
Se for theſe things in Eſtates. 


Cccccc CHAP. 
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Term, what. 


Vacation. 


Se: 1. 
Temps or Time. 
in$nce, 


Limitation. 


An jour (f 
Wath 


Tame Bedſts. 


1. In divers caſts 


CHAP. CLIV, 
Of the Term-time, and Tame Beoftr. 


4 


His word Term is ſometimes taken for the bounds and limits of time" 
a6 Leaſe for Term of life, or for Term of years ; or elſe for 1 
time, when the Courts at Meſtminſter, are all open td hear all 
plaints for Wrongs, and to ſeek Right by courſe of Law: To 
which; in this reipoct, is oppoſed the reſt of the year called Vata- 

tions. And of theſe Terms, are four' in the year; but for them 

bo and cher Retorns. See Retorm 32 H. 8. 21. Mi cb. 13, And 
the r Statute of 16, 17 Car.6. By which, Michauſmas Teum is to begin at Tire, 

Michael, for the keeping of Eſſoyns, Profers, Retorns, and other Ceremonies here- 

tofore uled, and the full Term ſhall be four days after, unſe ſe it hap on a Sunday, 

than it is to be the next day. And in this Term ſhell be but fix Rexorns, vis. Tyr 

Michael. Menſ. Michael. Craft. Anim. C raſt. Mar. Oct. Martin, and Dein 

Alarem. ; | 
Fur Time, theſe things ave to deknown, | 5 
I. TheLaw dork divide and apply Inftance (a thing not divida ble by Logiciens) 

to ſeveral purpoſes, as if they were ſeveral times. And herein are two RulesorFigi. 

ons of Latv. Firlt, Priority of tima is imagined in things done together. Secondiy, 

In chings done in an inſtant, a Friority is tuppaſed allo. Hence it is, that be that 

ul bimielf, is ad a Felon, albeit he be not a Felon, till he have done it, and 

then ke is not in being: Pf. 1 10. 5 0. 11 H. 7. 12. 7 H. 4. 16. 

: Law doch reſtrain and limit men to a time, for the having or 

takingiof ſome benefir, preyenting ſome loſs, or doing of ſome thing, and herein 


the time is rcaſonable, and according to the nature of the As for the 


ing of Actions, in divers Caſes there are divers Times; for which ſee 21 Jac. 16. 
and in Aftions. So Penal Laws, the Sute muſt be according oo the time ſet by 
the Law for which ſee Action Popaler, For the preventing of a Mans Bar to his 
Right in Land, by a fine upon the Statute, be muſt enter or claim within five years; 
for which ſee Fine. To prevent the loſs of his Goods, as a Waiff, Eſtray, or Wreck, 
he muſt put in his Claim within a year. To prevent che Bar of a Fine at Common 
Law, or « Recovery in a Writ of Right, he muſt make bis Claim within s yearand 
a day: And if Goods be loſt in War, and recovered from the enemy, the owner 
mt clam them before the $un-ſer,or elſe the raker ſhall have them. (o. upon Litil. 
254. 135, 136. 7 EA 4. 14. Plow. 272. 16. And he that brings a Writ of Right, 
he mp& allen ge himfelf or his Anceſtors, to have been ſeiſed of the Land, demanded 
within ſuch a time. Weſtm 13 8. Co. upon Littl. 114, 115. 

3. The Lord Protector by his Prerogative, is to have the Lands of Felons, that 
Eſcheat po other Londs, he is to have them firſt of all for a year and a day, and no 
longer to make ſpoil thereof, by Raſing, Earing, Cutting, and Subverting, Houſes, 
Troes, Meadows, cc. But this is co be underſtood when a Tenant ia Fee- ſimple is 
attainted, for bete a Tenant in Tail, or Tenant forlife, is attainted of Felony, 
there the Lord Protector will have the profits of the Land, dating the life of the 
Teaamt in Tail, or of the Tenant for life. Co. 2 part, Iaſt. 37. 

For Tame Beaſts. See 37 H.8.6. 3 Ed. 1. 20. 
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C HAP. CLV. 
Of Teſtament. 


= Teftament is the ful and compleat declaration of a mans mind , Teftamenc. 
or laſt will of that he would have to be done aſter his death: what. 
nie in Latin Tefementums, i. Teſtatis mentis, the witneſs of 
mans mind ; and to deviſe by Teſtamenc, is to ſpeak by a 
ST mans Will what bis mind is to have done after his death: 
Add this is ſometimes called a Will, or laſt Will; for theſe 
| words areSynonima,and ate as it ſeems promiſcuouſly uſed in 
our Law : yet moſt properly, a Will is of Land and a Teſts ( lcil what 
ment requires Executors. Howſoc verſdy the Civil Law, it is chen only ſaid to be a "= 
Teſtament when there is an Executor made and named in it; and when there is none 
but a Codicill only; for a Codieill is rhe ſame that a Teftament is, but that it is with- 
ont an Executor; and a man can make but one Teſtament that ſhall take effect, 
but be may make as Codicillsas he Will. And by che Common Law where 
Lands or Tenements ure deviſed in writing, #1beirthere be no Executor named, yet 
there is properly called a laſt Will, and where it doth concerne Chattel only a Tefta- 
ment. He that doth make the Teſtument is called the Teftaror ; and when a man Teftator, 
Lech without Will, be is ſaid to die inteſtate. Terms 'of rhe Law, Bro. ſect. 300. Ci. ineeftare: 
ſuper Lit. 111, Swinb. of Wille 24. *** 1 
Ol Teftaments there be to ſorts, namely a Teſtament in writing or a written The kinds; 
Teſtament, which is, where the minde of the Teftator in his life time, by bimſelf oc 
ſame other, by his appointment, is put in And a Teſtament by word or 
without writing, dr ra rented fot _ left nd or want of 
memory, or ; ſhould ſurprize him, that he fhould be prevented if he ta 
the writing of his Teſtament, defirerh his and friends to bear witneſs of 
hialaft Will, and then declareth the ſame ly ty words before them; And this 2 
#called a Nancupative,or Nancupaterie Teftament : And this being after his death Noncvpative. 
by Witneſſes, and put in by the Ordinary, is of as force for any 
other thing but Land, as when at the fürſt in the life of the Teſfator ic js put in 
miting. A Codicill alſo ãs in writing, or by word as a Teſtamentis : The Civilians 
have diviſions of Wil s and Teftaments, as ſolemn and unſolemn, priviledged 
ud unpriviledged, whereof the Common Law maßeth no mention. Perk, ſect. 476. 
Co. Lit. 11m. | wah. 
— of every compleat Teſſiment hereof it doth conſiſt, are two. 
1. The making of Deviſes, or giving of Legries., 2. The making and Ordination TheP 
of an Executor ; for a Teſtament can de no more without, then a Codicill can be g4;, 
nich an Executor. Terms of the Low, tir. Deviſe. Co ſuper Litt.t11,Swinb. lib.1.c,7. Deviſe or Le- 
A Deviſe or Legacy is where a man in his Teſtament doth give any thing toano- gacy, whar. 
therz the firſt of chele Terms is properſ applied to the gift of Lands, and the laſt 
tothe gift of goods or charrels': and therefore a Deviſe ſtrictly is ſaid to be where 
imnanin his I eſtament — — lands to another after bis deceaſe; and a Legacy 
i ſaid to be where a man in his Teſcament doth give any chattell to another to — -Devidhe. Das 
after the death of the Teſtator; but the word is ptomiſcuouſly applied to the one —— ** 
ii to the other. And be that gives by ſuch a Will is called the Deviſor, and he to gate. 
whom the thing is given, the Deviſee or Legatee. 
And x deviſe is ſometimes ſimple and with out condition, as where I give my land Quruplex. 
twanother and his heires, or I give 20l. to another, without more words. And 
omecimes it is with a condition, which is when there is a quality added to the deviſe 
legacy, whereby the effect of it ſuſpended or hindred, and it is thereby made to 
on ſome future event. Conditional 
Aud chi condition in this caſe may be made almoſt by any words, as if I give to one Deviſe. 
| Cccccc 2 my 
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my land if he pay 20l. to my Daughter, or ſo as he pay 20l. to my Daughter, or pay. 
— 20l. to my Daughter, or I give one 20l. if be marry my Daughter, or Poly + 
ſhall marry my Daughter, or I give my Wife 20l. « vear whiles ſhe ſhall live un. 
married, or I give to him, or to whomſoever ſhall marry my Daughter 20l. or the 
like; in all theſe caſes the deviſe is conditionall. The firſt kind of deviſe is called by 
the Civillians a (imple affignation, and the latter a conditionall aſſignation Dyer 
317. 74. Co. ſuper Lit. 212. Swinb. 13 2. 134. 136. | 

Kxecuror An Executor in a large ſenſe is taken for any one that is appointed to have the dit. 
what. poſition and ordering of the goods and chattels of a man that is dead. And fo there 
are three kinds of Execotors : the firſt is 4 lege cvnſtituiuc, who is therefore called 
legitimus, and ſuch a ove is the Ordinary of the Dioceſs who bath ordinary Iuriſ 
di dition in matters Eccleſiaſticall : the ſeeond is 4 Teſtatere conſtitutas, who is there- 
TP fore called Teftamentarins, and he is ſtrictly and properly called an Executot, and 

is defined to be one appointed by a mans laſt Will and Teſtament to have the di 
and adminiſtration of all or part of a mans goods and chattels, and to 2 
mans laſt Will and Teſtament according to the contents thereof : the third is 4 
Adminiſtcator Epiſcepe cenſtituuas who is therefore ſaid to be Dativas. And ſuch a one is an 
Adminiſtrator, who is defined to be one that bath the goods and chattels of a'man 
* ects committed to his charge by Deer for want of an Executer. 
And his power, benefit and charꝑe is in all things equal! to the power, benefit, and 
charge of an Executor. New Terms of the Law. Co, 8. 135, Plow, 288, Co. ſaver 

Litt. 2091 Co, 9. 40. ob Ir a 

Nuotupler. The Executor and Adminiſtrator allo is ſometimes univerſall or total], 5. oe tbat 
. haththe power and diſpoſition. of the whole perſonall eſtate committed to him. 
And ſometimes be is particular or partiall, s one that hath the power and diſpoſition 
of ſome part of the eſtate, Ry the eſtate for: a time only committed to him. 


Andſometimes be is abſolute,. ſuch a one that hath an abſolute. power of the eſlute 
as Executor or Adminiſtrator, imes he is conditionall; i. one that hath x 
limited and conditionall power of the eſtate only. And in both caſes be ſhall be 
— charged and c le for ſo much ac is committed to bim as the Teſtator or inteſ- 
Feſtator. tate himſelfe : for this cauſe the Executor is ſaid to xepreſent the perſon of the Tefts- 
tor; for as to the eſtate committed to bis truſt he may charge others, and be char- 
ged himſelf, ſue and be ſued, at the Teſtator himſelf might. And the eſtate be hach 
by bis Executot ſhip is ſaid to bein him to theyſe,of the Teſtator and in bis right: 
and that he doth in the diſpoſition of his eſtate is ſaid to be in the right and to the 
uſe of the Teſtator alſo ; And the Admipiſtrator hath the ſame power and property 
over and in the goods and cbattels, the ſame eme dy by Suit, and fo farr forth ſhall 
be charged as the Executor; for they differ not in nature, but in name only. 
And yet the Adminiſtrator is but the Ordinaries deputy, and be may revoke 
Adminiftration, or call the Adminiftrator to 8s Dyer 4. Bro. Execute 
157. Co. 6. 19, Co. ſuper Lit. 209; Stat. 3 1 Ed. 3.6, 11: Co. . 40. B. 135; 
A Teſtament is of that N it doth much differ from other acts and deeds 
3. The nature that men doe and execute in their life times: "for albeit it be made, ſealed and pub- 
—— * liſhed in never ſo ſolemn a manner, yet it hath no life nor vertue in it until} the 
and ofa Co. Teftators death; for it is a Maxime in Law, Owne Teſtament um morte conſummatun 
dicill. eſt, Et voluntar ambulatoria uſque ad extremum vita exitum ; it is therefore reſem- 
ved untill death to the interlocutory ſentence, and after death to the definitive ſer- 
tence of a Judge. And bence it is ſaid, Sed legam ſervanda fides, ſuprema voluntat. 
Quod manaat fierique jubet parere neceſſe et. Swvinb. ia, Dyer 143: Ce: ſuper Lit. 
112. Lite.ſef, 168. Ce. 4. 61. And for this cauſe a man may alter, or make void his 
will at his pleaſure, and he may make as many new Wills and Teſtaments as be will, 
and there is no means under the Sun to barr a man of this liberty, Lit. Bro. Sed. 
300, And the latter Teſtament doth always revoke and overthrow the former ; but 
otherwiſe it is of a Codicill ; Lit. Sef..168, Perk ſect. 478. for a man may make 
as many of theſe as he will, and make no Teſtament at all; Swisb. 13. 14, or if 
he make a Teſtament he may afterwards make as many Codicils as he will, and one 
of them will not overthrow the other;for in the firſt caſe they muſt all be annexed - 
t 


12 


Can. 7 eſtament . ; * 


the letters of Adminiftration, and the Adminiſtrator muſt perform them, and in the 
acer caſe they muſt be all annexed to the Teſtament , and the Executor muſt cake 
care to performe them. Bro. Teſtament 20. 

ATeſtament therefore is ſaid to have three degrees. ; 

1: An Inception, which is the making of it. 

1. A Progreſſion, which is the publication of ie. 

3. AConſummarion, which is the death of the Teftator, Plow. 343: 344: 

in grants therefore, the firſt is of greateſt force, but in Teſtaments the laſt is of 

teſt force. : 
, when a Teſtament is perfe& by the death of the party, it doth as effectual- 
y give and transfert eſtates and alter the property of lands and goods, as 
its executed by deed in the life time of the parties. Co ſuper Lite. 1. for hereby 
diſcents of lands are prevented, and a man may make eſtatesin Fee-ſimple, Fee-tail, 
for life, or years, of Lands, Tenements, Rents, Reverſions or ſervices as effectually 
aby Deed; and theſe eſtates alſo will be good withour any Livery of Seiſin, or 
And hereby alſo Rents, and power to diſtraine for them may be re- 

frved : conditions created and annexed to eſtates, or things deviſed, Lis. Sect: 167. 


168. 
And therefore they that take by deviſes of Lands, are ſaid to take in the nature of 
purchaſors. Perk. 5e5. 505. And if therefore a Tenant in Tail make a Feoffment 
to the uſe of bimſelfin Fee, and after deviſethe ſame land to his Wife in Fee, and die; 
the ſon is not remitted, though the Father die ſeiſed : for the devile doth prevent the 
diſcent; Dyer 221. : . 
To the making of every good Teſtament, theſe things are requiſite, Co. 6.3, 4. What ſhall 
1; That the Teſtator be a perſon able to make a Teftament, and not diſabled for — - — 
any ſpeciall cauſe, either in reſpect of his perſon, mind or condition, or in teſpect ant feflament 
of the thing whereof the Teſtament is to be made, And for this it muſt be or not. 
known. , Fick, in re- 
That a Woman that hath a Husband, cannot make a Teſtament of her Land or ſpect of the. 
Goods, except it be in ſome ſpeciall caſes ; for of her Lands ſhe can make no Teſts- _ _ 
ment with,or without ber Hasbands conſent ( Stat. 32. & 34 H:8.c.5. Co. 4 51. and — — 
Bro. Teftament 13) of the Goods and Chattels ſhe hath as Executrix to any other, wherecf it is , 
ſhe may make an Executor without her Husbands conſent ; for if ſhe do not ſo, the made. And 
Adminiftration of them muſt be granted to the next of kin to the deceaſed Teſtator, what — 
and ſhall not go to the Husband, (12 H. 7. 14. Perk ſe, 5or: Fir. Executor 45) —— 
but of them ſhe cin make no deviſe with or without her Hus bands leave, for they And of what 
are not deviſable; and if ſhe do deviſe them, the deviſe is void. And of the things things, or not 
due to the wife whereof ſhe was not poſſeſſed during the marrisge,as things in action And how. 
and the like, it ſeemes ſhe may make ber Teſtament, at leaſt ſhe may make her — * 
Husband Executor, of her, Paraphonalia. Plow, 526. Fita. Execater 109. vit. her 
neceſſary wearing apparell, being that which is fit for one of her rank : ſome ſay 
ſhe may make a Teſtament without her Husbands leave, others doubt of this, how- 
beit all agree that ſhe and not his Executor ſhall have this after her Husbands death, 
and that the Husband cannot give it away from her. And of the goods and chattels 
her Husband bath, either by her or otherwiſe, ſhe may not make a Teſtament with- 
out the licence and conſent of ber Husband firſt had ſo to do. But with his leave 
and conſent ſhe may make a Teſtament of his goods, and make him her Executor if 
ſhe will. 12 H. 7. 24. 18 Ed 4.11. Perk. Sect. 501, Fitz Executor 5. 28. 109. 
% Teſtament 11. 
And it is ſaid alſo, that if ſhe do make a Teſtament of his Goods (in truth without 
his leave and conſent ) and be after her death ſuffer the Will to be proved, and de- 
ler the goods accordingly ; in this caſe the Teftament is good. 
And yet if the Husbaod give bis Wife leave to make a Teſtament of his goods, 
and ſhe do ſo, be may revoke the ſame at any time in her life time, or after her 
death before the Will be proved. | 
Bat a Woman after contract with any man, may before the marriage” make a 


Teſtament as well as any other, and is not at all diſabled hereby. a 
a 


A ammo. 
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An Iufant. 


A Lunaticks 
perſon. 


An Idior. 


* 


An old man. 


A deafe and 
dumb man. 


An alien. 


A Traitor, 


A Felon. 


A Felo de ſe. 
an outlawed 
perſon. 

A Corporati- 


On. 
A Villaine# 


An Infant untill be be of the age of ral years can make no Teſtament of his lands 
by the Stacutes of 32 & 34 H. 8. But by — cuſtome in ſome places where 
land is deviſable by cuſtome he may deviſe it ſooner. And of his goods and chartels if 
he be a boy, he may make a Teſtament at fourteen years of age and not before . 
and if a Maid, at twelve years of age and not before; and then they may do it with. 
out, and againſt the conſent of their 1 utor, Father, or Guardian, Star, 32 EA.; 4. 
H. 8. cap. 5. Perk, Seft. 503. 504. Br. Caſt eme 50. Swin. 37, 38. And yet ſome fay 
an Infant cannot make a Teftameot of his goods ard chattels untill be be eighteen 
years of age. Co. ſaper Lit. 89. A mad or lunatick perſon during the time of 2 in- 
ſanity of mind cannot make a Teſtament of Lands or goods; but ſuch a one as bath 
his Iuoida intervalls, cleer or calm intermiſſions, may during the time of ſuch quiet- 
neſs and freedom of mind make his Teſtament, and it will be good. So alſo an ldiote 
5 ſuch a one as cannot number twenty, or tell what age he is, or the like, cannot make 
a Teſtament, or diſpoſe of his lands or ;z and albeit he doe make a wiſe, reaſon- 
able, and ſenſible Teſtament, yet is the Teſtament void. Perk. ſell. 303, 304. 24. 
Swinb. 37. 40 Swinb.39.42.Swinb. 42. But ſuch a one as is of a meane under- 
ſanding only, that hath groſſam 2 and is of the middle fort between a wiſe man 
and a fool, is not probibited to make a Jeſtament. v o alſo an old man that by reaſon 
of his great age is childiſn againe, ot ſo forgetfull that he doth forget bis own name 
cannot make a Teſtament; for a Teſtamant made by ſuch a one is void. So alſo it 
ſeemes a drunken man, that is ſo ex ceſſively drunk, that he is deprived of the uſe of 
reaſon and underſtanding, during that time, may not make a Teſtament, fot it is te- 
quiſite when the Teſtator doth make his Will, that he be of ſound and perfe& me- 
mory, 5. e. that he have a teaſonabl: memory and underſtanding to diſpoſe of 
—1 eſtate with reaſon}, Co. 6. 23. Hill. 3 Car. per the Lord Krtper in the 
G 148 © d 2 

= — that is both deaf and dumb, and that is ſo by nature, cannot make a Teſta- 
ment. But a man that is ſo by accident, may by writing or ſignes make a Teſtament; 
And ſo may a man thatis deafe or dumb by nature or — ent. And ſo alſo 
a man that is blind. Swinb, 53. An alien born cannot make a Teſtament of Lad 
or goods. A man that is entred into Religion, cannot make a Teſtament. Curia B, 
R. 7 lac. A Traitor attainted from the time ofthe Treaſon committed can make no 
Teſtament of bis Lands or Goods; for they are all forfeit to the King; but after 
the time he hath a pardon from the King for his offence, be may mzke a Teſtument 
of his Lands or Goods as another man. A man that is attainted or convict of 
cannot make a Teſtament of his Lands or Goods, for they are forfeit ; but if à man 
be only indicted, and die before attainder, his Teſtament is good for bis Lands and 
goods both. And if be be indicted and will not anſwer upon his arraignment, bug 
ſtandeth mute, &c. in this caſe his Lands are not forfeit, and therefore it ſeemes he 
may make a Teſtament of them. And if a man kill himſelf, bis Teſtament as to his: 
Goods and Chattels is void, but as to his Lands is good, Star. 5. & 6. Ed. 6. c. 11. 
Swinb. 54 Prerogativa Regis. Plow. 25 8. 259. Plow. 261. | 

A man that is outlawed in à perſonall action cannot make a Teſtament of his 
Goods and Chattels fo long as the outlawry doth continue in torce ; but of his 
Lands be may make a Teftamene. The head, or any ofthe members of a 2 
may not make a Teſtament of his Lands or Goods they have in Common, for they 
ſhall goe in ſucceſſion... A Villaine cannot make a Teſlament of his Lands or Goods 
after the Lord bath ſeiſed them. But here note, that howſoever the Teſtaments of 
Traitors, Aliens, Felons, Out- lawed perſons, and Villaines, be void as to the King, 
or Lord that hath right to the Lands or Goods by forfeiture or otherwiſe, yct it 
ſeems the Teſtament is good againft the Teſtator bimſelf, and all others but ſuch 
perſons only. And here note farther alſo. By the Civill Law alſo the Teſtaments of 
divers others, as Excommunicate perſons, Hereticks, Uſurers, Inceſtuous perſons, 
Sodomites, Libellers, and the like, are void. But by our law, the Teſtaments of ſuch 
perſons, at leaſt as to their lands, are good by «the Statutes that do enable men to 
deviſe their lands, Fix. Dec; 16. Fitz. Teſtament 1. Swinb, 155, Ge. 32. & 34 
H. 8. Perk, ect. 390. > f 


But 
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alt other perſons whatſoever, Male or Female, old og: vu hy or ſpiritual l 
— or Poor }--» un tima beſote their desch while ire ab le to fperak * 
diſtinctly, or write v plaiolyv2s: nnocher- mννundruſtand them; and vader. 
fond that they under ſtand: thernſt l ves ονννννẽ Teſta ment of their Lands, 
Goods, and Chattels, and thal beit they have ον to the contrary + and none 
mne ſe ſirsi nad of this hberty , kurigob as.grebeforenanicd. des more i to this 
matter, and CApac irie, 4 bilibiecli uονοοοανο 24 01 19 Wh _ 


The ſecond thing required to the making of a good Teſtament is, that. be that Secandl is 
doth make it ha ve ach time ofthe ming it A nal, » mind 10 dil. reed my. 


Jeſtameot will be void ; fur it is the min nac the worde of the Teſtatot that 

give liſe co che Teſa am, farif man ſhiy. unadtiſedly, incidently, jeſt - 
inglyr ot boaſt ingiy and not ſeriouſly write o ſay that ſuch a das ſhall be his Bre. 
cutor. or have all his goods, or dum de will give to ſuch a one ſochi a thing; tut is os 
Teſtament, nor to be regarded. Av the mind of the Teſtator herein is to be dif- 
covered by circumſtancet; ſor il at the ti me he he fick, or ſet himſelf ſeriouſty to 
make bis Teſta ment: ar roquire uitnoſſes to. heno witneſs: of it, is (hall be deemed 
in earneſt; but if it be by way. of diſcourſt onely, or of fomembet he would: do 
hereafter, or the lilit, it ſhall be taben for nothing J wore inſru ac Numb. 7; Swin. 


9. 121. 324, 325. 14 aan 1 


poſe; a firme roſo lamm and advited determmation.to make a Feſtament j otherwiſe mind of bia 


The third thing tego ired in i good Teftament;ls, that the minde of che Teftator Thirdly, in re- 
in the meking of it bee free, and nor moved by fear, fraud, or flwtery, for when a ſpect 


Teſtator is moved ta make his Teſtament byafear, or circumvented by fraud, or 
overcome by ſome immoderate ſtattery ; tho ſame is void, or at leaft voigable by ex · 
ception, And therefore if a man by occaion»vf ſume'preſent feat, or viglencs, or 
threatoing of future evila do at che ſame timo, ot afterwards by the fame motive 
make a Teftament : this Teſtament is void, not only as to him that put him ſo in fear, 
but as to all others, albeit tho Teſtator contirm it with an oath. Bur if the cauſe of 
fear be ſome vain matter, or being weightypis removed, and the Teftator doth aſter. 
wards when the ſeat in paſt, aon tm the Teſtament ; in this cafe —_ the Teſta- 
— be good. And if a man by occaſipivafifome fraud or deceit be moved to 
make 8 Teſtament, if the deceit be ſuch as move nt man or woman, and 
if it he evill alſo, the Teſtament is void, or vqiuable at the leaft ; but if the deceir be 
licht and ſmall, or if it be to a good end, as where a man is about to give all his eſtate 
to ſome lewd perſon from his wife and children and they perfwade the Teftator that 
the lewd fellow is dead, t the like, and thereby procure hum to give his eſtate to 
them ; this is a gdod Teſtament. And one may by honeſt interceſſions & modeſt pet 
ſwafons procure another to make himſelf or — Executor to him, or the like, 
and this will not hurt the Teſtament. Alſo a man may ule fair and flittering ſpeeches 
to move the Teſtztor to [make his Teſtament, and to give his eſtate unte him - 
ſelf or ſome friend of his, except it be incaſe where the flatterer doth fit 
beate or threaten him, or put him in fear, or to his flattary joigeth fraud and 
deceit, or the Teſtator is a perſon of weak jadgement, or under the danger or 
goverrument of the ſlatterer, as when the Phyſician ſhall perfwade his Patient under 
his hands to make his Teſtament, and give bis eſtate to himſelf or the wife atten- 
ding on her Husband in his ſickneſs ſhall negleR him, and continually provoke him 
to give her all, or where the perſmader is impartuaate and will have no deniall, or 
when there is ther Teſtament made before; for in all rheſe caſes the Teſtameng 
will be in danger to be avoided, And if I be much privie to another mans mind, and 
he tell me often in his health bow he doth intend to ſettle his eſtate, and be being 
Gek, I doe of mine oon bead draw a will according to his mind, before deelared to 
me, and bring it to him, and ask him whether this ſhall be bis will er no, and he 
doth conſider of it, and then deliver him back to me, and ſay yea; this is a good 
Ceſtament ; But if otherwiſe, ſome friends of a ſick man of their own heads, ſhall 
make a Will and bring it to a man in extremity of fickneſs, ani read it to him, and 
wh b m whether this ſha ll be his Will, and be ſay Nr Or ii a man be in great 


extremity of ſickneſs; ang teud it to bim, and a1 him whether this hall be his = 
an 


Fourthly, in 


red o, whe and order that the Law preſcriberh be obſerved in che diſpoſi 


manner, an 
DD 
Fifft, naming 
of an Execu- 
3 


Secondly, ifir 
be of Linds, 
it muſt be in 


writing. 


Tag. 25. — >} — & % QA gc: 02. 2 2 BRI) 5 5047 
Ad therefore ic chat there be ap Executor named in ments of Goody 
and Chattels, and chat that Executor named be cdpeble of the Exevedorſhip ; for this 
is ſaid: to be the head and foundation of the Teſtament; for if thet©'be never 
ies gi en, andino Executor made, this diſpoſitſon is but a Oxdicill, and 
— — ; forio-rhis caſe dead/is ſeid tb die indeſtate 
and the Adminiſtratiot of his goods muſt be granted to the Widas u or next of kine; 
whereas on the ocher ſide, if en Executor be appointed, albeit there be no Legity 
I IT nr Wat nga 107 9 a3 
20 


the Teftaniegr be of Lands or-Tenaments, ut man be io writing, andit m 


be commited to writing ac the tige if che making thereof : And it is not ſulficient, 
that it be put in writing after the Ugach of the I being firſt made by word ef 
mouth only, for then it is but Nancupative ſtill, a ei 

But i the Teſtament be firſt mae b word of mouth, and be afterwards written 
Be ht tothe Teſtatot, and he ix for his Teſta ment . Ot if che 
Teflator, when he doch declare bis mind doth appoint that the ſame ſhall be writes, 
and chereupon the! ſame is written accordingly: in the life time of the Feſtator; 
cheſe ure good Teftaments of Land, and as good as if they be wricten, at the firſt. 
Stat. 32. C 34 H. 8B. Perk ſe. 4764477: Dier 72. Plow. 345. Co. 4. 60. Dier 
F3' i: :4/Q RL WY © ATP RIO 1 | — 

If therefore one be very fick, and another come to bim, and ask him whether 
his wife ſhall — and herfay — being — 7 6 
in writing without any precedent commandement ot fubſequent allowance of the 
fick man; this — ——e Land. ne 

So if one declate his whole mind before Witneſſes, and ſend for a 
to write it, and die before he con, and be write it after his death; this'is no 
good Teſtament for bis Lands, but a good Naxcaparive Will for bis Goodsand 
Chatrels, except be declare bis mind to be that it ſhall not be his will noles it 
be — writing, for then perhaps it may not be a good wil for his goods and 
chatte ti yd 721 

So if he that doth wrice the will cannot bear the party ſpeak, and another that 
ſtands by the fick man doth tell him what be doth fay ; in this caſe if there be none 
others preſent to prove that be reported the very words of the ſick man; this will 
be no good Teſtament of the Land. nt 9 | 

But if a Notary take direction from the ſick man for his V Vill, and after goe away 
and write ir, and then doth bring it again and read ic to the Teſtator and he a 
UUä—ä— . —— and his 
mind were to bave it written, albe it it be not ſhewed vr read to him afterwards; 
theſe are good Teſtumento. | 

So if the Notary doe only take certaine rude notes or directions from the fick man 
which he doth agree unto, and they be aſterwards written faire in his life time, and 
not ſhewed to him againe, or not written faire untill after his death; theſe are good 
Teſtaments of Lands. 

If a fick man bid the Notary make a Teſtament of his Lands, but doth not tell bim 
bow ,and the Notary make a deviſe of it after his own minde ; thisis no good Teſts- 
ment; and yet if it be after read unto, and approved by the Teftator, it may be 


And fo if a Teftament be found written in the Teſtators houſe, and not known by 
whom, and it be read unto, and approved by the Teſtator ; this is now a good Teftt- 
ment in writing for Lands and goods. Adjadged Trin. 20. Zac. * 

f 3. Wes 
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Uiles of lands before the Statute of uſes, might, and lands and tenements Thirdly, ** 
deviſable by Cuſtome , and goods and chattels may be diſpoſed by word without and lands by 
vnting, and ſuch Teſtaments of ſuch things lo made are good, 4. It is not ma- cuſtome, and 
terial in what matter or ſtuff, whether in paper or parchment, nor in what lau- —— — 
ouage , Whether in Latin, French, or any other tongue, nor in what hand, or — On 
; letters, whether in Secretary hand, Roman hand, or Court hand, or in any other Fourthly, the 
hand a Teſtament be written, ſo it be fair and legible, that it may be read and matter or 
underſtood : Neither is it material whether the ſame be written at large, or by hand whercin 
notes, or characters uſual or unuſual , as xx for twenty ſhillings, or when the and whereby 
| figure (2) js uſed in ſtead of the letter A, if it be uſual in the Teſtators writing, VER 
or the like; for the Teſtament is good notwithſtanding. So alſo if ſome words 
be omitted, or ſentences improper uſed, when the intent and meaning is apparent; 

s where a man faith | I make my wife of this my laſt Will and Teſta ment] lea- 

ving out the word ¶ Executrix] yet the Teſtament is good, and this ſhall be un- 

derſtood: But if it be ſo done as it cannot be read, or by reading the minde of the 

Teſtator cannot be knowny then is the Teſtament voyd and of no force. In like 

manner as a Nuncupat ive Will is, when the words ſpoken, are ſo ambiguous, obs 

cure, and uncertain, that thereby the meaning of the Teſtator cannot be known 

nor underſtood, Swinb. part. 4. Sett. 25,26. | ; | 
5. Where wirting is needfull (as in the caſe of diſpoſition of land it is) there Fifthly , ſeals 

ſealing of the Teſtament, or ſubicribing of the Teſtators name is not neceſſary, ing and ſub. 

And therefore if a man by himſelf or another , do make a Teſtament of his land, — 

and do not put his Seal or name to it, if he agree to it, this is a ſufficient Teſta- name not 

ment. Perk. 6, 477. March. Rep. f. 206. pl. 245. : | . needfull, 
6. If whiles the Teftator is making his Will, and whiles he intendeth to Sixthly,inrers 

proceed further at that time either by adding, diminiſhing, or altering, he be ſud- ruption in the 

denly ſtricken with ficknels or inſanity of minde whereby he cannot proceed, but Wil“ of the 

gives it ovet in the midſt, and ſo he dye; it ſeems in this caſe the whole Will is 

yoyd, Swink. 6. Lit. Broo. ect. 300. Swinb, part. 7. Seft. 10. Coo. 3.31, And 

yet if a man begin his Will, and make perfect Deviſes to one, and then of him- 

ſelf give over untill another time: or if a man make a perfect Deviſe to one, and 

then dye before he can make any Deviſe to any others, it ſeems theſe are good 

Teſtaments for as much as is done. And therefore ir is ſaid if one command ano» 

ther to make his Will, and by it to deviſe White Acre to 1 S and his heirs, and 

Black Acre to I N and his heirs, and he write the Deviſe to 1 S and his heirs, 

and the Teſtator dye before he can write the Deviſe to IM and his heirs ; this is 

a good Deviſe to / S', but a voyd Deviſe to I Nand his heirs. But if a man bid 

the Notary write a Deviſe of his and to /S upon condition, and the Notary 

write the Devile to I S, but the Teſtator dyeth before he can write the condition; 

in this caſe the whole Deviſe is voyd, Brownlows Rep. 1. part. 44. But a man 

may, if he pleaſe , make a Teſtament of part of his goods, and dye inteſtate for 

the reſt, and that diſpoſition he doth make is good for ſo much, Swinb. 188. 3 
7. The laſt thing required to the perfection of a Teſtament, is, that it be pro- Seventhly, in 

ved; for if it be never ſo well made, and be in truth the Teſtament of the Te- teſpect of the 

Rator, yet if it cannot be by proof made to appear ſo, it is but a voyd Teſtament, —— Aa . 

and of no force at all. And therefore herein theſe things are to be known : be ſaid pr Rk 
7. That a Nuxcupative Teſtament muſt be proved by two Witneſſes at the cient proof of 

leaſt, and thoſe mult be ſuch as are without exception, Swinb, part. 7. Selk. 1 3. 2 Teſtamene , 

pert, 4. Sett. 25. | | Oy 
2, A written Teſtament when it is written with the Teſtators own hand, doth 

prove and approve it ſelf, and therefore needs not the help of Witneſſes to prove 

it. And for this cauſe, if a mans Teſtament be found written fair and perfect 

- With his cn hand after his death, albeit it be not ſubſcribed with his name, ſea- 

led with his Seal, or have any Witneſſes to it; if it be known or can be proved 

to be his hand, it is held to be a good Teſtament and a ſufficient proof of it ſelf; 

but if it be ſealed with the Seal, and ſubſcribed by the name of the Teſtator, 

and can be proved by Witneſſes, it is the more authentique. And when it is 2 

Bdd dd d among 
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am the choyce evidences of the Teſtator, or faſt locked up in a ſafe may 
is _— eſteemed ; for if it be written in another hand, nnd hd Tan 
and Sea), or one of them not to it, albeit it be found in ſuch a place as before, 
ſome proof will be expected of it further by Witneſſes in that caſe, And if a wri- 
ting be found under the Teſtators own hand, yet if it be but a ſcribbled writing 
written Copie - wiſe, with a great diſtance between every line without any date, — 
ſtrange characters, with many interlinings, and lying amongſt his voyd papers 
or the like; this will not be eſteemed a ſufficient Teſtament , nor a good proof of 
it; but it ſnall be accounted rather a draught or image of the Teſtators Will for a 
_ to him after to make his Will by : And yer if it can be proyed that the 

eſtator did declare himſelf that this ſhould be his Will; this will be a good Te- 
ſtament, and a good proof of it. 

3. If it be proved the Teſtator ſaid his Teſtament was in ſuch a Schedule in 
the hands of JS, and IS produce a writing depoſing it to be the lame, it ſeems 
this is a ſufficient proof: but if he ſay withall , it is written with his own hand 
then it ſeems ſome other proof, as by comparing hands, or the like, chat it is his 
hand, wherein it is written, will be expected. 

4. If the Witneſſes will prove the writing produced to be the laſt Will of the 
Teſtator, or that he ſaid it was, or it ſhould be his laſt Will , or that it is the fame 
writing that was ſhewed unto them, and whereunto they are Witneſſes, albeit 
they never heard it read, or ſer their hands to it, it is a ſufficient proof. And a 
Will may be proved by Witneſſes for Goods though it be not to be ſnewed: but 


Wirneſs com- if any tampering were with the Witneſſes, it will be dangerous. 5. All perſons , 


petent ro 


prove a Teſta- 


ment. 


5. Where, and 


male and female, rich and poor, are eſteemed competent Witneſſes to prove a 
Will, fave onely ſuch as are infamous, as per jured perſons, and the like; and ſuch 
as want underſtanding and judgement» as children, infants, and the like; and 
ſuch as are preiumed co bear affection, as kindred, tenants, ſervants, and the like, 
Swinb. part. 4. Set. 21. A Legatee is reputed a competent Witnels to prove 
any other part of the WII but his own Legacy, or to prove any thing againſt 
himſelf touching his own Legacy, but not otherwiſe. And therefore , where there 
be but two Witneſſes of a Will, wherein either of them hath ſomewhat be- 
queathed unto himſelf, this Will cannot be ſufficiently proved for thole Legacies 
bur for the reſt of the Will it may be ſufficiently proved. 

6. Where there is no queſtion nor oppoſition moved or had about, or againſt 
a Teſtament, there the Oath of the Executor alone is eſteemed a ſufficient proof 
of it, and in that caſe regularly no other proof is required. And where more proof 
is neceſſary, as in the caſes before, it is in the diſcretion of the Ordinary, what 
proof to admit and allow: And thoſe Witneſſes for number, nature, and quality; 
or that other proof that he doth deem and accept for ſufficient , is ſufficient; and 
the Teſtament ſo proved by ſuch Witnefles , or other proof, is ſufficiently proved. 
And of this queſtion, ſee more infra, at uumb. 7. 

A Teſtament ſufficient and good in his creation and beginning, may afterwards 


how a Teſta- become voyd by divers means; as 1. By Countermand or R:vocation , and this 
ment good in i ſometimes by the party himſelf that made it, and ſometimes it is by another: 


his beginning, 
may become 
voyd by mat- 


And ſometimes it is expreſs , and ſometimes it is implyed; for it is a Rule, That 
any act or thing done, or words ſpoken by the Teſtator after the Teſtament made, 


ter ex poſt fa- that doth alter or crols all or part of his Teſtament made before, is a Revocation 


fo, or not. 


By Counrer- 
mand or Re- 


Vocation, 


of it, or of that part thereof that is ſo croſſed and altered, Cos. 4. 61. Litt. Seff. 
168. Plow, 344, 241. Swinb. part. 7. Seft.14, 15. Perk, Sect. 478. Coo. 3. 36. 
$. $82, $3. Aud therefore if a Feme Covert make a Teſtament, and after take 2 
husband, by this the Teſtament is revoked. And if a man make a Teſtament of 
land, and after make a Feoffment cf the ſame land, which Feoffment is not good 
for ſome defect in the Livery of Scifin or otherwiſe, ſo that the Feoffer dyeth ſeized 
of the land notwithſtanding ; hereby the Teſtament as to this land is revoked. 
If ſeized of land, dev ſeth it by VViIl to I. D. and after makes a Feoffment of 
this land ; and when he comes to ſeal it, he faith, will not this hurt my VVill? to 


which was anſwered, no: then ſaid he, I will ſeal it, and ſo he did, anda _ 


0 


. Mt. ated... 
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of Attorney to make Livery , Which was made in part df che land; in this caſe 
it was agreed to be no Revocation of the VVill for the refidue wherein no Li- 
very was made, Gold[. 33. pl. 7. If one had made a VVill in writing, und after 
fay of it, it ſhall not be his V Vil] , this is@ Reyocatiort : But if one hath made a 
VV.ll, and another comes to him, and ſayes, have you made your VVill? and he 
faith, no; and he ſaich, will you make your VVill? and he faith, no; yet this 


is no Revocation , Adjudge. Goldſe 3 3. ph 7. So if 4 man make à latter Teſta - 


ment, and therein by expreſs: words doth re voke the former Teſtament; or if a 
man by any writing , or by word of mouth ( for one may by word of mouth re- 
yoke a Will in writing, albeit it be of land, Dyer 310. 34. Elis. B. R. Bur- 
tons Caſe. Goldſ. 3 3. pl. 7.) do expreſly tevoke a fotmet Tettament that he hath 
made, and make no new Teſtament (for ſo a man may do and dye inteſtate, if he 
will:) or if a man make a latter Teſtament, and make no mention of the former 
Teſtament ; all theſe are Countermands of the former Teſtament. And the la- 
ter Teſtament doth alwayes revoke the former, and that albeit the Executor of 
the latter do refuſe the Executorſhip, or dye during the life of the Teſtator, or al- 
ter his death; and albeit the King be made Executor of the former; and a!beir 
the former be a written, and the latter but a Nncupat ive Teſtament; and this 
holdeth true in a Teſtament of lands, as well as in a Teſtament of Goods and 
Chattels; but otherwile it is e converſo; for however a man may by word a voyd a 
vill made in writing that is good, yet a man cannot by word make good and 


—— — 


affirm a VVill made in writing that is voyd: And therefore if 2 man deviſe his 


land in writing to J. S. and his heirs; and . S. aye before the Deviſor ; and after 
all have the land, as 7 S ſhould © 


the Deviſor fay by word, That the heirs of 7.S. 
have had if he had lived; this verbal declaration will not affirm the difpoſicion. 
Alſo , the latter Teftament doth infringe the former, albeit there be no mention 
made in the latter of reyoking of the former;and albeir chere be twenty VVitneſſes 
of che former, and but two or none of the latter; and albeit in the former, the 
Executor be appointed fimply , and without condition; and in the latter, he be 


appointed conditionally, and the ſame condition be alſo broken, ſo that the con- 


dition be of ſomething then to come at the time when the condition was made: 
but if the Executor of the latter Teſtament be made upon ſome condition them pre- 
ſent or paſt , the condition not exiſting; the former Teſtament is not revoked ; 
and albeit the former Teſtament be made irrevocable, 5. e. that the Teſtator ſay, 
I make this my laſt VVill and Teſtament irrevocable ; and albeit the Teſtator 
hath ſworn not to revoke the former, theOath being alſo revoked together with 
the Teſtament ; and albeit the Teſtator enter into an Obligation, with condition 


not to revoke it, but then in this caſe he doth forfeit his Obligation. But the Condition. 


latter Teſtament doch not revoke the former in theſe caſes following, 3. e. When 
the latter is imperfect in teſpect of VVill , 5. e. when the Teſtator dyeth whiles he 
is making of it, and before he can finiſh it, or when it is vehemently ſuſpected 
that the Teſtator was compelled to make the latter by fear or violence, or induced 
to make it by fraud and deceit ,' or when the former was made by the Teſtator 
whiles he was in his good and perfect minde and memory, and the latter is made 
by him when he is inop ment is, or when the latter is made by the perſwaſion and 
for the bene fit of certain perſons, when the Teſtator is in extremity of fickneſs, 
unleſs it appear plainly to be the expreſs Will of the Teſtator to revoke the 
former, or un' eſs the Teſtator h mſelf did dictate the latter, or in caſe the 
latter be in favour of the children of the Teftator, or others who are to have the 
Adminiſtration of his goods if he dye inteſtate. 2. When the Teſtator doth 
make two Teftaments, a former and a latter, both being written, and afterwards 
lying fick upon his death» bed, they are both preſented unto him, and he is deſired 
to deliver to one of the ſtanders by, which of them he will ha ve to ſtand for his 
Jaft Will, and he deliver the former. 3. When the latter doth agree in all points 
with the former, for then both of them ire as one in divers writings, 4. When 
inthe latter Teſtament there is no Executor named , for then it is but a Codicil or 
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Secondly , 
cancelling 


it, 


Thirdly,by al- 


T eftament. 
addition to the former. 5. When the latter is made upon ſome ſudden diſcontent 
againſt the Executor of the former Teſtament, and afterwards he and the Execucce 
are reconciled again ; in theſe and ſuch like caſes, the latter Teſtament is no Re. 
vocation of the former. It the husband licenſe his wife to make a Teſtament 
and after her death he forbid the Probate, this is a Countermand of the Teſta. 
ment, Lit. Broo. 5 5. But note here, that Re vocations in general are not fa voured 


in Lau, and therefore he that will a voyd a foriner Will by Revocation, muſt lee 


by he prove it well. 2. A good Teſtament may become voyd by cancelling or other 
of geſtruction of it, as where the Teſtatot himlelf, or ſome ot het by his command. 


ment, de tn cut, or tear it in peices, deface it, or caſt it into the fire; by this means 
the Teſtament is made voyd, except it be in caſe where the Teſtator doth it un- 
adviſedly, or it be done by lome othet without his conſent, or by ſome caſual 
or when he doth willingly pull away the Seals, and then he doth afterwards ſeal 
it again; or where the whole Teſtament is not cancelled or defaced, but ſome or 
the chief part chereot, as the naming of the Executor, or the like; for it is good 
fill tor the refidue 3 or Where there be leveral papers, or writings, of one, ten or 
each of them, containing che whole Teſtament, the cancelling or defacins of 
ſome of them doth not hut the Tlt-ment, unlets it can be proved that the Te 
ſtators minde was to avoyd it all, or where the Teſtament is loſt in the life time of 
the Teſtator, or atter; for in this caſe ſo much as can be proved by Witneſſcs is 
Rill in force, Swinb. lib. 7. part. Sect. 16. 

3. A good Teſtament may become vayd by alteration of the eſtate of the Te- 


teration of the ſtator; as when a man after the time of making the Teſtament, and before his 
eſtate of the death is convicted or condemned of ſome great crime, for the which the Law de- 


Teſtator, 


priveth him of the making ot a T. ſtament, as Tieaſon, Felony, or the like. And 
yet if the crime be pardoped and purged before his death, the Teſtament may be 
good enough. And if a man of ane and perfect memory make his Teſtament, 
and after become 1n0"s memis, as every man for the molt part is before his death, 
tnis doch. not hurt the Teſtament, Sw /b. part. 7.Seft.197, Coo. . 6 2. 


Fourthly, by 4. A good Teſtament may become voyd by an intention onely to alter it when 
intent on to the Teſtator is hindred in his intention that it cannot take effect: And therefore 


alter it, 


Fifthly , by 
mak ng ano- 
ther of the 
ſame date. 


if when the Teſticor intendeth to alter his Teſtament, or to make a new one 4 he 
be by fear or traud forbidden or letten, that he dare not or cannot alter it, or the 
Notary or Wirne ſſes dare not, or may not be ſif:red to come to him; as when a 
wife or lome other that is to ha ve a benefit by the former Will, under pretence 
that ſhe bath a char trom the Pnyſician that none ſhall come at him, or under 
pretence that he is all. ep, or the like, will not iuff:r any body to come at him; ot 
when the N tary and Wuneſſes are all preſent, and they make ſuch a noyſe of 


quuarrelling, that they hinder che «ft. & ot his intent; or when the Teſtator is kept 


from doing it by importunate requeſts, and flattering perſwaſions; in all theſe 
caſes, and by theſe means the former Teſtament may become voyCgSwrrb. part. 3. 
Sect. 18. Bur if it appear the Teſtator hath no purpoſe to a ter the Teſtament 
when be is let, as af-reſaid ; the fear is a vain fear, the Teſtator is prohibited at 
another time, and not the t. me when he doth intend to alter the Teſtament , but 
he hath ſundry opportunities after that time to do it, and doth it not, or he is 
dra vn oneſy by the fair ſpeeches of a wife or friend, or by the weeping , or other 
trouble atiſing from the grief of che Legatary or Executor for the Teſtators ſick- 
neſs, onely he is diſturbed; in theſe caſes perhaps it may not be voyd. And where 
it is voyd by the proh bition of a Legatary onely, it is voyd for ſo much as doth 
concern him onely, and not for the reſt of the Teſtament. 

5. A good Tcſt1ment may become voyd by making another of the ſame date; 
for if two Teitaments be found after the death of the Teſtator , and it cannot be 
diſcerned or proved which was made former or latter; the one of them doth 
overthrow the others and both of them are become voyd; except they be 


boch to, the. ſame purpoſe, or one of them be made in fayour to wife and 
3 children, 
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children &c. and the other to ſtrangers, Swinb, part. 7. ſelt. 1 f. Perl. Sect. 479. 
And yet in the firſt caſe alſo the Teſtator by declaration of his minde , which of 
them he will have to take effect, may make either of them good. | 
6, A good Teſtament may be made void by the declaration of the Teſta tors Sixthly,by the 
minde; as if a man have two ſeftaments lying by him, the one made after the d- declaration of 
ther, and they are both ſhewed or delivered to the Teſtator when he lyeth fick , the Teſtator. 
and he by word or ſigne declare that he will have the former to ſtandzthis declara- 
ration doth revoke the latter, and a ſfirm the former. And where a man would reyoke 
a Will for any of theſe cauſes, he muſt preſently after the death of the Teſtator put 
in a ( vveat or exception in that Court where the Will is to be proved, and thete- 
upon proceed to queſtion it, or by a prohibition in ſome caſes he may ſtay the Pro- 
date in the Spirituall Court. See more fra at Numb. 1 2. 
If a woman covert without the lea ve of her husband make a Teſtament cf her 
husbands goods, and the husband doth after her death connive at the Probate,and 
delyer the goods accordingly, hereby the Teſtament of the wife is become good; 
but if an Infant or mad man make a Teſtament in the time of his Infancy or mad- 
neſs, and after the Infant or mad man become of full age , or ſober, before his 
death; it ſeemes theſe Teſtaments are void, Perk. Sect. 30 1. Coo. 1. 99. 2. 55. 
And yet if the Infant at his full age, or the mad man when he is ſober make a pu- 
blication of this Teſtament, it may perhaps be good. a 
If a man ma ke a former and a latter Will, and by this latter the former is re- —— 
voked and after the Teſtator declare himſelf that the former ſhall Rand g by this void or voi- 
the former that was void before, is now become good again. Perk. Sect. 479. dable in his 
Coe. 4. 61. Plow. 344. And yet if a man make a Will that is void, and it be pro- Fnception,may 


ved ater his death; chis Probate will not make it good, but it doth remain void as ——— 


it was before. f | i 
If a Feme ſole make a Will, and then take a husband whereby the Will is — 
countermanded , and ſo become void; if her husband die, ſo that ſhe become ſole And where 
again: this accident will not make the Will good again, but it dothremaine void t. 
fill ; but perhaps by a new publication after ſhe doth become ſole, it may be- 
come good again. See more infra at Numb. 11. | 
To the a bo a good and ſufficient Deviſe, theſe things are requiſite. What ſhall 
1. That there be a deviſor, and he be a perſon able to deviſe, and that both in de Hide a good 
* os : EY and ufficient 
reſpeR of the condition of his own perſon and of the thing whereof the Deviſe is Deviſe or Le- 
made. See before at Numb. 4. | gacy, or not, 
2. That there be a Devyiſee , and that he be a Perſon capable and able to re- 
ceive the thing deviſed, either at the time When the Deviſe is made, or at leaſt 
when the De viſe is to take eſtect. 
3. That the De viſor have at the time of the deviſe made animum te ſtandi, i. a 
mind ta make a de viſe. 
4. That the Will of the Deviſor be free, and not drawn or coacted by fraud, 
flattery, fear, or the like. 
3. That the Deviſe he made in due manner and forme. 
6. That the thing deviſed be a thing deviſable. | 
7% That it be deviſed upon lawfull termes and conditions. Firſt, in repect 
8. That there be words ſufficient to make his mind known. of matter tous 
9. That it be proved after the death of the Deviſor. Perk. Set. 406, See before ching the De- 
at N»mb. 4. and after at Numb. 17. — 
10. And if it bea Deviſe of land, it is further required that the Deviſor be ſole- . 9 
ly ſeiſed of the land, and not jointly ſeed with another ; and that he be ſeiſed of 
an eſtate in Fee · ſimple: and that the Deviſe be in writing, And for the firſt of theſe 
it is to be known , that whoſoever may make a Teſtament , may make a deviſe of 
the ſame thing of which he may make a Teſtament. Et fic & converſo, And who» 
ſoever is diſabled to make a Teſtament, is diſabled to deviſe by ſuch a Teſtament. 
And therefore Infants may not deviſe their lands untill they be 21 years of age, 
nor their goods and chatrels untill they be 24 years of age Cor as ſome ſay uncill 
they be 18 years of age.) Women that have husbands, cannot deviſetheir lands to 
D d dd dd 3 their 
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their lands to their own husbands , or others, either by or without they husbarids 
conſent , albeit there be a cuſtom to enable chem thereunto; but all ſuch devices 


% 


Are void. Coo. ſuper Litt. 11 2. 4. 61. Bros, Deviſe 31. And Spinus l perſont a8 


ae, in Archbiſhops, Biſhops, Deanes, Archdeacons, Prebends, Parſons , Vicars , o 
— che -riember wr þ Corporation may not deviſe theLands or Goods they have in therighe 
matter touch · of their Churches and Corporations. Perk, Sett. 496. And for the ſecond thins 5, 
2 this is to be known. - 
may bea De- . That regularly whoſoyer may be a Grantee, may be a Deviſee or Legaiee. 
viſce. And by Perk, Seft. 505. 510. Swinb. 222, See infra at Numb. 18. And therefore a Dey. 
what name, made to any perſon or perſons, male or female, children or ſtrangers, bondmen a. 
Freemen, Laymen or Cletks , Debtors or Creditors, Infants or men of ful 5 
women ſole or covert, Colledges, Univerſities, Corporations, or the like, are good. 
But it is ſaid, that if any Legacy be given to an Heretick, Apoſtate, Traitor, Felon, 
Excommunicate perſon , Out-lawed perſon, Baſtafd, unlawfull Colledge, Libeller 
Sodomite, Uſurer, Recuſant conviR, it is void by the Civill Law, except it bein 
ſome ſpeciall caſes, And yet it ſeems # Deviſe of lands to any ſuch perſon is good 
wichin the Statute of VVIlls. Dyer 30 53. 304. B. RA. (nia. Mic. 3 Ja, A De- 
viſe to an Infant in the womb of its mother, at the time of the death of the Teſta. 
tor is void. New Termes of the Law tit. Deviſe, See infra Numb. 11. And 
yet if a man deviſe to ſuch an Infant, and he happen to be born before the deach 
of the Teftator , it ſeems in this caſe the Deviſe is good; for it is a rule. That the 
Deviſee-muſt be capable of the thing deviſed at the time of the death of the Devi- 
ſor 3 if it be then to take effect in poſſeſſion, or if it be a remainder, he muſt be ca- 
pable of it at the time when the remainder ſhall happen, or otherwiſe: the Deviſe 
is void. f. 9 Ja. B. R.  Atd àa man may deviſe his lands, goods, or chattels, to his 
own wife, as well as to any other. M. 19 Ja. Curia. B. R. Crumpe verſua Bodie, 
2. But he that may be thus a Deviſee, and is capable of a thing deviſed , tuft 
be certainly named and deſetibed; for if a Deviſe be to a perſon altogether 
incertaine, the Deviſe is altogether void. And therefore if I give my land to 
my beſt friend, or to my beft friends , 'theſe are void Deviſes. Cor. 6. 68. 
Averment, If one ha ve two ſonns of one name called NS, and he deviſe to his ſon J. S. wich- 
| out any diſtinction; it ſeems this Deviſe is void for uncertainty ; but in this caſe 
perhaps an averment which fon is meant, may help. Swimb. 298, 294, 295, 
296. So if one give to 7. S. 20 l. and there be two or more of that name; this 
Deviſe is void, except it may be proved by ſo thing which of them he meant. 80 if 
one ſay in his Teſtament I give to one of the world 101, this Deviſe is void for in- 
certainty,So if one giee him ro]. vhoſe name is written in a Schedule in the cu- 
ſtody of ſuch a man ;and in truth there is no ſuch Schedule in the cuſtody of fuck 
4 man tobe found; ot if there be no name written therein; it ſeems theſe Legacies 
are void for incertainty. So if a man give a Legacy to a man incertaine, and no 
ſuch man is to be found, and the meaning of the Teſtatot cannot be known ; this 
Deviſe is void. And yet ifa man by his Will fay thus, I deviſe to him that ſhall 
marry my daughter; this is a good Deviſezand he that doth marry my daughtet in 
my life=time , or after my death ſhall have ic. And if a man deviſe any thing ad pias 
cauſas, as to the Church, or to the Poore , not exprefſing what Church or Poor; 
this perhaps may be a good De viſe. So if a man gives 201. to his kindred; it is ſaid 
this is a Dood Deviſe, and that a reaſonable expoſition ſhall be made of it as neet 
the intent of the Teſtator as may be, viz, that thoſe in the next degree ſhall have 
it firſt, and then choſe in the next degree to that ſhall have ic afterwards and if it 
be a Deviſe to the kindred of another man, that they ſhall have it equally. S-4 
qnere of this Diviſe, for it ſeems altogether uncertain.) So if a man give to J. S, 
or J. D. 201, this is held to be a good Deviſe, albeit it be ſomewhat incercain , 
and the dis junctive ſhall be taken for a copulative , and fo J. S. and J. D. hall 
take both by this Devife « but if in this caſe one of them be neerer of kin than the 
other, then it is ſaid, he ſhall have it for his life, and the other afterwards. 
Swinb. part. +. ſeft, 9. And if one deviſe 20 l. to A. or F. which of them J. S. 


will appoint ; this is a good Deviſe, and he that J. S. (hall appoint ſhall op , 
fe : 


Incertainty, 
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And if one deviſe to J. S. and his children;this is. a good Deviſe and certain enough, 
and hereby he and his children ſhall take che thing deviſed together. Plow. 345. 
Coo, 1.105, 135. Perk, ſett, 50 8. | 

And as the perſon to whom the D:viſe is made, muſt be capable, and cer- 
tainly deſcribed and named, ſo muſt he be capable by that name by which the De- 
viſe is made to him, or otherwiſe the Deviſe is void, and therefore if a Deviſe 
de to the heirs of J. S. J. S. being living; this Deviſe is void And yet if lands or 
Goods be deviſed to the Executors of 7. S. and J. S. die before the Teſtator, and 
make Executors ; this is a good Deviſe to the Executors. And if a man devile his 
land to J. S. for life, the remainder to the next of kin, [or next of blood] of J. S. this 
is a good Deviſe of the remainder. Fitz. Deviſe 27. Plo. 523. Perk, ſet. og, 
$10 Broo, Corporation, 55. Andif a man deviſe goods to the Pariſhioners of the 
Pariſh of S, to the uſe of the Church; this is a good Deviſe, and the Church- 
wardens may recover it. And if a man deviſe Eccleſie ſanctæ eAndree de Hol- 
lerne; it ſeems this is a good Deviſe to the Parſon of that Church. And if a man 
deviſe to the City of London, Univerſity of Oxford , or to Queens Colledge in Oæx- 
ſerd, theſe are good Deviſes. But if one deviſe to the Commonalty of a Guild that 
is not incorporate, as to two of the middle men of the Guild of the Fraternity of 

*Whiteacres in London, or the like; this deviſe is void. 


4. And if the perſon be capable, well named, and capable by that name, if his Miſnaming. 


name be truly ſet down, yet if his name be not ſo, but miſtaken , the Deviſe is 
void. And therefore if one intending to give 201, to J. S. deviſe to 7. V. 201, 
this deviſe is void, both to J. S. and J. N. except the perſon be certainly denoted 
and deſcribed by ſome other circumſtance, as to F. N. the ſon of J. S. my Land- 
lord, or the like. Dyer. 4. Perk. ſect. 505. Swinb. 289, 290. So if one deviſe to 
the Abbot of S. Peter, when the foundation is the Abbot of S. Paul; this De viſe 
is void. And if one deviſe to a Corporation, and there be none of that name at 
the time of the Deviſe, nor during the life of the Teſtator, this De viſe is void, and 
ſo alſo it ſeems the La wis, if there be a Colledge made after of that name. But if 
one deviſe a thing to the wife of J. S. and before the Deviſor die, J. S. dye, and 
ſhe take another husband, and is called by another name; yet this Deviſe is 
good. Plow. 344. So if one give a Legacy to . S. Dean of Pauli, and the Cha- 
pter there and their Succeſſors, and after before the death of the Deviſor J. S. die, 
and another is made Dean; yet this Deviſe is good notwithſtanding this miſtake. 
For the third and fourth thing required in a good D:yviſe, ſee before at Numb, 4. 
Part. 2. 3. Brounl, f. part 13. 
And for the fift thing, it is to be known , | 


1. That lands and tenements deviſable by cuſtome, may be deviſed by a Fifthly, in re- 
Nuncupa tive Will without any writing for any time whatſoever , as Uſes at the ſpect ot matter 


Common-Law that are now withing the Statute might have been. Coo. ſuper Lit. 
111. Plow. 345. Swinb. part 1. ſect. 12. Alſo thoſe Uſes that remaine at the 


touching the 
manner and 
forme of the 


Common-La w, and are not within the Statute, may be deviſed by word without Deviſe. And 
any writing. But no effate can be made of lands by Deviſe upon the Statute, ex- how a Deviſe 
cept the Deviſe be in wri.ing ;and ſo a man may deviſe his land, albeit he make May be made.. 


no Executor; for an Executor hath nothing to do with the Free- hold of land. Alſo 
Goods and Chattells, leaſes for years of Lande, Wards, Villaines,and the like may 
be deviſed by word without any writing at all. Plow. 345. Swinb. part. 1. Seft,,12. 
Dyer 140. And yet it ſeems queſtionable whether a Leaſe for years of a Rent, 
Common, or ſuch like thing, be deviſable by word without writing. 

2. The · forme of words in a Deviſe is not at all regarded ; and therefore if one 
ſay, I give, inſtitute, defire , appoint, or will, that 7 S. ſhall have my land, or 
that J. S. ſhall have 20 l. or let J. S. have my land or 20 l. all theſe Deviſes are 
as good as if he fay, I deviſe to J. S. my land or 201. Swinb. part. 4. ſect. 4. 
Plow. 23. Litt /. Broo, ſect. 316. Dyer 23. And therefore if one at this day ſince 
the Statute of Uſes deviſe that his Feoffees of the land ſhall be ſeized of the land 
to the uſe of 7. S. and his heires , or to the uſe of 7. S. and the heires of his body; 
or if ſuch a man deviſe that his Feoffees ſhall make an eſtate of the land to 7. S. 
and 
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Wairantie. 


and his heirs , or to him and the heires of his body; this is a good Deviſe of the” 
land in Eee · ſimple, or Fee-taile, And if a man make à Feoffment of his land to 
the uſe of his laſt Will, and then deviſe that his Feoffees ſhall be ſeized to the uſe 
of J. S; this is a good Deviſe of the land per intentionem Paſc he. 9. Jac, New. 
mans caſe, And if I deviſe that J. S. ſhall have, hold, and occupy my land for 
his life ; this isa good Deviſe of the land for his life. Plow. 546. (vo. 4. 66. 8. 
95. Ifa man have a Leaſe for years for land, and he deviſe his Leaſe, or hs Terme 
or his Ferme, or the profits or occupation of the land; by either of theſe Deviſes 
his whole leaſe and all his intereſt in the land is given as well as by any other 
forme of words Dyer 122. 33. 128. Coo. 1. 83. 6. 42, Dyer 4. 33. 

3. A man may deviſe lands, tenements, or hereditaments in poſſeſſion in Fee, 
for life or years ; or he may deviſe it in reverſion, vi⁊. to one for life, the remain. 
der ro another in Fee, or in taile, or in any other ſort, as a man may grant it by 
his Deed,and ſuch Deviſes are good. But if the Fee · ſimple of land be de vlled to one, 
the remainder cannot be deviſed to another, albeit the firſt Deviſe be but conditio- 
nall. And therefore if land be deviſed to J. S. and his heirs and if he dye without 
heirs, that it ſhall remain to 7. N. & his heirs; this is a void rema inder to J. N. Soif 
a man deviſe his land to F. S. in Fee, ita quod ſolvat J. N. 20 l. and if he faile 6 
that it ſnall remain to 7. N. and his heirs, this remainder to J. N. is void; for 
if 7. S. faile of payment, J. N. ſhall not enter and have the land, but the heir of 
the De viſor. And yet perhaps a rent may be deviſed after this manner. Howbeit 
if another man have a Rent- charge of 20 l. a year, iſſuing out of my land for 20. 
years; and he deviſe this unto me untill Ihave levied 1001. by way of reuinder, 
to 7, S; this remainder is not good. Dyer 139, 140. 

4. A Deviſe may be of Lands, Goods, or Chattels ſimply and abſolutely or 
conditionally ; the ſimple Devile alſo may be i» preſents » or in futuro. And there» 
fore as a Deviſe to one and his heirs in preſents , is good, ſoa Deviſe to one and 
his heirs after the death of J. S. is good. Plow, 523. Perk, ſect. 163. See Condi- 
tion Coo. 8. 95. It I deviſe land to J. S. and his heirs on condition, as ſo as, or ita 
quod, he pay 10 l. to V. S. or paying to W. S. 10 l. or ad ſolvendum 101, to J. S; 
the De viſe in all theſe caſes is a good conditionall Deviſe; and if the condition be 
not performed or broken, the eſtate is ended, and the heir may take advantage 
of it. And therefore if lands be fo given to the heir, the condition is idle, becauſe 
none can enter but him. And if I deviſe that, if J. S. pay my Executors 20 l. that 
he ſhall have. White acre to him and his heirs for gver , or for life & c. this is a 

good Deviſe,and after the contingent ſhall take effect accordingly, and in this caſe 
and in ſuch like the heir of the Deviſor muſt keep the land untill till the contin- 
gent do happen. In like manner as if it be a chattell, the Executor ſhall keep the 
thing untill the condition be performed, and after a condition broken he ſhall take 
advantage of it. 

5. A Deviſe may be alſo wich a limitation, as in the caſes before; and as, 
where one gives land to another, and his heirs ſo long as J. S. ſhall ha ve heirs of 
his body; or where one doth deviſe his land to A his ſon and his heirs for ever, 
paying to B his brother 20 l. when he ſhall come of age, and then that he ſhall 
enter and ha ve it to him and his heirs, and if he die without heirs of his body, the 
ſa id B. then living then that and his heirs ſhall have it in the ſame manner: And 
theſe and ſuch like De viſes are good. 

6. A man that is ſeiſed of land in Fee, may deviſe that his Executors ſhall fell 
it ; or may deviſe it to his Executors to ſell, or De viſe it to his Executors, and 
that they ſhall ſell it; and theſe Deviſes are good. Coo. ſaper Littl, 112. 113. 
236. 
7. A Deviſe may be of a rent, or of land reſerving a rent, with clauſe of Di- 
ſtreſſe. Dyer 348. 100. 8. 84, $5. broken 2. part 190. As if a man Deviſe land to 
J. S, paying 101. by the year to his wife, and if it be unpaid, that ſhe ſhall di- 
ſtraine for it; this is a good Deviſe : But a Warranty cannot be made by a Will. 
Coo. ſuper Littl. 386. And yet if a man deviſe land to another for life, or in Taile 


reſerving a tent; in this caſe the heirs of the Deviſor ſhall be bound to the War- 
ranty 


. 
; * 
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* 
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nancy in Law , and the Deviſee ſhall take advantage of it, „ 
8. A man may deviſe his land to one, and deviſe a rent out of the ſame land 

to anocher, and theſe Deviſes are good. So a man may de viſe his land to one i 

Fee , and after deviſe the ſame land to another for life or years; and theſe are — 


Deviſes, and may Rand together. Plow. 5 23. 540. Dyer 357. Coo. 8. 94 83. 3d 


allo if a man in the fore - part of his Will by generall words, deviſe all his lands to 
one in Fee, and in the lattet part of his Will, deviſe tome ſpeciall patt of it to 
another in Fee; theſe Deviſes are good and ſhall ſtand together, as for example, if 
one have a Farm, and in the firſt parc of his VVill , give chis Farm to one, and in 
the latter part of his VVill give one Cloſe ( a part of this Farm to another) or a 
min deviſe all his land in B (which is in the County of Glouc.) to A his daughs 
ter, and the latter part of his Will deviſech all his land in the County of G/ouc.in 
the poſſeſſion of J. S. to his ſon, and part of the land in B. is in che poſſaſſ on of J. S. 
and in Glouce ſte rſh. theſe are good Deviſes & ſhall Rand together. But other wile, it 
js when the generall clauſe doth come laſt, as where one doth give his land to 4 
his daughter and in the latter part of his Will; doth give all his land in Hartfardy 
ſhire in the poſſeſſion of J. S. ro Wand the Jandgiven to A, is in Hartfordſhire,and 
jn the poſſeſſion of J. S. in this caſe the Deviles will not ſtand together, for the 
fit D:vſe is void 38. Eliz, Co. B. Agreed divers times: and lo allo it is where 
both the Deviſes are particular, as, where firſt jn a mans VVIll, he doth give 
VV hite Acre to A and his heirs, and after in his VVill he doth give VVhite Acre 
to B and his heirs; in this caſe the firſt Deviſe to A is void. And yet in this laſt 
caſe , ſome have held the Deviſes ſhall be good, and that A and B ſhall be Joint» 
tenants ideo Quere, Dyer in his Lecture, 1. & per Inſt. Dodr. If one deviſe all his 
land to J. S. and his heirs excepting 201. for ſeven years, Which he willech 
ſhall be unployed for bis children; this is a good Deviſe of this ſum of 20 l. a year, 
Trin. g. Ja. B. R. | 15 D ; 

9. And a man may deviſe his land for ſo many years as J. S. ſhall name; and af« 
rer,appoint that his lon ſhall have it during the minority of his ſon, and both theſe 
Deviſes may ſtand together: And therefore, if A be poſſeſſed of the Mannor of D 
for years, and he deviſeth all his Term to his eldeſt ſon if he live ſo long; and if he 
die before he ha ve any iſſue of bis body, then to his younger ſon in the 2. man- 
ner, but wit hall, he doth appoint that his wife ſhall have the occupation of the 
land untill his eldeſt ſon be 21 years of age; theſe Deviſes..ſhall ſtand together, 
and the wife ſhall enjoy the Mannoyr for that time by this De viſe. Plow. 23.546. 

10, A man may de viſe a term of years by way of remainder ; as for example, 
A man that is poſſeſſed of a term of years of land, may deviſe ic to J. S. for life, 
the remainder to J. D. or to J. S. for life , and that it ſhall after remain to J. D. 
or to J. S. for ſo many years as he ſhall live, and after to 7. D. or in any ſuch like 
manner, thele are g00d D. viſes both to the firſt , and to him in remainder alſo by 
way of Ezecutory D. viſe, though not by way of remainder , and in this caſe the 


fict Deviſee cannot hinder the ſecond Deviſee of the remnant of the terme. Coo. 8. 


05. Plow. zig. 546. 516. $39. Dyer 277. But a man cannot by Deed in Grant, 


his life time grant his term in this manner. Nor if a man be poſſeſſed of a term can 
he entzil it by bis Will - And therefore, if a man poſſeſſed of his term of years of 
and Deviſe his term or his land to J. S. and his heirs, or to J. S. and the heirs 
of his body, or to J. S. and his iſſues, the remainder to J. B. this remainder is 
void and it is a good deviſe of the whole term to J. S. and his Executors. 
Cos. 10.8 7.47. Paſche 17. Fac. B. R. Chill. verſus Badly, Alſo a Chattellperſonall 
may (as it ſeems) be deviſed to one for life, and afterwards to another, but yet fs 
as the one mult ha ve the property only, and the firſt but the occupation only, 
as if one de viſe that J. D. ſhill have the occupation of his plate for his life, and 
after chat it (hall remain to J. S. this js a good Devile . to J. S. 37 H. 6. 
30 Littl; Broo, ſecti 388. 314. 209, Bur if che thing it ſelf be deviſed to the 
' hilt of them; then the Deviſe to the ſecond is void, for the gift of a chattell per- 
ſonall for one houre is the gift of it for ever. And ſo it did ſeemin the Lady Daves 
Caſe,” Hill, 9. Car. R. N. 1 ̃ 
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Sixthly, in re- 
ſpect of matter 
touching the 

thing deviſed , 
and what may 
be deviſed,and 
by whar name. 


Deviſe of 
land and te- 
nements. 


11. A Legacy of Goods of Chattels may be given to, or untill a certain time, 
or from or after a time certain or incertain j as for five years , or from, or untill the 
marriage ofeA or the like; and theſe Diſpoſitions are good, Swink, part. 4. ſeck. 

12. A man may deviſe his land for ſo many years as J. S. ſhall name , and 
J. S. do name a certain number of years in the life-time of the Deviſor, this will be 
2 good Deviſe. But if one deviſe his land for ſo many years, as his Executor ſhall 
name, it ſeems this Deviſe is not good. Plow. 5 24. 6. As touching che ſixih thing 
required in à good Deviſe, theſe things are to be known, 

1. That Lands, Tenements, and Hereditaments for the nature and quality of 
them are de viſable as well as other things. Dyer. 371. Coo:8.8 3.6.16, ſuper Lit 
111. Perk. ſe. 496. 500. 497. 538. Littl. ſett. 165, Dyer 155. old N. B. And 
therefore by the cuſtome of ſome places, lands in poſſeſſion, reverſion, or temainder 
are deviſable in Fee for life, or years; and a man that hath a Leaſe fot years of 
land , may deviſe the land at his pleaſure during his rerm. But by the ancient 
Si Law in fayour to heirs , the lands that a man had in Fee-ſimple were not 
deviſable by Teſtament, except only in ſome ſpeciall places by the cuſtonie of the 
place, as Gavelkind- lands in Kent and lands within certain Borrough- Totes, as 
London, Oxford, Cc. and by the cuſtome of chole places ſuch lands are deviſable: 
And in ſome places the cuſtome is, that they may deviſe their purchaſed lands on- 
ly ; and in other places, that they may deviſe their lands deſcended alſb : And in 
Ee places the cuſtome is that they may deviſe for life only, and in other places, 
that they may deviſe in Fee · ſimple and Fee-raile alſo, And in all theſe places 
whert ſuch cuſtomes are; they may deviſe their lands now as they might haye 
done before the Statute ; for the Stature hath not deſtroyed their cuſtome. And 
therefore at this day they that have ſuch lands in ſuch places, have their elechon 
either to deviſe according to the power the cuſtome doth give them, or according 
to the power the Statute doth give them, and in the firſt caſe the Deviſe is 2- 


-Lainft the heir for the whole; and in the laſt caſe , it is good againſt him for two 


parts in three only. Alſo by the Common- Law, the Uſes of lands were deviſable, 
as Goods, and Chattels were at the pleaſure of him that had them. Perk,ſeft.q96, 
528. 538.Bur otherwiſe, and in other caſes, lands and tenements, might not be de- 
viſed and diſpoſed by Will, untill 32 H. 8. at which time the owners of lands, 
tenements, rents, &c. were by Act of Parliament enabled to deviſeand diſpoſe theit 
lands as followeth : He that hath any land in poſſeſſion , reverſion , or temiindet 
by Socage Tenure, and hath no land held in Capite, or by Knights Service, may 
deviſe all his land, or any rent, Common » or other profit apprender out of it to 
any perſon in Pee-fimple , Eee - taile, for life or years, at his pleaſure. Stat. 32 Hl. 
8.6. 1. 34 H. gl. c. 3. He that hath any ſuch land held of the King i» Capite by 
Knights Service, or by Knights Service and not in Chief, or held of any common 
perſon by Knights Service, may deviſe two parts thereof in three, to be divided, 
or any tent &c. out of thoſe two parts at his pleaſure, and no more; for the third 
part muſt deſcend to the heir and come to ſatisfie the Lord his duties; and therefore 
the Deviſe of the whole land in this caſe is void for the third part. He that hath 
any ſuch land held by Knights Service i Capite, and other lands held by Socage 
Tenure may deviſe two parts of the whole, and no more, or any rent &c. out of 
it at his pſeaſare, He that doth hold land of the King by Knights Service onely, 
and not #rCapite; or of a meane Lord by Knights Service, and hathalſo other lands 


heldby Svcage Tenure, may deviſe two parts in three of all the land held by 


1 


Knights Service or any rent &c. out ofit, and all his Soca ge land at his pleaſure. 
So that now by theſe Statutes, a man that hach lands in Fee-fimple , may deviſe 


them in Fee-ſimple, Fec · tile, for life, or years abſolutely, or conditionally at his 


2. That this Statute doth not enable men to deviſe land that are — by 


pleaſure. And therefore if one deviſe his land to one for life, the remainder in Fee; 
or Peetaile to another; or deviſe his land to B. the remainder to the next heir 
male of R. and the heirs mas of the body of ſuch heir male or the like; theſe 
are good Deviſes. But for the more full underſtanding of theſe things, it is to 
be known in the next place. 
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Law in reſpeR of their perſons or minds, as Infants, women Covert, men, de 
non ſana memory, or the like; nor ſuch as ate difabled in feſpect either of che na · 
ture of their land, as Copi-holders (for Copi- hold- land is not de viſable) or of the 
eftate they have in the land, as Tenants in Taile, or pw autervie, or Joynt- 
tenants ; for theſe can no more deviſe the land they do ſo hold, than they could 
before the Stature. But ſuch as are ſeiſed of land in Common, or Coparcenary , 
may de viſe their land as well as thoſe that are ſole ſeized. See the Statute C 70. ſaßer 
Lutl. 11 f. Perk. ſect. 544. Linil, ſeck. 287. Dyer, 21 o. old, N. N. 89. Perk, ſect. 
500, 539, 540. 446, 497, 498. And if two be Joint-tenaftrs for life, the Fee- 
ſimple to one of them; he that hath the Fee · ſimple, may deviſe his Pee-ſimple 

after the death of his companion. Neither doth this Starme enable thoſe that are 
ſeiſed of lands in Fee, in the right of their houſes and Churches to deviſe the ſimo 

lands: And therefore, Biſhops , Deans , Parſons, Vicars, Maſters of Haſpitals, 

or the like, can no more deviſe the lands belonging to their Biſhopricks & e. than 

they could before the Statute, but the lands they are ſeized of in their own tight , 

they may deviſe like other men. | 

g. Heriditaments that are not of any yearly value, are ſome of them devifable , 

and ſome not; for if the King grant to one and his heirs bona & catalla felonum 

& fugitivorum vel ut lagatorum , Fines , and Amercements within ſuch 2 

Mannour or Village; in this caſe, the owner can neither deviſe theſe things to 

another, as part of the two parts z nor leave them to deſcend for a third purt. Coo. 
10, 81. 3. 32. ſuper Litt. 171. And yet if one have a Mannour unto which 4 
Leet, Waife , Eftray , or the like is appendant or appurtenant g thereby the De- 
viſe of the Mannour with the appurtenances, theſe things may paſſe as incident to 
the Mannour : But if a man have a Hundred, with the goods of Felons, Out- 
hwes, Pines, Amercements , Rytorna brevium, and other ſuch caſuall Here- 
ditaments within the ſame Hundred, and theſe have beenuſually let to Farm for x 
rent; in this caſe, theſe things may be de viſed or left to deſcend for a third 

art. +8 
r 4. Such uncertain Franchiſes as before that are Hereditaments of no yearly 
value, albeit they are notdeviſatle, yet may reſtraine the deviſe of a mans lands 
and tenements, and make ir void for a third part, if they be held in Capote, for if 
jt is not requiſite , that the thing held by che Tenure i Capite be deviſable; and 
ſuch things as may not be left to deſcend to the Lord for a third part, and to ſa- 
risfie him , his duties, may notwithſtanding be deviſable, or reſtrain the De viſe of 
other lands and tenements, and make it void for a third part. And therefore, 4 
Reverſion upon an eſtate taile, which is dry and fruitleſs, if it be holden of the 
King by Knights Service i Cpire will hinder the Deviſe of the third part of a mans. 
lands and tenements: Alſoan eſtate taile of lands held in ¶ apite may refrain the 
Deviſe of a third part of other lands. And therefore, if ſuch lands be conveyed to 
one and the heirs of his body, the remainder to another, and he have other lands 

in Socage; if he have any iſſue , lis can'deviſe but two parts of his Socage land. 

And where che Statute ſpeaks of a remainder, it is to be intended of ſuch a remains 

der, only, as may draw Ward and Marriage by the Common-Law , and this 

is that remainder only, that doth hinder a Deviſe. 

And therefore if A be ſeizrd of lands in Socage Tenute;and B. be ſeized of lands 
in Fee, held in Capite by Knights Service, and B. make a Leaſe for life or gift in 
Taile to C. the remainder to A in Talle or in Fee; in this caſe, A. during the 
eſtate for life or in Taile, may devile all his Socage-land, not withſtanding this re- 
mainder. But if a man make a Leaſe for life or years, and after grant the rever- 
ſion for life, or in Taile, the remaindet in Pee, and after the Grantee for life 
dyeth , or Donee in Taile dyeth without iſſue, in this caſe, this remainder 
which now is in point of reverſion, will reftrain the Deviſe of other lands, and 
make it void for a third part. Coo. 10. $1, 82. ſwper Littl. 111. (00. 3. 35; 
30. 34. 

5. Im all caſes where a man is reſtrained to deyife any part of his lands held 
Eeeeee 2 in 


2 


— — . 


548 


Teſtament: Dr 166. 


in Socage , he muſt ha ve lands held in Capite at che ſame time „ and a 
time of — of lands to de viſe, and N of other lands in Capite, and rg 
ſing of the lands to be deviſed , muſt concurre. And therefore, if a man be fei- 


 ſedofan Acre of land in Fee, held of the King in Chief by Knights Service, and 


of other two Acres in Fee held in Socage , and enfeffee his younger ſon of the 
Acre held in (apite » and of one of the other Acres, or convey it to the uſe of his 
wife, or for the payment of his debts, &c. and after purchaſe land held in So. 


' cage ; in this caſe , he may deviſe all the new purchaſed land held in Socage with. 


out reſtraint, Coo. 10. $1. 11. 24. 3. 30. 34, 35. ſuper Littl. 111. Dyer 158. 
So if a man be ſeiſed of lands held by Knights ſervice in Capite in poſſe Mon, te- 
yerfion , or remainder, and of lands held in Socage , and by his Will in writi 
doth deviſe all the ſaid lands, and after the land held i» Capite is recovered from 
him, or aliened by him bona fide; in theſe caſes the Deviſe is good for all the 
land held in Socage: And hence it is, That if the King grant land to one in fee 
Farm to hold in Socage at a rent, and after grant this rent to another and his 
heirs , to hold in Capite, and the Grantee of the rent doth grant it to him thac 
bath the land; in this caſe, becauſe the rent is extinct, and he cannot be 
faid to hold lands in Capite , this ſhall not reſtraine the Deviſe of any of his 
lands. | | | 

And yet if a man hold ſome lands by Knights Service in Capite, and other lands 
in Socage,and be diſleiſed of the lands held in Capiteghe cannot deviſe all his Socage 
land, but the Deviſe will be void for a third part, for he is ſaid to have that land 
ſtill, whereof he bath the right. And albeit the Statute ſay [ that he that hach 
lands held of the King i» Capite, and other lands in Socage, may give two parts 
for the advancement of his wife, paiment of his debts, preferment of his children 
whereby he is reſtrained to deviſe any more. And therefore, if by act, — 
in his life time, he convey two parts to any ſuch uſes ox intents, he cannot deviſe 
any more by his Will, but the reſidue muſt deſcend, yet this alſo is to be intended 
of the land he hathat the ſame time. For if a man be ſeiſed of land held in Socage 
of the yearly value of 20 |. per annum, and he hath not any land held in Capite by 
Knights Service, and he make his Will in writing, and by it , deviſe his Socage 
land to one in Eee, and then purchaſe land of the value of 20s. per annum held 
in Capite , and die; this will make the Deviſe void for a part of the land that is 
held in Socage : But if a man ſeiſed of land in Fee of Socage Tenure , aſſure it to 
the uſe of his wife for her Jointure, and after purchaſe lands held i» Capite 
Knights Service; he may deviſe two parts in three of all this Capite land, and the 
King ſhall not have any thing out of, or for the Socage land: If a man ſeiſed of 
lands, part of which are held i» Capite , and part in Socage make a Feoffment of 
the lands held in Capite , ( being two parts in three of the whole) to the uſe of 
him and his wife for life, with divers remainders over; in this caſe , he may not 
deviſe any of the Socage land. And if a man have no Socage land but Capite 
land, aud convey it away in Fee-fimple , keeping no Rerverſion to any ſuch uſe , 
and after. purchaſe Socage land; he may devile all the Socage land newly purcha- 
ſed. Coo. 34. 11. 24. 

6. As the Teſtator enabled to deviſe by this Statute without reſtraint, is, and 
muſt be one that hath the land he doth deviſe at the time of the Deviſe made, and 
no other land then to be an impediment to his Deviſe , ſo he mu ha ve a ſole eſtate 
as well in the land he doth leave to deſcend to the heir, as in the land he doth 
Deviſe: And therefore, if lands held is Capite be conveyed to a man and his wiſe, 
and the heirs of their two bodyes; and this man hath other lands whereof he is 
ſole ſeiſed held of the King i» Capie by Knights Service; in this caſe he may not 
deviſe two parts of the whole, ſuppoſing this may ſuffice for the Kings third part, 
for he may deviſe but two parts of the refidue ; 1. e. of that whereof he is ſole 
ſeiſed, either at the time of making of the Will, or at the leaſt at the time of the 
death of the Teſtator. Coo. 3. 32. 

7. The eſtate of the land that is held , muſt continue after the death — the 

enant 
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Tenant, otherwiſe it will be no reſtraint, Coo, 10. 84. And theretore » if a Tex = 
nant in Tail be to him and the heirs males of his body , the remainder in Fee to 
another of Lands held by Knights Service in Capite; and he is ſeized of other 
hndsin Socage in Fee, and by his Will in writing deviſe all the Socage land, and 
dye without ifſue male; in this caſe, the De viſe is good for all the Socage land. 
And ſo alſo it is, where the eſtate the Anceſtor had of the land held is defeated by 
condition. 8. That which a man cannot diſpoſe by any act in his life time, ſhall 
not be taken for any ſuch Mannours, &c, whereof a man may devi two parts 
authority of this Statute at his death: And therefore in the caſe of an undwided 
re of lands between husband and wife, where the husband ean make no diſ- 
- poficion for longer time than during the Coverture; theſe lands are not to be eſtee- 
med ſuch as are to be accounted amongſt the lands, whereof two parts In three 
are de viſable. C oo. 3.3 2. 9. The Tenure by Knights Service mult continue after the 
death of the Deviſor, otherwiſe che land ſo held will be no reſtraint. And there- 
fore if the King grant land to one and his heirs, to hold during his life by Knights 
Service in Capite , and after in Socage, or to hold during his life in Socage , and 
after by Knights Service z in theſe caſes , the Grantee may deviſe all his land 
notwithſtanding the Tenure of this land, Coo. 10. 84. 3. 34. 10. The King or 
other Lord mult ha ve a full and clear yearly value of the third patt left to deſcend 
to him, and the value is to be eſteemed as it is, arid doth happen to be at the time 
of the death of the Teſtator; for the King or other Lord muſt have the like and 8 
equal benefit for his third part, as the Deviſee hath for the two parts, without di- 
minution or ſubſtra ction; when therefore a man will have his Deviſe for 
the reſidue , he muſt take care that the third part be ſo left; for if the third part 
be not valuable, or be charged with any rent, & c. ot be upon any uncertainty , 
as if it be upon a poſſibility only,as where a man and his wife be ſeized of a joyne 
eſtate Tail made during the Coverture, and he Deviſe other lands to her on con- 
dition, that (he ſhall wave her eſtate made during the Coverture, and ſo intend 
that that part of his land ſhall be left for the Kings part, this Deviſe will not be 
ood ſor the reſidue; and albeit the wife do wave the eſtate after the husbands 
eath, yet this will not help the matter, or make the Deviſe good for that part 
for which it was voyd before: But it is not material by what Tenure the third 
part deſcending be held: For it is holden by the better opinion, That if a man be 
ſeized of 20 J. land held of the King in Capite, and 10 J. land held of a Subject 
by Socage, and he deviſe all the Capite-land to a ſtranger ; that this is a good De- 
viſe for the whole, and that the King ſhall be fatisfied by the Socage land, And 
if be of the valle of the third part, albeit it be but of an eſtate Tail whereof the 
Anceſtor. was ſeized, ot it be new purchaſed land, yet it is ſufficient : And therefore 
H ſome lands be given to a man and the heirs of his body of the value of 101. 
per annum, and he be ſeized of other lands in Fee-fimple to the value of 20 l. per 
annum, and all or part of theſe ate held in Capite by Knights Service; in this caſe 
he may deviſe the lands in Fee - ſimple, and leave the entailed land to deſcend for 4 
zd part: And if a. man be ſeized of ſuch land, and conyey it to the uſes within the 
Statute, or any of them, and after purchaſe new land, and leave that to deſcend; 
this is ſufficient; Coo. 3. 32. 3 f. ſuper Litt, 11 1. 10.84. 11. The third part that 
is left to deſcend to ſatisſie the King or other Lord, mult deſcend immediatly , and 
he muſt not tay for it. And therefore, if a man be ſeized of three Acres of land 
held by Knights Service in Capite, and make a Leaſe of one Acre for life, and 
after deyiſe the other two Acres; this Deviſe is not good for the whole two Acres, 
but for two parts in three thereof onely ; and albeit che Tenant for life dye af- 
terwards, yet this will not help the matter. But if the Deviſor leave a full third 
part immediatly to deſcend in Fee-fimple or in Fec-:ail, he may deviſe the other 
two parts at his pleaſure. And if he do not leave a third part to the full, it muſt 
be made up and ſupplyed out of the other two parts, which in caſe of the King is 
done by Commiſſion out of the Court of Wards, and in caſe of a Subject by 
Commiſſion out of the Chancery, Coo. 3. 34. 12, As the third part left to deſcend; 
muſt be of as good value as either of the other two parts is at the time of the 
5 Eccece 3 death 


Teſtamem. Cxar. 177. 


death of the Teſtator, ox other wiſe the Deviſe of all the reſidue will not be good, 
ſo muſt it be taken out of the lands of the Teſtator indifferently : And therefore 
if a man be ſcized in Fee of land held in Chief by Knights Service, and make & 
Feoffment of the one half of it to the uſe of himſelf for lite, and after to the uſe of 
one he doth intend to marry, and aftet to the uſe of another in remainder , or do 
any other ſuch like uſes within the Statute, and after he doth marry the ſame 
woman, and after he deviſeth the othet moity to his wife, children, or any other: 
in this caſe , albeit the wives eſtate ha ve precedency, yet the King ſhall have his 
third part out of both the moities equally. So if one be ſeized of Gavel · kind land 
held i» Capite, and his ſon being dead, deviſe part of it to one of his grand-chil. 
dren, and part of it to another, and part to a third Tail; in this caſe, the K 
third part ſhall come out of all the three parts equally , and accordingly the De. 
viſe will be voyd for ſo much to every one of them, Cae. ſuper Lite. 111. f 133, 
3. 32. 30. So if one hold three ſeveral Mannours of three ſeveral Lords, he can- 
not deviſe two of theſe Mannours, leaving a third to deſcend, but he may deviſe 
two parts of every of the thizd Mannours, and a third = of each Mannour myſt 
deſcend to each Lordsfog there muſt be an equality in theſe things. For further i} 
luſtration of which things, the examples following are to be heeded. *. B. bei 
ſeized of the Mannour of Thoby in Capite, and of lands in F obbing held in Socage 
in Fee, and he and his wife being ſeized of the Mannour of Hinton held in Cap te 
to them and the heirs of their two bodies begotten by an eſtate made to them du- 
ring the Coverture for the joyntute of the wife, the reverſion to *. in Fee, and 
Thoby doth amount tothe value of two parts; and Hinton and Fobbing to a third 
part, and V. B. by his Will in writing doth deviſe Thoby to his wife for life, upon 
condition that ſhe-ſhall-nat. take her former Joynture , with divers remainders 
over, and dye, and ſhe refuſed her former Joynture in Himon ; in this caſe it was 
adjudged:thatzhe Deviſe was not good. for the whole Mannour of T hab, and that 
the Mannour of Hinton was not a tyfficient third part to deſcend, Cao. 3. Bat ler and 
Bakers Caſe. L. E, being ſeiged of the Mannour of Affaland, Heauton, Rallaren, 
Pengelley, Willeſwort hy, and Triveſquite (the laſt onely held is Capite) in Fee, aud 
having iſſue Thomas his eldeſt ſon, Williams Humphrey, and Richards younger 
ſons, which Ric hard had iſſue Leonard, ma kes a Feoffment of theſe Mannours to, 
divers uſes, viz. of the Mannours of R, P, M, and A, to the uſe of the Fecffer, 
for life, and after to the uſe of ſuch perſon as he ſhould appoint by his laſt Will, 
and after to the uſe of #, his ſecond: ſonne in Taile, and after to his other 
ſonnes in Tail, and after:co the uſe, of the Feoffer and his wife in Tale, 
and after to the uſe of the Feoffer and his heirs for ever, Coo. 10. 78. Leonard Lo. 
vels Caſe; Coo. 1 1. 24. And of the Mannour of H. to ſuch like uſes , and of the 
Mannour of T. alſo to ſuch like uſes, and the ſame uſes were with power of Re- 
vocation :. And after the Feoffor purchaſed eight Acres of other land held ia So- 
cage, andafter did revoke the uſes of the Mannours of R, P. W. and A. andafter. 
deviſed ſome of the ſaid Mannours (excepting ſome peices) and the ſaid eight Acres 
of land to his eldeſt ſon and the heirs male of his body for 500 years on certain 
conditions, and if he dyeawithour iſſue, that it ſhall go to William , & c. and af» 
terwards he dyed ſeixed of the ſaid eight Acres of land, and the lands deviſed by 
the Will at the time of the death of the Teſtator were of the yearly value of 24 l. 
147. 10 d. per annum , & nom ultra, and the lands whereof the Feoffment was 
made, and not revoked, were at the time of the deathof the Teſtator of the value 
of 55 J. 6. 8 d. in this eaſe, it was adjydped that the Deviſe of the eight Acres 
newly purchaſed was voyd,at leaſt for ia third part, and reſtrained by the re verſion 
in Fee expectant upon the eſtate Tail made to the younger ſon of the Mannour 
beld in Capite. And it was reſolved , That. if a man be ſeized of three Acres 0f: e- 
qual yearly, value, one of them held of the. King by Knights Service in Capice; and 
ha ve iſſue two ſons, and give, the Acre ſo held ; and another of the Acres to bus 
younger ſon, whereby he bath ſo executed his power by the Statute, that. he cannot 
deviſe by his Will auy part of /the third Acre; and after he purchaſe tluee Acres 


of equal value held in Socagę 5 that it this caſe, becauſe he hath — in 
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Fee upon the eſtate Tail made to the younger ſon, he can de viſe no more but two 
parts of the ſaid land ſo newly purchaſed. Bur if the reverfion be gone before the 
urchaſe, he may deviſe the whole z but if # man be ſeized of lands in Pee, part 
of which are held of the King i» Capite by Knights Service, and he convey two 
arts of it unto any of his ſons, or to the uſe of his wife for life, or in Tail; in this 
cafe, albeit he may not deviſe any part of the reſidue, yet he may by his Will des 
viſe the re verſion of the two parts. And in caſe, where he hath not conveyed the 
full two parts, he may de viſe ſo much as to make up that he hath conveyed full 
two parts: And it was furthet re ſol ved in the ſame Leonard Lovers caſe, That 
whereas the Statute ſaith, All perfons, &. having, &c. of any Mannours, & c. 
in poſſeſſion, reverſion, or remainder, &. and the Fecfler L. L. in the caſe before 
had a remainder in Tail expectant upon the eſtates in Tail limited to the ſons; 
that this remainder was not within the Statute, nor would have reftrained the 
Deviſe, but for the re verſion in Fee afterwards, Coo. 6. 16. ſuper Litt. 111. A. b. 
being ſeized in Fee of the Mannour of Gracediu held in Capite, and of the value 
of 30 J. per an. and of the Mannour of Normanton held in Capite , of the value of 
18 J. per an. in conſideration of a marriage with M, did covenant to ſtand ſeized of 
the Mannor of G, to the uſe of himſelf and the heirs males of his body on the body 
of the ſaid M, and after to the uſe of V. B. his brother, and the heirs males of his 
body, and after to the uſe of another brother in Tail, and after to the uſe of his 
own right heirs and of the Mannour of N to the uſe of himſelf and ¶ M he is to 
marry, and the heirs of his body, and after the remainders as before of the other 
Mannour, and after the marriage is had, and A B doth purchaſe other lands held 
in Socage of the value of 3 J. per annum, and then deviſed the ſame new purchaſed 
lands; in this caſe , it was adjudged that the Deviſe was voyd for a third part of 
the Socage land, in reſpect of the reverſion dependant upon the eſtate Tail, and 
et that jt was a good Deviſe for two parts of the new purchaſed land, albeit he 


had executed his power, and given more than two parts to the uſe of his wife, 
Coo.t1.23, Henry Harpur's Caſe. And in theſe caſes where a man hath land held 


in Capite , and other land, and he convey the land held i» Capite to any of rhe 
Uſes within the Statute, as to his younger children of the like, or convey it with 
power of reyocation onely , ſo that he hath power of the land ſtill, and after he 
purchaſe land held in Socage; in this caſe it ſeems he may deviſe all the land 
newly purchaſed, as if the land were conveyed without any ſuch power of re vo- 
cation, Coo, 10. 8 3. A being ſeized of land in Fee held of the King in Capite, 
made a Feoffment of two parts of it to the uſe of his wife, for her life, for her 
Joynture, and after made a-Feoffment of the third part to the uſe of ſuch perſon 
and perſons, and of ſuch eſtate and eſtates as he ſhall limit and appoint by his 
laſt Will and Teſta ment in writing, and afterwards he did by his laſt Will in wri- 


ting deviſe this third part to one in Fee; in this caſe it was reſolved that the De- 


viſe was good for the whole third part, Coo. 6. 17. Sir Edward; Caſe. And yet if a 
man make a Feoffment in Fee of land held in Capite to the uſe of his laſt Will, 
albeit the Deviſe of the Land be with reference to the Feoffment, yet it is voyd 
for a third part. E. B. being ſeized of fix Mannours, the one in Fee, and the reſt 
ih Tail, with the reverſion expeRant to him and his heirs, and hath iflue T. B. di- 
vers of which Mannours are held of the King i» Capite by Knights Service , and 
evety of them of equal yearly value, by his laft Will in writing did deviſe all the 
ſaid Mannours to divers perſons and their heirs for payment of his debts, and ad- 
vancement of his chi'dren, and then died, and the eftate in Tail that deſcended to 
bis iſſue was more than a thitd part of all; in this caſe it was reſolved that the 
Deviſe was good for two parts of the reverlions, and for the entire Mannour in 
Poſſeſſion, and not voyd for a third part of the Mannour in Poſſeſſion, and for all 
the reverſion s in Fer, (vo. 10. Br. Tr. 34. Eliz, Bedinſield's Caſe, A man being 
ſexed in fee of Gavelkind land in Kent, part whereof is held of the King i» C apite, 
and part of Common perſons in Socage, hath iſſue A, who hath iſſue B, C, and D. 
ind A dev ſeth ſome of theſe lands to B, and ſome to C, and ſome to D his Grand- 
children in Tail; in this caſe the Deviſe is N for a third part of the whole, 


as 
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as well for the land held in Socage as the land held in Capite, , Coo, Rep, Stamf. 
Per. 8. And yet if in this caſe no Will be made, the King ſhall have but a thi; d 
part of that which doth deſcend to the eldeſt ſon, the heir at the Common * 

and not the third part of that which doth deſcend to the younger ſons by * 
ſtome. And if lands deviſable by cuſtome come into the Kings hands, and he 
grant them to hold of him i» Capite, and the Pa tentee deviſe them to the uſe of bis 
wife, children, or for payment of his debts, &c. in this caſe the Deviſe is voyd 
for a third part: And here note, that in all the caſes before, where a, man is reſtrained 
to deviſe a third part of his land, if he deviſe the whole, ihe Deas is 200d not- 
wichſtanding for ſo much as he hath power to deviſe. See more , Browyl 2. part. 
ro5, 106,107. And enquire what alteration is made in the Law in theſe Caſes 
by the order of Parliament, whereby theſe Tenures and the Incidents thereof are 


Deviſe of a taken away. And as touching the thing deviſed, it is further to be known, x 3. That 
right to Land, à man muſt have right to, and poſſeſſion of the land he de viſeth, or elſe the Deviſe 


or of Land 


that is another 


mans. 


Deviſe of 


Rent, Com- 
mon, Seignio- 
ty, or the like. 


Occupant. 
Deviſe of hou- 
les, doors , 
glaſs , wain- 
cor, Cc. 


is not good, And therefore if a Diſſeiſor deviſe the land he hath gotten by Di- 
ſeifin, this Deviſe as to the Diſſeiſee is voyd, Plow, 485. And if a man be diſfei. 
fed of his land, ſo that he hath nothing but a right thereof left, and then he deviſe 
this right, or deviſe the land, this Devile'is voyd. And if one contra & for land, and 
pay his money for it, but hath no aſſurance of the land, and he de viſe this land to 
another, this cannot be a good Deviſe of the land, but perhaps the Deviſee may in 
a Court of equity compell him that hath received the money to aſſure and ſettle 
the land according to the Deviſe. Nevils Caſe. And if one deviſe another man; - 
land, this Deviſe is voyd ; bur it he after the Deviſe made purchaſe this land, now 
is the Deviſe good, Plow. 144. Fitæ. Deviſe 7. If a man bargain and ſell land to 
me on condition to re=enter,if he pay me 10 l. and I covenant that I will not take 
the profits untill default of payment, and he make a Leaſe of fix years of it to ano- 
ther, and after break the condition; in this caſe I may deviſe this land, and the 
Deviſe will be good, Adjudged Powſley and Blakemans Caſe. 14. A Seigniory, 
Rent, or the like thing is deviſable as land is, and will paſs without the Atturne- 
ment of the Tenant, Perk, Sett. 53 8. Lit. Sect. 58 5, 586. Dyer 253.140. 5.52, 
F. N. B. 1 21. Coo. ſuper Liit. 1 1 l. &. 8 3. 3.3 3. Bromnl. 1. part. 7 5, 76. The like Lau 
is of a reverſion allo. And a man may devile a Rent de novo iſſuing out of land ot 
a Rent ifluing out of land that is in eſſe before. And therefore if a man make a Leaſe 
for life or years, rendring Rent, the Leſſor may deviſe this Rent, So if a Rent be 
ranted to one and his heirs, the Grantee may deviſe this Rent. So a man that is 
{eized of land in Fee, may deviſe any Rent out of it at his pleaſure. And therefore 
if a man that holdeth his land by Knights Service in Chief, by bis Will deviſe any 
Rent Common, or other profit out of it; this Deviſe is good, and that albeit the 
Rent or Profit doth amount to the value of the whole land; as if one have three 
Acres of land worth 3 f. by the year, and hedevile 3.5. Rent ont of ir; this is a 
good Deviſe of the whole Rent; but in this caſe the Rent ſhall iſſue out cf two 
parts of the land, and a third part ſhall be free and not charged with it, but he may 
charge 2 parts in 3 parts of ſuch land at his pleaſure, And ſo alſo it is if a man 


have lands holden by Knights Service, and not in Capite, and other lands in Socage, 


he may charge two parts of the Knights Service land, and all his Socage land at 
his pleaſure, And if a man have lands held in Socage, and no lands held in Capite, 
or by Knights Service, he may deviſe what Rent he will out of it. But a man can; 
notdeviſe a Rent Common, or any ſuch like thing out of another mans land that is 
none of his oven, not out of that he hath not. And therefore if one deviſe 10 l. out 


of his Mannour of Dale, when in truth he hath no ſuch Mannour, this Devile is 


voyd. If a Rent be granted to me forthe life of J. S. it ſees I may notdeviſe this 
Rent, but that the Terre- tenant ſhall hold it as an Occupant, Dyer. 253. 15-Where 
a man is ſeized of a houſe in Fee, and may deviſe the houſe it (elf, there it ſeems he 
may deviſe the doors, windows, wainſcot, or the like Incidents of the houſe, And 


where 2 man may deviſe the land it ſelf, it ſeems he may deviſe the trees or grals 


growing upon the land, Quando licet id quod majus, videtur & licere id quod minus. 


But where the land ic ſelf is not deviſable, there ſuch things incident or annexed to, 
or 
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- rowing, or being upon it, are not devifable. And therefore the Teuant in Tail 
forlife or years of land, may not de viſe the houſes or windows, dcors, or waln- 
ſcot of houſes, or trees or gta ſe being or growing thereupon, but this Deviſe is voyd, 


Coo. 4. 6 3. Perk. Sect. 51 2,518. Coo. 11. Rich. Lifords Caſe. Kely 88. 16. Where 2 Deviſe of a 
min hath a U'e that is not executed by the Statute of Utes but remains at the Ule. 


Common Law, he may deviſe it as he may any other thing Perk, Seft. 5 o. Dyer, 
And therefore if one be poſſeſſed of 'a Term of years, and grant it over to anothet 
to the ule of the Grantor, he may d:\poſe this uſe by his Wil, for it is in ehe natute 
of a Chattel. But if a man have ſuch a ule in joynt- tenancyrhe cannot dt vile it, See 
Iſes. 17. All manner of Goods and Chattels real and perſonal may be div ed by 
Teſtament. And therefore Leaſes for years of lands, Grants for ycars of Rent | 
Common, or the like, Wardſhips of the bodies and lands of heirs of Tenants by 


tenure in Ca; 
Silver, Money, Plate, Houſhold-ſtuff, as Beds, Pots. Pan! Platters, c. Corn, Wool, 


Devi ſe of 
goods and 
chattels. 


ite, and by Knights Service, Cattel, as Oxer, Sheep, Horſes, &e, Gold; 


and Implements of Husbandry may be deviſed by Will; and not onely thole a mart 


hath at the time of the De vile, but thoſe a man is to have or may have afterwards, 
And therefore it is held, a man may give his corn that ſhall gro in ſuc!» a ground 


the next year after his death, or the wool or lambs his floek of ſh ep ſhall yeild 


the next year after bis death; and that theſe Deviſes are good; but if in this caſe 
there ſhall be no ſuch corn growing in that ground, or any lambs or wool ariſing 
out of his fl. ck that year, the L gacy is fruitlefs, And yet if the Teſtator deviſe ro 
J. S. 20 quarters of corn, or 20 lambs, and both will that the ſame (hall be paid cut 
of his coru that ſhall grow, or out of his flock the net year, and there be not {» 
much corn, or not ſo many lambs. or not any at all growing or ariſing, yet this is 
a good De viſe, and the things mult be paid. In like manner, if a man oivero J. S. 
a horſe, or a yoke of oxen, in this caſe, albeit the FTeſtator have neither horſe nor 
yoke of oxen, yet the Deviſe is good, and muſt be performed, Swinb,yarr.z. Sect. 5. 


Perk. Seft, 511.525. 18. Things in action, us debts; and the like, albeit they be Deviſe of 
not grantable by deed in the life time of the party, yet are they devilable by Will. debts, and 


And therefore if the Teſtator doth by his Will give any debt due to him cn an ob- 
ligation, or on a contract. or the like; this Deviſe is good. And the thing deviſed 
may be had thus; the Teſtator may if he will make the Legatary Executor as to 
that debt, or if he do not, the Legatary may ſue the Executor in the Spiritual 
Court, ot in ſome Court of equity, and thereby compell the Executo- either to re- 
ccyer it himſelf, and fo to pay it to the Legatary, or to give the Legatary power to 
ſue for and recover it hinifelt in the Executors name, But if it be ſuch a cauſe of 
action as is altogether uncertain, as where a man may ha ve an act on againſt ano- 
ther for taking away his goods, or to compell him to make an account or the like; 
this is ſuch a cauſe of a ꝙ on as is not devilable, And yet peſſibilities and uncettain- 
ties are in divers caſes deviſable, Perk, Seft.y 27. Litt. Bro. Sec. 33 7. Dyer 272. 
Plow.5 20, And therefore if one have money to be paid him on M rtga ge he may 
deviſe this money when it comes; as if I enfecff a ſtranger of land, upon condi- 
tion that if he do not pay me 20 J. ſuch a day. that I may re-entet, nthis c: fe lmay 
de viſe this 20 J. if it be paid, and the Dev'ſe is good, albeit it be made betore tlie 
day of payment come. And if a man be · poſſeſſed of a Term of years, and deviſe all 


the reſidue of that Term of years that ſhall be to come at the time of his death chis 


things in acti- 


on, poſlibili- 
ties, and un- 
certainties. 


Deviſe is good, and yet ſuch a Grant by deed is yoyd, (Hir Cale, 17. Ja. R. &. But Grant. 


a meer poſſibility, and a thing altogether uncertain, is no more de viſable by will, 


than it is grantable by derd, Perk,Sett,5 20,5 21, Cc. See in Grants, 19. En bie- Deviſe of Ed- 
ments, i. e. the corn that is ſown and growing upon a mans ground at the time of blement:. 


his death, and which himſelf ſhould have reaped if he had lived to the harveſt (as 
in moſt caſes he ſhall where he doth ſow it) are devilable. And therefore if a man 
have land in Fce · ſimple, Fee-rail, for life, or years, and ſow it with com; he may 
deviſe the corn at his death to whom he pleaſe; and yet if the Leſſee for years 
ſow his land ſo little while before his Term expire that ir cannot be ripe before the 
end of the Term, and he dye, it ſeems he cannot deviſe this corn, for if he had lis 
ved he could not ha ve reaped it after the end of the Term, 


Bfffff 20. Ob- 


_ 
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Deviſe of Ob- 20. Obligations, Counterpanes of Leaſes, and ſuch like things allo are devild- 
ligations. ble z but in this caſe che Devilee cannot ſue upon che Obligation in his own name 
Counterpanes nor enter for the condition broken upon the Leaſe, if there be cauſe , but he ma. 
of Leaſes, &c. ; 1 de may 
| cancel, give, ſell, or deliver up the Obligation or Counterpane to the Obl gor, or 
Leſſee, Perk.Seft. 527. And finallys whatſoever ſhall come to the Executor after 
the death of the Teſtator in the tight of his Executorſhip, may be de vited by the 
laſt Will and Teſtament of the Teſtator. See infra in numb. | 
Deviſe of the 21, The Goods and Chattels that a man hath joyntly with another are not 
things a man deyiſable.. And therefore if there be two Joynt-tenants of Goods or Chattels, as 
bath in Joyn- where ſuch things are given to two, or two do buy ſuch things cogether,and one of 
= wien ano , em deviſe his part of the things to a ſtranger, chis Deviſe is voyd. Inſomuch 
: that if in this caſe the Teſtatot make the other Joynt-tenant his Executor, the 
Will as to this is voyd, and be ſhall not be charged as Executor for thoſe Goods 
but he ſhall have them altogether by right of ſurvivorſhip, Perk, Sect. 5 26. Lis. 
Sect. 287. Daft, & St. 167. P ; 
Deviſe of the 22, The Goods and Chattels that a man hath in anothers right are not devi. 
things 2 man ſable; and therefore an Executor or Adminiſtrator cannot deviſe the Goods and 
— in ano Chattels he hath as Executor or Adminiſtrator, for ſuch the De viſe is yoyd, Plows 
ers right. f , 
525. Broo, Adminiſtrator . Fitz, Adm. 3. Howbcit the Executor may appoint an 
Executor of the Goods of the firſt Teſtator, which the Adminiſtrator cannot do: 
and of the profits that do arife by the Goods and Chattels the Executor or A 
niſtra tor hath during the time of his Adminiſtration, he may make diſpoſicion. The 
Goods and Chattels belonging to Colledges and Holpitals may not be deviſed by 
the Teſtaments of the Maſters or Governours thereof, nor the Goods and Chattels 
belonging to other Corporations by the Mayors, Bayliffs, or Heads thereof. And 
the Goods & Chattels that Churchwardens have in the right of the Church are not 
Husband and devitable, Dott, & St. lib.2.c.39. Perk, Sect. 496,498,499. All the Chattels real 
__ that a man hath in the right of his wife by her means, and all the Obligations that 
are made to her alone before, os during the time of the Coverture, and the Chattels 
real or perſonal that bis wife hath as Executrix to any other, are not deviſable by 
the Teſtament of the husband. But all the Chattels perſonal that a man hath by his 
wife which ſhe hath in her own right, and the debts due upon Obligations made 
to the husband and wife both during the Covercure, are deviſable by the Teſtament 
of the husband, Perk. Set. 560. Dott, & St. c. 7. 
Deviſe of 23. Such things as are annexed and incident to a Free- hold or inheritance, ſo 
things that that it cannot be ſevered from it by him that hath the property of them, as wain- 
— ſcot, and glaſs to houſes, and tlie like, are not de viſable; but in ſuch caſes where the 
to ſome other thing it ſelf to which it is annexed is de viſable, Perk Sedt. 5 26. Kelm. 8 . See before. 
thing. 24. The Goods and Chattels that are another maus, are not deviſable, and 
Deviſe of therefore if a man give another mans horſe, it is a voyd Deviſe. So if one devile 
things that the things that by ſpecial cuſtome of ſome places, as the heir loomes do belong to 
are not the the heir this De viſe is voyd, for it is not deviſable from him, Plow. Granthams 
— Caſe. Coo. ſuper Litt. 185. Coo, ſuper Litt. 308. 
unto dis Exe- 25. If a Biſhop have a Ward belonging to his Biſhoprick fallen, he may de- 
cutor. viſe it; but if a Church of his become yoyd in his life time, he cannot d&iſe the 
Deviſe of a Preſentation, If a Parſon of a Church have the Advouſon in Fee, and he deviſe 
Preſentation that his Executors two or three of them ſhall preſent at the next avoydance, this 
to a Church. g 2 good Deviſe, Trin. 13. Ja. Curia. B. R. 
Miſtake or 26. All theſe things before that are deviſable, when they are deviſed muſt be 
— On named , and deviſed either by their proper name , or otherwiſe deſcribed by ſome 
ann deviled. other. matter whereby the minde of the Teftator may be known and diſcerned ; 
for if he erte and miſtake in the name or ſubſtance of the thing deviſed , or it be 
ſo uncertainly deviſed and deſcribed that it cannot be perceived what he intendeth, 
the Deviſe is voyd, Swtrzb, part. 7. c. 5. Plow. 525, Perk, Sect. 500. Brownl. 
1. part. 132. And therefore if one deviſe a peice of ground by the name of 2 
Meſſuage, except it be ſo called, the Deviſe is voyd; and yet by the Deviſe of the 


uſe, profit, or occupation of land, the land it ſelf is well deviſed; and by the De- 
viſe 
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vile of land it ſelf, the reverſion thereof, may be deviſed.” But if one intending to 
deviſe a horſe, doth deviſe an oxe ; or meaning to give gold, doth give appare: 
theſe Legacies are voyd , "unlels his meaning! y appear by ſome circitmRance | 
be otherwiſe ; a5 if 4 man have bur one bofſe, and he he called Avandet , ard © 
he deviſe his horſe Bucetphall ; this Legley is good enddgh; Atid if à man giye all 
his money in ſuch a hett, when in truth there is no money in that Cheſt; or gire 
to another the 10 J. which J. S. doth owe him, when in truth J. S. doth not owe 
any ſuch money; this Deviſe is voyd. And yet if che Deviſe be chus, /K. I give 
to A. B. 10 l. and I will that the ſame be paid of the money I ha ve in ſuch a Chet, 
ot of the money which ſuch à man doth owe me; in this caſe the Deviſe is good, 
albeit there be not any money in the Cheſt, ot owing, And if one give t0 /. re- 
mainin'g in fuch a Cheſt, whereas in ttüth there is bur 5 7. in the Cheſt, in this caſe 
the Legacy is good fot the 3 J. But extout and miſtake in the quantity and quali- 
ty of the thing deviſed, ben the ſatne for che ſubſta nee of it is certain, doch not 
burt: And therefore, if the Teſtator meaning to give the fourth part of his goods, 
give the one half, or meaning to e but Fp. e 100 J. ore converſo, meaning 
to glve 4 greater, doth give a leſs quantity of ſum; in cheſe caſes, the Legacy is 3 
good, and the Legatary ſhall have as much as the Teltaror did mean, If x man Incertainty in 
give his white horſe, when in truth he hath but one horfe, and that is black ; this the thing de- 
1s a good Deviſe of this horſe: And if che thing deviſed be under, ſuch general viſed. 
words, that the minde of the Teſtacor cannot be known by it, the Deviſe is voyd: 
and therefore, if the Teſta tot ſay, I do biqueach ſomething , or I betjueutli a ſub- 
ſtance, or 1 bequeath a body, or 1 bequitath , or che like; cheſe Deyiſts aft voyd 
for uncertainty : So if he ſay, I dv give lands, or I do give goods; theſe 12475 
are voyd: And yet if the Teftator give a horſe, an oxe , a gold chain or the like 
indefinitely ; in cheſe caſes, the Deviſe is good, zibeit he fu ye no ſuch thing. But 
if one deviſe thus, 1 gie lead, money, whear, oil, or the like; and ſay , not how 
much, or what quantity ; this Legacy is voyd fot uticertainty, or at lea the Exe- 
cutor may deliver what quantity thereof he will, and this ſhall fatisfie the Le- 
gacy, Swinb, part. 7, cafe 10. 7 8 Abs 
7. As touching the terms of a Deviſe, it muſt be known, That if one deviſe Seventhly, in 
any thing to wicked ends, or upon wicked conditions, as to the end that the De- reſpe& of the 
viſce ſhall kill a man, or becauſe he hath killed a man, or the like; theſe Deviſes tenures and 
are voyd iii like manner, as it is when the cauſe or motive is falſe, as becauſe one is conditions, 4 
my Cofin, or hach lent me money, I deyiſe to him 267, and be is not my Cofin, or — 
did not lend me money ; theſe Deviſes are voyd, Sin. 289. And as touching Deriſs. 
the reſt of the properties of a good Deviſe, ſee them before in the properties of 4 
good Teſtament, (o. 3. 36. And here by the way, be adviſed if thou haft land to A Caveat for 
ſettle, rather to do it by act executed by advice of leatned Counſel in thy life and making of 
health-rime , and therein adde ſuch conditions and proviſoes of revocation, and Teſtaments. 
dtherwiſe as thou wilt; or if thou wilt do it by Will, then do it in thy . 
memory, and by learned advice: Let the Will be indented, and of two parts, 
and lea e one part with à friend, that it be not ſuppreſſed after thy death; Let 
there be credible Witneſſes to the publication thereof, and let their na mies be ſub- 
{cribed to it : Let the whole Will be written with one hand, and in;one peice of 
paper or parchment for feat of alteration, addition. or diminution : Let the hand 
and ſeal of the Deviſor be ſet to it: And if it be in ſeveral patts, let his hand and 
ſeal , and the hands of the Witneſſes be to every part 2 If there be an raſing or 
interlining, let there be & Memorandum of it. And if thou make any revocation 
of thy Will, do ic by good advice, and by writing; f 
Vox audita perit, Litera 1. A7 manet. _ 
The general rules for the Expoſicion of Wills, are theſe, That they have a ſtaments and 
favoutable and benign interpretation, and as near to the minde and intent of the Deviſes, and 
Teſtator as may be; and yet ſo withall , as his intent may ſtand with the rules of bow they ſhall 
| w, and be not repugriant thereunto, Plow.540. Coo. ſuper Litt. $23, Iris ſaid —.— 
a to be therefore à Maxim of Law , Quod ultima volunt as tefatoris perimplenda eft Deviſes of 
Feundum verats int em ionem ſuam, accordin A _ Vetſes Land, 
Efffff 2 Sed 
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Sed lm ſervanda fides, ſuprema volunt a N 
1 Al | peel ous neteſſe eſt. Ae. 
If a Deviſe he made of land to J. Nr heirs males of his body; by this 

1. $. (hall ba be che land. Andif a De- 
EK made of land to J. S- and the hep. emales of his body; by this Deyiſc 


che daughters and not the ſons of J. II have the land. And yet it bath been 
ſaid in theſe caſes, that if in the firſt caſe the Deviſee hath iſſue a daughter, who 


hath iſſue a ſon ; or in the laſt caſe, ha th iſſue a ſon , who, hath iſſue a daughter, 
that this ſon and daughter ſhall take by this Deviſe in theſe caſes; but it ſeems 
the Law is otherwiſe, Terms of the Lam, tit. Deviſe. Coo.ſuper Litt. 25. Plow.414 

If a Deviſe be made of land to J. S. and his heirs males, by this Deviſe J. S. 
hath an eſtate Tail; bur otherwiſe it is of ſuch a limitation by Deed ; for if one 
by Deed give land to another and his heirs males, by this the Donee hath a Pe- 
fimple, and his heirs general ſhall have it, 27. H. 8. 17. 

If a Deviſe be of land to I. S. and to the eldeſt heirs females of his body; by 
this Deviſe all his daughters, and not. ape of them onely ſhall take it: So H one 
deviie Gavelkind land to a man and his eldeſt heirs ; this doth not alter the cu- 
ſome, but by this all the ſons.ſhall take, Coo, ſuper Litt. 27. 

If a man deviſe his land to his wife for life, the remainder to his ſon and the 
heirs males of his body engendied, and for default of ſuch iſſue the remainder to 
his next heir male, and the heirs males of the body of that heir male, and after 
his ſon dye without ilſue (his wife wy and the Deviſor hath iſſue a daughter, 
who hath iſſue a ſon ; in this caſe and hy this Deviſe ic ſtems the daughter and 
not her ſen ſhall have che land, and that in Fee-ſimple, Fitz. Deviſe 2, 

If a man. deviſe his land to his wife for life, and after to his own right hein 
males, and he hath iſſue three daughters, and after his death one of them hath a 
ſon ; in this caſe, and by this Deviſe che next collateral heir male of the Deyiſor, 
and not the ſon of the daughter ſhall ha ve the land, Trin. . Jac. Adjudged Curtes 

aſe. pn 3 a | 
If a man have iſſue two ſons and a daughter, and deviſe his land to his wiſe 
for ten years, the remainder to his younger ſon and his heirs , and if either of the 


* * © faid two ſons dye without iſſue of their bodies, the remainder to the daughter and 


her heirs, and the younger ſon dye in the life time of the father, and after the ſa- 


ther dye; in this caſe, and by this Deviſe the daughter hath a good remainder , 


but it ſeems the elder ſon hath firſt an eſtate Tail by the intent of the Deviſor, 
Dyer 132. a 

If a man deviſe ſome land to his eldeſt daughter and her heirs, & if ſhe dye with- 
out iſſue, to T his youngeſt daughter and her heirs, and if ſhe dye within 16 years, 
that A ſhall have her part to her and her heirs, and if marry ſuch an one, that 
T ſhall have her part to her and her heirs; and if T dye having no iſſue, that all 
her part ſhall go to A and ? his Neeces; and if A dye without iſſue, that T ſhall 
ha ve her part to her and her heirs, and T after the 16 years doth dye without iſſue; 
in this cale the Neeces M and E, and not A ſhall have her part that is dead. 
Dyer 8 30. 

| "if 130 be deviſed to A for life, the temainder to a Monk for life, the remainder 
to IS in Pee . by this Deviſe he in the remainder in Fee ſhall take preſently after 
the firſt eſta te for life'ended ; and if the Deviſe be to a Monk for life, the remain; 
der to & in Fee; by this / 8 ſhall take preſently, Perk, Se. 566, 567. 

If a man deviſe his land ta a woman and her brother, and the heirs of either 
of their two bodies, arid for default of iſſue of the ſaid woman and her brother, the 
temainder to the right heirs of the Deviſor; and after the death of the Deviſor 
the brother dyeth without iſſue, and the fiſter hath iſſue and dyeth.; in this caſe, 
and by this Deviſe, her iſſue ſhall ha ve a moity, and no more of the land, Dyer 
326, | bt > x 

If one deviſe ewo parts of his Land to his four younger ſons in Tail , and 
that if the Infant in the wombe of his wife be a ſon, and that he ſhall have the 


fifch part as co-heir with the four, and if his fiye ſons dye without ifſue , that the 
832 875 "No two 
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two parts ſhall reverc , and then the Deviſor dyeth, and after a ſon is borne, and | ; * 
after he and three of the other ſons die; in this caſe and by this Deviſe, the Infant 
ſhall not rake any thing, becauſe he is uncapable, and the two parts ſhall not 
revert to the heire untill the five ſons be dead without iſſue Dyer 304; : 
If one deviſe the Mannor of Dale ta the eldeſt ſonne of J S. in Fee , and the' 
Mannor of Sale to J. D. for life , the remainder to ſuch of the children of J. S. as 
Kit then living, and ſhall ha ve the Mannour of Dale, and the eldeſt fon of 
=_ the Teſtators death doth ſell the Mannor of Dale, and after J. D. 
y 


eth; in this caſe and by this Deviſe none of the children of J. S. ſhall hayg the 

nnor of Dale, but it ſhall goe to the heirs of the Deviſer. Adjudged. Coo. B. 
AM. 36, 37. Elia. Browns caſe, _ _ 3338 | 
If one deviſe his land to the children of F, S. by this deviſe, the children that 7, 
S. hath at the time of the Deviſe, or at the moſt, the Children that J. J. hath at 
the time of the death of the Teſtator, and not any of them that ſhall be borne after 
bs drach ot wen : | | 

If one have two daughters by divers women, anddeviſe a moity of his land to 
his wile for ſeven years, and that the eldet daughter ſhall enter into the other 
moity at her day of marriage, and if his wife be with child of a daughter, that 
then ſhe ſhall ha ve an pie.” portion with the other ter, and the De viſor dyeth, 
and the wife doth enter and hath not a daughter, and then the elder daughter doth 
take a husband, and enters upon a moity, the younger daughter dies without 
- flue, and the ſeven years expire; in this caſe and by this deviſe , the collaterall 
heir of the younger daughter ſhall have the moity of the whole; and not the moity 
of a moity only, and that by deſcent. Dyer 342, E 

If a man have iſſue B. C. and P. ſons, and he deviſe his land to D. his ſon » the Next of bloed? 

| remainder prozim de ſanguine , or to the next of blood of the Teſtator; in this 
eaſe and by this Deviſe B. ſhall take after the death of P. as the next of blood. In 
bke manner, if the Teſtator have four daughters, and he deyiſe his land to the 
youngeſt in Taile , the remainder to the next of blood; by this Deviſe the eldeſt 
daughter and not all the reft ſhall have the land: And if the Teſtator have iſſue B. 
his elder ſon and C. his younger ſon , and B. have iflue D. his his ſon , and B: is 
attainited and dyeth, and the Teſtator deviſeth bis land to 7. S. for life, the te- 
mainder to the next of blood of the Teſtator; by this Deviſe D. and not C. ſhall 
ha ve the land. Curia B. R. Mich. 20 Jac, _ + © | 

Ka man have iſſue B. and C. ſons, and E,. a daughter ,and deviſe his land to C. 
for life, and after that it ſhall remain to the next of blood to his children, to the 
next heirs of the blood of his childten, and C. dyeth, and B. dyeth without iſſue, 
and D. hath ifſue a daughter; in this caſe, and by this Deviſe, the heirs öf A. ſhall 
not take, but the next of blood to the children of «A. which is the daughter of D. 
and his 7 4 chemſelves are excluded, and if the ſons have any ies living , 
they ſhall ta ke with her by this Deviſe. Bros. Deſcent, Pl. 19.8. A. Pl. 6. 

If the Teſtacor ha de iſſue by A. his firſt wiſe, three daughters, Joave, Elizabeth 
and Anne; and by B. his ſecond wife, Alice and Elizabeth; and by C. his third 
wife , Witham a ſon , and three daughters, Mary , Katherine and Johan ; and 
he deviſe his land to Johan his youngeſt daughter for life gpaying 13 s. 4d. to the 
ſon, and after her death to the ſon and the heirs of his body, and after his death 
without iſfue to E l caber h the daughter of the ſecond wife, and Aary the daughter 
of the third wife for their lives ; the remainder (in Latin) to the next of the blood 
of the Deviſor for ever; and the elder Joan hath iſſue J. P. and dyeth, the fon 
dyeth withqut iſſue; the younger ye hath iſſue and dyeth, Elix abeth of the firſt 
wife hath ifſue and dyeth; Anne dyeth having iſſue , Alice dyeth without iflue , 
Mary atid Elizabeth botn of the ſecond wife die without iflue ; Katherine dyeth 
without iffue ; in this caſe and by this Deviſe the ſon and heir of the elder daughs 
ter after the death of the ſon without iſſue, and of C abet h and Mary, and not 
all or any of the children or their children ſhall. have the land, becauſe co in 
Latin doth de vote a perſon certaih ; and there be expreſſe Deviſes to others; Bur 
it in this caſe the remainderbe limited in general to the next of blood without any 
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by . Ar. ry. 


Secondly, in 


reſpect of the 


other matter, all the aan, periaps nlzy ba ve irasJoint-tenancs, Adjudzcy 
M. 20 Jac. perin. verſus Pearſe. B. Xx. = * 

If a man have two ſons and a daughter which hath two daughters, and he de- 
viſc his land to a ſtranger for life, the tethainder to his ſecond ſon for life, the re, 
maindet in Fee to the next of blood to his fon ; in this taſe, if che eldeſt ſon die 
wichout ifſue, che daughter and her daughters ſhall have the land. Fitz, Devjpe g. 
Perk, ſett. $08. | i | | 

We Geber will paſſe by any words in 4 Deed, will paſs by the fame worth 
in a Will, and more alſo ; fot a Will js always more favourably ititerpreced than 4 


thing deviſed. Deed; See in the Expoſitlon of Deeds ſupra. 


80 . 

If a man Heviſe thus, I give all my lands to J. S. or I give all my tenements to 
J. S. or I give all my lands arid tenements co J. S. by this Deviſe is given, and J. 
S. ſhall ha ve not only all the lands whereof the Devlſbr is ole ſeiſe , but alſo alt 
the lends whereof he is ſelſed in comttion or co-partifiery with anothet s and not 
only the lands be hath in r » bur alſo the lands he hath in feyerfion of any 
eſtate in Fee · ſimple; but r Devile ttgularly , Leaſes for years of lands wil 
paſſe. &Mevils caſe, Fitz. J , Bros. Dove. 4t. 

If a mandeviſe thus, 1 give al 75 land in poſleſſion only; by this Deviſe there 
is given the lands he hath iti poſſeſſion only, and none of the lands he hach in 
reverſion. Plow. 6. 8 

If a man be ſe ed of land in Fer · fimple in Dale , and deviſe thus, I give all m 
lands in Dale to J. S; and after the Will made and publiſhed , he doth purchaf 
other lands in Dat, and dyeth; in this eaſe and by thisUeyiſe J. . ſhall not have 
the new purchaſed lands, Plow. 3435 344 old N. B. $9. Fitz. * 17. and in 
this caſe it hath been held furthet, That if the Teſtator do by word of mouth after 
the purchaſe of the ſame. lands declare himſelf to be minded that F. S. (hall have 
the ſame'riew purchaſed lands alſo by this Deviſe, that notwithſtandin J. S. ſhall 
not ha ve them by this Deviſe. And yet it hath been adjudged , That if in this caſe 
one come to the Deviſor to buy his new purchaſed land, and he ſay nay , but 7, 
S. ſhall have it as the reſt,that this is a new publication of the Will, and that 7.5. 
by this de viſe ſhall ha ve theſe new purchaſed lands; for a new publication of the 
Will in theſe caſes will make the land to paſs. Trin. 37 Eliz.B, R. Breekford verſus 
Parincote. But if a man deviſe the Mannor of Dale, and at the time of the deviſe he 
hath it not, orde viſe his lands in Dale, andat the time of the deviſe he hath no lands 
there, and afrerwards he doth purchaſe the Mannor of Dale, or lands in Dale;by this 
deviſe,and in this caſe, he Mannorand the new purchaſed lands will paſs;for in this 
eaſe it ſhall be intended he meant to purchaſe it. And yet the Statute enablioga man 
to deviſe lands faith, Any perſon having, &c. Coo. 3. 30. See before. 

If one ha ve an ancient Tenement, and lands belonging to it, and then purchaſe 
more lands, and occupy them altogether with the Tenement many years, and being 
all thus in his occupation, he doth make a deviſe after this manner, I give my Te- 
nement in Dl, and all my lands belonging to it now in my occupation, to J. S. 
by this de viſe J. S. ſhall have the ancient land only, and none of the new purchaſed 
pre if there be no ancient land belonging to the Tenement, but new purchaſed 
and only, there perhaps it may be otherwiſe; for in this caſe the words cannot elſe 
be fatisfied. As in caſe where a man hath ſome lands in Fee - ſimple, and other lands 
for years only in Dale,and he deviſe all his lands and Tenements in Dale;by this 


deyiſethe lands he hath for years doth not paſs 3 but if he have no other lands 
in Dale; but theſe lands, in this caſe perhaps this land will paſs. Loftis verſme Ba- 
her. Hill. 20 Ja. B. K. 


If one Have a moity of lands in Eſex, and a moity of lands in Kent, and he de- 


viſe thus, I give my moyties, and all my other lands in Kent to J. S. it ſeems by 
this deviſe the mqyties in boch Counties do pals, and that J. S. ſhall ha ve both the 
moyties. In Mevuls caſe, | It 


\ 
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It a man be ſeiſed in Fee, in poſſeſſion of the moitie of a Farm called the Farm 
of C. and of the reverſion in Fee of the other moytie, expectant on a leaſe made to 
A. and B. for their lives, and he make his Will thus, I will that my wife 


ſhall have all my living which I now occupy, untill my ſon come to 24. years of 


age, and then I will ha ve her have the thirds of all my living, and that my ſon 

ſhall ha ve all my Farm of (. to him and his heirs; by this deviſe if A. and B. dye 

before the heire be 21. years of age, the wife ſhall have the thirds of the whole 

Farm, and not of the moytie in poſſeſſion onely. Plich. 20. Ja. Adjadged Scat er- 
00d, caſe, a 

If a — be ſeiſed of land in a Village, and in two Hamlets of the ſame Village, 
and he deviſe all his lands in that Village, and in one of the Hamlets; by this de- 
viſe none of his land in the other Hamlet doth paſs. Dyer 261. 

Ifa man make his Will the firſt day of May, and thereby give the Mznnor 
of Dale to one in Fee, and the tenth of May one of the Tenancies eſcheat, and 
the 20. of May the Deviſor dyeth; in this caſe and by this de viſe, it ſeems the De- 
Jiſce ſhall have the Tenancie that doth eſcheat. Plow. 343. 

If one deviſe his land thus, I give my land in Dale to . S. and his heirs ,or to 


3. In teſpect 


of the eſtate 


J. S. in Fee, ot _ S. in Fee · ſimple, or to J. S. for ever, or to F. S. Habendum and time chat 


ſbi & ſuis , or to 


S. and his Aſſignes for ever; or thus, I give my land to J. S. is deviſed. 


to give, (ell, or do therewith at his pleaſure ; by all theſe , and ſuch like deviſes, a Fee - ſimple. 


Fee · ſimple eſtate is made of the thing deviſed, and J. S. ſhall have the ſame to 
him and his heirs for ever. Litil. Broo. ſect. 133. Perk, ſect. 1. 6. Littl, ſect. 586. 
Kelw. 43. Coo, ſuper Littl. 19. 20 H. 6. 35. Littl. Broo. ſect. 43 2. 19 H. 8. 10. 


Bur tf land be granted by Deed after this manner, J. S. by chis grant in all Deed; 


theſe caſes, except only in the firſt caſe, hath only an eſtate for life. And if a man 
deviſe his land to J. S. and ſay not how long, nor for what time, by this deviſe 7. 
S. hath aneſtate for life only in the land, Fitz, Deviſe 111. See Gouldib. 183. 

Deviſe of land let for 99. years thus: I give to J. S. my houſe with all the 
lands 99. years: and J. S. ſhall have all my inheritance, if the Law will 
allow it this doth give the inheritance to J. S. Hobbe Rep. ib. 7. And if I give 
to my right heirs males and poſterity of my poſterity of my name part and part like, 
this is a Fee · ſimple. Brownlows 129. 1. part. See Brownlows 129. 1. part 147. 
169. 2 part. 272. 277. 

If a man deviſe his land to J. S. and his Aſſignes, without ſaying [for ever] it 
is (aid by ſome , that by this deviſe J. S. hath onely an eſtate for lite. Coo. ſuper 
Liitl. g. Perk, ſett. 57. 239. New Terms of the Law tit. Deviſc. But the contra» 
ry i: aſfirmed elſe where, and that it is a Fee-fimple Tr. in 2. C. B. &. re ly & Da- 
wiels caſe. 

If one deviſe his land to his wife, to diſpoſe thereof at her will and pleaſure , 
and to give it to one of her ſonns; in this caſe, and by this deviſe , ſhe hath a Fee- 
ſimple ; but it is qualified, for ſhe muſt convey it to one of her children, and can- 
not convey it to another. Coo. 6. 16. Dyer 126. F 

If one deviſe his land to 7. S. paying 10 l. and uſe no other words, by this de- 
viſe the De viſee hath the FEce- ſimple of the land, albeit the 10 1. be not the hun- 
dreth part of the worth of the land. And yet if one deviſe his land to J. S. for his 
life, paying 10 l. by this deviſe 7. S. ſhall have an eſtate for life only. Adjudge 
Hill. 36 EU. Coo, B. 

If one deviſe land of the value of 501. per annum to FAS. for life, the remainder 
to J. D. paying 40 l. to . by this deviſe . D. ſhall have the Fee · ſimple of the 
remainder upon condition. 

If one ha ve two ſonns, and he deviſe his land firſt to his wife and then he 
faith thus 1 In like manner, I will that my ſon A. ſhall , have it after my wives 
death; and if my wife dye before my ſon B. then that my ſon A. ſhall pay to B. 3 1. 
by the year during the life of R. and alſo 20 l. to . S, by this deviſe A. (hall 
have the Fee ſimple of this land. Hill. 17 Jac. B. R. adiudged Spicers caſe, 

If one deviſe his land thus, I will my land to my fon . for his life, and after 
his death to my ſon 7. and if my fon . purchaſe land as good as that land for my 
ſon 


as 5 
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Fee taille, 


Deed. 


Deed. 


by this deviſe . hath a Fee · ſimple; fbr power to ſell giveth b implica tion an 


eftare in Fee· ſimple, and it is paying alſo, &c. Curia M. 18. 4s B. A. Greis 


* 
# ® 


verſus Dewell, 


If one deviſe land to his wife and her beirs, and if the heir put ber out that ſhe 


ſhall ha ve other land ; by this deviſe ſhe hath the Fee · ſimple of the firſt land, and 


is not abridged by the latter words. Paſck 14 Jac. B. R, ¶ uria. 


If one deviſe his land thus, I give White Acre to my eldeſt ſon and TH heirs for 


his part: Tem, Black Acre to my youngeſt fon for lis part; by this devite the 


younger (on ſhall have the Fee-ſimple of Black Acre : So „ If I give White Acres 
to J. S. Item, Black Acre to J. S. and his heirs ; by this deviſe J. S. ſhall have. 
the Fee · ſimple of White Acre allo, Tin. 30. Elix. | 9 | 

Ifone give land to his wife for life, the remainder to his ſan and the heirs males 
of his body, and for want of ſuch iſſue the remainder to the nex heir male of the 
Donor and the heirs males of his body; it ſeems by this deviſe , that the next beir 
male of che fon hatha Fee · ſimple. Perk. ſett. 565. 1 

If one deviſe his land thus, I give my land in Dale to J. S. and to bis, or [to 
the] heirs ma les, or heirs females of his body, | or of his body Begotten] or to J. 5. 
and his iſſues ma le, or his iſſues female; or to J. S. and the heirs males of his body 
begotten on A. or to J. S. and E. his wife, aud the heirs males, or heirs females 
of their two bodies begotten; or to J. S. and his heirs , if he ſhall ha ve any heirg 
of his body, eſe that the land ſhall revert ; or ro J S. and his heirs, if he have 
any iſſue of his body; or to J. S. and the right heirs males of his body; or to JS. 
and his heirs, provided that it he dye without heirs of his body, that the land ſhall 
revert;by all theſe and tuch like deviſes an eſtate taile is made of the thing deyiſed, 
and J. S. the Deviſee ſhall have the ſame accordingly. See Brownlows Rep. I. t. 
45. 2. part. 75. 27 ; 

If one deviſe his. land thus, I give my land in Dale to J. S. & ſemin; ſuo; by 
this deviſe 7. S. hach an eſtate taile: But if he ſay , 1 give my land in Dae to þ 
S. & ſanguini ſuo; it is ſaid by this devile J. S. hath the Fee · ſimple of the land. 
If one deviſe his land to J. S. & exitibus, vel prolibus de corpore ſuo; by this de- 
viſe of 7. S. ha ve no children at the time, it ſeems he hath an eſtate taile; but by 
ſuch a limitation by deed is made only an eſtate for life. If one de viſe his land thus, 
Igive my land in Dale to J. S. for life, the remainder to J. D. and E. his wife and 
their children; or to J. D. and E. his wife and their men children; or to J. D. 
and E, his wife and their iſſues; by theſe deviſes, if the husband and wife have no 
children at the time of the deviſcy is created an eſtate taile ; and if they have any 
children at the time of the deviſe, them hereby is created an eſtate for all their 
lives onely in joyntenancie, And if land be deviſed to A. for life, the remainder 
to B. and the heirs of this body, the remainder to 7. S. and his wife, and after to 
their children; by this deviſe J. S. and his wife have eſtates for their lives onely , 
and their children after them eſtates for their Ives joyntly : And albeit they have 
no children at the time, yet every child they ſh:1] have after, may take by way of 
reminder, And ſo allo it ſeems is the law upon ſuch a limitation by Deed. Coo. ſue 
per L'1tl, 9. Rroo. tit, taile 21. Coo. ſuper Liitl. 20. 6. 16. 

If one de viſe his land to his w fe for life, the remainder to his ſon, and if the (on 
dye without iſſue not having a ſon, that then it ſhall remain over; this is a good 
eſtate taile. Bom. 2. part 270. | 

If lands be deviſed to J. S. and his heirs males, or his heirs females, without ſay- 
ing [of his body; ] by this deviſe J. S. hath an eftate taile. But if ſuch a limita- 
tion be by deed,it is a Fee · ſimple. Lit l. ſect.: 1. H. 6. 25. 27. 9. H. 8. 27. 

If one have two ſons, and deviſe White Acre to his eldeſt ſon and his heirs, and 
Black acre to his ycungeſt ſon and his heirs, and if either of them dye withcur iſſue, 
then that the other ſhall be his. heir; by this deviſe either of them bath an eſtate 
taile, and no Fee-fimple, Hill. 22. J-c. B. R. Danieli caſe. 

It one have land in Kent in . S. and T. and have one male · child anda 

daughter, 


| 2 Cm Ar. WI. 
ſon 7. then that my ſon M. ſhall ſell:che land deviſed to my ſon Tas — 
I will that my ſon . ſhall pay to his ſiſters 10 J. by 20 l year;-in this eaſe, and 
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er, and his brother hach three children, B, C, and D, aud he deviſe hie land, 


thus ; rem, I give my land in Ker to my male child and his beirs, and if be dye 


wichout heirs of his body, that the land in *. ſhall go to B. and his heirs, Item, I 
vill my land in S. to C. and his heirs, and my land in T. to D. and his heirs; in 
this cale, and by this deviſe, the male child of the Deviſor hath an eftate taile in all 
the lands, and after his death without heirs it ſhall remain according to the Will; 
So chat if one deviſe his land to his eldeſt (on and his heirs, and if he dye without 
heirs of his body, that it ſhall remain to his youngeſt ſon and his heirs; by this de- 
viſe, the eldeſt ſon hath an eſtate caile, and the youngelt ſon the Fee · fimple. Ad- 
M. ꝙ Jac. W.lops caſe. | ety . =o 

Tone de viſe his land to his ſon V, and if he marry and have any iſſue male be- 

of the body of bis wife, then that iſſue to have it; and if he have no iſſue 
male, then to others in remainder ; by this deviſe, it ſeems . hath an eſtate taile 
to him and the iſſues male begotten on the body of his wife. Coo. 9. 127. 

If one deviſe White Acre to 1 S. and the heirs of his body, and then aſter ſaith 
thus, and I will that J. D. ſhall have Black Acre in the ſame mannet that J- S. 
hath White Acre; by chis deviſe J. D. hach an eſtate tail in Black Acre 25+]: S. 
hath in White Acre. Perk. (ef. 561. 20 H. 6. 36. Et fic de ſimilib u. And if 
one deviſe White Acre to J. S. and then ſay, Item, Blaek Acre to J. S. and the 
heirs of his body; by this deviſe he hath an eſtate taile in both Acres. Ir. 30 Ex. 

If one deviſe his land to his wife for years, the remainder to his younger ſon and 
his heirs, and if eicher of his two ſons dye without iſſue , &c. that it ſhall remain 
to his daughter and her heirs, and the younger ſon dye inthe life time of the Fa- 
ther, and after the Father dyeth; it ſeemeth by this deviſe the elder ſon ſhall ha ve 
the land in taile. Dyer. 122. 1 2 | 

If one deviſe his land to his wife for life , and-afrer to his ſon ,- and if his ſon 
dye without iſſue, having no ſon [or having no male] then that it ſhall go to ano- 
ther; by this deviſe the on hath an Eſtate taile to him and the heirs males of his 
body. Adjudg. Tri. 7. Jac. Cos. B. Robinſons taſe. 225 1. 27% 

If lands be given to a man and woman unmarried and the heirs of their two bo- 
dies, or to the husband of A, and wife of B, and the heirs bf their two Bodies;by 
theſe De viſes are made eſtates in Taile. Coo, ſuper Littl. 20. 26. Plow. 35. 

If a man deviſe White Acre to his three brothers, and Black acre to C. his bro- 
ther, ſo as he pay 10 l. to J. S. and otherwiſe that it ſhall remain to the houſe, pro- 
vided that the ſame lands be not ſold, but go unto the next of name and blood 
that ate males, if it may be zit ſeems that by this deviſe C. hath an eſtate tail in black 
acre, and that it he die without iſſue, it ſhall go to the three other brothers and 
their heirs males in taile one after another: and that white acre alſo Is ſo en- 
tailed in every of their patts. For the words ¶ ſhall remain to the houſe ] ſhall be 
conſtrued to the molt worthy of the Family, and the words [that are males] ſhall 
be conſtrued in the future tenſe. Dyer 23 3. 

If land be deviſed to J. S. and the heirs of his body, and that if he dye, that it 
(h-11 remain to J. D. by this Deviſe J. S. hath an eſtate Taile, and the latter 
wo:ds do not qualify the former, but J. D. muſt attend his death without heirs of 
his boJy before he ſhall have the lad. Adjadg. 14. Elix. Cos. B. & Trin. g. Jac. B. R. 

If land be dt v ſed to J. S. and the heirs males of his body, and if it happen that 
he dye without heir of his body, that it ſhall go to H. and his heirs; by this De viſe 
J. S. hath an eſtate to him and the heirs males of his body , and the ſubſequent 
words do not alter nor enlarge the eſtate. Dyer 171, 

* Ifland be deviſed to J. S. and E. his wife, and to the heirs of the body of the Sur- 
vivor of them; by this Deviſe the Survivor ſhall have a generall eſtate Taile. Coo, 
ſuper. Lutt]. 26. | 


| Tf land be deviſed to J. S. and the heirs he ſhall have by A. his wife; by this Deed. 


Deviſe J. S. hath a Fee-Taile, and not a Fee-fimple as he hath in cafe of ſuch a li- 
mitation by deed. Coo; ſuter Littl, 26, 

If land be deviſed to J. S. and to the heirs of the body of ſuch a woman; by 
this Deviſe J. S. hath an eſtate Taile, and begotten ſhall be intended begotten by 
him, Coo. ſwper Lirtl, 26. 

It one deviſe latid to his ſon and his heirs, and that if his ſon dye within the ag 
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For life. 


of 21 years or without iſſue , that the land ſhall tema in over : and the ſon dyeth 
within age having iflue;in chis caſe and hy this Deviſe the ſon hath an eſtate Taile, 

and [or] « this place ſhall be taken for [and] Adiadg. M. 37, 38. Elia. Sale ver. 
as crard. | 

If land be deviſed to a man and his wife, and to one heir of their body, and the 
heir of the body of that heir; by this Deviſe an eſtate Taile is made in a Wit) as 
well as in a Deed. Coo, ſuper Littl. 22. 

If a man deviſe his land thus, I give White acre to A. my ſon and his heirs, Black 
acre to B. my ſon and his heirs, and Green acre to C. my ſon and his heirs, pro» 
vided that if all my ſa id ſons die without iflue of their bodies, that then all my aid 
lands ſhall goeto A. my wife and her heirs;by this Deviſe they have all of them 
eſtates in Taile of their land, and as it ſeems croſſe remainders to either of them of 
the land of each other. M. 1 8. Jace B. R. Gilberts caſe. 

If one deviſe his land thus, I give my land in Dale to J. S. and if he die with. 
out iſſue male of his body, then that ic ſhall remain over to J. D. by this Deviſe 
J. S. hath an eſtate Taile. Coo. 9. 128. 

If a man hath iſſue three ſons, and deviſe his land thus, viz. one part to two of 
his ſons in Taile , and another part to his chird ſon in Taile, and that neither of 
them ſhall ſell his part, but that either of them ſhall be heir to other; in this caſe 
caſe, and by this Deviſe, either of them hath an eſtate Taile, and if one of them 
die without iſſue, his part ſhall not revert to the eldeſt, but ſhall remain to the other 
ſon, for it is an implied remainder. Litil. Bros. ſect. 43. Broo. Deviſe 38. Done. 44, 

If chere be husband and wife, and they have iſſue a fon and a daughter, and the 
husband die, and land is de viſed to the wife and the heirs of her late husband on 
her body begotten; in this caſe, and by this Deviſe the wife hath onely an eſtate 
for life, the {on an eſtate in Taile, and ſo alſo the daughter in caſe he die without 
iſſue, Coo, ſuper Litil. 26, 

If one deviſe to J. S. that if he and his heirs of his body be not paid 20 |. rent 
yearly , he and they ſhall diſtraine, &c. by this Deviſe J. S. hath an eſtate tile 
of this rent. But if the Devile be char if J. S. be not paid 20 l. yearly, he ſhall 
diftrain &c. by this Deviie J. S. hath only an eſtate for life. So if one deviſe # 
rent of 10 l. out of his land to be paid quarterly, and ſay not how long the rent 
ſhall continue : this is but an eſtate for life, Coo. ſuper Littl. 147.8. 85. Brownl 2. 
par 74. 75. : ; - 

If one deviſe his land thus, I give my land in Dale to J. S. for his life, or to 7. 8. 
{without any more words] pr J. S. & his heir, in the ſingular number;or J. S. and his 


children, and. S. hath children at the time of the Deviſeʒor to. S. & his ſucceſſors, 


(J.S. being a naturall perſonz) by all theſe and ſuch like Deviſes J. S. hath only an 
eſtate for life in the thing deviſed, Fit æ. Deviſe 16. Cos. 6. 16. Per ł ſect. 375. Bu: if 
the Teſtator have only a Terme of years in the land whereof the Deviſe is made, 
and deviſe this land to J. S. and doth not ſay for what time; it ſeems that by this 
Deviſe the whole Terme is deviſed, unleſs the intent doth appear to be other wiſe. 
And if one deviſe land ( whereofa man is ſeiſed in Fee) to J. S. paying 10 l. to 
J. D. by chis Deviſe, albeit there be no eſtate expreſſed, yet 7. 9 hath the Fec⸗ 
ſimple of the land, in reſpect of the payment of the money. Mich, 13 7a B. R. 
Dyer ſect. 307. But if the intent of the Teſtator appear to be that J. S. ſhall have 
the land but tor his life, contra; for there the conſideration will nor alter the eſtate 
expreſſed upon the gift. See before Littl. Broo, ſeft. 406. 125. 

If land be deviſed chus, I give my land in Dale to J. S. and his aſſignes, [with- 

out more words] by this Devile is held to be given no more but an eſtate for life by 
conſttuction upon a Will, as it is upon a Deed. Ceo. ſuper Litt. . 4. 29. And yet in 
the New Termes of the Law tit. Deviſe, the contrary is affirmed, Idee quare. 
. If one de viſe thus, I will that J. S. ſhall ha ve and occupy my land in Dale,and 
fay not how long; by this Deviſe J. S. all have the land for his life. Paſch 9. 
Jac. Newmans caſe. But if I deviſe that JI. S. ſhall enter into my land, and ſay no 
more 3 by this Deviſe J. S. hath no eſtate at all, but power to enter into the land 
only. Dyer 342. 

If a man ha ve a ſon and a daughter and dieth,and lands are deviſed to the daugb- 
ter, and the heirs females of the body of the Father; by this Deviſe the * 


© Teftament,. | 


Cuar. 157. 


hath only an eſtate tor her life 3 for there is no ſuch perſon, foe the 8 n 


Coo, ſaper Littl. 24. | 
If — his land thus, I give my land in Dale to J. S. for his liſe, and a- 


ter to the next right heire of J. S. in the ſingular number, and to his right heirs fot . 


erer; by this de vile J. S. hath only an eſtate for life. Coo. 1. 66. 

80 if one deviſe land to J. S. for life, and after to the next heir male of J. S. and 
to the heirs males of the body of ſuch next heir male; by this deviſe J. S. hath an 
eſtate for life only; but if it be thus, I give my land in Dale to J. S. for his life, 
and after to the heirs , or to the right heirs of J;S. by theſe deviſes J. S. hath the 
Fee-fimple of the land ; And if it be to J. S. tor life, and after to the heirs males 
of J. S. by this J. S. hath an eſtate Taile. 

If one de viſe land to J. S. and E. his wife, and after their deceaſe, or the remain- 

der] to their children; by this deviſe whether they ha ve, or ha ve not children at the 
time , J. S. and E. his wife have eſtates for their lives only. Coo. 6. 16. See Goldib. 
138. Plow. 47.134. Plow. 33. | | 

If one devile his land to his wife fot her lifes and if Che live till his ſon come to 
the age of 24. years , that then he ſhall have the land; And if ſhe dye before 
he come to that age, then that I. S. ſhall have it till his ſon come to that age, and J. 
S. dye before the wife, and after ſhe dye before the ſon come to 24. years, in this 
caſe the Executors of J. S. ſhall not ha ve the land till the ſon come to 24. years of 
age. Goldrb, 64. Plow. 2. 

If one deviſe a moity of his land to his wife for life, and the other moity to his 
ſecond ſon, and after by another clauſe doth deviſe it all to his ſon after the death 
of his wife:by this Deviſe the ſon hath only an eſtate for life after the wives death, 
and no more. Curia 7. Ja. Coo. B. 


If one deviſe his land to J. S. in Fee after the death of 7. B. (being his ſon and By Implies- 
heir apparant ; ) by this Deviſe J. B. hath an eſtate for life by implication , and Vn. 


untill the De vie take effect, the Law gives it to him by deſcent. And ſo allo it 
ſeems the law is where one doth deviſe his land to J. S. after the death of his wife: 
that by this Deviſe the wife hath an eſtate for life by implication. And therefore if 
a man deviſe thus, I give my goods to my wife, and that aſter her deceaſe, my ſon 
and heir ſhall have the houſe whete the goods are z it is held by this Deviſe that 
the wife hath an eſtate for life in the houſe by implication ; for a man is bound to 
provide for his own wife, But if a mandeyile his land to J. S. after the death of J. 
W, (a ſtranger to the De viſor;) it ſeems that by this Deviſe J. V. hath no eſtate at 
all by implication,and that this doth but ſer forth when the eſtate of F. S. ſhall be- 
gin, and that the intent of the Teſtator is that his heir ſhall ha ve it until that time. 
Broo, Deviſe 48.52, Littl. Bros. 103. 13. H. 7. 1 3. New terms ofthe Daw tit. De. 
viſe Plow, 158. 414. 521. 
If one devite lands thus, I give my land in Dale to. S. to the intent that with the 
firs thereo'y1e ſhall bring up a child, or to the intent, that with the profits theres 
of, he ſhall pay to 4 10ʃ. or to the intent that he ſhall out of the profits thereof pay 
yearly 10 l. by theſe D. viſes J. 5. hath only an eſtate for life, albeit the payments 
to be made be greater than the rent of the land: And therfore, it is not like to the caſe 
before, wh ere a ſum of mony is to be paid preſently. vo. &. 8. 3. 20. B/ oo. Eſtates 78. 
If one deviſe his land thus, Igive my land to A. my coſin in Fee · ſimple, after 
her deceaſe to ). her ſon (who is her heir apparant;) by this Deviſe ſhe hath an 
eſtate for life fuſt, the remaindet to her ſon for his life, the remainder to the heirs 
of A in Fee-fimple : And ſo alſo is the Law when the Deviſe is to any other after 
that manner, Dyer 357. 
If my facher be tenant for life of land, the remainder to me in Fee, and I deviſe this 
land to my wife, rendring for her natutall life 40 8. to the right heir of my father;by 
this De viſe my wife hath an eſtate for life after the death of my father. Dyer 371. 


If one deviſe his land unto his Executors, untill his ſon ſhall come unto 21. years For years, 


of age, the profits to be imployed towards the performance of his Will, and when 
he ſhall come to that age , then that his ſon and his heirs ſhall haye ir ; by this 
Deviſe the Executors ſhall have it uncill he be 2 t. years of age, and if he die be- 
fore chat time, untill the time be ſhould ha ve been 21. years of age, if he had lived 


ſo long; and [ ſhall in this caſe ſhall be ta ken for | ſhould. J Cos. 3, 20. * 


88888 2 


Executors. 


Fourthly, in 
reſpect of 0. 
ther matters. 


Deviſe of 
goods and, 
chattels. 
Firſt, in re- 
ſpect of the 
perſon that 
ſhall take by 
the Deviſe. 


Executors, 


Heire. 


Secondly, in 
reſpe& ot the 
thing. 


—— —— — 


* _ 

If one deviſe his land to 7 S. and the heirs males of his body for the term of fi. 

years ; it ſcems that by this Deviſe, J. S. hath but a Leaſe for ſo many years, if 
> 4 heirs males of his body ſhall ſo long continue, and that for want of iſſue male 
the terme of years ſhall end: And inthiscaſe , the Executor or Adminiſtrator, ng; 
the heirs males of J. S. ſhall have it after his death. Coo. 10. in Leonard Loves 
caſe, 87. 46. 

If one deviſe his land thus, I give to F. S. and J. D. and their heirs, my land 
in Dale equally;or my land in Dale to be equally divided;by thele Deviſes J. S. and 
ID ſhall have and hold the land, not as Joint-renancs,burt as Tenants in common 
ſo that the heir and not the ſuryivor ſhall ha ve his part that firſt dyeth : Ang yet 
in caſe of ſuch a limitation by Deed, it is otherwiſe : And if one deviſe his land to 
JS. and J. D. and their heirs (without more words ;] it ſeems that by this Deviſ 
they ſhall take and hold as Joint-tenauts. Ad udged Lowen verſus Coxe. Mick, 
37. 38. Eliz, Co, B. Dyer 25. Littl, Bro, ſeft. 133. Littl. 283. Perk, ſelt. 159, 
Dyer 350. 

— — if one deviſe land to 7. S. and J. D. and the heirs of either of their bo- 
dies lawfully engendred ; it ſeems that by this Deviſe J. S. and J. D. ſhall take 
and hold as Tenants in common and not as Joint-renants, Dyer 3 26. And if one 
deviſe his land to J. S. and J. D. thus, I will chat J. S. and J. D. ſhall have my 
lands in Dale, and occupy them indifterently to them and their heirs, Paſche 9. Ja. 
Newman caſe. See Brownlows Rep. 1. part. 131. 169. 

If one that bath 2. daughters only giye his land to them in Fee; they ſhall be 
in by deviſe as Joint · tenants, and not by deſcent as Partners. But if he have but 
one daughter, or a ſon and heir, and give it ſo, it is void, and they ſhall cake by 
deſcent, Gold-b. 141. Plow. 53. 

If one be poſſeſſed of a terme of years of land, and deviſe the ſame to hiswife 
dwing all the years, and if ſhe die within the years, then to A and B his two ſons, 
if they have no iſſue male; but if they or either of chem have iſſue male, then that 
it ſhall go to the uſe of choſe iſſues male; and ſhe die, and the two ſons die with- 
out iſſue born, one of their wives being privily with child of a ſon , which after bis 
death is byrne; in this caſe and by this deviſe this iſſue male ſhall have it afſoone 
as he is born. Hill, 13 Ja. B. R. Adjudged. Blandfords caſe. 

If one be poſſeſſed of a terme of years, and he deviſe it to another and his heirs,or 
his heirs males; by this Deviſe the Executors or Adminiſtra tors, not the heirs of the 
Legatee ſhall have it. Coo. 10. 46. Lampets caſe. Perk,ſeft, 558,556. And therfore,if 
Leſſee for years of land devile all his intereſt therein to his wite, if ſhe live ſo long. 
and after her death. f any part of the term be to come,deviſe the ſame to J. S. his ſon 
and the heirs of his body; in this caſe and by this Deviſe, the Executors and Admi- 
niftrators of J. S. not his heirs ſhall have it, atleaſt, ſo long as he bath any heirs 
of his body: And yet if one poſſeſſed of a term of years, deviſe it to J. . and atter his 
death, that the heir of J. S. (hall have it; in this caſe J. S. ſhall have ſo many 
years of the term as he ſhall live, and the heir of 7. S. and the Executor of that 
heir ſhall ha ve the reſidue of the term. See Brown, Rep, 1. part. 41. 131. 

If one give 101. to the Children of J, S, and at the time of the Deviie FS. hath 
foure children, and after before the death of the Teſtator he happen to bave two 
more; in this caſe and by this Deviſe, the two children he bath afterwards ſhall 
have no part of the io l. but thoſe four he had before ſhalt have it all. Swinb. 316. 

If one give 10 l. to his Pariſh-Church, and at the time of the Will made, he live 
in one Pariſh, and after he doth remove into another Pariſh, ind die there; by this 
De viſe the Pariſh where he lived before, and not where he died, ſhall have this 10]. 
Swirb, 316. 

If one deviſe a third part of all his goods and chattels by this De viſe, ſome ay, 
doth paſſe, and is given no more but a clear third part after debrs and Legacies paid: 
but ir ſeems a third part of the whole, is hereby deviſed,out of which the debts mult 
firſt be paid by Law. Dyer 598. 164. 1 
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If one deviſe to another all his Goods and Chattels, or all his Plate , orall of 


any other ching in general ; by this Deviſe doth paſs and is given nor onely al 
che Teſtator hath oi that thing at the time of the making of the Will, but alſo 
all he hath at the time of his death; and not onely what he hath in poſſeſſion, 
but alſo what he bath not in poſſeſſion : But if one deviſe all his goods, or all his 
late, &c. in ſuch a place, or in the occupation of 15; by this Deviſe none other 
will paſs but what are in that place, and in the occupation of 7 S. Plow, 343. 
Swinb. 318. 
If — have 2 term of years of a portion of Tithes in Dale, and ha ve a term of 
ears of land in Dale; and he deviſe all his lands and tenements in Dale, and 
all his eſtate therein to JS; by this Deviſe the portion of Tithes doth not paſs, 
for it is neither land: nor tenement 2 but by deviſe of all his hereditaments, per- 
haps it may pals. Sed Qu are. By the opinion of divers Lawyers. 

If one deviſe to IS all his Goods and Chattels, by this deviſe doth paſs and is 
given all his eſtate active and paſſive ( except land of inheritance , and fee - hold 
eſtates, and ſuch things as depend thereupon) as Leaſes for years, Wardſhips by 
Tenure in Capite, or by Knights Service, gold, filver, plate, houſhold- ſtuff, cattel, 
corn, debts, and the like; and if one deviſe to I S all his goods, or all his Chat- 
tels, by either of theſe is deviſed as much as by both of them. Portman verſus . 
lis. Paſche. 36 Elis. Co. B. (oo. ſuper Litt. 118. Swinb. part. 7. c. 10. 

If one give his Goods by Will co his wife for life, and after her deceaſe to I'S, 
this is not good to IS, for a Deviſe of a remainder of goods is not good. But where 
the Deviſe is of the uſe and occupation of goods onely, there it may be good by 
way of remainder, March. 106. pl. 183. | | 
If one have goods worth 100 J. and owe 20 l. and giveth to his wife the one half 
of all his goods to be equally divided between him and his execucors , in this caſe 
the wife ſhall have the one half of all the eſtate, and that without defalcation , 
Goldib. 149. pl. 74. | | : 

If one deviſe to I S all his moveables, by this Deviſe doth paſs all his perſonal 
goods, both quick and dead, which either move themſelves, as horſes, ſheep, and 
the like; or may be moved by another, as plate, houſhold- ſtuff, corn in the garners 
and barns, or in the ſheaf, &. Swinb. 305, 306,307. alſo all Bonds and Eipecial- 
ties; and by a Deviſe of Immovables doth paſs Leaſes, Rents, graſs, and the like; 
but not any of thoſe things that do paſs by the deviſe of moveables; but debts 
will not paſs by eicher of cheſe Deviſes. Agree Hill. 9. Car. Cv. B. | 

If one deviſe to another all his houſhold- ſtuff, hereby doth pals his plate,coaches, 
tables, ſtools, forms, beds, veſſels of wood, braſs, pewter, earth, and the like z bur 
not his apparel, books, weapons, tools for Artificers, cattel, victuals, corn, plow- 
geare, and the like; by a Deviſe of all utenſils, it is agreed that plate and jewels 
do not paſs, $winb,312.part.7.c.10, Dyer 59. 


If a man deviſe to IS one of his horſes, ora horſe, by thisdeviſe I 8 ſhall ha ve Election. 


the election, if there be more than one, which horſe he will have : but if the deviſe 
be thus, 1 will that my Executor ſhall deliver to I S one of my horſes; in this caſe 
the Fxecucor hath the election, and may deliver which of them he will,Swinb. 30 2. 
If one de viſe thus, I give to IS my corn growing in ſuch a ground this next 
ear; or the lambs of my flock this next year; by theſe deviſes the Legatee ſhall 
how no more but what doth grow that year. But if he deviſe ſo many quarters of 
com, or ſo many latrbs; in theſe caſes ſo much muſt be paid howſoeyer, Swinb. gi. 


If one have a Leaſe for years of land, and deviſe itto I S for life; by this deviie Thifflly,io res 
the whole term is deviſed, and IS the Deviſee ſhall have the whole term if he live ſpe& of the 
ſo long. and yet I S ſhall not have an eſtate for life by this deviſez and fo alſo it dime. 


ſeems the Law is upon a Grant by deed after this manner, Coo. 4. 66. Plow. 5 20. 
Coo. 5. 23. And if a man poſſeſſed of a term of years of land, deviſe his term, or his 
Leaſe , or the land it ſelf by a deviſe, in either of theſe terms the whole term doch 
paſs, Brownl. Ne p. r. part. 41, 45. 2.part.z08,309, Grandfather, father, and ſon ; 
the grandfather was poſſeſſed of a term of 22 years to come, he deviſed the land 
to the ſon for 21 years, and makes the ſon his Executor, and dyes ; the ſon being 
Ggg8883 - within 
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within the age of 21 years, the Father enters into the land, and makes a Leaſe 

for 7 years by Indenture, untill che ſon come to full age, the father makes the ſon 

his Executor, and dyes; the ſon enters by force of the Deyiſe made by the Grand- 
father; in this calc it was adjudged that the ſon ſhall ayoyd the Leaſe made by 

his father, Brownl. 2. part. 308. 

If a man be poſſeſſed of two houſes for years, and deviſe them to his wife for 
her life, if ſhe live ſole; the remainderto I'S; and if ſhe marry, then that ſhe ſha; 
have one of chem during the reſt of the term, [and then addeth theſe words] and 
alſo, I will that ſhe ſhall have 20 J. a year out of my other lands; in this cafe , 
and by this Deviſe, it ſeems the Annuity ſhall continue during the term. Sed 
queree for the Judges were divided in this point, Paſche 14. Jac. B. R. Gough and 
| Haywards Cale, 

'» If a Legacy be given, and no time is ſet for the payment or doing of it, if it be 
ſimple, it mult be paid and done prelently ; if it be conditional, and upon a con- 
dition precedent, it mult be paid or done the time the condition is firſt extaat: 
and if there be a time ſer for the payment or doing of ir, it muſt be paid or done at 
the time appointed. See more in Expoſition of Deeds, numb. 1 5. Plow, 340. 
Swinb. 354. 

g. Deviſe of Deviſe of Lands to Executors to ſell, to pay debts, legacies, & c. are ſome of them 

lands to Exe - after one manner, and ſome after another; for ſometimes the Deviſe is thus, I will 

— * that my Executors, or that A B and C my Executors ſhall ſell my land, Coo, ſa 

—— Litt. 236. 112, 113. 15 H. 7. i 2. Dyer 177,219, Kelw. 107 108. Pert. Sect. 343. 

tors or others 542. Litt. Broo. Sect. 371. Kelw. 40 45. and ſometimes the Deviſe is thus, I 2:ve 

ſhall ſell or o- my land to my Executors to be ſold, or to the end that they ſhall ſell it; in the 6; 

—_ diſ- caſe, the Executots have onely an authority and no iatereſt , and therefore in that 

C A Galt caſe the land doth deſcend in the interim to the heir of the Deviſor, and he ſhall 
be taken, and ha ve the profits of the land uncill it be told; and if it be never ſold, be ſhall ever 
what ſale and have the profits of it; and in this caſe, they may ſell it when they will, if they be 
 Giſpofirion not haftned thereunto by order of Court; and when they do fell, they muſt all joya 

_ * in the ale by the Common Law , or otherwiſe the ſale had not been good; and 

_— therefore if one or more of them had dyed before the ſale, they that had ſurviyed 
or their Execucors could never have (old it by this authority; ſo likewiſe if an 
of the Executars had retaſed the charge of the Will, the land could not have been 
ſold by the ref, unleſs the words of the Will had been, that his Executors or ſome 
of them ſhould (ell it; for in that caſe, ſome of them even by the Common Law it 
ſelf might have (old, and now allo by the Statute of 21 H. 8. cap. 4. ſome of them 
may ſell it without the reſt ; as if one give his land to A for life, and that after his 
deceaſe it ſhall be ſold by his Executors, and make four Executors, and one of them 
dye during the life of A, and then A dyeth; in this caſe the other three Executors 
may ſell. So if one give his land in Tail, and that if the Donee dye without iſſue, 
that the lands ſhall be (old by his ſons. in law, and he have then Nee ſons-in law, 
and one of them dye in the life-time of the Donee and after the Donee dye with» 
out iſſue ; in this caſe, the other four may ſell the land, and the ſale made thereof 
js good: Aud yet if the words of the Will be, That it, ſhallbe ſold by 4 B and C his 

Executors, or his ſons-in-law; in this caſe, if one of them dye, it cannot be (old 

by the reſt : but in the laſt caſe before, where the Deviſe is, I give my land to my 

Execucors to be (old, &c. the Executors have an intereſt in the land, and an au- 

thority abaur the land alſo, and therefore in this caſe the deſcentiis prevented, and 

the Executors ſhall keep it till the ſale; neither will any diſſeiſin, fine, recovery, 
or Feoſſment by the heir prejudice their intereſt , but that they may ſell ic when 
they will, but they mult ſell it in time convenient, or otherwiſe the heir may enter 
and put them out by a condition in Law that is annexed to the intereſt, or perhaps 
the heir may tender to chem the worth of the land, and if they reſuſe to accept it, 
he may enter upon them, and out them: and it ſeems in this caſe, the mean profits 
untill the ale is no Aſſets, but the money made upon the ſale ſhall be Aſſets in 
their hand: and in this caſe, albeit one or more of the Executors dye, or refuſe,yet 
the reſt may ſell ir, even by the Common Law it ſelf, and fo alſo by conſtruction 
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upon the ſame Statute, for the eſtate ſutviveth. Bur it ſeems'they may not ſell to 

him that doth refuſe ; neither may they in eicher caſe transfer cheir power to fell 

to any other, nor keep the land themſelves, and pay ſo much of their own mo 

4s the land is worth. A Deviſe was co A for life, the remainder to his ſon in Tail; 

and if his ſon dye without iſſue of his body, that then the land ſhall be fold by 

his Executors, and maketh two Executors and dyeth , A dyeth; in this caſe ir 

ſeems one of the Executors cannot fell, Ob. 2. pl. 4. 

If the De viſe be that the Executors ſhall ſell with the aſſent of IS, in this caſe 
if 1 $ dye before he aſſentꝭ the Executors cannot ſell, and in his life time they can- 
not ſell without his aſſent, Brown. 2. Rep. 100. 

If one de viſeth by his Will, chat his land ſhall be ſold to pay his debts, and fa 
not by whom; in this caſe ir ſhall be ſold by his Eiecutoti ; and if one deviſe afl 
his land except one Acre which he doth appoint to pay his debts ; by this Deviſe 
his Execucors or the ſurvivor of them may ſell it : but if one ſay by his Will that 
I $ ſhall have ram grbernationem puerorum meorum quam, the diſpoſing, letting, 
and ſetting of my lands; by this Deviſe I $ hath not power given to him co ſell the 
land, Perk, Set. 547. Dyer 371.25, 

If one'deviſe that his land ſhall be ſold after the death of his wife by his Exe« 
cutors with the aſſent of IS. and make his wife and a ſtranger his Executors, and 

dye, and after I S dye, in this cale, the land cannot be fold / for the authority is 
determined, Dyer 219. | 

If one deviſe that his Executors ſhall ſell the land, and with the money coming 
or made of ity ſhall pay ſuch and ſuch Legacies or ſums of money, in particular to 
ſuch and ſuch perſons by name; this is not a Legacy for which a Suit lyeth in 3 
Cour: Chriſtian, but for this, every one that is to have poruon may ha ve account 
againſſ the Executors after the ſale, Dyer 151, 152. be | 

If one give lands to another, to give them again tothe children of the Teſta · 
tor, or to diſpoſe them at the Will of the Deviſees to ſome of the children of the 
Deviſor; in theſe caſes, the Deviſees muſt diſpoſe it accordingly, and cannot give 
jt to any other, Tri», 2. Car. B. R. And if one give lands to others, to the intent 
that with the profits thereof they ſhall educate children, or pay ſuch ſums of mo- 
hey, or the, ce. in this caſe , the Deviſees mult do accordingly; or they may be 
compelled thereunto, Coo. 6. 16. 

And iti all caſes of deviſes of lands to Executors to ſell, it is wiſdome to make ic 

certaing i. e. that the Executors or the ſurvivor of them, or ſuch or ſo many of them 
as take upon chem the probate of the Will (if his meaning be ſo) ſhall ſell ir, (. 
ſuper Lite. 112, t13. And it is better to give an Authority than an eſtate, unleſs 
his meaning be that they ſhall take the profits of the land untill the ſale; and if 
he do ſo, then it is neceſſary that he appoint that the mean profits untill the ſale 
ſhall be Aſſets in their hands, for otherwiſe it ſhall not be ſo. See more, Brownl.1. 
part. 34. 2. part. 4. 100. 

The ſame words that in a Deed will make a condition, and the thing granted % Deviſe up- 
thereby to be conditional, will make a condition in a Will, and the thing given on condition; 
thereby to be conditional, Dyer 33, 348.1 26, Coo, ſuper Litt. 236, See condition, and what 
And therefore theſe words, Provided on condition, So that, If, and the like, will ng a 
make a condition in a Will: So that if one deviſe land to I $ on condition, or So — — — 
that, or If, or provided that he do bring up bis eldeſt ſon, or pay his wife 20 J. 4 the ſenſe of 4 
year for her life, or the like; by theſe Deviſes, the eſtate is made conditional: condition, and 
Alſo other words that being uſed in a Deed will not make a condition, yet being hat not. 
uſed in a Will make a condition, and the eſtate made by the Deviſe to be conditio- 
nal: And therefore, if a man deviſe his land to his Executors to be ſold ; or deviſe 
his land to them or others to pay 20 J. to IS, or paying 20 l. to IS; in theſe ca- 
ſes, and by theſe Devyiſes, the eftaies are made conditional: and of theſe conditi- 
ons regularly the heir, and not a ſtranger ſhall cake advanta ke. So as if one deviſe 
land to another and his heirs, provided that he pay 10 f. to I S, otherwiſe that the 
land ſhall remain to I P, and his heirs $ in thiscaſe, if the Deviſee do. not pay the 
money, I D ſhall not take advantage of it, nor have the land according to — 

. Viſe, 
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viſe, but che heir of the Deviſor ſnall enter and have the land, and put out the De- 
viſee. And if one deviſe his land to J S fer life, on condition to pay 20 l. to I D 
and after to I D in Tail; in this caſe, if / & do not pay the 201. it ſeems the hew 
ſhall enter and hold the land during the life of J S, and that I D ſhall not have it 
till then, Dyer 33. 348.126.128. 

And in caſes of Deviſes of Goods or Chattels, other words will make a Deviſe 
conditional in divers caſes, as [when] as, I give to JS 10 J. when he ſhall be mar. 
ried ; and [whiles] as, I give to JS 201. whiles he ſhall abide with my children 
which is 2s much as if be abide with my children; and [which] as I give him 261 
which ſhall marry my daughter; and the ablative caſe abſolute, a4. my ſon beige 
dead, Igive to 1 S 201. And of all theſe conditions regularly, the Bxecutorand no 
other ſhall — But if the condition be ſuch for the matter and ſb. 
ſtance of it, as is impoſſible, unla wfull, or the like; there perhaps theſe words 
may not make a condition, nor the thing de viſed conditional, but rather make the 
whole ſentence voyd. Wheteof reade Swinb. part. 4. Seft. 5. at large. Swinb. 1 36. 

11. Where a If one deviſe his land to his daughter and heir apparent in Fee- ſimple, this De- 
Deviſe voyd yiſe is voyd; yet if in this caſe the wife of the Deviſar be privily with child of a 
or voydable in ſ n Mich is born after his death, now is the Deyiſe become good , for now ſhe is 
— Ry not beir to her father, Fitz, tit. Aſſize, 27. 
— by mat- If a woman that hatha husba1.d, deviſe her land by Will during the Coverture, 
er ex poſt ſa- and after her husbands death when (he is ſole, ſhe do publiſh and approve it; ig 
fo, or not, this caſe and by this means the Deviſe is become good: but if ſhe make and pubs 
liſh it during che Coverture, and after her husband dye and ſhe become ſole, this 
accident without any more will not make the Deviſe good; the ſame Law is of the 

eviſe of goods and chattels, Plow. 344. 

If an Infant within age deviſe his lands or goods, and publiſh his Will, and 
after he comes to be of ſu lage, he doth publiſh and approve it again; in this caſe 
and by this means the Deviſe is become good: bur if the Infant live to be of full 
age, and do not publiſh and approve it, contra, Plow, 344. 

If a Legacy of goods or chattels be given on condition to a man uncapable ; 
and before the condition is extant, he doth become capable; in this caſe , and by 
this means the De viſe is become good. See before at numb, 6. more of chis matter, 
Swinb, 340. 

12, Where a A Deviſe that hath a good beginning, is ſometimes avoyded and overthrown 
Deviſe good by ſubſequent matter in the ſame Will, and ſometimes by ſubſequent matter in 
— — another Will, and ſometimes by ſome other accident ex poſt facto: For if a man 
may — ma ke a ſubſequent or latter D viſe either in the ſame or in another Will, ſo con- 
voyd by mar- trary and repugnant to the former, that both cannot ſtand together, this doth o- 
ter ex poſt ſa - verthrow the former, Litt. 168. (oo. ſuper Litt. 1 1 2. Plow. 540, 54 t. Cos. 8. 94 6. 33. 
cto, or not. And therefore if a man do give White Acre to 1 Sin Fee, or his white horſe to 
By a ſubſe- I 8, and after by the ſame or another Will doth give White Acre to 1 D in Fee, or 
quent r*PUB- his white horſeto I D, theſe latter Deviſes do overthrow the former, cum dus inter 
nant Will. | 
ſe pugnantia reperiuntur in teſtamento, ultimum ratum eſt: And as a latter Wil 
doth overthrowthe former, ſo the latter part of a Will doth overthrow the former 
part of the ſame M iI But if the Devilees be ſuch as they may ſtand both toge- 
ther, and are not ditectly repugnant, nor do fight one againſt another, there the 
latter ſhall not overthrow the former, but both (hall be reeived: And therefore 
if one dev.ſe his land to I S, and his heirs, and after by the ſame Will deviſe a 
Rent out of the ſame lard to I D and his heirs, or e contra. So if one deviſe White 
Acre to A for life, and afterwards give the ſame Aere to B in Fee; in this caſe the 
one may have it for his life, and the other may have the Fee-fimple afterwards. See 
be ore. 3 
By a waving 2 one deviſe his land to his ſon and heir in Fee-ſimple, or deviſe it to a 
the eſtate ſtranger for years, the remainder to his ſon and heir in Fee-fimple , and the 
deviſed. heir after the death of the Deviſor doth (as he may) wave the eſtate given 
him by the Deviſe , and claim the and by deſcent ; in this caſe and by this means 
the:Deviſe is become voyde But if the De viſe be to the ſon and heir in Tail, 1. 
rema inder 
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mainder to a ſtranger, there he cannot wave the Deviſe, and ta ke it in any other 

manner. And ſo if a man have onely two daughters (who are his heirs) and he 

deviſe his land to them; or ha ve Gavelkind-land, and deviſc it xo all his ſons ; 

they may not wave theſe Deviſes and take by deſcent , for by Devite they ſhall 

take as joynt· tenants, who other wiſe by deſcent ſnall take as Parcmers, Plow. 545. 

Perk Sed. 569. Litt. Broo. 453. Kitchin 125. Dyer 317. 350. | 

If one deviſe his land to another in Fee-fimple, Fee-cait , for life, or years, and 
theDeviſce after the death of che Teſtator doth retuſe and wave the eſtate devi ed 
to him; in this caſe and by this means the Devile is become yoyd. And i: ſeems 
2 verbal waver is ſufficient in this caſe. So if one give goods or chattels to ano- 
ther, and the Deviſee refuſe it; by this means the Deviſe is become voyd and ary 
waver or refuſal will ſuffice in this caſe 5 fora man ſhall not be compelled Volens 
volens to take a thing deviſed to him, Litt. Broo. Seft, 482. Perk. Sell. 569. Dyer 
61. Ces. 9. 140. Plow. 543.544. 2 

If a woman ſole deviſe her lands or goods by Will, and after take a husband 
and dye during the Coverture; by this means the D-viſle is become voyd. And yer 
if ſhe ſurvive her busband, and dye unmarried, now is the Deviſe become good a- 
gain, Plow, 348. | 82 

If one de vue his land to I S and his heirs, and afterwards I S dye the Tefiator 
hving; by this means the Deviſe is become voyd. And in this caſe no verbal de- 
claration of the Teſtator, that the heirs of I S ſhall have it will help; for albeit 
2 Deviſe of land in writing may be revoked by a verbal ſubſequent declaration; or 
by any act croſſing or controuling that Deviſe, yet a Deviſe becoming voyd by that 
means cannot be made good by any ſuch verbal declaration ſubſequent to the ſame 
Countermand, Plow. 50. 346, 344, 341+ So if one give any goods or chattels to 
I S, and he dye before the Teſtator; in this caſe and by this means the De Qviſe is 
become voyd, and the Executor of I S ſhall not ha ve it, See infra at numb. 14. 
And yet if a De viſe be of land to «A for life, the remainder to B in Tail, and 
A dye before the Teſtator; it ſeems the Deviſe of the remainder doth continue 

od notwithſtanding, Perk. Se, $67, 568. | 

And if one deviſe lands or goods to the wife of I S, and afterwards her husband 
dyeth, and ſhe marry with another man, and then the Deviſor dyeth; this is a 
good deviſe notwithſtanding , and not ayoyded by either of theſe Accidents, 
Plow. . 

If * Lriſe a Term that he hath to A for life , the remainder to ſuch perſons 
as ſhall be occupiers ot White Acre at the death of A; this De vile albeit in his 
beginning it be good, yet if the Deviſor dye before eA ; it ſeems now to become 
voyd 3 for he that will take by way of Executory deviſe , muſt take as an imme» 
diate purchaſer, and be capable and known as the time of the death of the Te- 
Rator, Per Juſtice Jones, M. 9. Jac. Co. B, ) 

It I give to I S 20 l. if he marry my daughter, and ſhe dye before he marry 
ber; in this caſe and by this means the Legacy is become voyd, Fwinb. 3 56. 

If I give a debt owing me to I S, and afterwards I receive or releaſe the debt; 
hereby the deviſe is become voyd, Perk, Se, | 

If a man make a Will and give Legacies, and appoint one or more his Execu- 
tor or Executors, and he or they after his death all refuſe to take upon them the 
Adminiſtration + yet in this caſe the Legacies remain good, and are not become 
voyd : And in thiscaſe the courſe is to grant the Adminiſtration of the goods to 
him to whom it doth belong, and to annex the Will to the Adminiſtration , and 
then the Adininiſtrator is to perform the Will as the Executor ought to do, Leer. 
Bree. Seft, 300. | 

It is held alſo that a Legacy of goods or chattels may become voyd by the in- 
jurious dealing of the Legatee aoainſt the Tettator after the Legacy given : whereof 
reade Swinb, part. 7. Sedct. 22. 

And when the thing deviſed is dead, or ſpoyled, howſoever by this means the 
Deviſe is not become voyd, yet it loſeth his effect, and is as if it were yoyd; Swind. 
357+ A Legacy may be excinR and gone by . og alſo, as where the Execu- 

tor 
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tor gives the Legaree an obligation for the money, otherwiſe jc is as if it vere 

made to a ſtranger, Brownl.2.parr.11,Sec more ſapr a at num. 5. Brownl, I-art 111 
13, Wnere a In all theſe caſes, when che diſpoſition of the Legacy is pure, and no ume is let 
1.cgacy thall for the performing of it; or there is a ſet time for the doing of it, and the Legatre 
1 dye before the time: and where the diſpoſition of the Legacy is conditional, and a 
che Legatee time ſet for the doing of it, if the Lega tee live till that time, or the condition be 
doth dyc be- petformed; in all theſe caſes the Executor or Adminiſtrator of che Lega ee ſhall 
tore he doth haye the Legacy, and the ſame remedy to recover it that the Legatee himſelf hag 
— and 5 nb. 3 50,355, 336. But if the Legatee dye before the condition be performed. 
contra; And yet if in that caſe the Teſta tors minde ſhall appear to be that che 
Executor or Adminiſtrator of the Legatee ſhall ha ve it , or the condition be to be 

performed by anorher, and there be no default in the Legatee: or if the diſpolitis 

on be modal: or the Legacy that was at firſt upon condition, be afterwards te- 

peated without condition, or it be referred to a condition to be afterwards ſec 

down, and none is ſer down; in theſe cates the Legacy is not loſt by the death of 

the Legatee, but ſhall go to his Executor or Admin ſtrator: As for Example; If 

one deviſe 20 l. to W $ to be paid within 4 years after the death of the Teftator, 

and the Legatee dye before the four years expired ; in this caſe the Executor or Ad- 

miniſtra tor af. et the 4 years expired ſhall recover the Legacy. If one give to WS 

20 l. when he cometh to 21 years of age, and he dye betore he come to the age of 

21 years, in this caſe his Executor ſhall not have che Legacy, But if the D:yiſe 

be thus, I give to WS 204, and I will chat ic {hall be paid him at his age of 

21 years, and he dye before he come to the age of 21 years; in this caſe his Exe- 

cutor ſhall recover the Legacy , Bras. Deviſe 27, 45+ Swinb. 350.355. Dyer 59, 

Swiab. 358.356. Plow. 346. So if one give to I S 204. when he ſhall bemarried, 

and he hye btore marrisge; in ch s caſe his Executor hall not have it. But if one 

deviſe thus, I give to W S 20 f. cowards his marriage, and he dye unmarried; in 

this caſe he Executor ſhall have and recover the Legacy. So if one do give to WS 

20 J. when the Executor of the Teſtator ſhall dye; in chiscaſe if W $ dye before 

the Executor, the Executor or Adminiſtra tor of W S ſhall not have che Legacy. 

If one deviſe goods ot cha ttels to I S, and I $ dye before the Teftaror, the Execu- 

tor or Admimiſtrator ofi I S ſhall not have this Legacy, See more in Brema. x, 

t. 32. - 

14. Where an When any Chattel real or perſonal is given to an Executor by a Will, the Exe- 
Executor up- Cufor hath an election given him by the Law to have and take it in the one right 
ona Deyiſe to or in the other, vid. as Executor, or as Lega tee: and by his ſpecial entry, orſeiting 
him hath an gf the thing» or ſome ſpecial declaration, his election is to be made. And if the Exce 
— ei eutor do enter generally (as moſt do) and never make any declaration which way, 
ended as 5 or by which right he will have it (as moſt Executors uſe to do) he ſhall be ſaid to 
Executor or have it, and the Law ſhall ad judge it imhim as Executor, and not as Legatee, Bug 
as Legatee. jf by any ſubſequent words or deeds he ſhall declare his minde to be otherwile, he 
— mr n ſhall be in as a Legatee ab inis; And yet if once he do any ſuch act as is proper 
he — to an Exccutor, this is a diſagreement to the Legacy ab init io; and after that it 
or in che o. ſeems he cannot take as Legatce , but muſt take as Executor. And if one Execu- 
ther , and tor of inany to Om a term of years of land is deviſed, occupy the fame alone, 
what act ſhall and the reſt intermeddle not with the profits thereof, albeit he make no declatati- 
_ _ on, it is ſaid this is a good declaration of his election to have it as Legatee. Bu 
Election. if a term of years be given to the wife of I S. and I S be made Executor, and he 
enter generally , and after makes his Tcltament and never ſpeaks of chis term; 

this is no declaration of his Election to ha ve it as Legatee „ neither mall the term 

be ſo deemed in him but as Executor. But in theſe caſes this muſt be heeded, chat 

howſocver the Execucor hath power to take as Executor, oras Legatee, ytt he 

cannot take as L- ga iet to prejudice Croditors in their debt z but the ſame things 

Aſſets. they ſo take as a Legacy, if there be not enough beſides, hall be ſaid to be Aſſeu 
in their hands as tp the Creditor fog che ſa tisfaction and payment of their debts, 

Plew, 319. 5 043. Ces. 10. 47. f. 37. 8. 96. Dyer 277,367» Perk, Sedl. Nj. 
4 373, $75. Brown. Glu. 185 pl, 125. EP 1 
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If a man deviſe that after his Debts and Legacies paid, his wite ſhall have all 
the teſidue of his goods and chattels to diſtribute for his Sarle, Cc. and make his 
wife his Executor; in this caſe it is faid ſhe hath no election, but ſhe mult cake 
as Executor. and cannot take as Legatee, Dyer 331. 

When a Deviſe of goods or chattels is well made, the aſſent of the Executor 15. Aſſnt 
is neceſſary to the petfe ion thereof, for untill then the Legatee may not have or N. | 
meddle with the thing deviſed. And this Aſſent is defined to be the ageement of 
an Executor or Adminiſtrator, that a Legatee ſhall have the thing b« queatherd 
unto him. And it is either expreſs , i. e. when the Executor or Adminiſtrator doth 
by expreſs words agree to the Deviſe. Or implyed, i. e. when the Executor doth net 
by words, but by ſome overt act declare his aſſent that the Legatee ſhall have the 
thing deviſed unto him, Coo. i 0.47, 52. Marrh. 137. pl. 209. 

This agreement of the Executor or Adminiltracor is not needfull in the caſe of 16. Where an 

deviſe of land; for if a man be ſeized of land in Fee. ſimple, and devileth to ano- Allcat is ne- 
ther in Fee - ſimple, Fee- tail, for term of life, or years; in thele tales the D-viſee _ 
may enter into the land deviſed without any leave of the Executor or Adminiftra- man may en- 
tor: and in truth in theſe caſes che Free-hold or eſtate is (aid to be in the D. viſce ter into the 
before his entry: and therefore if the heir enter firtt, the De viſee may enter upon lands, or take 
him, and put him out, Coo. ſaper Litt. 1 1 1. Perk, Sekt. 576, 578.579. Swinb. 134, 8 
1 35. Brownl. 1. part. 1 3 2. And in caſe where land is deviſed by the cuſtome of a (eq unto hm 
place, if the heir enter firſt and keep the Deviſee out, the Deviſee may bave a wichour the 
Wric of Ex gravi querela againſt him for his relief: and this Writ is incident to afi-nt or deli- 
that cuſtome. But if a Deviſee enter firſt into the land deviſed unto him, and then 5 * w — 
the heir of the Deviſor enter upon him, then the Deviſee may take his remedy at 8 = 
the Common Law as in other caſes. And with theſe things the ordinary Executor ſaid a ſuffici- 
or Adminiſtrator is net to intermeddle, But regularly a Deviſee cannot nor may ent Aſſent to 
not have or take any chattel real or perſonal deviſed to him without the agreement ccute 2 Le- 
or delivery of the Executor or Adminiſtrator, Perk.Seft.5 70. ¶ vo. ſuper Lit. 211, $3 or not. 
Plow.515. 20.Ed.q.9. And by this aſſent if the Deviſe be good (for otherwiſe an 
aſſent will not make it good) the Deviſe is perfected, and the Legacy executed. 
And yet if the Legatee have the thing deviſed in his on hands; or if there be a 
ſpecial clauſe in the Will giving him authority to take it himſelf ; or it be a Le- 
gacy to good and godly uſes ; or the thing given be like to periſh on the ground, 
being corn or the like, and there be aſlets beſides to pay all the debts ; in thete 
caſes perhaps che aſſent of the Executor or Adminiſtrator may not be neceſlary ; 
but the Legatee may take the thing de viſed without his agreement; otherwiſe not 
in any caſe, Swinb. 353. Broo. tit. deviſe 6. 30. And if a Legacy be given to one of 
the Executors themlel ves, he may take it without any aſſent of his Co- executors, 
and that before Adminiſtration alto if he will, Perk, Set. 572. 

If there be many Executors, the aſſent of any one of them is ſufficient; and if 
there be but one, and he be dead, the aſſent of his Executor is ſufficient; or if he 
dye inteſtate, the aſſent of the Adminiſtrator de bonis non adminiſtrat is of the fult 
Teſta tor is ſuſficient ; or the Legatee himſelf in this caſe where the Executor 
dyeth inteſtate y or where he doth refuſe to take upon him the Adminiſtration 
may take Adminiſtration himſelf, and by publick declaration aſſent to his own 


Legacy. And if a man be Executor and Legatee both, he may aſſent to, and take 


the Legacy, and yet wave the Executorſhip, and this aſſent is good. And therefore 
if the Lega tee of a term of years be made Executor, and he enter and claim and 
occupy the land by force of the Deviſe, and dye before Probate of the Wil : the 
Executor of the Lega tee, and not the O dinary, ſhall ha ve this term; and yet it 
ſeems the Executor may not do this in prejudice of a Creditor to hinder him of his 
debt, Dyer 372. 367. See Agreement, 

Any agreement in word or deed will ſuffice to make an aſſent, and etecute a De- A Cavear for 
viſe, C0. 4. 28. Let Executors ta ke heed therefore; for if an Executor do but agree Exccutors. 
that the Legatee of a term of years of land ſhall take the proſits thereof, and that 
but for a time onely ; or ſay to the Legatee, God ſend you joy of it: or I intend 
you ſhall ha ve it according to the De viſe, or the like; this is a good aſſent to exe- 

Nat . Hhhhhh:is cute 


T eftament: nn r. 15. 


cute the Legacy. And if the Executor agree that the Legatee and a ſtranger toge. 
ther ſhall take the profits of the land, or the thing deviſed; this is a good aſſent. 
And it ſeems that whatſoever verbal agreement will amount co an Acturcitnenr , 
may make an aſſent to a Legacy. See Atturnment. If therefore the Executor agree 
to the Legacy upon certain terms and conditions; this is agreed to be a good and 
abſolute aflent to the Legacy, Per 2 Juſtices, M. 37, 38. CH. B. R. Cos. 4.8, 
Nichols was poſſeſſed of a term of a 1000 years, he deviſed it to E for life, the 
remainder to I H, and made W husband to E Executor, and dyed; 1 H deviſed 
his intereſt to I S, and made O his Executor and dyed ; after W ipake theſe words, 
It B my wife were dead, my eſtate in the land were gone, and then it remains to 
IH; in this caſe theſe points were agreed by the Judges; 1. That the Deyie to 
I H by way of Executorie remainder is good. 2. That the Deviſe by I H © I $ 
is voyd, for it is but a poſſibility. 3-Thac an aſſent to the firſt De viſe is an aſſent to 
him in remainder, 4. That if the Exccutor enter gene rally, he is in as Executor and 
not as De viſee. 5. That in this caſe W hath made his election to have it as a Lega« 
tee in right of his wife by thoſe words, 6. That the aſſent comes time enough atter 
the death of I H to ſettle the remainder in O the Executor. 7. But they ſeemed to 
encline, that there where the Executor wanteth Aſſets, he ſhall not be concluded 
by an implyed without an exprels aſſent, March. 35. pl. 20g, 

If a term of years be given to the wife of the Teſtator during the minority of his 
eldeſt ſon, to the intent that ſhe with the profits thereof ſhall breed up his children, 
the remainder of the ſame term to che ſame eldeſt ſon, and ſhe is made Execuuia, 
and ſhe enter generally, but doth alwayes breed the children of the Teſtator; in 
this caſe it ſeems that this education of the children ſhall be taken for an aſſent - 
gainſt her to veſt the eſtate in the eldeſt lon, Pl. 540. And if a man poſſeſſed of 
a term of years give it to his wife, if ſhe live ſo long, and after her deceaſe the fe- 
mainder of years to I S, and make his wife Executrix, and ſhe enter, claiming to 
have it onely for her life; the remainder to I S according to the Deviſe ; in this 
caſe this is a good aſſent for the execution of the remnant of the term in 1 S. Plow, 
516. Perk, Secl. 574. And if a term be deviſed to A for life, the remainder to I, 
and the Executor aflent to the Devile of A ; in this cafe this is a good aſſent tothe 
deviſe of B, and ſhall execute the fame alſo, whether the Executor have aſſets or 
not, Coo. 8. 95. 4- 66. 10. 47. Perk. Seſt. 574. So if a man poſſeſſed of a term ef 
20 years. de viſe jr to one for 10 years, and after to another for the remnant of the 
term; or if the Deviſe be to one for fo many years of the term as he ſhall lives 
and after to another for the reſt of the time 2 in all theſe caſes an aſſent to the firſt 
De viſee is an aſſent to the ſecond alſo. And fo alſo it ſeems is the Law of a chant! 
perſona], when the occupation thereof is firſt deviſed to one, and then the thing to 
another, 37 H. 6. 30. And if one that hath a term of years give it to his wife for 
life, the remainder to his ſon, and make her Executrix , and ſhe enter claiming by 
force of the Deviſe, and not as Executri; in this cate this is a good aſſent to exe- 
cute the Deviſe to him in remainder, Plow, 519,54 ;. (00: 3. 96. 10. 47. 

If one be poſſeſſed of a term of years of land, and he deviſe it to one of his Exe- 
cutors alone for part of the time, and the remainder of the time after to a ſtranger : 
and that Executor alone, albeit he enter generally doth occupy the land himblf, 
and the other Executors do not inter e there with; in this caſe it ſeems this ts 
a good aſſent to execute the Legacy to him in remainder ſor the reft of the term, 
And yet if one give goods to one of his Executors for life, and after to a firanger 
for life, and this Executor alone get the goods into his own hands, and occupy them 
alone all his life time; it ſeems this occupation withour ſome aſſent, will not ene- 
cute the gift in the ſecond Legatee, Perl, Sect.574 575. Fax. Deviſe 6, 

If one poſſeſſed cf a Leaſe for years, deviſe it to his Executors , and de viſe a rent 
out of it to IS, and che Executors pay rhe zent; this is a good a ſſent to the whole 
Legacy. But if he dey.fe a rents or Common out of ir for certain years to 1 S, and 
after devilc the term to I D: and the Buecutor doth agree that I S ſhall put in his 
cattel, or doth pay che rent to I S, (which isa good aſſent to the Legacy of 
IS; ) this is ao aſſent nor: execution of the Legacy of ID; And yet perhaps H 
he deviſe a rent at firſt to I. D for pati of the term, and another rent to 15 

or 
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for the reſidue of the terme after wards zin this care it ſcems ; chat an aflenc to the 
firſt is nor ſfuicient to perfect the Deviſe of the ſecond Legatce, And yer if a Tei- 
mor, deviſe the occupation or pou of his land to 7 & for 10 years of his Terme; 
ad afrerdeviſe the land it ſelf co D for the reſt ot the term ; in this caſe if che 
e aſſent to the Legacy of JS, this will he a good aſſfent to, and execution 
of the Legacy of J D. Plow. 340. 544. Coo. 8. 96. Plow, 54t, 542. 612. | 
If one poſleſſed of a term deviſe it to I S for life, the remainder to 1 *, and make 
I $ his Executor and / S take a releaſe from J W of all his right to the land; this 
jsan implicite aflent to the Legacy of / W. Coo. 10. 52, 
If a man deviſe the occupation of a book or any other chattell perſonall to J 5, 
or that / S ſhall have the occupation of any ſuch like thing during his life, and 
that alter his deceaſe it (hall go te ID for ever,andthe Execucor deliver the thing 
1 S ; it ſeems this is a good execution of che Legacy to the ſecond Deviſee { D; 
and therefore after the death of J&S he may ſelſe the goods aud hold chem accor» 
ding to the Devile. Old N. B. 85.37 H. 6. 30. | 
If lands, or any rent, or other profit to be taken out of lands .be deviſed to a 17. Hcwa De- 
man in Fec- ſimple, Fee-cail, for li e, Or years; in theſe caſes the Deviſee may en- viſec may at- 
ter into, and have and take the thing deviſed without the lea ve or agreement of the taine th 
Executor or Adminiſtrator: and fo he may whether there be any Executor made —— 
or not, and whether the Will be proved or not, for the Ordinary and the Exe u- — 
tor have nothing to do with. theſe things. And if the De viſee in — ſuch cate be have to reco- 
diſturbed in the having or taking of ſuch things, he may ha ve the ſame remedy as ver it, or da- 
men ha ve in other caſes, And where the land is deviſed by cuſtome, if the heire en- mages for its 
ter before the D-yilec, the Deviſee may be relieved by a Writ called £# grave Qua- 
rela ; but if the Deviſee enter firſt, and then the heir enter upon him, the Deviſee 
may ha ve his remedy at the Common-Law. Perk, ſett. 376, $77, $78, 57g. Coo, 
ſuper Littl. 11. | 
If lands are given thus; I will that my Executors ſhall (ell my land, and with 
the money made thereof ſhall pay 10 l. to my daughter A, and 10 l. to my daugh- 
ter J. in this caſe and for this gift A and B may either ſue the executors in a 
Court of equity, or ha ve an action of Accompt againſt them in a Court of Com- 
mon Law. Tru. 9. Jic. Lovers caſe Dyer 151. 193. HEE 
If Leſſee for years deviſe his term to Executors for life, the remaigder over to F, 
$, for the reſt of the term: and the executor entreth and doth aſſent to the 
Legacy and dye, and the exetutor of the executor doth take the profics of the land, 
and keep out the lecond Legatee; in this caſe it ſeems he may have an Accompt 
doainſt the executor of the executor for the profits of the land. Dyer 277. But if 
one deviſe his land to his ſon and his heirs (except 20 l. a yeare for ſeven years to 
be imployed as followeth) and doth appoint his ſon (being his executor alſo) to 
y that money to his davghters for portions ; in this caſe the daughters may not 
E an Aceompt at the Common · Law, but they may ſue the executors in the Spi- 
rituall Court or in a Court of equity, and if the executor be dead, they may ſue his 
executor, Trin, g. Ja. Lovets caſe. | 
If one deviſe a rent out of his land, and do charge the land wich a driſtreſſe:the 
Deviſee may make uſe of that re medy and diſtrain for the rent: but unleſſe power 
be given him by the Will to diſtram, he may not diſtrain for it. Dyer 348. 
If one be poſſeſſed of a term of years of land, and deviſe it to his wife to rhe 
end that ſhe with the profits thereof ſhall breed up his children ; in this caſe this 
is no Legacy to them, and therefore it ſeems they have no remedy but in Chancery 
or ſome other Court of equity againft her, if ſhe refuſe to do it. Plow. 545. 
And in caſes of Deyiſes of goods and ehattels, as Leaſes for years, rents out of 
ſuch Leaſes, andthe like, the Legatee cannot take the thing deviſed before he have 
the Aflent of the Executor or Adminiſtrator thereunto: And therefore, if in theſe 
erſes the Executor or Adminiſtrator refuſe to agree to, perform, and deliver the 
Lepzey , the Legater might have ſued him in the Spirituall Court, or in ſome 
Court of Equity to compal him therenaro : And the might not ſue for a 
Lepacy in any ofthe Courts of Common-Law: But now by the new Ordinance he 
I to ſue at the Common-Law, and not in the Chancery, But enquire how he is to 
Whhhhh 3 ſue 
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ſue at Common-Law , and what the courſe of practiſe herein is : And in theſe 
Courts and by theſe means, the Deviſee may recover his Legacy againſt an Exe. 
cutor or Adminiſtrator,if he have Aſſets to pay the debts of the Teſtator for other. 
wiſe a Legacy is not recoverable at all z but in caſe where the Executor or Admini- 
ſtrator hath once agreed to the Legacy, ſo as it is executed, it is then ſo velted in 
the Legatee, and he hath ſuch a property therein, that he may enter into, or ſeile 
and take the thing deviſed as his own, and if any man keep or take it from bim, be 
may have relieſe as in other caſes, Broo, Non- ability 18. Fitz.Excomengment " ; 

If another doth claime by Deed of gift the goods a Legatee doth ſue for ; ha 
may be tryed in the Eecleſiaſticall Court. 37 H. 6.9 | 

If a debt, obligation, or any ſuch like thing in action be deviſed to another the 
De viſee hath no means to recover it, but by a Suit in the Spirituall Court ot in 
ſome Court of Equity, to compell the Executor to ſue for it himſelf, ot to male the 
Legatee a Letter of Atturney, to ſue for it in che Executors name; for the Legates 
cannot ſue for it in his own name, unleſſe he be made Executor as to that ebt 
&c. (which is che belt courſe in theſe caſes:) and yet if the Legatee have the Bond 
or Elpecialcy in his hands, he may deliver ic up or cancell it. Perk, ſe&, 325. Sint. 

If a man deviſe a term of years of land to. S. and make another his Executo and 
the Executor ha ving enough beſides to pay the debis doth ſell this termzin this caſe, 
albeit the ſale be good, and J. S. have no remedy nor means to recover the term, 
yet he may ſue the Executor for it, and recover the worth of it in damages in 
Court of Equity. Plow. 543. 545. And of this opinion were Sir John Walter, aud 
Sir John Bridgman, «pon deliberate adviſe, : 

And now. having done with the firſt part of a Teſtament, viz. a Deyiſe ; we 
come to that which doth concern the ſecond part, viz. an Executor. 

18. What per- Anyperſon that may make a Teſtament, and deviſe his goods and chattels,ma 
ſon may make make an executor. See before at Numb. 4. part, 1. And a woman that hath 4 
Exccator. ang husband, as to the goods and chattels ſhe hath as Executrix to another, and as 

xecutor, and 55 ; C | . 
what not, and to her own goods and thing? in action, viz, debts due unto her upon Obligations, 
how. and Eſpecialties made to her alone before, or after her marriage, may make an Exe- 

cutor. Fit. Executor 28, And he that may make an Executor, may make either 
one, two, three, or more his Executors at his pleaſure. Swinb. 187. Dyer 4. Bros, 
Executors 155. 19 H. 8. Littl. Broo, ſect. 180. 3 H. 6, 7, Swink, 200. 193, 

And he may if he will make one man his Executor for one year , another man 
his Executor for another year; or one man his Executor untill ſuch a time, and 
then another his Executor; As one may make A & his Executors,and that B ſhall 
not meddle during the life of A. And a man may make one man Executor for one 
part of his eſtate. and another man his Executor for the other part of his eſtate ; oc 
one may make one man Executor as to part of his eſtate, and die inteſtate, as to the 
reſidue of his eſtate : Alſoa man may appoint one to be his Executor, if he will ac- 
cept it, and if he refuſe that, another ſhall be his Executor. And laſtly, a man may 
make another his Executor upon condition, viz. ſo as he give Bond to ſuch and 
ſuch men to perform his Will, or the like: And all theſe nominations and appoint» 

ments of Executor are good. See Brownl, 2. part. 282. 
19. What per- Any perſon that may be a Legatee, and take by the Deviſe of goods and chat 
fon may be tels, may be an Executor: And therefore it is ſaid, That any perſon or perſons, 
—. mile or female, of the Clergy , or Laity, children or ſtrangers, friends or enemies, 
xecutor, and marryed, or unmarried, creditor or dehtor, bond or free, may be an Executor. See ac 
what not, and Numb. 4. part. 2. Numb. J. Swinb. 222. Fit æ. Executor 47.87. Deviſe 3. And 
by what name. that a Baſtard, an Excommunicate , or an Out- la wed perſon, may be as able and 
as abſolute an Executor as any other. Fitæ. Executor,t1,88. Non-abilitygt g. Broa. 

Non- ability, 38. 

And an Infant or child in ut ero matris may be an Executor; but he cannot 
meddle with the Adminiſtration of the goods untill he be of the age of 17. years, and 
thetefore the Ordinary muſt grant the Adminiſtration unto ſome other, untill that 
time in truſt, and for the benefit of the Infant. Coo. 6. 67. * 
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And à woman that bath a hutband, may be ap Execugix ro any Sher perſon. 
Fux. Exeentor 24. ; 2 4 3 
Allo a woman may be Executrix to her own husband, and the husband may 
be Bxceutos to hig own wife, and by this means he may recover all the debts due Hunband ary 
to her upon Obligation Recogaiſanees and the like, made to her before or after Wite, 
the marriage, and tho goods thai wete taken away from her before the marriage; 
all which che husband ſhall not he ve but by ny or an Adminiſtration 
her goods and chattels. Fita. Ececuser 24. Bros. (onfultation, 3. 
And all theſe perſons chat may be Executers, way be Executors by that name as 
they may be Devices : And yet it there be two of one name, and the Teſtator 
make one of that name his Executor, and doth not Den cag it be diſcerned 
which of them he doth intend, in this caſe neither of ghem ſball be Executor. See 
Atts Capaditie. See before at Numb. 7. Swinb. 293. | 
But it is (aid , that an Heretick, Apoſtate, Traicor, Felon , Recuſant canvict, 
Sodomue, Libeller, Baftard begoxten in Inceſt ox à ngtoriour Lfurer cannot be an 
Executor: Swinb, 222, 433 (. 9. 9. 5 
And chat if a man be for any of theſe cauſes uncapable at the time of the death 
of the Teſtator,when the Executor is to take upon him che Executot ſhip, that he is 
for ever unca pable z but it hath been held by che Common- Lay, that a perſon at- 
ta int, may be an Execcutor. Broo. Nonability 18. Fitz, Excomeng ment. 13. . 
The moſt apt and proper words whereby to conflituce an Ex:cutor, are, I make 0 By wh 
J. S. my Exccutor , or, I make J. S. the Executor of my Will, &cs But an Exc- — — 
cutor may be conſtituted by other words equivalent or by implication : And theres an — 
fore, if a man ſay in his Will , Iwill that J. S. ſhall be my generall Adminiſtra- and whar 
tor, or I will that J. S. (hall adminiſter all my goods, or I will that J. S. ſhall words ina Te- 
diſpoſe all my goods and chattels, or I commit all my goods to FM S. or I commit un 
all my goods to the diſpoſition of J. S. or I make J. S. Lord of all my goods, or I 5,11 Executor, 
make J. S. Legatary of all my goods, or I leave all my goods to J. S, or I giye all or not, but a 
my goods to J. S. and make no other Executor; in all theſe caſes, J. S. by iny Coadjutor or 
tendment of Law is made Executgy of all the goods and chattels of the deceaſed : $o 8 
if a man ſay, Of all my goods I — S. and ſay nd more, but omit the word be an Execus 
Buecucor,Jby cheſe words J. S. is made Executor: So if one ſay, I will chat J. S, tor by ſach *, 
II dupole all the goads phat ate in his hands, by theſe words J. S. as to thoſe words. 
is made Exccuor; $0 if I deliver goods to J. S. to keep untill my death, and 


then to diſtribute ad pies {wa or for my ſoul, hereby J. S. is made Executor of thoſe 


goods, So if one ſay, I will that. S. ſhall be my Executor, if J. D. vill not, by this 7. 
D. is made Executor in the firſt place by implication, and if he refuſe, then J. S. hall 
be Executo:. But if a man wake A. and B. his Executors, aud ſay, I will that J. . 
ſhall bea Coadjucor, ot beiper to A. and B. ad diſtriluendum or ad mini ſt andi 
lena mea or I will that J. S. ſhall be Suivyeyor, or Supraviſor of my Will; in 
theſe caſes and by theſe words, J. S. is not made Executor with A. and B. Sins. 
pan. 4 falt. 17, 18. ig. Dyer 4. 19 H. 8. 8. 21 F. 6. 6. Fitz. recutor 43. 
Bro, Excentors, 98. 73. FU Executors, 113.121, Brieſe geg. 
And yerifhelay , Lell that J. S. ſhall have Adminiſtration of my goods, or 
be Euecutot with A. and B. or be Adminiſtrator with A. and B. in theſe caſes and 
by theſe words , J S. in made joint Executor with A and B. And if one ſuppoſing 
7s. to be dead ay Lwill that J. D. ſhall be my Executor, becauſe 7. S. is 
dend, in this eaſe and by theſe words, J. S. if he be living is made Executor firſt ; 2f. Wliere ind 
endif he refuſe ; J. D. Mall he Executor: If one make a A. B. and C. bis Execu- in what caſe 
tors, and chen ſaith afterwards : And I will that B. ſhall adminiſter my goods in Admini- 
alone, or that B. only-fhall adminifler my goods; it ſeems in theſe caſes „B. on- ſtrariog is 


iy is made Evecutor , 4nd that A and Care not made joint Executors with bim. ay een 
$8.6.6,9. whom ir doth 


In all Caſes where u man hach 2 —— adminiſter, and he dath be ſong to 
dle a natura ll or clvilldxath, and dyeck inteſtate, either in deed i. . doth male no — — 


Will at all , nor appoint any Executor, or in Law g #2. that doth ma ke one or muſt be gran- 
more ted. 
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22. How an 
Adminiſtra- 
tion may bc 
granted, and 
whar ſhall be 
ſaid a good 
Adminiſtra- 
tion, or not. 


more his Exeeutor or Executors; and he or they ſo appointed , is, or are ſuch 
perſons , as are not in being; or if they be in being is, or ate ſo uncertain. 


| Iy named, that it cannot be diſcerned whom the Teſtator doth intend ; ot if 


he is, or they be well named, he is, or they are all uncapable by reaſon of ſome 
legall impediment; or if otherwiſe, they be capable, they do all die before the 
Will be provedʒof if they live, if being cited to come in before the Ordinary to prove 
the Will, they either refuſe to appear; or if they do appear . they refuſe to proge 
the Will, and to take upon them the Adminiſtration of the goods & chattels of the 
deceaſed ; in all theſe caſes , the Ordinary may and ought to grant the Adminiſtta- 
tiom of all the goods and chattels of the deceaſed to him that of right it doch be- 
long unto according to his diſcretion. Coo, g. 39. Plow. 276, Dott. & Stud, 78 
132. Dyer 236. 4 H. 7.13. ä ; |; 
And if a man make a Will and after the death of the Teſtator, the Executor 
prove it, and thenſdye inteſtate, the Ordinary muſt grant the Adminiſtration of the 
goods of the firſt Teſtator, not admin iſited in the hands of the Extcuict to ſome 
competent perſon or perſons according to his diſcretion: but where a man hach no 
— + and chattels to adminiſter, 5, e. either he hath none, or if ke ha ve, they ate 
none of his, or if they are, there is an Executor na med, in rerum nat, capable, 
and well named, and he doth accept, or at leaſt hath not refuſed the Executorſhip;in 
theſe caſes, the Adminiſtra tion ought not to be granted ; or if it be granted, it Will 
be void or yoidable at the leaſt: And in caſes , where the Adminiſtration is gran- 
table by the Ordinary and others as before, ſuch perſons having power to 
grant it , may not grant it to whom they pleaſe, but as they are bound to 
grant ity and cannot refuſe ſo to doe, ſo are they directed and appointed to whom 
they ſhall grant it for it is appointed by a ſpeciall Law , That the Ordinary all 
depute the next friends of the Inteſtate to adminiſter his goods if they deſire it: and 
the Adminiſtra tion is to be committed to the widow , or next of blood, or both to 
the Inteſtate, and where there be divers in equall degree, and they all ſue for it, the 
Ordinary may accept them all or refuſe ſome of them, and commit che Adminiſtra 
tion to the reſt only ; and if ſome of them only ſue for it, he may grant it to them 
alone: So that now the Law and courſe is to grant the Adminiſtration to the 
neereſt of kin to the deceaſed : Stam 31. Ed. 3.c.11.2t. H. 8. c. 3. Littl. Bros, 
ſect. 233.41 53. Fita Excomeng ment. 13 Cv. 9. 39 40. 3. 40. Dyer 339.4 H.. 14. 

As 1. to the husband or wife; and if there be none ſuch, 2. to the children, 
ſons or daughters; and if there be none ſuch, 3. to the Parents, Father or Mo- 
ther; and it there be none ſuch, 4. to the brothers or ſiſters of the whole blood; 
and if there be none ſuch, 5. to the brothers or ſiſters of the half blood; and if 
there be none ſuch, 6. to the next of kin, Uncles, &c. And if theſe come in time 
and deſire the Adniniſtra tion, the Ordinary may and muſt grant it to them, and 
cannot grant it to any other if they be capable of it as noſt men are: and if divers 
of theſe in equall degree deſire it, the Ordinary may grant to which of them he plea- 
ſeth; howioe ver in this caſe, it ſeemes moſt juſt and equall to grant ic to them 
all unleſſe he ha ve ſome ſpeciall reaſon to admit ſome, and to exclude the reſt; 
and if none of theſe that are next of kin ſhall defire it , but ſuffer the time to lip; 
in this caſe , the Ordinary may grant it ro whatſoever ſtranger he pleaſe: And yet 
then perhaps the next of kinne may by Suit get the ſame Adminiſtration revoked, 
anda new Adminiltration granted to him. See infra at Numb. 41. 

An Adminiſtration may and mult be — in writing under Seal , for by 
word of mouth it may. not be granted]; and it may be granted as well upon condi- 
tion as abſolute : and it may be granted, as well for a part of the eſtate as for the 
whole: And therefore, if a man have goods in two Provinces, and he make 2 
Will of his goods in one of the Provinces , and die Inteſtate for the goods in the 
other Proyince , an Adminiſtration may be granted for the goods in this Province : 
Alſoan Adminiſtration may be granted during , or untill a certaine time,or conti- 
nually. Dyer, 294. Fitz. Admin. 5. 34 H. 6.14.Plow. 279. 

And therefore, if a man make'a Will and appoint an Executor for ſeven pow 

. after 


Cuar. 155. Teſtament. 977 


after the le ven years ended, the Ordinary may and mult grant an Adm:niftration 
of the goods. So if one do appoint another to be his Executor a year after his death, 
the Ordinary may and muſt gran: the Adminiſtration for that year, untill the 
power of the Executor doth take place: And all theſe Adminiſtrations are good. 
dee Brownl, 1. part 5. 3. part 119. 

If an Executor die after he hath proved the Will, and he hath made a Teſta- 23. Who 0s 

ment, and appointed an Executor therein; in this caſe , this Executor alſo ſhall admin ſter: 
Executor to the firſt Teſtator, as he is to the ſecond, and he ſhall ha ve all the benefit, ter he dea 
and be ſubject to all the charge that the firſt Executot had and was ſubject unte; wee —_— 
and yet the goods of one Teſtator ſhall not be ſubject to the debts of the other; but nigL ator and 
each of the Teſtators goods ſhall be ſubje& to the paymment of his own deb:s on- who not; an 
ly. Stat.25,,Ed.c.q4.Coo.5.9.Plow.86.34 H. 6. 64. And if inthis caſe,the Executor how an Exe- 
of the Executor take upon him the Adminiſtration of the goods of the firlt Teſta» jt 8140 
tor. he cannot refuſe the Adminiſtration of the goods of the latter: but he may take — 
upon him the latter and refuſe the former. Trin. 1 7. Jac. Co. B. nolfe & H eidens caſe, and be char- 
But if the Executor refuſe to adminiſter to the firſt Teſtator before the Ordinary, Or ged. 
dye before the Probate of the Will, and he hath made a Teſtament and appoin- 
ted an Executor therein; in theſe caſes, it ſeemes the Executor of the Executor 
' ſhall not adminiſter the goods of the firſt Teſta tor, but the Ordinary muſt grant the 
Admiſtration thereof Dyer 372. And yet if all the refidue of the goods of the firſt Te- 
ſta tor be given by the Teſtament to the firſt Executor after the debrs be paid in this 
caſe albeit he die before Probate of the Will, yet his Executor ſhall be Executor 
alſo to the firſt Teſtator, or elle he ſhall have the Adminiſtration of his goods 
and chattels granted unto him: And therefore, if A make his Will, and give Le- 
gacies to B. and D. and give all the reſt of his goods and chattels after debts and 
Legxcies paid to C. his wife, and make her his ſole Executrix , and ſhe die before 
Pcobare of the VVill, or any election made, not knowing of the VVill; and E. 
ſue out Adminittration of the goods of-. and pay the Legacies to B. and D. and 
F. (ue out an Adminiſtration of the goods of C. in this caſe, the Adminiſtrator of 
and not of A. ſhall have the goods; for the Law doth judge them in C. after the 
debrs and Legacies paid without any election. Adjudged in Hill, 9. Car. in 
Dent caſe. See Brownl. L. part g1. 
If an Executor after he hath proved the Teſtators VVill, die Inteſtate; inthis 
caſe, the Adminiſtration of the goods of the firſt Teſtator not adminiſtred in the 
hands of the Executor muſt be granted to whom the Ordinary ſhall think fit: And 
if the Ordinary pleaſe, he may grant the Adminiſtration, de 6914s non admini ſtrat is 
of the firſt deceaſed, and of the goods of the ſecond deceaſed to one and the ſame 
perſon: And herein the Adminiſtrator muſt take care that his Adminiſtration have 
ſpecial! words for the granting of an Adminiſtration of the goods of the firſt Teſta- 
tor, not adminiſtreq; Froo, Executor 117.26 H. 8. 7. Coo. 1. 96. Dyer 372. Termes 
of the Law tit, Adminiſtration, For howſoe ver ſome hold that by the general! 
Adminiſtration , the Adminiſtrator ſhall have not only the goods of the Executor, 
but the goods of his Teſtator allo , yet it ſeems this is not taken to be Lay at this 
day. Fiz. Adminiſtrator, g. 

If there be two Executors made, and one of them doth refuſe before the Ordi- 
nary, and the other doth prove the Will, and make a Will himſelf and appoint an 
Executor and then die; inthis caſe, it ſeemes the Executor of the Executor that did 
prove the Will alone ſhall have the diſpoſition of all the Eſtate, and be Executor to 
the firſt Te ſtator, and that the ſurviving Executor ſhall not meddle therewith , for 
unt his Election by the death of his companion is gone. Dyer 160, 

And if one make two Executors , and one of them doth make an Executor 
and dye, and the other that doth ſurvive hath accepted the Executorſhip; in this 
caſe, the ſurviving Executor ſhall have the ole diſpoſing of the eſtate, and the 
Executor of the deceaſed Executor ſhall not intermeddle there with: And if thet- 
fore the ſurv.ving Executor die Inteſtate, an Adminiſtration de bonis non Admi- 

u ſtrat is of the firſt Teſtator ſhall be granted: And if the Executor of the deceaſed 
Executor have any of the eſtate in his hands, the ſurviving Executor may take or 
III iii | recover 
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recover it from him : And if two be made Executors, and one of them is unc,. 
pable ; in this caſe , he that is capable ſhall adminiſter alone Lice, Bros, ſelt. 16 
Broo, Executor 179. 99. Fitz. Erecmer 12. 113. Dyer 187. 9 
If one that is Adminiſtrator of another mans goods do make his Will and make 
an Executor and die; or do die Inteſtate, and the Adminiſtration of his goods is 
granted to ſome body; in the firſt of theſe caſes the Executor, and in the laſt the 
Adminiſtrator , unleſſe he be made Adminiſtrator of theſe goods alſo ſhall not 
meddle with theſe goods of the firſt deceaſed : but the adminiſtration of the goods 
of the firſt deceaſed in the hands of the Adminiſtrator not adminiſtred muſt be gran · 


and how, H. 6. 1. 


_ — If therefore there be many Ezecutors, or an adminiſtration be granted unto mas 
— alter he ny and one of the Executors prove the Will in the name of the reſt, or one accey 
hath reſuſed the adminiſtration in the name of all the reſt , yer the reſt may refuſe to accept it 
or not. And and plead in any Suite againſt them that they are not Executors or Adminiſtrators, 
— in But as an Executor or an Adminiſtrator after he hath once legally refuſed the Exe« 
wich the * cutorſhip or adminiſtration , can never after intermeddle therewith : fo after he 
oods of the hath once legally accepred thereof , (that is) hath done any thing as Executor or 
cad ſhall be adminiſtrator , and which is proper only for an executor or adminiſtrator to do, he 
— — can never after refuſe it. And his acceptance of part, in this caſe, will make him 
1 chargeable with all , except it be in the caſe before of an Executor who may aceept 
ofthe laſt Executorſhip, and reſuſe the firſt, Brownlows Rep. 1. part. $2. 2. part, 
58, 59. 183, 184. Ce. | | 
If an Executor plead, he did never adminiſter as Executor , yet he may after- 

wards adminiſter as Executor if he pleaſe. Goldib. 31, Plow, 2. 
If the Executors being cited to come in and prove their Will, appear before the 
Ordinary, and refuſe to adminiſter and to prove the VVill, they cannot after- 
wards accept it or intermeddle with it. But herein this difference muſt be obſeryed; 
That where there be many Executos named and made, and they being cited ſome 
of them only do appear and refule to accept it: ( the reſt of the Executors being 
then living) and after ſome or one of the reſt of the Executors prove the VVill, ot 
take upon him the Executorſhip ; in this caſe and notwithſtanding this refuſall, 
they that doe refuſe may afterwards at any time, at leaſt during the liſe time of 
their Co-executors that did accept thereof and intermeddle therewith as far forth 
as either of the reſt. Coo. 9. 37. Fitz. Adminiſtra-tion 6, 11. Bros. Adminiſtra- 


tion 32, Excentors, 117. Cov. 5. 28. Perk, ſect. 485. Dyer 160, 21. Ed, 


23, 25 
"And therefore in this caſe howſoever the Executors refuſing ſhall not be charged 
in any ſuite againſt , all the Executors for any thing due from the Teſtator , but 
they may by their plea avoid it: yet the Execntors accepting cannot ſue for any 
thing que to the Teſtator, nor be ſued for any thing due from the Teſtator, but 
they muſt ſue and be ſued in the names of themſelyes and their Co-executors that 
do refuſe alſo, And if there be three Executors, and two of them prove the Will, 
and the third refuſe; yet this third Exccutor alone may releaſe any debt due " 
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the Teſtator. But it there be but one Executor made, and he alone, or if there be 
many made, and they do all together refuſe before the Ordinary to take upon him 
or them, the adminiſtration; in this caſe the Teſtator is ſo fat forth ſaid to be dead 
inteſtate, and thereupon therefore the Ordinary may grant the adminiſtration of 
the goods of the deceaſed, and then the Executor or Ex:cutors can never after ac- 
cept chereof, or intermedale there with. | 
And if one or more of the Ex:cutots refuſe, and the reſt accept, if he ot they 
which accept die before he or they that refuſed accept; it ſeems in this caſe they 
can never afterwards accept it, but the Adminiſtration muſt be granted. 
If one be ſued as Executor or Adminiſtrator, and he plead to the Suit ne #nqnes 
Executor, i. e. he was never executor or adminiſtrator , if he ha ve not in much 
' Incermedled before; this plea is a refuſall of the execurorſhip or adminiſtration, 
and cherefore he can never afterwatds accept or incermeddle with the executor- 
ſhip or admiaiftration. See the caſes before. 
. Every intermedling with the goods of the deceaſed , or with the office and 
work of an cx:cutor, ſhall not be faid to be ſuch an adminiſtration as to amount 
"unto an acceptance of the executorſhip or adminiſtration , and ſo to make a man 
| chargeable as executor or adminiſtrator. Coo. 9. 37. 5. 34. Dyer 105.Kel. 63. Bros. 
And therefore if a man that is an executor or adminiſtrator do only lay up and 
preſerve the goods of the deceaſed; or command another to take away the goods of 
the deceaſed from one that hath them in his keeping; or ſee the deceaſed buried in 
a decent manner, and for that purpoſe uſe, and if need be ſell ſome of his goods to 
do it, or make an Inventory of the goods and ehattels of the deceaſed ; or prove the 
Teſtators Will with bis own money; or take his own goods lying amongſt the 
goods of the dexeaſed: or take and uſe ſome of the goods of the deceaſed onely by 
miſta ke, or as a treſpaſſ-r, or by the delivery of anotherzor take and diſpoſe any of 
the goods of the deceaſed , when the executor or adminiſtrator doth challenge them 
as his own & in his own right:or if he redeem anyof the goods of the deceaſed with 
1 hen they are pledged co the full value, and the day of redemption 


P 
is pat, as neither of theſe atis will ma ke a ſtranger an executor of his own wrong: Executor of 


IS own 


ſo neicher will they amount to an acceptance of the executorſhip, and make the Wrong. 


executor or adminiſtrator chargeable as (x cutor or adminiſtrator. Adminiſtrator 
35. 35. Fitæ Adwiniftrator y. Broo, Exerntor:165., 132 H. 6.6. Dyer 135, 
But if a man that is an executor ot adminiſtrator ſhall ſue by chat name for any 
bt due to the deceaſed; or being ſued by that name for any debt or duty due from 
the deceaſed, ſhall imparle to the Suite, ot plead any other plea beſides xe wnques 
Exermior 3 or ſhall take into his hands the goods of the decealed , and convett 
tim to his on we, and alter the property! by ſale, gift , or otherwiſe , and all 
this as the goods of the deceaſed; (and (0 it ſhall be intended againſt him if he do not 
declare the contrary, that he doth take and viſe them as his own &c.) dr if he de- 
liver the goods of the deceaſed to Creditors or Legataries in fatistaction of their 
debes or Legacies ; or receive any debt due to the deteaſcd, and give a releaſe for 
the ſame;or releaſe any d bt due to him before it be paidjor pay any debt due from 
the deceaſed , except it be with his own money: any or either of theſe acts will 
amount unto an acceptance ofthe Bxecutorſh p, and therefote after an Executor 
or Admĩniſtrator ha th done any ſuch ac, he can ne vet᷑ after refuſe the Exceucorſhip 
or Adminiſtration. | | 
Ivo Executors be made joyntly by Will, one of them doth releaſe a debt, and af- 
ter before the Ordinary refuſed to adminiſterʒ It was agrced by all the Judges it was 
too late, for he had made his Election by the releaſe. Brownl, 2. part 58. ſełt. 23. ha What 
If a woman ſole be made an Ezecutr x to another, and ſhe marry a husband be- — 
fore ſhe ntermeddle with the eſtate, and then het husband doth adminiſter; this is miniſtrator 
an acceptance as will bind her, and ſhe can never afrerwards refuſe it Nruo. ſhall have by 
Execautor 1470 . A vertue of his 
The Executor or Adminiſtrator ſhall ha ve by vertue of his Executorſhip or Ad- bay + mm, 
niniſtra tion all the chattels reall arid perſonall of the Teſtator, as well thoſe that gration, And 
| ri poſſeſſion, as Leaſes for years of Land, Rent, Common, or the like, Grants what nt. 
& of 


A 
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Firſt in re- 
ſpect of the 
nature of the 


of the nature of chattels. Coo, ſuper Littl. 209. 288. Perk, ſect. 69. Fm. x 


of next Adyowſons, and Preſentations, Wardfhips of heirs by reaſort'of tenures @. 
Capite, or Knights Service, com gr and cut, trees, and graſſe cur and feve.. 
2 plate, bouſhold-ſtuffe , and the like , as allo thoſe idat — iQ 
action, as right and intereſt of executions upon Judgements , Statutes ; , 

tions, Cauſes of action, and the like; He ſhall have alſo all other things chat 


acre ' 
Dott. & St. 39. 76. Perk, ſect. $33. Coo, 4.65, 63. 7. 15. Kelw. 118. * 
And therefore the Executor or Adminiſtracor ſhall have the two years of the heir 
female that is in Ward.; a relief ot an adyowſon that is fallen; and yet ii a Biſhop, 
have title to preſent by the vacation of a Shurch, and then he dye; in this caſe the 
King and not the Executor or Adminiſtrator of the Biſhop ſhall preſent.) And if 
the ford have a greater eſtate in the Seigniory than for life or years ;itis faid the 
Executor or Adminiſtrator ſhall not ha ve the relief. (00, ſuper Littl. 39. Dyer t 30. 
283. Dyer 24. Broo. Executor 143. | 
And the Executor or Adminiſtrator of the Lord ſhall have Fines aſſeſſed upon 
the Tenants upon their admittances in the Lords time. And if I make aFeoffmentin: 
Fee, gift in tail, or leaſe for life, rendring Rent, and che Rent is behind, and then 


I dye; in this caſe the arrerages of Rent due to me in my life time ſhall go to ay 
3 


Executor or Adminiſtrator in the nature of a chattell. Stat. 3 2. H. g. cap. 
Coo, 4. 48. Dyer 573 | 1 
Soifa Rent be granted out of land to me in Feesfimple , Fee-rail, for liſe, 
or years, and it be not paid co me in my life time; thele arrerages ſhall go to m 
Executor or Adminiſtrator, and not to any other. And ſo alſo if a Parſon have: 
an annuity in Fee in the right of his Church, and it be behind, and the Pate 
dye;in this caſe the Executor or Adminiſtra tor, not the ſueceſſor of the Parſon ſhall 
have the arrerages. F. N. B. 120. L. na 
And if 1 be ſeiſed of land and poſleſſed of a ſtock of cattell,and let it to anocher': 
for years, and he covenant by the Leaſe to pay me and my wife, our heirs and aſs: 
ſignes 100 l. by the year, during the term; in this caſe after my death, and mp/ 
wife ſurviving me, her Executor or Adminiſtrator, and not my heir ſhall hart th 
payment Dyer 271. 1! 
And if one ſeized of land in Fee make a Feoffment of it to me ing the 
trees, and after grant me the trees for years; or if he make me a Leaſe of the wad 
fieſt for years, and after. doth grant me the trees for a number of yeats, to begin after 
the end of the term of the land; in both theſe caſes I have the trees in the nature” 
of a chattell, and if I dye my Executor or adminiſtrator ſhall have them. Cos. 4. 3. 
And if a man grant to me the next Preſentation to the Church of D. inthis caſeif 
Idy,my executor or adminiſtra tor ſhall have it as a chattell. Dyer 28 3.34 H. 6. j. 
And my wife ſhall have ſo much of her wearing apparell as is neceſſary an 
convenient for one in her eſtate and condition: and therefore that ſhall. not go te 
my Executor. But ſo much of her wearing apparell as ſhe hath ſuperſluous and 
mote than neceſſary for her, ſhall go to my exccutor or adminiſtrator after my - 
death. See ſupra at Numb. 7. | 
And the charters and evidences that do concern any of my chattels which my: 
executor or adminiſtrator is to have, ſhall go with the ſame chatcels, So alſo any 
Charters whatſotver , if they be pledged to me for money, ſhall go to my eneeu- 
tor or adminiſtrator untill the money be paid, Breo. chattels 12, But ' 
thoſe deeds and evidences that do belong to the heir as incident to the Inheritance, 
ſhall not go co my executor or adminiftrator afrer my death. But matters of cruſty 
and ſuch things as ate perſonall, as offices of truſt, wardſhips by ctaſon of a Tenure: 
in Socage, or Jure nat ure, or the like, ſhall not go tothe executor or adminiſita= 
tor after the death of him that hath them. So an Executor or Adminiſtrator ſhall 
not Have: the graſſe and trees growing on the nd no more than the ſoile - 
ground it ſelf whereon they grow. Plow. 293. C = 39. 9+ 99. So an Executot at 
Aummiſtrator (hall dot have the Incidents of a houſe, as glaſs, doors wanſcot, and 
the like, tio tnore than the houſe it ſelf nor pales, wals, ſtauks, ſiſn in Ponds,Deerts 
or Conies in Parke Pigeons in Pigton-honſes, or the like, Kelm, 148. See 
a Numb. 7. 1111 | 1 
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If a L:afe for years of land be granted to me and my heirs, or to me and my Secondly, in 
ſucceſſors, and 1 dye, my Executor or Adminiftrator , and not my heir ſhall have rt ſpect ot the 
this term, (0e. 10 87. Lit. Sect. 740. Fitz. Accompt. 56. F. N. B. 1 20. Brend. 1. Ae. 
part. 77. 106. The lame law is if a wardſhip, or the next advouſon of a Church be 

ranted unto me and my heirs » or if a Covenant or an Obligation be made to me 
and my heirs : for in all theſe caſes this is ſtill a chattel in me that ſhall go to my 
Executor or Adminiſtrator ; and he onely ſhall take advantage by it. And if my 
heir or ſucceſſor happen to get the Deed , the Executor or Adminiſtrator may re- 
cover it from him. And if a Lraſe be made to me for 20 years without naming my 
Executors or Adminiſtrators or Aſſigns in the Leaſe ; in this caſe if I dye, my 
Executor or Adminiſtrator notwithſtanding ſhall ha ve it during the term. And it 
a Leaſe for years be made to a Biſhop and his ſucceſſors, and he dye, his Execucor 
or Adminiſtrator, not his ſucceſſor ſhall have it, New terms of the Law tir .afſiens. 
Coo. ſuper Lit: 46. And if a man be poſſeſſed of a term of years of land, and grant 
it by deed, or give it by Will to me and my heirs, or to me and my heirs males: 
or deviſe it by Will to A for life, the remainder to me and my heirs ; in theſe ca- 
© ſes I ſhall have theſe terms of years as chattels, and after my death my Executor or 
* Adminiſtrator ſhall have them, Coo. g. 95. 10. 87. Plow.5 24. And if a man grant 
a rent out of Mis land to me and my heirs for 20 years, and I dye, my Executor or 
Adminiſtrator, not my heir, ſhall have this rent, Lite, Sect. 740. And if a rent be 
granted to me, my heits and executors during the life of I S, and for one half year 
after, and I dye 3 in this caſe the half years rent ſhall go to my executor or admi- 
niſttator, and not to my heir, M. . Ja.Co.B.Wats caſe. Litt. Sect. 739. And if I 
be ſerzed of land in Fee, and make a Leaſe for years of it, rendring rent, and then 
deviſe this rent to a ſtranger, and the Deviſee dye; in this caſe his executor or ad- 
miniſtra tor ſhall have it, Dyer 5. And if a Leſſee for life make a Leaſe for years 
abſolutely ; this in Law is a Leaſe for ſo many years , if the life ſo long live; and 
| ſhall to go the executor or adminiſtrator after his death. See Brownlarg.30.1 part. 
Coo. 7. 13. 

If I have a box, cheſt, or trunk wherein my writings that do concern my in- 
—.— do lye, and the ſame is open, and not ſealed or locked; in this caſe my 
Executor ſhall have it: but if it be ſealed or locked, contra, for then it ſhall go to 
him that is to ha ve the writings as incident thereto, And yet if there be any mo- 
ney, plate, or any other ſuch like thing in the cheſt alſo, my Executor ſhall ha ve 
that thing, Broo.Executors 145. 97. Fr. Executors 111. 

The Incidents of a houſe , as glaſs-windows annexed with nails or otherwiſe 
to the windows, the wainſcot fixed by nails,skrews; or irons put through the poſts 
ot wals, tables dormant, furnaces of lead and braſs, and fats in'a brew or die - houſe 
ſanding and faſtned to the walls, or ſtanding in, or faſtned to the ground in the 
middle cf the houſe 5 (though faſtned to no wall) a copper, or lead fixed to the 
| houſe, the doots within and without that are hanging and ſerving to any part of 
the houſe, ſhall not go to the executor or adminiſtrator to be divided and ſold from 
the houſe, albeit the executor or adminiſtrator have a Leaſe for years of the houſe, 
nad by that means hath the houſe alſo. But if the glaſs be from the windows, or there 
be wainſcot looſe , or doors more than are uſed that are not hanging, or the like: 
theſe things ſha ll go to the executor or adminiſtrator, Coo. . 63. 21 H. 5. 26. 

If I make a Feoffment to I S of land, on condition that if he pay me, my heirs 
or aſſigns, or my heirs, executors or adminiſtrators a 100 J. ſuch a day, that the 
| Feoffment ſhall be voyd, and I dye before the time of payment; in this caſe , if 
* this money be paid at the day, my executor or adminiftrator, and not my heir, ſhall 
* have it, Coo. 5. 96. Fit . Executor 8. 

If one be ſeized in Fee of lands whereon there are trees growing, and he make 
1 ent of the land to me, excepting the trees, and — he doth ſell me 
ties for ever, and after 1 qe in this caſe my executor or adminiſtrator ſhall not 

ll in caſe where the Feoffor doth grant them to me 


Ae theſe trees, as the 
* And if I be ſited of land in Fee, and I make a Leaſe for life or years 
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of it, excepting the trees, and afterwards I dye; in this caſe my executor or ad 
niſtrator all got have theſe trees , but they ſhall go in both caſes with ay 
Coo 463. 11.48. | >, 

If a Leale be made for life or years of land whereon a houſe is ſtanding, of tim. 
ber is growing, and the houſe is proſtrate, or the timber is cut or fallen down (by 
whomloe ver or what means ſoe ver it be) the materials of this houſe, and this ® 
ber is now become a chattel;and cherefore if the Leaſe be without impeachment of 
waſte, it ſhall go to the Leſſee , and after his death to his Executor or Adminiſta- 
tor; but if the Leaſe be otherwiſe, it ſhall go to the Leſſor, and after his death to 
his Executor or Adminiſtrator. But if the timber be cut for reparations one] — 
the Leſſee will imploy the materials of the houſe to build it again, and the Las 
do continue, it may be ſo imployed, and then the Executot or Adminiſtrator of the 
Leſſor may not take it, (e. 4. 6 3. 1 1. 8 1. 84. : 

If one be ſeized in Fee- ſimple of ground whereon trees do grow, and he ſell 
me theſe trees for money, and afcerwards I dye before they be cut; in this caſe 
my Executor or Adminiſtrator ſhail ha ve and may cut them, Coo, 1 1, 50, Perk, 
Set, 58. | 

If — Kings tenant by Knights Service in Capite be ſeized of a Mannour where. 
unto an Advouſon is appendant, and the Church become voyd, aifthe tenant 
dyeth, his heir wichin age: in this caſe the King, and not the Executor or Admi- 
niſtra tor of the tenant ſhall ha ve the Preſentation. And yet if in this caſe the land 
be held of a common perſon, the Executor or Adminiſtrator, and not the Guardian 
ſhall ha ve it, Coo. ſuper Litt. 388. | s 

In all coſes regularly where a man doth ſow land, whereof and wherein be hath 
ſuch an eſtate as may perhaps continue untill the corn be ripe, if he that doth fow 
it dye before it be cut and ſevered, his Executor or Adminiſtrator ſhall have jr; ag. 
if the husband ſow the land whereof he hath an eſtate in Fee · ſimple, Fee - Nil, fot. 
life, or for a certain number of years in the right of his wife, and dye ere it be ripe; | 
in this caſe the Executor or Adminiſtrator of the husband, and not the wife 
have it. And if one that holdeth land for the life of I S ſow the land, and I Sgye 
ere it be ripe & cut;the executor or adminiſttator of the tenant ſhall have this corn. 
And if tenant in Tail or in Dower ſow the land they do ſo hold 2 and dye ere it be 
cut; the executor or adminiſtrator, not the iſſue in tail, nor the heir, or himin re- 
verſion ſhall ha ve it. So if the husband make a Feoffment in Fee to the 1 ol 
himſelf for life, and after of his wife, &c, and he ſow the land, and after dye; his 
executor or adminiſtrator, not bis wife ſhall have the corn. But if a Feoffment be 
made to the uſe of the lusband and wife together in Fee, or for life, and the huſ-. 
band ſow the land; in this cafe the wife, not the executor or adminiſtrator of the 
husband (hall have che corn. So if a Leſſee for years certain ſow the land a linle 
before the end of his term, and the term end before it be cut; in this caſe he that is 
to have the land, not the cx-cutor or adminiſtrator of the Leſſee for years hall 
have the corn, Dyer. 316. Doll. & St.z5, Perk. Sell. 59. | 

If chere be Tenant for liſe, the remainder in Fee of a Tenancy , and the Lord. 
grant his Seigniory for life, and after he in remainder in Fee of the Ten 
his heir within age, and after the Lord dye, and after the Tenant for life dye; in 
this caſe the heit, and not the executor or adminiſtrator of the Lord, ſhall have the 
Warcſh'p. (90. 2.93. = 

If one be ſeized of land in Fee, and make a Leaſe for years, rendring rent at M 
chaelmas, or within ten ten da yes after, and the Leſſor happen to dye during che 
term after Michael mas, and before the ten dayes expired; in this caſe the heir of 
the Leſſor, and not his executor or adminiſtrator, ſhall ha ve the laſt half years reat 
due at Michaelmas, Hill, 7. Jac. B. R. er ( uriam. 4 

If one grant a Rent in Fee, and grant withall that if the Rent be behind, t 
Grantor (hill farfeit 20 f. nomine pœnæ to the Grantee and his heirs, and the Re 
is bel ind. and the Grantee dye; in this caſe his executor or adminiſtrator, not h 
heir ſhall ha ve this money that is forfeit already, F.N.B.120, Fit. Cerenam 17 
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| Dyer 24, So if one make a Feoffment in Fee of land, and the Feoffee doth cove- 
nant to do divers things to the Feoffor, Et quot ies defects ſuerit, & c. that heſhall 
forfeit to him and his heirs 5 J. and the Feoffee doth fail and break his covenant 
divers wayes, and the Feoffor dyeth; in this caſe his executor or adminiſtrator, not 
- his heir ſhall have and recover all the forfeitures that are paſt. 

If a Biſhop, Parſon, Vicar, Maſter of Hoſpital, or any body politick be poſ- 
ſelled of any goods or chartels in their own right, and dye; thele ſhall go to the 
executor —— not the ſucceſſor of ſuch a perſon. And albeit ſuch things 
be granted to them and their ſucceflors, yet their executorʒ and adminiſtracors, and 
not their ſucceſſors ſhall have it. But if a Corporation aggregate, as Dean and 

| Chapter, Mayor or Cominonalty, and the like, have any goods or chattels is right 
of their Corporation, and any of the Heads or Members thereof dye; the execu- 

tors of adminiſtra tors of ſuch perſon ſhall not have them, but they ſhall continue 
in ſucceſſion with the Corporation, Coo. 4.65. Perk.Sett. 5 8. (vo. ſu per Litt. 46. 

An executor or adminiſtra tor ſhall have the benefit of a pardon granted to the 
deceaſed, arid ſhall have advantage of any errour in any outlawry againſt the de- 
ceaſed, and have refticution of the goods forfeit thereupon, Coo. 6. 80. Dyer 20. 

The executor or adminiſtrator of a woman that hath a husband, ſhall have by Husband and 
right of hisexecutorſhip or adminiſtra tion, all Actions, Rights, and Titles to any wife. 
chattels, and poſſibilities, and things of that nature which the wife had before the 

. marriage; and which fell to her during the marriage; for theſe things the husband 
ſhall not Have by the intermarriage after his wives death , as he ſhall have all che 
teſt of her goods and chattels, except he have them as executor or adminiſtrator to 

ber, as he y be. And if ſuch a woman have any goods or chattels as executrix 
to another her executor or adminiſtrator , not her husband ſhall have theſe alſo; 
for ſhe hath theſe goods in anothers, and not in her own right, Coo. ſuper Litti. 
351. Pn. 194. 19% | 

If I hade diy goods or chattels in joynt - tenancy with another, as if a Leaſe be 
made of lands to me and another for years, or a horſe or other chattel perſonal 
be givem or granted to me and another; in theſe caſes if I dye, my executor or ad- 
miniftrator ſhall not have ay part of theſe goods or chatrels, but the other ſurvi- 
ying joynt-tenant ſhall ha ve them all. But otherwiſe ir is of the goods and chattels 
that 1 and another have in Common. And therefore if I and another have goods 
and chattels in that nature as before, and he or Igrant that which doth belong unto 
us thereof unto a ſtranger ; in this caſe the ſtranger, and him of us two that hath 
kept his part are Tenantsin Common of the things; and therefore if either of us 

dye, the part of him that dyeth in the goods and chattels ſhall go to his executor 
or 2dmini and not to the other Tenant in Common, Litt. Set. 28 1. Perk, 

Se. 5 25,5 ick Lirt. Sect. 3 20, 32 r. | 

» Tf. I haves Fudgement for land in a real or mixt action, and for damages recove - 
red in the ſame Suit, and I dye; in this caſe my executor or adminiſtrator, not my 
| heir, Chall ſue execution for, and recover the damages, but not for the land. So if 
T recover damages againſt another for the detaining of my Charters, and dye: my 
executor or adminiſtrator ſhall recover the damages, but the heir ſhall have the 
Charters , and the heir muſt ſue his Scire facies for the Charters ere the executor 
can ſue for the damages, Fit. Executor 53. 84. 117. Alſo if I recover any debt or 
damage in any perſonal action, my executor or adminiſtrator ſhall recover and 
have this. See more i»fra at numb. 39. But the Adminiſtrators of an Executor 
cannot have a Jcire ſac ia upon a Judgement given for the Teftator, March. Rep. 9. 

The power and intereſt which the Executor hath is wholly by the Will. And ,; What 
hence it is that an Executor, whether he be abſolute or conditional whiles he is Exe- — — 
eutor, may do any thing 2s Executor ( except onely ſue for debts and duties due to do by vertue of® 
the Teſtator) as well before the Probate of the Will as he may do after ; for be- lis Executor- 
F the Probate he may enter into and ſeize the goods and chattels whatſoever they _— the 

e, or give power to another ſo to do: and if any of them be taken or kept from — 84. 
| him, be may have an action of treſpaſs, or a teple vin to recover them ; he may miniſtracor, 
| give or ſell any of the goods or chattels; he may pay any of the debts due from, or Ordinary. 


and 


Teſtament. Cu a . 155. 


— 


and receive or releaſe anydebts due to the deceaſed, Coo. 6. 18.9. 38.5. 25, Plow. 280. 
9Ed. 4. 47. 36 H. 6. 3. Fit æ. Adminiſtrator 2.6. Brownl. i. part. 6.77. 73. 53. But ic is 
otherwiſe in the caſe of an Adminiſtration;for inaſmuch as his power & Intereſt is 
given to him wholly by the Adminiſtrativn, therefore he can do nothing untill the 
Adminiſtration be granted. And yet in this caſe as to the goods taken away before 
the Adminiſtration, the Adminiſtration ſhall ha ve ſuch a relation as to give the Ad- 
miniſtrator an action for them. Bur otherwiſe after the Adminiſtration is granted 
the intereſt and power of the Adminiſtrator is equal to and with the power and vg 
tereſt of the Executor. And yet it is otherwiſe of the power and intereſt of the Ore 
dinary ; For howſoever it ſeems by the antient Common Law he might ſeize, pre- 
ſerve, give, grant, and diſpoſe the goods of the inteſtate to pious uſes, yet migh he 
not ſue for the goods or debts due to the inteſtate, no more than he might be ſued 
for any debts due from the inteſtate; and at this day he may onely keep and pre- 
ſerye the goods of the deceaſed untill adminiſtration be granted, and ſue him in the 
Court of the Ordinary that doth detain the goods from him, and perhaps may ſue 
him that ſhall take the goods out of his poſſeſſion ; for he may not ſell or give 
the goods of the decealed, nor receive or releaſe any debts; for in caſe Where 
there is an Executor made that is capable, &. he is not go meddle at all wich the 
eſtate untill the Executor refuſe: and where there is no Executor that the party is 
dead inteſtate, the Ordinary is preſently to commit the Adminiſtration to the ntateſt 
of the kindred ; which when he hath done, his power. is at an end, ſot it is doubced 
of ſome whether he may repeal an Adminiſtration without cauſe or not hut it hach 
been clearly held by all, that he may not diſpoſe of the eſtate aftet wards, and that 
he hath not power to enforce the Adminiſtrator to give portions to children out 

of the eſtate, and that if he do go about it, either before or after the granting of the 
Letters of Adminiſtration, the Adminittrator may have a Prohibition, Coo. 8.1 33. 
9.39. Dyer 255 Meſtm. 2. cap. 20. 31 Ed. 3. c. i 1. And accordingly d xers ha ve been 
granted z And yet notwithſtanding it ſeems this courſe is uſual: and Prohibitions 

not often granted at this day, Hill. 13. Ja. Ce. B. Henſlowes caſe, Trin. 3. tac Co. 
Davis caſe, Hill. 2. Car. Co. g. Fot herlies caſe. An Executor or Adminiſtrator may 

after the death of the deceaſed enter into the houſe where the deceaſed lived, and 

where he dyed, and where the goods are, and take chem a way, and juſtiſie it; but 

he muſt do it within convenient and reaſonable time, as within 30 da yes after his 

death, or thereabouts, and in a quiet and fair manner when the door is open, &c, 

Litt.Seft. 69. Plowe.281; Broo, Executor 129. He may keep any of the goods of 
the deceaicd,, ſo as he pay or lay out as much of his own, money in and about the 
Adminiſtration of the fame eſtate, Dyer 2. He may, if he want money to diſcharge 
Funerals, or pay debts, ſell any of the chattels real or perſonal wheregf the decea- 
ſed dyed poſſeſſed; and that albeit the thing in particular be deviſed,z as if a man 
be poſſeſſed of a term, of years inter alia, and deviſe the ſame terg go. I S, the 
Executor or Adminiſtrator notwithſtanding this deviſe may at any time before aſ- 
ſent given to the Legacy, if he have not aſſets to pay the debts, ſell this term, and 
the Legacee is remedileis. And Io he may do allo, albeit there be enough beſides to 
pay the debts, and he have no need; but then in this caſe the Legatee ſhall have 
ſome relief in a Court of Equity againk the Executor or Adminiſtrator for damages, 
but the ſale is una voydable, Plow.54 3,544» An Executor or Adminiſtrator may te- 
tain ſo much of the eſtate. as to ſatishe his.own debt firſt , if any be due unto him. 
And if he hath enough to pay all the Debts and Legacies, he may pay them in'whac 
order he will without danger to himſelf, or wrong to Creditors or Legataries. And 
if he hath not enough, he may pay them in what order he will , but not without 
danger to himſelf. But if any thing be due to himſelf, he my pou that firlt of ally 
and tor others that are in equal 32 be may pay which of them he will firſt, 
Plow. 184. 543+ Coo. 5. 28. And for the Legataries, he may prefer which of 
them he will, or pay one of them his whole Legacy, and pay another a part of 
his, or not pay him any part of his Legacy if there be no aſſets to do it, 
But an Executor or an Adminiſtrator may not ſell any thing that is given 
in ſpecial to a Legatee to pay another Legacy given to another Legatee, 
nor 
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Creditor or tee to take ſome of the Goods of the Deceaſed for 
Ele R — 8 will or no, not deviſe the Goods he hath as 
Executor or as iniſtrator, neither can Executors or Adminiſtrators make de- 
viſion ofthe Goods amongſt them. The addition to 7uſtice Dodridge Treatiſe 93. 
- P 8, 2.4 lows 25. 

ä = — i an — aſter the time he is capable, hath as much power 
25 another Executor of full age; for he may fell the Goods, receive Debts, and 
make releaſes for the moneyes be doth receive, aſſent to a Legacy when debcs are 
paid, ſue, and be ſued as another Executor. And he is only diſabled to do any 
thingto hurt himſelf, And therefore if he releaſe a debt before he receive it, the 
Releaſe is void; and if he aſſent to a Legacy before the debts are paid, the aſſent 
is void, and if he do any other act which will be a waſting of the Goods in an 
Executor that is of full age, it ſhall not bind him. Cos. 5. 28. 

And it ſeems, that howſoever an Infant Executor after ſeventeen years of age, 
may ſell any of the Chattels perſonall he hath as Executor, yet that aſter his age 
of ſeventeen years, and before he is one and twenty years of age, that he cannot 
ſell a Leaſe for years he hach in the right of his Executorſhip, but that ſuch ſale is 
void. And ſo Was it beld by Puſtice Hutton ar Sar am Aſſiſes,21 }ac. 
A Woman covert that hatha Husband,and is an Executrix may do any lawfull 
act as another Executor may do, but ſhe may not do any thing to prejudice her 
Husband. as releaſe a debt before it be paid; aſſent to, or deliver a Legacy before 
the debts be paid, or the like, and yet the Husband himſelf may do ſo, Broo E xc 
cutor 178.15 2. Fitz, Executor 55. Coo. J. 28. 


The Office and duty in genexgll of an Executor or Adminiſtrator is to diſpoſe 27. The office, 
of all the Eſtate of the deceaſed wherewith he hath to do. 1. Truly not to convert duly, charge. 


any of it to his own uſe, but to the uſe and beſt advantage of the deceaſed nor to la- = * = = 


bour by any undue practiſe or means to hinder any Creditor of his debt. 2. Lawfully 
to pay debts and Legacies in that order the Law preſeribeth. 3. Diligently, Quia neg- 
ligentia ſemper habet commitem infortunium , but more particularly. Cos 8. 13 3. 
The firſt duty and care of an Executor or an Adminiſtrator after he had taken u 
on him the charge of the Adminiſtration of the Goods and Chattels of the decea- 
ſed, after the Goods are laid up, is to ſee the body of the deceaſed laudably inter- 
red according to bis rank and quality, wherein let the Executor or Adminiſtrator 
take this caution by the way, Not to exceed in Funerall Pomp, eſpecially if it be 
ſo that the Eſtate will ſcarcely reach to pay the Debts; for let his expences be what 
they will, the Indges (who in this are to determine what ſhall be allowed) will al- 
low what they pleaſe, and they are leaſed in ſuch caſes to allow but a ſmall matter, 
"and whatſoever the Executor or Adminiſtrator doth lay out more, he muſt bear 
out of his own Eſtate, if he have not enough beſides to pay the debts. Doct᷑. - 
St.75. Plow. 543. Kelw. 64. | 
The ſecond duty and care muſt be to make an Inventary, 3.e. a Schedule contain. 
ing a true and perfect deſcription of all the Goods and Chattels of the deceaſed at 
the time of his death, as of his Wares, Merchandizes, Emblements, and the like 
with their appriſement and value, and of none elſe, and of all debts due to him and 
from him. DoF. St. 3 5. Stat. 21 H. f. c. 3. Dyer 166. Swinb part 6. Kect. 6, 7, 8, g, ro. 
And this muſt be made by and before two of the Creditors ot Legataries of the 
deceaſed (if there be any ſuch and they will do it) and two others, or in caſe they 
refuſe, by and before two other men of the honeſt Neighbours. And herein let the 
Executor or Adminiſtrator take this caution by the way, not to intermeddle with 
the Goods before he hath done this; for bowſoever he may do any act as Execu- 
for before the Inventary be made, yet the Ordinary may puniſh this upon him ex- 
cept it be done with the Ordinaries licenſe, who in this caſe may give what time 
he will for the doing of it; and uatill the Inventary be made and pur in, it ſhall be 
prefiimed againſt the Executor or Adminiſtrator that he hath Aſſets in his-4nds to 
pay all men; and beſides, untill this be done, he cannot deduct to ſatisſie his own 
debt firſt, and bar other men by Plea. But of the other fide when he hath made and 
exhibited a true and perfect Inventary ofall the Goods and-Chiattels,- it-fhall be 
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reſumed againſt him that he hath ſo much as is/contained in the Inventory 
- more, blleſſe more can be proved by Witneſſes. n = 
3. The third thing whereof the Executor or Adminiſtrator is to take care, is to 
ve the Will if there be any: and this the Ordinary will compell him to do 
bur otherwiſe he may do any thing as Executor, fave onely fue actions as well be- 
fore Probate as after. See Probate infra at Numb, | 

4. The fourth thing whereof the Executor or Adminiſtrator muſt take care, is 
to ſell and make money of the pe and Chattels, and to receivethe debts due to 
the deceaſed, and then to pay the Debts and Legacies due to the Creditors and Le- 
gataries, wherein the Executor or Adminiſtrator muſt be very cautious and wary. 
And for this purpoſe let him obſerve that all the Debts muſt be paid before any 
Legacies be paid or delivered, and if there be not enough beſides to pay the debts 
any thing given by way of Legacy, may be ſold to make money to pay the Debts 
and the Legataries muſt loſe their Legacies. And in payment of Debts this deco. 
rum muſt be obſerved. 

1. Amongſt perſons that are Creditors , the Executor or Adminiſtrator him. 
ſelf ſhall be preferred, ſo that if any debt be due to him he may deduct to ſatis- 
fie himſelf firſt, albeit others loſe their whole Debt thereby, and eſpecially then 
when his Debt is in equall degree with other Debts. 

2. After the Executor or Adminiſtrator is ſerved and ſatisfied his Debt. then 
the King is to be preferred, ſo that if there be any Debt due to him, and he be- 

in his ſuit for it — any other man can get a Judgement for his Debt agai 
the Executor or Adminiſtrator, his Debt ſhall be paid before any others. 

3. After the King is ſerved and ſatisfied his Debt, then the debrs of common 
perſons muſt be paid. C0. 9 88. Plow. 184.545. Dyer 80. Doct. & Ft. 75, 76,77 78. 
132. Stat. 33 H. G. cap. 39. C00. 5. 28. 4.54.59. 60.8. 132. Dyer 232.32. 21 Ed.4.21, 
Broo. Executors 88.172. Cos. 8. 132 Dyer 32. low. 279.280. Broo. E xecutors 103. 
Kelw. 74. Brown. I. part 53.7 3176,77. 80. 104. 103. 2 part 51.82.37. 

And theſe alſo muſt be paid in this order or manner. 

1. The Debts due by Record, by any Judgement had againſt the Deceaſed in any 
judiciall proceeding in any Court of Record. 

2. The Debts due by Statutes or Recognizances entred into by the Deceaſed , 
for the Debts due upon Judgements muſt be ſatisfied before theſe , fr jadicium 
prius vel poſterins | | | 

3. The Debts due by Obligations, and pen all and ſingle Bils, for theſe are in equall 
degree, and theſe are to be paid after Statutes and Recognizances, And yet if the Sta- 
tute or recognizance be only for performance of Covenants, & no Covenant is bro- 
ken, an Obligation for the payment of preſent money ſhall be diſcharged before it. 

4.The debts due for Rent upon Leal of Land, or grants of Rents; but ſome ſay, 
that Debts due for Rent in the Teſtators life time (be the Rent reſerved u — 
made by, or without deed for years, or at will) are in equality of degree, with debts 
due 19 bas, 

5. The Debts due for Servants Wages and Workmen. 

6. The Debts due upon Shop-books and verbal Contracts, and yet it is ſaid 
ſome, that Legacies are to be paid before Debts due by Shop books, Bills unſealed, 
or contracts by word, ud non credo, Addition to f uſt Dodridge 92. 

amongſt Debts alſo that are in equality of degree, thoſe that are due are to 
be paid beforethoſe that are not due ; and thoſe whoſe day of payment is already 
come, before thoſe whoſe day of payment is not yet come : and yet if the Creditor 
whoſe day of payment is already come, do not ſue for his Debt untill his Debt 
whoſe day of payment is at a day to come, become due, the Executor or Admi- 
niſtrator may ſatisfie which of them he will firſt. | 

And amongſt Debts that are due, and already to de paid, thoſe that are firſt 
ſued for, are to be firſt paid: Or if the Creditors begin their Suits together, 
the Executor or Adminiſtrator may pay which he will of them firſt, and to pay 
Debts in any other order is dangerous: And therefore for the purpoſe, if 
the Deceaſed are two ſeverall Debts of 10 l. apiece to two ſeverall Creditors by 


ſev 


igations, and the Executor or Admidiſtrator hath nog 
of them , he that'can firſt ger Judgment and Execution, ſhall firſt 
d1 81 — or or Adminiſtrator do afterwards pay the other his Debt, 


ie out of his own Eſtate. | 

hath a Debt due to him from the Deceaſed upon a ſimple Contract, 
oy ory nh Adminiſtrator for it, and there be debts due to 

nds and Bills unſatisfied ; the Executor or Admini: 
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| ;- he muſt Fatisfie ſo much out of his own Eſtate as he hath ſo paid, 
or 
co 


eel] £5 be recdve from him; for in the caſe of an Action brought, he is 
5 We to ſet forth theſe debts pod eſpecialties, and to ſay, That he hath no 
e 


moss but What is ſufficient to ſatisfie them, c. and thereby he ſhall bar the 
Plaikxiff in his Action | | | 
In like manner itis, if one that hath a debt due to him from the deceaſed upon 
an Obligation, ſue the Executor or Adminiſtrator thereupon, and there be 
debes due to others upon Judgments, Statutes, or Recognizances, and the Executor 
or Adminiſtrator ſuffer the Plaintiff to recover the debt due upon the Obligation 
for want of pleading the Judgments, & e. or doth voluntary pay that debt, and he 
hath not Aﬀets ides to pay the debts due upon Judgments, &c. In this caſe, he 
muſt pay ſo much out of his own Eſtate towards the ſatisfaction of the ſaid debts 
due upon Judgments, &c- as he hath paid of the debt due upon the Obligation. 

But here it muſt be noted, that no Judgment or Statute that is diſcharged, or 
is left and ſuffered to lye by agreement to bar others of their Debts, ſhall be any 
bar to others that ſue for their due Debts upon Obligations, & c. And therefore if 
any Execiior or Adminiſtrator ſhall plead any ſuch Judgment, &. in bar of any 
other Debt ſued for by any other Creditor, the Creditor may by ſpeciall pleading 


ſer forth this matter of Covin, and avoid the Plea and Bar of the Executor or 


Adminiftrator. 


It one Creditor whoſe Debt is in equall depree , and preſently due and to be 
be. 


= begin a Suit againſt the Executor or. Adminiſtrator for his Debt, 
th notice that the Suit is begun againſt him, or the Action is laid in the Coun- 
ty where the Executor or Adminiſtrator doth dwell, or (as ſome have faid) in 
London (in both which caſes, it ſeems he is bound to take notice thereof at his pe- 


rill) and after this Suit begun he doth make voluntary payment of another Debt 


in equall degree in all reſpects, for which no Suit is begun, this is a Devaſtavit 
in the Executor or Adminiſtrator, and ifhe have not Aſſets to ſatisfie him who 
began his Suit firſt , he ſhall be compelled to fatisfie ſo much thereof as he doth vo- 
luntarily pay to the other, and that qut of his own Eſtate :: And yet an Executor 
or Adminiſtrator may make voluntary payment of any Debt due by Record, as 
by Judgment, Statute, &c. after ſuch a Suit begun, and juſtifie ir. be 
If two Creditors in equall degree to all purpoſes begin to ſue for their Debts at 
one time; In this caſe the Executor or Adminiſtrator cannot ſafely make vo- 
luntary — to either of them, unleſſe he have enough to pay them both; 
but his ſafeſt way is to pay him firſt, that in a due and legall proceeding (for he 
may not covinouſly help one of them to a Judgment ſooner) can firſt recover it 
by Judgment and Execution: And yet if in this caſe no Suit be begun, the Execu- 
tor or Adminiſtrator may make voluntary payment to either of them in equall de- 
gree of his whole Debt, albeit he have no Aſſets left to pay unto the other any 
part of his Debt. | 

If A and B. be two Creditors in equall degree, and A. begin his Suit firſt ; 
and after B. doth begin his Suit, and it hapneth that B. bona = without any 
Covin or agreement between him and the Executor or Adminiſtrator, doth get 
Judgment and Execution firſt ; in this caſe the Executor or Adminiftrator y 
make payment to B. firſt ofall. But ifthe Executoror Adminiſtrator doth by a- 
ny Covin and agreement help J. to his Judgment aud Execution firſt, — by 


this meanes he is firſt ſatisfied , if there be not enough left to ſatisfie 4. he 
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as a Leaſe, or a Horſe, or the like be given; this muſt be delivered accordingly, 
may not be ſold by the Executor or Adminiſtrator to pay others all, or any pare of 
their Legacies: andif there be to pay allthe 72 they muſt be paid 
all according to the Will: And it is ſaid by ſome, that if an Executor or Admini- 


ſtrator make no Inveotary of the goods, that he muſt pay all the Legacies, whether 
he have Aſſets or not: Doct: . St: 34. Pl: 545.0 Wimb:;110.114. 


The laſt thing an Executor or Adminiſtrator is to take care of, is to make an 
account (for it is held that an Executor or Adminiſtrator is not bound in Law or 
Conſcience to make reſtitution for | wrongs) wheria this is to be known, 
chat the Ordinary may, if he wil, call the executor or adminiſtrator to account con- 
cerning the Goods and Chattels of the deceaſed, either generally or particularly, is 
the caſe requireth ; and that with, or without the Creditors or Legataries i 


tion, within a year, or what time he will; unto which account he may call all 
Creditors and Legataries ; & therin the executor or adminiſtrator muſt ſhew what 
he bath received, and what he hath laid out, and prove it in ſuch ſort as the Ordi- 
nary ſhall like : And then if it be found be bath faichfully and fully adminiftred, 
the Ordinary may acquit him ofthe burthen, and then he is diſcharged of all Suits 
in the Spirituall Court; but this account and diſcharge will not help nor avail him 
at all to diſcharge him of Suits at the Common Law, Swinb: Part: G. Sell: 17. 


The Office and duty of the Ordinary after the death of any perſon within his 
Piocelle, is if he hear of any Will made, and any Executor appointed, to cite the 
xecutor,and to compel! him to come in and prove the Wil, and to accept and take 
upon him the Adminiftration of the Goods, or to refuſc it: and if the Executor 
refuſe, or if there be a Will made, and no Executor appointed, the Ordinary muſt 
commit the Adminiftration Cam teſtamento axnexo to whom he ſhall think be, and 
rake bond of the Adminiſtrator to perform the Will. And if there be no will made, 
he is ro grane the Adminiftration of tbe Goods to the next of kin, if he or oy 
require it; and if not ſo, to whomſoever beſides ſhall deſire it; or if no body 
it, t Letters to whom he will Ad caligendum bones defuncti, and therby 
take the Goodsof the deceaſed into his own hands: and then it ſeems he is to pay 
therwith the Debes and Legacies of the Deceaſed, ſo far as the ſame will reach, in 
fuck order as the Executor or Adttiiviftrator is to pay them, See more ofthis 
queſtion in Numb. 29. infr4. C0. 5. 93.5. 39. Lit. Fros. Fell 23 3. F. N. B. 220. Dyer 
232. Doct. & Fr. 132. Bree, Executor g0.T efpement 2. Stat. 31. EA. 3. c. 11. 134 
1. c. 19.21 HS. c. 5. 
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fit of the THMato? , An 8 — age inte —— 
kes upon an Out⸗iawry againſt another tart df his tre. An ARioh'of Cove 4 l. 
gant for breach of  Coretine made to the Bekcaſed. Aff Action upen e Caſe ny 
upon the Trovet and Conyetfion of the Goods of the Teſtator. Au EjvtHore others 
ßen for an-Bjetmient of the Teſtator out of 4 Terme. An Action of Debt for d Abet ior, 
the Rent bed ind in che lib time of the Deceaſed. An AHidh of Debt fot the Arc $94 tori. | 
rearages of an Annuity due to the Teſtator ini his life: Afid 4 Raviſhment; by R 
jectment of Guard for 4 wrong done to the Deceaſed. But an Executor or Ad. per fonall A. 
ciniſtratbr ſhall not charge another, ot have any AGH agataſt him for à pers tions. 
ſonall wrong done to the Teſtator, when the wrong done to his perſon; or that 
which is' his, is of thar nattite as for which reg bly are to be recovered : 
And therefore an Executor or Adminiſtrator eannet fue aftorher for the beating 
or wonriding of the Deceaſed, or for + Treſpaſſe donę to hit ini his Cattle, Graſſe, 
or Corhe, Gt for a Waſte delle by his Tenarit in his Ladd; for theſe are faid to 
be perſonall Actions, which dye with the perſon according to rule; Ao perſo- 
adlis moridur eum perſond. See for this March. 913. 13. . 33. Plow. 181: Coo, 
11.90.11; 2. 6. 12. F. N. J. 117. Dyjir 324: Coo.tr, 41. Coo. 6.80, Cie. g. 
86. Stat. 9 H.6.c. 4. Broo. Exeentor 161. Coo. 5. 27. 7 H. 4. 6. (vo: 4. 50. 
Bros. Eæecutor 169. Bros. Eættutor 122. Coo. 9. 85. Ste eAttion Dyer 114.322. 
69. 12 H. 8. 10. Bremnl. 1. part 10. 
If the Teſtament be kept from the Bxecutor , he may have remedy to recover 
it in the Spiritual Court: So if the Goods of the Deceaſed be kept from him, he 
may fue thete for them if he will, or he may ſuc in any Court of Common Law. 
And if there be a Will, and an Executor made, or two Adminiſtrations granted to- 
gether, he that is —— Adminiſtrator may ſue the wrongful Ad- 
miniſtrator for the Goods in his cuſtody. 36 H. 6, 5. Con. S. 135. 
If one grant a Rent out of his Land for life, provided that it ſhall not c 
his perſon, and the Rent is behind, and the Grantee dieth; in this caſe, the 
Recutor or Adminiſtrator of the Grantee may have an Action of Debt for theſe 
Atrearages. Coo. ſuyrr Litt. 146. 
If any Rent or Arrearages of Rent be due to me upon a grant of Rent out of 
any Land to me, or reſervation oſ Rent upon any Eftate made by me of Land, in 
theſe caſes , my Executor or Adminiſtration may have an Action of Debt for this 
Rent, or he —— for it, fo long as rhe Land chargable with the Rent, and 
out of which it doth iſſue, is in his poſſeſſion that ought to pay ir, or in the p 
ſeffion of any one that doth claime by or under him! Cov. & 50. Star. 32 H. 8. 
cap. 37. | 
Ifany df tmyHoufhold Servants do convey away and elbyne or — any of 
my Goods, any Executor or Adminiſtrator may have a ſpeciall Commiſſion our 
ot the Chancery, to enquire of, and to puniſſi it. Sec Srat. 33. H. 6. c. 1 
And im caſe where a man dock ſue as Executor or Adininiffreres he muſt in his 
Action maine hitaſelf. ali ic, 2. 0. if he be an Execiitor, he uff ame himſelf ſo; 
and if an Adminiſtrator, he muſt name himſelf ſo: And if there be many Execu- 
tors, and ſome accept, and ſome refuſe, if they bring any Action, they m 
al named in the Writ: Aud yex if one Executor have im his poſſeſtſi on, ant 
be alone ſell cem, pethaps forthis Contract he may bring an Achon for che mo- 
ney in his ou name: SV alſo if the Goods be rakem out of his poſſeſſion alotic. 
i is ſaid he lone may ſue for chem; but the ſufeſt way in tieſte caſes, is to fat ii 
tus numes oi all the Ritto; for the on of one of chem is ſuid rd Be the 
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29. Where & An Executor or Adminiſtrator regularly ſhall be charged by others, for 
how an Exe- 4.4; or duty due from the — ns the Deceaſed hunk might have bee! 
_ 0 charped in his life-time , ſo far forth as he hath any ofthe Eſtate of the P 
mall be cher- to diſcharge the ſame. Cos. ſuper Litt. 209.5. 17. Dyer 14.23. 1 12. Dod. ꝙ gt. Bros, 
ged by others, Deſcent 53. ; Ai . 
and what A- And = if a man bind himſelf by 2 or Covenant to pay money 
Tions and ra- or do any ſuch like thing, and do not bind his Executors or Adminiſtrators dy 
had — — name; in this caſe the Executor or Adminiſtrator may be ſued and may be char. 
him, 6r nor, god as far forth as if they were named. And yer where the Covenant is but perſon], 
See. Browale, as. where one doth make a Leaſe for years, and the Leſſor doth Covenant to pay the 
Rep. 18, 19. Quit rents, but he doth not ſay during the terme; by this it ſeems the Executor or 
22.53-3 f. Adminiſtrator of the Leſſor ſhall not be charged. An action of the cafe lieth 3. 
39. 81. 139. inſt hi Aſſumpſit, or the ſimple Contract of the Teſtator., eſpecia 
gainſt him upon an Aſſumpiir, or the imp af eg? * 
where the ground of the Aſſumpſit is a true debt, a Rationabile parte bonevrnm lech 
againſt him , a Detiuue lieth againſt him for the Goods delivered to the Deceaſed 
if the Executor or Adminiſtrator do ſtill continue the poſſeſſion of them: Alſo an 
action of debt lieth againſt him for arrearages of account found upon the Deceaſed 
before Auditors. Coa 9.386.Plow.182, F. N. B. 121.3 H.6.35.11 H.4.45. 
he Executor or Adminiſtrator of the Father that hath levied Aid of his Tenant 
for the marriage of his Daughter, ſhall be char ged with it, and the Daughter may 
ſue for it. Stat. 25 Ed. 1. c. 11. FILE * 24þ tad! | 
The Executor or Adminiſtrator of a Guardian in Chivalry that doth commit 
Waſte in the Wards Lands, ſhall be charged and may be ſued for the Heire for it. 
F. NB. 56. A 
| 2 man poſſeſſed of a term of years, deyiſe it to another, and the Executor 
or Adminiſtrator of the Deviſor before the aſſent to the Legacy, doth commit 
Waſte in the Land in Leaſe ; in this caſe he ſhall be charged with , and may be ſu- 
ed for this Waſte by him in Reverſion: But if the Executor dye, his Executor 
ſhall not be charged with it; for it is a perſonall wrong that dieth with the perſon 
Coo. 5. 1 2. Coo 8.94. | | 
If a Biſhop grant an Annuity out of his Lands to 7. S. for life, and dye; in this 
caſe it ſeems the Executor or Adminiſtrator of the Biſhop ſhall be charged wich 
the Arrearages due in the Biſhops time. Dyer 370. 

If a Leaſe for years be made rendring Rent, and the Rent is behind, and theLeſ- 
ſee die; inthis caſe the Executor or Adminiſtrator of the Leſſee ſhall be charged 
for this Rent. So alſo if Leſſee for years aſſigne over his Intereſt and dye, his Exe- 
cutor or Adminiſtrator ſhal be charged with the arrearages before the aſlignment, 
but not with any of the arrearages due after the aſſignment. Broo. Executor 127, 
Coo 3.24.22. | ' | | 

The Executor or Adminiſtrator of a Cuſtomer or Controller ſhall be charged 
upon a Taile of the Exchequer ſhewed to the Teſtator, Bro. Exec uter 157. 

The Executor or Adminiſtrator ſhall be charged for a Raviſhment or Ejectment 
of Ward by the Deceaſed. weſt.2.c.35. 

The Executor or Adminiſtrator may be charged in the Spirituall Court for 

Tythes due from the Deceaſed : but he may not (as it ſeems) be ſued in any Tem- 
porall Court for them. Trin. Fac. B. K. F. N. B. 3 i. ä 

The Executor or Adminiſtrator of a man that recovereth a debt upon aJudg 
ment had by the Deceaſed, ſhall be chargable with reſtitution, if the Judgment 
reverſed for Error. Curia 21 7ac.B.R. 

An Executor or Adminiſtrator ſhall not be charged for any perſonall wrong 
done by the Deceaſed, and therefore no action may be brought againſt him for 2. 
ny ſuch cauſe, as becauſe the Deceaſed did burn the Deed of the Plaintiff, ſuffer a 
Priſoner at his Suite to eſcape, cut down his Trees, eat up his Graſſe, beat or wound 
the body of the Plaintiff, defame him in. his name, or the like; for all theſe are 
faid to be perſonall actions that dye with the perſon , neither is there any re 
medy to be had againſt the Executor or Adminiſtrator in equity in theſe caſes, 
neither ſhall he be charged in any a&ion of Aecount for any Receit or G 
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by the Deceaſed. And yet perhaps an action of the Caſe may lie in this Caſe; nei- 
ther will an action of bp lie againſt him upon the ſimple contract of the Decea- 
fed, but an action of thfe caſe onely. Neither will an action lie againſt an Executor 
or Adminiſtrator upon an arbitrement made in the life time of the Deceaſed, albeit 
it be made in writing. Neither will any Action lie againſt any Executor or Admini- 
ſtrator for coſts given in the Starchamber or Chancery againſt the Deceaſed in a 
Suit there, but when the party dieth the ſame is loſt; and where a man doth ſue an exe- 
ecutor Adminiſtrator in a Suit, he muſt charge him as he is, viz. if he be an Executor 
he muſt ſue him by that name, if an Adminiſtrator, then by that name. And where 
there be many Executors and have all accepted they muſt be all ſued, bur if ſome 
of them have refuſed , perhaps the ſuit may be good enough againſt the reſt. 
Adjndge Hill 40 Eliz. B. R. Bowyers cafe, Hill 7 Ja. B. R. per 3 F uſtices. Cov. g. 39. 
40 Broo. executor 78.136. 156.Fitz. Brief 341. 

But otherwiſe one Executor cannot be charged without his companions, ex- 
cept it be in the caſe of Summons and ſeverance, and in ſome ſpecial caſe where 
one alone doth the wrong, and the like, as where one Executor alone doth detain 
the deeds from the heir; for in this caſe he alone may be charged. See more infa 
at Numb. 39. Brown 1. part 18,19,22.53. 2 part 39.81.139. 

All the Executors where there be more then one, be they never ſo many, in the 

e of the Law are but as one man; in which reſpect the Law doth eſteem moſt 
acts done by or to any of them, as acts done by or to all of them. And therefore 
the poſſeſſion of one of them of the goods and Chattels of the Deceaſed is eſteem- 
ed the poſſeſſion of them all; payment of Debts by or to one of them, is eſteem- 
ed a payment by or to them all, the Sale or Gift of one of them, ot the goods 
and Chattels of the Deceaſed, the Sale and Gift of them all, a Releaſe made by or 
to one of them is a Releaſe made by or to them all; and the aſſent of one of them 
to a Legacy the aſſent of them all. 2 1. Ed. 4. 25. 4 H.7.4.16 H.7.4. Broo. executors 
66.30. 65. 9 Ed.4.12.Fitz. executors 10. Brownl, 2. part 58. | 

And therefore if there be two Executors and one of them deliver up the Obli- 
cation to the Debtor whereby he is bound, the other Executor ſhall not recover 
lim in a detinue. So if two Executors have Lands or Goods in Execution, and 
one of them releaſe all his intereſt, this is a totall diſcharge of the Execution, 
Adjudge M. 39, 40. Elix. B R. 


And yet if in this Caſe there be any practice between the Executor and the Cre- 
ditor in this matter, and there be not Aſſets beſides to pay all the Debts and Lega- 
cies, here perhaps the other Executor may have remedy in equity againſt his co- 
executor and the creditor. But how the Law is of Adminiſtrators, Qaere; for 
ſome think that one of them alſo may ſell Goods, releaſe Debts, plead to Actions, or 
the like without the other. Gb. 141. 54. Others of a contrary opinion, and that 
becauſe they have bur one entire authority given them, that they muſt act together 
and not aſunder, but Adminiſtrators have by the Adminiſtration as much intereſt 
2s an Executor hath, and therefore we conceive he hath as much power as an Execu- 
tor hath. Cromp. ac. 45, 4 H.7.4. 

If one Executor atturn to the Grant of a Reverſion or a Rent, this is as good 
as if they did all atturn and bind all the reſt, as in caſe of aſſent to a Legacy; tor in 
this caſe the aſſent will bind all the reſt, albeit there be not enough to pay the debts 
beſides the Legacy given away by aſſent, but his aſſent ſhall not hurt his coexecutors 
in a Devaſtavit. Dyer 210. Coo. 4.3 1. Addition 2 — 4. 5 

If one Executor appear to an action ſued againſt them all, or plead a Plea to it, this 
for the moſt part ſhall be ſaid to be the appearance and plea of them all, and ſhall 
bind the reſt. Go/dsb.141,P1.5 4. Coo. 9.38. Dyer 1210. 

If two Executors ſue together, and one of them is ſummoned and ſevered, in this 
caſe he that is ſummoned may before Judgement releaſe the duty, bur if the other 
proſecute to Judgement firſt, and then he that is ſevered acknowledge ſatisfaction, 
this will not benefit the defendant, nor barr the reſt that are plaintiffs in the Judge- 
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and dye; in this caſe the other two ſhall have Execution. Dyer 310. 210.16 H. 5. 4. 
See more at Namb, 27. ſupra 1. Brown. 2 part 88. 
| Whatat One Executor or adminiſtrator cannot give or ſell any of the Goods or chattels 

= Executor of the deceaſed to another Executor or Adminiſtrator , and theretore they ma 
way dotoa- not make Di viſion of the goods amongſt theniſelves ; and regularly one of them 
nother And cannot ſue another of them. And therefore if one keep, give, or ſell all the goods. 
_ mcdy releaſe debts, or the like,in the diſturbance of the Execution of the Will, or due Ad: 
Ex - = "= miniſtration of the eſtate; it ſeems the other hath no remedy againſt him, except it be 
Adminiſtraror in the Caſe of Coven before; But if all the reſidue of the Goods and Chatteis aſter 
may have a- Debts and Legacies paid be given to one of the Executors alone, and after the 
gainſt ano· Debts and Legacies paid, the reſt do detain it or any part of it from him, in this 
ther or not. cafe perhaps he may have ſome remedy againſt them.27 H,8.21.6 H. 5. 5. lo, 343. 

Fitz.Execnutors 6. 5 . 

If the Debtor make his Creditor, and another his Executors, and the Creditor 
doth refuſe the Executorſhip,and the other doth accept it; in this caſe the creditor 
may ſue the Executor for this Debt: But if both prove the Will, andthe Debtor 
die, the ſurviving coexecutor cannot ſue the Executor of the debtor for this debt. 
Andif one make a woman and two others his Executors, and a creditor before 
ſhe doth accept of the Executorſhip doth marry her; in this caſe he may ſue the 
other Executors for this debt; but if ſhe have accepted of the Executorſhip firſt 
contra, 11 H. 4.83. 3 

3. Devaſtavit A Devaſtavit or Waſte in an Executor or Adminiſtrator is, when he doth miſ- 
Duid imploy the eſtate of the deceaſed, and miſdemean himſelf in the managing there. 
What ſhall be of againſt the truſt repoſed in him. And this may be done divers wayes, as 
ſaid aDevaſia- 1. When the Executor or Adminiſtrator doth beltow more upon the Funerals 
— 1 of the Deceaſed then is meet, having reſpect to his degree and Eſtate. 

goods of the 2. When he doth pay Legacies in money, or aſſent to Legacies given in other 
deceaſed by things before the debts are paid, and hath not enough beſides to pay the debts. 

an Executor, 2 When hedoth not pay the debts in that order & manner as is before ſet down, 
— — eng but doth pay them firſt he ſhould pay laſt, and he hath not enough to pay them all. 
8 4. When he doth releaſe a debt or duty due to the Deceaſed before he doth re- 
charged ceive it, or when the Goods ofthe Deceaſed being taken from him, he doth re- 
theicupon. leaſe to him that doth take them the action whereby he may recover them. 

5. When he doth ſell the Goods of the Deceaſed much under value, eſpecially if 
it be with covin, as to his near Friends, to his own uſe, to have money underbagd, 
or the like, but otherwiſe to ſell them under value, eſpecially where he cannot con- 
veniently make more of them, is no waſte. Plow.543. Coo. 5 32, Dott. and St. 75 
Perk.ſe 488.570 Kelw.59. 

All theſe and ſuch like acts as theſe are ſaid to be a waſte in an Executor or Ad- 
miniſtrator ; and being diſcovered againſt him by the return of the Sheriff (or as 
ſome think by inqueſt of Office) it will produce this effect, to make the Executor 
or Adminiſtrator chargeable for ſo much as he hath misimployed and waſted de 
Bonis propriis, ſo that any creditor may charge him for the debt due to him from 
the Teſtator as for his own proper debt, and for ſo-much -the Execution ſhall be 
made againſt him upon his own wm. 7p we goods; And yet ſo, as one Executor 
or Adminiſtrator ſhall not be charged for the Waſte of another; for if there be 
many Executors, and one of them doth onely commit the Waſte, he onely ſhall be 
puniſhed for this Waſte. Dyer 185. Coo.5.32 Old B. of Entrieg 11, Dyer 210. Dott. 
& $t.78. | | er 

And the Executor or Adminiſtrator if he do commit a Waſte inthe gift or ſale 
of goods, ſhall anſwer it alone; for he to whom the goods are given or ſold ſhall 
not be puniſhed for it, neither ſhall the executor or adminiſtrator of the Executor 
or adminiſtator be puniſhed for it after his death. And howſoever the Husband 
ſhall be charged in a Devaſtavit for the Waſt of himſelf or his Wife where ſhe is 
an Executrix whiles they both live together; yet if a Woman Executrix take a 
Husband, and during the marriage he or ſhe doth commit a Waſte, and after ſhe 

die; in this caſe it ſeems the Husband ſhall not be charged for the Waſte himſelf or 
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ſor the waſt done in lis time But an Executor or adminiftracot may lawfully felt or 


| 'þeſides. And when he hath eng to pay all the Debts and Legacies, then 
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for, and proper to an Execuror or Adminiſtrator, as to take the goods of the de- 


e like. Terms of the Law, 


And a man may make himfelt ſuch an Executor by any ſuch intermedling with 


no more make me chargeable, as Executor of mine own — then to _ the 
ing, gaming, keep- 


ave. So if a Debtor procure ſuch an adminiſtration to be taken out, and then get a 
Releaſe of his debt from the adminiſtrator, this may make him chargeable as Exe- 


So if I do onely lay up the goods of the deceaſed to preſerve them in fafery for 
him that ſhall have right to them, this will make me no more chargeable then if 1 
take an Inventory ot all the goods of the deceaſed. ¶ vo. 3. 34. Kelw. 63. 

So if another man take the goods of the deceaſed and fell them to me or give 
them to me, howſoever this will make * 18 as executor of his own wrong, 

| yer 


wrong who 
mall be ſaid 
to be fo, And 
What act ſhall 
make him ſo 
to de account 


h ed, And whar 
act ſuch an ex- 
ecutoi may 
do,and how 


Teſtament. Cnar. 1%. 


yet this will not make me chargeable ſo, neither will every diſpoſition of the mor. 
of the deceaſed make à man executor. of. his own wrong, for if a man has 
of the goods of the deceaſed (where there is need) to help forward a decent Fu. 
nerall of the body of the deceaſed : this is no ſuch diſpoſition as to make a man 
chargeable thus. So if I deliver the wife of the deceaſed ter neceſſary Wearing ap- 
parrel, or if I be wife to the deceaſed and take it my ſelf. So where I take any.of 
the deceaſeds goods into my hands by nuſtake, ſuppoling them to be mine own, or 
under colour of Title, as when L have a deed of gift or ſale of them with. 
out any fraud or coyen: or under a good authority, as when I take them upon a 
a Warrant from the Sheriffe that hath proceſſe out of the Exchequer to take 
themi, or as 4 Treſpaſſor onely, as when I kill or ocherwiſe abuſe the Cartel, ſuch 

an intermedling with the — of the Deceaſed will not make a man c by 

Executor of. his own wrong, neither may I be ſo charged in theſe caſes. Kei o 3-52, 

33 H.6.21.32.H.6:6.Dyer 167, Cos. 5. 34. 20 Ed. 4 17. Fitz. Executor 122, 

The Third way by which a man may make himſelf chargeable as Executor of his 
own wrong, is by N of the goods of the deceaſed to creditors in ſatiaſa. 
ction of their Debts, or by ſelling any of the goods of the deceaſed to Pay the 
Debts of the deceaſed, and paying the ſame with the money made thereof; but to 

ay the deceaſeds Debt with a mans own money will not make him charges. 
ble ſo. See the caſes before. | ; | | 

The fourth way by which a man may make himſelf ſo chargeable, is by receiving 
any of the Debts due to the deceaſed. Dyer 166. 

The fifth way by which a man may make himſelf chargeable fo, is by releaſing 
any Debts or duties due to the deceaſed. 

The fixth way, by delivering any Legacies given by the deceaſed in kind, or by 
paying any Legacies, except it with a mans own money. Dyer 166. 

The ſeventh way, by _ mans — given to him before the Executor 
have accepted of the executorſhip and aſſented to the Legacy. 

The agen way, by ſuing as Executor to the deceaſed, for any debt due to the 
deceaſed. ' , | 

And the ninth way by taking upon him to ſell the Lands of the Deceaſed 
as his Executor. In all theſe caſes, and by all theſe and ſuch like means, aman 
may make himſelf an executor of his own _ ſo that if an Executor afterhe 
hath legally, waived che Executorſhip, or an adminiſtrator after his Adminiſtrati- 
on is _ and revoked, intermeddle with the eſtate in any ſuch manner, he 
may be charged as executor of his own wrong : and if a woman take more of her 
wearing apparell then is neceſſary and convenient for one of her rank and conditi- 
on, without Legacy of the husband and licence of theexecutor, ſhe may be char- 
ged thus. Dyer 105. Dyer 166.33 H. 6.3 1. 

Aud if a man under colour of an Adminiſtration that is not good, or of a Com- 
miſlion ad colligendum bona defuntts that is not good, or of a Will when in truth 
there is none at all, or no good Will, do take upon him to intermeddle with the 

oods and to diſpoſe of the eſtate in manner as aforeſaid, by this means he may make 
' himſelf chirptable thus. And in theſe Caſes, and by theſe means, ſuch perſons 
that do ſo intermeddle, do make themſelves to be accounted in Law Executors : 
but Executors by wrong onely and not Executors by right. And therefore ſuch 
perſons have not the favour nor jun of lawfull Executors, as to bring any a- 
ction for Debt due to the Deceaſed, to deduct and pay themſelves any Debt due 
to themſelves firſt of all, and to bar other Creditors, and the like. And for fo 
much as they have ſo diſpoſed and miſ-imployed, and no more, they make them- 
ſelves chargeable to any Creditor or Legatee of the Deceaſed that ſhall ſue them as 
far forth as a lawfull executor is chargeable. Dyer 255.166. Coo. 5, 34.9.39, Coo 
5-34-Plow.148.145.33 H.6.31.Dyer 210. Plow, 184. Coo. 5. 33. 

And albeit, he chat doth thus be a Creditor, yet this will not help him; for a 
Creditor may not enter upon the Goods of the Deceaſed, and y himſelf 
firſt, and if hee do fo, if there bee a lawfull Executor or ff xc ron 
made he may ſuc the Creditor; and if there be no Executor or Adminiſtrator 


e 


Guar 155. Teſtament. 595 
made, the Creditor may by this means make bimſelf chargeable to other Credi- 
— — of mop wrong, for ſo much as he hath taken into this own 
bands: And then a man ſhall be charged the rather in theſe Caſes, and by this means 
ben there is no Executor made; or if there be —— — — 
upon him the Executorſhip, nor a miniſtration granted; for when 
— — and a ſt — * uſeth the goods of the decea- 
ſed as his own, albeit he pay no Debt or Legacy. nor do any other act as Executor, 

when no other man taketh upon him the Adminiſtration, this intermedling 
ſhall male him chargeable as Executor of his on wrong; for in that caſe the Cre- 
ditor hath no other remedy: But in caſe where there is an Executor made, and he 
doch prove the Teſtament, and doth take upon him the Adminiſtration of the 

and then a ſtranger taketh out of the hands of this Executor, or getteth 
into his own hands all or ſome of the goods of the deceaſed, and uſeth them as his 
own; this will not make this —_ Executor of his on wrong, for now there is a 
tawfull Executor againſt whom the Creditor may have his remedy, and the Execu- 
tor ſhall have his remedy for theſe goods againſt the ſtranger; for they are and 
ſhall be accounted Aﬀers in the hands of the Executor ſtill, notwithſtanding the 
ſtranger hath the poſſeſſion of them: and yet in thig caſe alſo where there is a right- 
full Executor, if a ſtranger ſhall take the goods into his hands, claim to be Ex- 
ecutor, pay debts and Legacies, and receive debts, and intermeddle as 
an Executor; in this cake „perhaps, and by this expreſſe Adminiſtration 
as Executor, he may be charged as Executor of his own wrong, albeit there 
be a lawfull Executor: and if a man die inteſtate, and a ſtranger intermeddle with 
the eſtate as before, and then the Admin ſtrat ion is granted to another; in this 
caſe the ſtranger may be charged by any creditor or Legatee as Executor of his own 
wrong for his intermedling before the Adminiftration granted; for the rightfull 
Executor or Adminiſtrator ſhall be charged with no more then what doth come in- 
to his hands. And if an Adminiſtration be granted afterwards to any one that hath 
fo intermedled with the goods before; this will not purge the wrong done before; 
and therefore in this Cafe a Creditor may charge him as Executor of his own 
wrong,or as a lawfull Adminiſtrator at his election, Cos 5. 33 Kelw 59. Paſch. 39 E- 
lic. Coo. f. Bradbury verſus Reynolds. See more, Browrl.1.part103.2. part 184 185. 

The Adminiſtrator, durante minori ætate. is à ſpeciall kind of Adminiſtrator, and 34. Admini- 
is in caſe where an Infant under the age of 17 years {for at that age an Infant is ftr ator da ante 
rapable of an Executorſhip) is made an Executor, and the adminiſtration of the ds 

oods(as the manner is in that caſe) is committed to one or more of the next friend and his power 

or friends of the Infant during his minority, wh ieh is untill he be of the age of ſe- and when ze 
venteen years; he that hath ſuch an Adminiſtration granted unto him is ſuch an Ad- ball end. 
miniſtrator. And he is ſometimes generall, i e. when his adminiſtration is granted to 

him ad opus & »u/m of the Infant onely. In the firſt caſe, he hath as large a power 

as another Adminiſtrator,and therefore he may aſſent to a Legacy, albeit there be 

not Aſſets to pay Debts; he may ſell any of the goods and chattels of the deceaſed, 

or give them away or the like, as another Adminiſtrator may do. Cos. 5. 29. 6.27. 


9.27. 
| Bur in the laſt caſe it is otherwiſe, for ſuch a ſpeciall Adminiſtrator can do little 
more then the Ordinary himſelf, and therefore he may not ſell any of the goods 
or chattels of the deceaſed, except it be in caſe where they are like to periſh, for 
funerall expences, or for payment of Debts, nor may he aſſent to a Legacy where 
there is not Aſſets to pay Debts &c. And this adminiſtration is 5p/e/aFoderermined 
when the executor doth come to the age of ſeventeen years : And therefore if it be 1 
granted _ the minority of four Executors, and one of them die, or come 
to the age of ſeventeen years, now is the Adminiſtration determined: And if the 
Executor be a woman and ſhe take a husband that is ſeventeen years of age or up- 
wards, in this caſe it ſeems the Adminiſtration is determined: and therefore 
alſo it is, that if ſuch an Adminiſtration durante mineri atate be granted after the 
Executor is ſeventeen years of age, the Adminiſtration is void, See wore of this 
BroWwnl, 1 part 31.46,47,80, 101. 2. part 83. 148. 
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35, Where an Iehiath been beld that the Ordinary after be bath granted Adminiftration of be 
5 Goods of a man Inteſtate to anether, may. afterwa rds without, cauſe reyoke the 
mines by ef « lame and grant it to another, at his. pleaſure; and, that ir the ,Ordingry gage 
Ordinary may letters of Adminiſtration to vne, and after grant Letters ene e d 


be afterwards other, of the Goods of the ſame man, that hereby the ſecon ters of /Admini. 
revoked; and ſtration are Ipſo facto countermanded, albeit there be no wor f Revocation 4 
by — hall be them. 4 H. . 1 4. Lit. Bros. Sec. 330.34 H. 6. 14 Dyer 33 9. Bro. Adminiſtrator y, 

id a Revoca- \ 2 19.5 
tion of ſuch an ¶ But it ſeems the La is otherwiſe, and that aſter the Ordinary hach granted the 
Aminiſtrei- Adminiſtration according to the charge and direction given him by . 
on, or not: and that he cannot afterwards revoke it, and grant it to another without cauſe: 1 * 
what s&s done unleſſe the firſt Adminiſtration be illegally granted, as when is is granted to 8 
—— ſtranger, and not to the next of kin or the like , or unleſſe the jfipſt Adminiſtmtor 
or nor, cannat, or will not adminiſter; for in theſe caſes he may without doubt grant the 

Adminiſtration to another. And yet in theſe caſes where there is a former Admi- 
niſtration granted regularly, all acts chat the firſt Adminiſtrator doth lawful} 
cute and do as Adminiſtrator, as ſale of Goods, payment or receit of Debts, ma- 
king Releaſes, and the like, are good, and ſhall bind the next and ſucceeding Admi- 
niſtrator. And therefore, if the Ordinary after the death of a man Inteſtate, doth 
grant the Adminiſtration of his Goods to a ranger, and the next of kin doth ſue 
by Citation to have it repealed, and the firſt Adminiſtrator hanging that Suit in 
the Spirituall Court, doth ſell the Goods of purpoſe to defeat the ſecond Admini- 
ſtration, and after the firſt Letters of Adminiſtration are revoked by ſentence, and 
the firſt ſentence annulled, and the Adminiſtration is committed to another, in 
this cafe the ſecond Adminiſtrator cannot recover theſe Goods or have any reme- 
dy for them. And yet perhaps if there be any fraud in the caſe, an Executor may 
have relief upon the Statute of 13 Ejiz. But if the firſt Suit and ſentence be by ap- 
peal avoided, then all that the firſt Adminiſtrator doth is void, and the ſecond Ad- 
miniſtrator may recover the Goods notwithſtanding the fale : And if the firſt Ad- 
miniſtration be upon condition, all the acts of the Adminiſtrator. doth before the 
condition broken, are good; and therefore if he give or ſell the Goods, the ſubſe- 
quent Adminiſtrator cannot avoid it See the Stat. 21 H. g. c. 5. Coo. G. 18. New Book 
of Entries 38. Plow. 28 1. Coo. 6. 18, 19. Dyer 339. Coo. 6. 19. 
If a man dye Inteſtate, and have not Bona natabilia, and the Biſhop of the Dio- 
ceſſe grant Letters of Adminiſtration to one, and after the Arch-biſhop doth grant 
Letters of Adminiſtration to another; in this caſe the effect of the firſt Adminiſtra- 
tion is ſuſpended untill the other he repealed and declared by ſentence to be void. 
If there be a Will, and it is concegled, and thereupon an Adminiſtration is granted, 
and after the Willis produced and proved; in this caſe the Adminiſtration is 1p/o 
facto determined, and all the acts the Adminiſtrator hath done ab initio, are become 
void. See more in the next Queſtion, See more Brownl.2.part $3 -Coo.8.135.Plow. 
281.9 H.5. 5. i 
36 Wnat Ats If a Will be made by an Ideot, and an Executor appointed therein, and the Bre- 
done by one cutor take upon him the Adminiſtration, and after the Will is avoided for the 
—— 1 wealneſſe of the Teſtator , in this caſe it ſeems that all the Acts the Executor doth 
* a. before the avoidance of the Will are good and not to be avoided by the Admini- 
voided by the ſtrator, Dyer. . f 
ſubſequent If there be a Will made, and an Executor appointed, and the Ordinary eite the 
Executor or Executor to come in, and prove the Will, and he doth not come, and thereupon 
coy — — the Ordinary doth grant the Adminiſtration to another; in this caſe all acts done 
. by the Adminiſtrator are good, and ſhall bind the Executor. if he may, and ſhall 
afterwards take upon him the Executorſhip. But otherwiſe it is where the Ordina- 
ry doth grant the Adminiſtration before the Executor be cited to appear, or before 
the time given him to take upon him the Adminiſtration, for in this caſe, nothing 
that he doth ſhall bind the Executor. 3 H.7.14. 
When there is an Adminiſtration granted, and it is afterwards upon a Suit by 
condition — repealed; in this caſe all acts done by the firſt Adminiſtrator are 
good and ſhall bind the ſubſequent Adminiſtrator. $00.6. 18, 19.P/ow.282. Gy 
| u 
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But in caſe wherethe firſt Ne is h 00 A Suit dy appeal by ſentence an- 
nibilated and declared void; thete all acts dane by the firſt Adminiſtraror are . 

4 ſhall not bind the ſubſequent Adminiſtrator ;, And therefore if the Ordinary 
of the Dioceſſe grant an Adniiniſtration that doth belong £0.the Metropolitan to 
grant (in ers caſe the Adminiſtration is 4 al acts done dy the Adminiſtra- 
tor are void, and may be ayoided by the 9 2 Adminiſtrator. But when: the 
Adminiſtration doth belong to the Ordinary of the Dioceſſe to grant, and the Me- 
tropolitan doth grant it (in which caſe it is only yoidable) in that caſe, all acts up- 
on and by vertue of the firſt Adminiſtration before the ſecond Adminiſtration, are 


817 an Adminiſtration be granted to a ſtranger, and afterwards. it is revoked and 

ranted to the next of kin; in this caſe all lawfull acts done by the firſt Admini- 
— before, and hanging the Suit, are good and unavoidable by the ſubſequent 
Adminiſtrator , and yet perhaps if the firſt Adminiſtrator waſte the Goods, it may be 
he may be charged for c is by the ſubſequent Adminiſtrator, or by a Creditor. Wii- 
ſon verſus Packman.M. 37,38 Eliz B. R. ; 

Where the Executor by the Will is not to adminiſter untill a certain time; in this 
caſe the Adminiſtration of all the Goods is to be granted untill that time; and all 
acts done by ſuch an Adminiſtrator before that time are good, and ſhall bind the 
Executor. So where an Executor is made, or an Adminiſtration is granted upon 
condition, which is after broken, ſo that the Executorſhip or Adminiſtration is de- 
termined ; yet in this caſe all acts done by him before this time are good. Plow. 
281,28 2. Coo. 6. ig 34 H. 6. 14. f R 

If there be a falſe and a true Will, and the Executor of the falſe will prove this 
Will firſt, and afterwards the Executor of the true Will doth diſprove and: avoid 
the firſt Will; in this caſe alſo he may avoid all acts the firſt Executor doth. See 
more in Boownl.2 part 80. g. 2. part 147.4 H. 7 13. Plom 282 
Ihe fame Bars and Pleas regularly, that a man may have to actions brought by 
the Deceaſed himſelf in his life, a man may have to bar the action and Suit of his 
Executor or Adminiſtrator after his death. But an Executor or Adminiſtrator may 
have beſides the ſame Pleas and Bars to Actions the Deceaſed might have had, as 
Non eſt factum, Per Dureſſe, Non Aſſumpſit, and the like; divers other Pleas and 
Bars to Actions in reſpect of his Eſtate and condition as Executor or Adminiſtra- 
tor: For if he never meddle with the Goods and Chattels of the Deceaſed, and yet 
he be ſued as Executor or Adminiſtrator, he may plead Ne unque; 5. e. he did ne- 
ver intermeddle as Executor or Adminiſtrator, and if this be found for him, this 
will bar the Plaintiff : And if he do intermeddle and take upon him the Adminiftra- 
tion, he may plead if the caſe be ſo, that he cannot recover the Goods of the De- 
ceaſed, for he {hall be charged for no more then what he can get in his poſſeſſion. 
Or he may plead that he hath fully adminiſtred all the Goods and Chattels of the 
Deceaſed, and hath nothing left to adminiſter , or he may plead, that he bath paid 
ſo much of his own money as the Goods in his hands do amount unto. Or if he be 
ſued for Debts due by Obligations, or ſuch like Eſpecialties entred into by the De- 

ceaſed, he may plead that there are Debts due, and yer to pay on Judgments had 
againſt the Deceaſed, or thag there are Debts due, and yet to pay on Recognizan- 
ces or Statutes entred into bike Deceaſed, and that he hath no more then enough 

to ſatisfie them: Or he may plead that there are Judgments had againſt him for o- 
ther Debts of the Deceaſed in equall degree with che Debt ſued for, and that he has 
no more then enough to diſcharge them: ſo as theſe former Debts, on, and for 
which theſe Judgments were had and Statutes given, be bona fide due, and the ] 
ments, Recognizances, and Statutes in truth continued for the ſame , for if there 
be any fraud in the caſe, viz. that either the Judgments, Recognizances , 
or Statutes, were at firſt entred into, or are afterwards continued of purpoſe to 
deceive or delay others of their due Debts, when either che Debt is fir ed, or 
compounded for leſſe, or the like; in theſe caſes, this Plea will not ſerve, hut in 
this matrer being diſcloſed by the Plaintiffs pleading he will avoid it. Coo. 5. 33- 


Dyer 30. 80. Coo. 8 132.1 34-21 H. 6. 19. Dyer 2. 27 H.8.6. Coo. 9. 108. 2 H. 4. — 
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Brownl.?.part. 118,19. 


eall acts dque y the firſt Adminiſtrator are void, 


37. What ſhall 
be laid » good 
bar in Debt, or 
other Action 
brought by, or 
againſt an Ex- 
ecutor or Ad- 
miniſtrator, 

and t u not. 


—_ Teſtament. Cuar, 135. 


Aid if he be ſued for a Debt due upon a ſimple Contract or promiſe of the Te. 
ſtator, he may plead there are Debts to pay due by Obligations and other Eſpeci. 
alties entred into by the Deceaſed, and that he hath no more then enough to Reit 
fie thoſe Debts, and this will bar the Plaiatiff in his action: And therefore if an 
Executor or Adminiſtrator plead a Judgmenr in Bar of an action of Debt upon an 
Obligation, he muſt ſhew alſo that the Suit whereupon the Judgment was had, was 

upon an Obligation; for if it were on a ſimple Contract, it is no Bar. And if the 
Executor be ſued for Pebt on an Obligation, he may plead he made voluntary pay- 
ment of other Debts due upon Obligations, or gave new ſecurity for them in his 
own name before the Suit began, and that he hath no more then enough to ſatisfie 
them. But to plead ſuch a voluntary payment or giving of new ſecurity after Syits 
begun upon this Obligation now in Suit is no good Plea. 

If an Action be brought againſt an Executor or Adminiſtrator upon an Eſpeci- 
alty for money, it is no good Plea in Bar of this action to plead a Statute or Re- 
cognizance with Defeaſance to perform Covenants when there is no Covenant bro- 
ken. 

If a Suit be againſt an Executor or Adminiſtrator for a Legacy, it ſeems it is ng 
Food Plea to plead a Bond with Condition for performance ot Covenants, or for the 

oing ofany other collaterall thing that is contingent only, and not yet broken, 
It is no good Plea in an action for an Executor or Adminiſtrator to ſay , that the 
Deceaſed was Out-lawed. See more Brow»l.142.pl.37.141 pl.54-1.part 19.75. 30. 
80.2.part 118,119.15 3. Curia Trin.37 Eliz.Trin.zg Els. B. R. 
38. Where and An Executor or Adminiſtrator may make himſelf chargable of his own Goods, 
in whar caſe either by omiſſion, as when he being fued upon an Obligation, or the like, and 
an Executor there is a Judgment againſt him or the Deceaſed in force, and he hath but enough 
or - -- oy to ſatisfie that Judgment, and he doth not plead this in Bar of the preſent action, 
— 4 by his but doth ſuffer the Plaintiff to recover againſt him , in this caſe he muſt ſatisfie thi 
own ator ſecond Debt out of his own Eſtate; or by Commillion, and that either by doing, 
pleading up- as when he doth any act that is a waſte in him, and thereupon a Devaſtavit is re- 
on his one turned againſt him, for in this caſe he muſt anſwer ſo much as he hath wafted out 
— and of his own Eſtate, or by ſaying, as when a Suit is againſt, and he doth plead ſuch 
hen Gall be 2 falſe Plea therein as doth tend to the perpetuall Bar of the Plaintiff in the adion, 
de benis prep'iis and yet it is of a thing that doth lye within his perfect knowledge, as when he doth 
& whey- hot. plead he is not Executor, nor did ever adminiſter as Executor, and upon tryall of 
this Iſſue againſt him it be found he is a rightfull or wrongfull Executor; in this 
caſe he mult ſatisfie this Debt out of his own Eſtate whether he have aſſets or nor, 
and the Execution had upon the Judgment had in this Suit ſhall be De box propric. 
2 H.6.12. Dyer 185. 80. Coo. 9. 90. 94.9 H.6.57.34 H. 6. 45. Breo. C xecutor 141.105. 
Lit. Broo. Fett. 29 Kew. 61. Broo. Executor: 164. 


And if an Executor or Adminiſtrator be ſued, and he plead to the action plent 
admini ſtravit, and upon tryall it is found againſt him; in this caſe if he have any 
of the Goods of the Deceaſed left in his hand, the execution ſhall be of them, but 
if he have none of the Goods of the Deceaſed left,the execution ſhall be,and he ſhall 
be charged for ſo much as is found to be in his hands de bonis propris. 


But where he is ſued upon a promiſe made by the Teffator,and he plead won «ſſum- 
pſit to it, and where he ſued upon a Deed made by the Teſtator, and he plead non ef 
Taue, to it, or the like; and theſe Iſſues upon tryall are found againſt him: or 
when he ſhall confeſſe the action, or ſuffer a Judgment to go by default againſt him, 
or plead any vaine Plea ; in all theſe caſes he ſhall not be chargable of his own E- 
ſtate, neither ſhall the Judgment and Execution in theſe caſes be de boni propris, 
but de boni Teftatoris only for the Debt, and de bonis propriis for the Coſts : And 
yet if an Executor or Adminiſtrator ſhall entreat a Creditor to forbeare his Debt 
untill a day, and then promiſe to pay him, by this promiſe he hath made himſelſe 
chargable as for his owne Debt, howbeit it ſhall be allowed him upon his Ac 
count. 


But 


t 
* a Ti; ”, —. | — 
Cuar. 155. eltament, 999 
But in all theſe caſes, and ſuch like, where a man ſhall be charged of his own E- 
fate, and the execution ſhall be de boxss propriiz, it ſeems the Judgment is alwaics 
de boni T eftatoris, and the courſe is this, the firſt Execution is againſt the Execu- 
tor de bonis Teftatoris, and not de bonis propriss : And aſter a Devaſtavit returned 
by the Sheriff againſt the Executor or Adminiſtrator, arid not before, a new Exe- 
cution is directed to the Sheriff to levy the Debt de bonis Teſtateris; and if there 
be none of them to be found in his hands, then to levy them de bovis propriis. 
And therefore if an Executor or Adminiſtrator be tued by a Creditor, and the 
Executor or Adminiſtrator plead a Plene auminiſtravit generally, or plead ſpeci- 
ally that he hath no more but to ſatisfie a Judgment or the like, and upon tryall this 
Iſſue is found againſt him, and it is found he hath in all or part enough to ſatisſie 
the Debt; in theſe caſes the Judgment is de bonss Teſtatoris,” and thereuponan Ex- 
ecution is (as in other caſes) to levy the Debt de bonir Teſtatoris in the hands of 
the Executor or Adminiſtrator, and for the Coſts de bonis propriit. And upon the 
return of the Sheriff a ſpeciall Execution doth iſſue forth to levy the money de be- 
ws Teftatoris : Et ſi conftare poterit, that he hath waſted the Goods, then that he 
ſhall make the Execution de bonis propriis. And hereupon alſo the Plaintiff may if he 
will have a Capias againſt the body, or an Elegit againſt the Lands of the Executor 
or Adminiſtrator, and no other courſe of proceeding can or may be had againſt 
the Executor or Adminiſtrator in this caſe. Arworths caſe, Mich 38,39 Eliz.34 H. 
6.45.46 Ed.z.9.Fiz, Executor g. Coo. 5. 32.8. 134. Nyer 185.32, 


An action of Debt was brought againſt two Executors, and one of them did ap- 
peare and confeſſe the action, and the other made default, and thereupon Judg- 
ment was given to recover againſt them both de bonis Teftatoris in their hands, and 
Execution accordingly : and upon this Execution the Sheriff did return a Devaſte- - 
vit againſt the Executor that made default only, and hereupon a Scire facias went 
out againſt him alone, and afterward an Execution againſt him alone de bonir pro- 


prize. See more in Browul. z. part. 24.33.50 76.78.116.2.part 187, Dyer 210. 


Aſſets in this caſe is ſaid to be where one dieth indebted, and maketh his Execu- Aſſets, Quid, 
tor, or dieth inteſtate, and the Executor or Adminiſtrator hath ſufficient in 
Goods or Chattels, or other profits to pay the Debts or ſome part thereof; this is 
faid aſſets in his hands, and for ſo much he ſhall be be charged. 7ermes of the Law. 

Coo. ſuper Lit. 374. 

All thoſe Goods, and Chattels, Actions, and Commodities which were the De- 37 What hal 
ceaſeds in right of action or poſſeſſion as his own, and ſo continued to the time of be ſaid to be 
his deach, and which after his death the Executor or Adminiftrator doth get into Aﬀſers in the 
his hands, as duly belonging to him in the right of his Executorſhip and Admini- bands of an 
ſtration, and all ſuch things as do come to the Executor and Adminiſtrator in liew — or 
or by reaſon of that, and nothing elſe ſhall be ſaid to be aſſets in the hands of 20 — 
the Executor or Adminiſtrator to make him chargable ro a Creditor or Le or — 
gatce. And hereih theſe things are to be known, | 


1. That Aſſets in the hands of one of the Executors ſhall be ſaid to be aſſets in 
the hands of all the Executors. Kelw.5 1. | 

2. That Aſſets in any part of the World ſhall be faid co be Aſſets in every part 
of the World: and therefore if that point be in iſſue, and it appear that there is 
Aſſets in the hands of any one of the Executors, or in any County or place what- , 
ſoever, the Jury muſt find that there is Aſſets. Co0.6.47. | 

3. All Goods and Chattels of what nature or kind whatſoever that are valua- 
ble, as Oxen , Kine, Corne, & c. ſhall be eſteemed Aſſets, But ſuch things as 
are not valuable, as a Preſentation to a Church, and the like, ſhall not be accouns 
ted Aſſets. Coo-ſwper Lit. 388. | 

4. All the Goods and Chattels that come to the Executor or Adminiſtra- 
tor in che right of their Executorſhip or Adminiſtration, and that there are by : 
Law given to them by vertue thereof in the right of the Deceaſed (for which, ſee | 

q before 


| 


; 


ear. Carrarsy, 
belore at Numb. 25- ) and which are iii potleition ſhall be eſteemed Aſſets in hi 
hands: And ds Feoffmept be made to the uſe of the Feoffor for life, and 
after to the uſe of his Executors and Aſſignes for twenty years; in chis eaſe it ſeems 
this twenty years ſhall be ſaid to be Aſſets in the hands of the Execitor of the Feof. 
for... An a ag the Deceaſed and not redeemed, or the money where. 
with itis!nedeemed; when it is:redeemed,' ſhall be faid to be Aſſets in the hands of 
the Executor or Adminiftrator. And if the Deceaſed doch appoint chat the Execy. 
tors ſhall ſell his Land to pay his Debts, the money that is made of the Land when 
it is ſold, ſhall be ſaid to be Aſſets in his hands. Coo. ſuper Lit. 388. 5.3 4. Dyer 362. 
Kelw. 63. Cos ſaper Lit. 4. Dyer 362.20 H.. 4. Bros. Aſſets 12, See brfore Næmõ. 
5. All the Goods and Chattels in action or in poſſibility at the time of the death 
of the Deceaſed that are afterwards. recovered, and are gotten in poſſeſſion into 
the hands of the Executor or Adminiſtrator when they are ſo recovered, are eſtee- 
med Aſſets in his hands. But they are never accounted Aſſets untill they are reco- 
vered and come in poſſeſſion, and therefore if there be Debts = to the Decea- 
ſed upon Statutes or Obligations, or otherwiſe , theſe are never elteemed Aſſets 
in the hands of the Executer or Adminiſtrator untill he bath recovered them. Co, 
ſuper Lit. 124,5.31.Broo. Aſſets 24. Dyer 264.121. 2 H.4.21, Co 6.58 Kelw.6z. 
Dyer 362, | 
$o likewiſe if there be debt or damages recovered by a Judgment had by the De. 
ceaſed, but no execution is done untill execution be made; this ſhall not be eſtes 
med Aſſets in the hands of the Executor or Adminiſtrator. 
o if the Executor bring an action of Treſpaſſe againſt another De bonis aFortatis 
in vita Teſtatorts, and he have a Judgment for damages; in this caſe untill be hath 
recovered it by execution, it ſhall not be eſteemed Aſſets in his hands. And if the 
Judgment be erroneous, and the execution avoidable; in this caſe albeit it be re. 
covered and gotten in poſſeſſion, yet it ſhall not be eſteemed Aſſets. And there. 
fore if one ſue another and recover againſt him as Adminiſtrator of J. S. and after 
a Teſtament made by 1, S. is produced and proved, and thereby an Executor is 
made; in this caſe the money recovered by the Adminiſtrator ſhall not be ſaid to be 
Aſſets in his hands as to any of the Creditors , becauſe the Executor may recover 
it fromhim, or the Debtor will have it again. And ifthe Executor or Adminiſtra- 
tor do never recover and get the thing into his poſſeſſion, he ſhall never be char- 
ged, eſpecially there where he hath done his beſt to get it and cannot. If one cove- 
nant to make a Leaſe for years to the Deceaſed his Executors or Adminiſtrators, 
and after his death the Leaſe is made to the Executor or Adminiſtrator according 
* in this caſe this Leaſe ſhall be ſaid to be Aſſets in his hands, and he ſhall be 
chargable for ſo much to any Creditor. And whatſoever the Executor or Admi- 
niſtrator muſt be forced to ſue for by the name of Executor or Adminiſtrator be- 
ing recoyered, ſhall be eſteemed Aſſets in his hands. Curia Mic h. 1 3. B. R. Coo, 1 
9. Plom. 84. 292. ( v0.5. 34. r | 
6. Albeit the thing be extin& and gone as to the Executor and Adminiſtrator 
himſelf, yet it may have his being and be accounted. Aſſets as to the Creditors and 
.And therefore if an Executor or an Adminiſtrator have a Leaſe for years 
of Land in the right of the Deceaſed, and afterwards he doth purchaſe: the Fee-fun- 
ple of the Land {whereby the Leaſe is drowned) yet in this caſe this Leaſe ſhall 
8 be Aſſets as to the Creditors and Legatees ſtill. Coo. I. 87. Bros. Les. 
2.8 3. | | Joint? | 
And if the Debtee make the Debtor his Executor, or the Debree dye Inteſtate, and 
the Adminiſtration is committed to the Debtor, in theſe caſes this Debt ſhall be 
ſaid to continue, and ſhall be eſteemed Aſſets for ſo much as to other Creditors. 
And if a Woman Executrix have Goods worth twenty pounds, and ſhe marry with 
one of the Creditors to whom twenty pounds is owing ; in this caſe it ſeems the 
Husband may not retain the Goods to pay himſelf, but they. ſhall be Aſſets to o- 
ther Creditors, And yet if the Debtor make the Debtee his Executor, he may re- 
rain ſo much as to ſatisſie his own Debt, and that he doth: ſo retain ſhall not be 
ſaid to be Aſſets in his hands as to am other Creditor. <2 
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And if J. S. have goods to the value of 20l. and he is bound to B. and C. in 20l. a 
piece, and be dieth inteftate, and after D. doth adminiſter, and then B. dyeth and 
maketh D. his executor; in this caſe D. may retain this to ſatisſie his on debt, ani 
it ſhall not be ſaid to be aſſets in his hands as to any other. Harneti caſe,” Hill. 8, fas. 
Plow: 18 „ N : g : 

7. The goods and chattels of other men in the hands of the executor or adminis 
ſtrator that wetein poſſeſſion of the deceaſed, if he had no right to them, or if he 
had, and they do not belong to the executors, will not make the executor or admin. 
ſtrator chargable; for theſe ſhall not bee efteemed aſſets in his hands. And therefore 
if the goods of another man be amongſt the goods of the deceaſed , and theſe come 
all togethet into the hands of the executor or adminiſtrator; theſe goods that are the 
goods of another ſhall not be ſaid to be aſſets in the hands of the executor or admini- 
ttrator. And if the executor doth receive a rent that doth belong to the heir, this rent 
ſhall not be faid to be aſſets in his hands: and hence it is that if the deceaſed were 
outlawed at the time of bis death, that his goods and chattels are not no be accounted 
aſſets, for they are none of his. Kelw /63. Co. C. 58. Drier. 362+ Doct. & St. lib. ar 
Cap. 3s | 

85 Ifan executor of his own wrong, to whom 20l. is owing, doth enter upon ſo 
much of the goods of the deceaſed as is worth 201, intending to pay himſelf; this 
ſhall be eſteemed aſſets in his hands to make him chargable for ſo mach to any Cres 


ditor or Legatee. Co. 5. 70. Di:r 2. 


9. If the deceaſed have goods worth 20l. and owe 20l. to A. and 1 ol. to B. and 
be compound with A. for 10l. in this cafe he ſhall be ſaid to have aſſets, and be 
c to pay the debt of B. alſo.27 H. &. ö. ö f 

10. If a man have a Leaſe for years worth 20l. per annum at the tent of 51, and he 
die; in this caſe not the whole value of the land, but ſo much as is above the rent 
ſhall be ſaid to be aſſets in the hands of the executor or adminiſtrator. See more in 
BrownloWs: Rep. I. parts 33: 76. 2 part. 47. eat ä 5 
If anexecutor have goods of 20l. value, and he take up an obligation of the teftd- 
tors of 20l. and pay the money: now the property of this is in him, and this is not aſ- 
ſets to any other. So if he give his owne or another for him to the creditor of 
the Teſtator for 20l. But a promiſe to pay the 20l. will not diſcharge the Aſers; 
Goldsb: 79. Pl. 15. If one deviſe his land to his Executors for years, thisis Aſſets iti 
their hands. But if he deviſe that they ſhall ſel! his land; it is not aſſers till it be ſold; 
and the money received for it ſhall be Aſſets. Brownl.2 harr. 4 7. 

The Probate of a Teſtament is the producting and inſiauating of it before the Ee3 40. brobate 
cleſiaſticall ludge, Ordinary of the place where the party dyeth, or other that hath 2«id. 
power to take the fame. And this is done in two ſorts, either in common Form, i e: Qenplex. 
upon the oath of the executor or party exhibiting it upon his credulity that the Will 
exhibired is the laſt will and Teſtament of the party deceaſed, which'is the ordinary 
courſe; and this the Ordinary may accept if he will. Or per teſtes, i: e. Which is when 
over and beſides his oath he doth-alfo-produce witneſſes or maketh other proof to 
confirm the ſame, and that in the preſeqce of ſach as may pretend any intereſt in the 
goods of the deceaſed, or at the leaſt in their abſence after they have been lawfully 
ſummoned to ſeeſuch a Will proved if they think good. And this courſe is uſed only 
where there is a ſuſpition of the Will, and the Caveat is ent red, or where there is a 
feare of contention and ſtrife between the kindred & friends of the party deceaſed a- 


bout his goods;for a Will proved in common form may be called into queſtion atany 
time thirty years after; and when the Will is thus exhibired' into the Bugs Cour, 41. Where the 
the ſame ts to be kept by his Officers, and the Copy thereofin parchmem under the Probare of a 


Biſhops Seale of his office to be certified and delivered, which parchment ſo ſeated is Will is neceſ- 
called the will proved. Swixh.261. 264- Mort 4.4 12113 WON Bolt © 297 _ a 
The probate of the will (as having reſpect to the goods and chattels) is in ſome by and before 
reſpect neceſſary;for howſoever as touching anyfree hold of lands deviſed it is not all whom. 
material, and howſoever the Executor before Probate may receive and releaſe debrs And in —_— 
and do moſt other acts as Executor. yet he cannot ſue for any debt due to the Te- b. . — 
ſtator· Co,ſwper Litt. 292. Perk, Sedt. 481. 9 
Mmmmmm 8 And 


>. 


Pry 


WY 0 — 


1002 Tillage, Tiles. Cuap. 156. 


— 


And if the Executor delay the Probate , the ordinary me by proceſs compel] him 
to come in and accept or refuſe of the Executorſhip. And when it is proved it muſt 
be proved by the Executor or one of them ar leaſt; and if all the goods of the deceg- 
ſed be within the ſame Dioceſs wherein he lived and dyed, the Executor muſt prove 
it before the ordinary of the Dioceſs, or before his lawfull Commiſſary or 
or before the Archdeacon ot his deputy or Commiſſary (us their compoſition is ) or 
if the goods be in a Peculigr, then before bim. that is Iudge of that Peculiar; or if 
the goods be within two Peculiars then before che Ordinary of the Dioceſs wherein 
theſe two Peculiars lye, But if there be bone notabilia in the caſe, viz, that the 
Teſtatot have goods or chattels at the time of his death of the value of 51. or more ly. 
ing in two or more Counties , or have good debts upon Eſpecialties (as ſome ſay) 
for otherwiſe they follow the perſon; or have any ¶ Eſpecialties as other ſay ) lying 
in other Counties for debt, ſo that there be of goods and chattels or good debts to 
the value of 51. in any other Dioceſs then that wherein the Teſtator led his life and 
dyed, then the Probate doth belong to the Arch biſhop of that Dioceſs whereio ic 
is, uoleſs the Ordinary of the ſame dioceſs bave the Probate by compoſition between 
him and the Metropolitan; for otherwiſe there muſt be ſeverall Probates for the 

s in every Dioceſs (as anciently was uſed in theſe caſes.) But if a man dye in his 
journey in another Dioceſe, and have more then 51. goods about him, this ſhall 
not be ſaid to be bone notabila, but the Will may be proved before the Orduary of 
the place where the deceaſed lived and his Eftate doth lie. And except it be in caſes 
where men have bona notebilia, the Officers of the Courts of the Metropolitars are 
not to cite men out of their own Dioceſs; and to diſcover this matrer, it is the 

of the Ordinary of the Dioceſs, when any man comes to prove a Will, to give him 
an Oach, and examine him whether he know of, or doe believe, there ate any 
goods to the value of 5l. lying in any other Dioceſs at che time of the Tefiators 
death, ad if be bear of any to diſmiſs them to the Prerogative Court, and to give 
them notice of it. Alſo in ſome places, the Lords of mannors have the probate of al 
the Wills within their Mannor by cuſtome of the place; and in thoſe places it maſt be 
proved there, and not elſewhere. And when an Executor is bound to prove the 

Will before che ordinary as before, the ordinary may give him what time to doe it be 
doth think fit, and when he doth prove it, the Ordinary doth take an Oathof him 
to adminiſter the goods faithfully, and to take bond of him alſo if be pleaſe; butthis 

ſome doe omit, For the Fees of Probate,See Star. 31 Ed. 3, 4. 21 H. 5, Perk, Set, 

491,492, 486. Co.9, 36. Fitz. teſtement.5ig. J. Plow. 280. Stat. 23 H. 8. cap. 9. 11 

H.8 « 5- See before at num, 21. Swink, part. 6. Sect. 11. Sta. 23 H. 8. cap. Fits, 


: Teſtament: 4. 5. 


The old Statutes concerning Executors are tinter. 2. 23. 4 Cd. 3.7.9 Ed % 


| Seat: 1-2 2 Ed. 3 Stat. 5.5.33 H. 6. 1. 21 H. 8. 4.43 Elix, . 


. See more in Chattelis. 
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CHAP. CLVI. 


Of Tillage and Tiles. 


Or Tillageand Husbandry.: See Statutes, 4 H. 2. 12.19. 21 Pac. 18. 25 H. 8.3: 
27 H.. 22. 5 Elz. 39 Flic. 1. 35 El. 7. Co. 4.38. 31 H. 8. 18, 191 33 H. 


8, 26. 35 H. 8. 4. 39 Elie. 


13. 
For Tiles how they are to be made, See 17 Ed. 4; 4. 
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_ CHAP."CLVIE 


Of a Parfoit and Vitar, bis Patfonage or Vicarage, and the Pro- 
fit / belonging tothem, Of Tithes, and their ¶ indes. Of the 
natgre of Ticbes, and bow they are grantable. Who muſt pay | 
Titbes et this day,:and to whom, and who are capable of re- 


ctiving and retaining of Tithes, and By what Title, and 


bow. Of what things Tithe is 10 be paid, and of what not, 

and out of what Land, and hom. When, where, and bow 

Tithes payable muſt be paid and ſet forth, and when the Par- 

ſon, Ge. may take them 2 Who _ pay Tithe that is to 

be paid, and may be ſued far it ? And ti whom the Tit be muſt 
be paid ? Which way the Owner of Tithes, and ſuch like 
things; may recover them being detained. In what caſe, and 
bow a perſon or place may be quit and diſcharged of Tithes ; 

and what ſball be a good diſcharge, or not ? Of other Profits 
which the Parſon and Vicar dath claims What. Titbes the 
P arſon, and what the Vicar ſball bave. 


8 


eri! 
OY 


is Vicarage > 
1 The Vicarageis a certain Portion of the Parſonage allows . 
| cd tothe Vicar for his Maintenance. And this Portion in 
SAS fone places is a fum of 2 In other places it is 
: : part of the Tithes in kiode , and commonly the ſmaller 
So Tubes; but in ſome few places the Vicar bath part of the 
reat Tithes alſo : And he that hath the right to, and poſſeſſion of this, is talled the 
icar; and he that hath the other part is called the Parſon, who in ſome Pariſhcs is 
the Miniſter of the place; one they -call-a Clergy-man or Miniſter; and in other 
he is 4 Lay-man, where it is an Impropriation. 

The Ptofics and Fruits of a Purſonage or Vicarage, belonging to the Parſon ot 
Vw ate his Glebe Land, (if there be any) Oblations, Obventions, Offerings and 
Ti dune 77 = 

The Glebe is that Portion of Land, Meadow, or Paſture, that is belonging to, and 
parcel of the Parſonage or Vi over and above the Tithes. | 
Oblations, Obventions and Offeri m to be but one thing, and that which was 
called meerly Spiritual. The Oblatiom were ſaid to be ſuch things Real or Perſo- 
nal as were offered to God and his Church, by Teftament or otherwiſe; and Obven: 
tions did include Oblations, and other things now unknown and loft amongſt us; 
and of this nature it ſeems the Morruary —— And the other Profits are the Tithes. 
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Portion of 
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Predial Tith 7 ofthe faid to renter, den Gon 
Hay; Nays be tte Avg fog oF thetn bemyer fd rl ithe of Herbs, Flax 1 
and the lisa. And tec efteone bin her, 2—— under the 


names of Tithes of Harveſt F of 4 again;of 
Wood not in uſe nor apt for Laber lg dre ire; _ — planted for — 
Grounds, in Fields, Paſtures, and Hedggrowes; of Turves rowing in fenniſh and 
mooriſh Grounds; of 3 ground, of Hay, of Wool, of Lambs, of Calves, of 


Pigs, of Colts, of M .of ede K 8 of Ag pf Seeds, Bl 7242 


onions, Rape, HEN 

water of Parks, Warrens, Pools" N heh, &c: of Dove» 
Cotes or Dove-Houſes, of Bees, of — of — of — , of Swans of 
Geeſe, of gs, of Crafti and of I Wiercbendt 
Kc. And abont lt theſerhisgs ſpecially are ai} the Queſtions and cas 


concerning this ſubject. - f 
A portion of Tithes are Tithes chat were ur the-firft ſeparated 2 e 

— 25 
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Devotion of a Patiſhaner , And were : ye Fr Gut of the 
x 
. Of the nature of Tiber, ont how u are  grantable | 


therefore cannot be 1— up m e ren * — 
Tr by our Law werevarouncal 2 Ecctefeftici I obieritacice, and collateral to 


bug! it will be diſtinct ſtill. 

the ſtare of the Land gat. of which theyibame; hic of common right are to be 
paid out of all lands, Meadowes and Paſtures; and whictrgF- their proper-oatureor- 
iginally were due only to Eccleſiaſtical perſons:by | Eccleliafticall Law, and till they 
were ſevered, were eſteemed meerly Eceleſiadteatsifos the ſubſtation whereof, no 
remedy wsa given by the Common Law. Neither can wy unity of poſſeſſion extin- 


guiſh or ſuſpend them. but they remain ſtill n iſſe, and might be demiſed or let to 


any ſpiritual perſon. And if a Parſon im — another di part of bis 
Glebe, or had made a Leaſe of it to him. y lu have had Tithe" thereof ſtill, 
ſo that a man might have had Tithe agiiaſt —— Fedffmehr, for they were not 
claimed in reſpect of any ownerſnip ig the Land; bat tx: debize, dy the Law of God. 
So if a Parſon purchaſe Land within his And — the parſonage, the 
L ſhall have Tithe of rr 8 Land. And a Lay«man by — 
. aw, 
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Au, could not have had an Inheritance defcendable and grantable of+Tjrhes as of 
ocher Terhperal poſſeſons,' neither willchey:paſs by die fame words in. Grants as 
other Temporal poſſeſſiom will do. And therefore if one grant a ground cum pro- 
ficws & commoditatibus cim pertinentibia, the Tithes will not pals by this. But now 
the Law is changed berein; for they and ather Eccleſiaſtical Duties, eſpecially ſuch 
25 came to the Crown by the ſtatutes of 29 H. 8. 31 H.. 1. Ed. 6. are by thoſe 
Stacures,and the Statutes of 32 H. 8. and x. & a Phil. & Aar. in the hands of Lay- 
nes Temporal Inheritances, and ate of the nzture of other Land; is ſhall be ac- 
counted Aſſets in the hands of an Heir. The wife ſhal be endowed of it, che husband 
zenant by the eourteſie for them : real. actions may be brought, and they have all 
ather incidents of Lay-Inberitances. ( 11. 14. Dia 43. Cook. 1. 3. Cook, upon 
1.3159. | mM o dT 02 
— — of agreement Tithes may paſs for yeari without deed, but not by way of 
eaſy without a deed. But a leaſe may be for dhe year of Tithe withour deed. Hughes 
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F Who moſt pay T ithes at this day, Andie whom, and who are capable of 
| receIving and retaining Tien «nd by wha Tie ad bow, 


Ithes by the Common Law are due of common tight out of all chings; and eve- 
:4 ry mamat this day Alten and Denizen ,' is bound to pay the ſame, that cannot 
ſhew a ſpeciaꝶ exemption and freedome, by compoſition, cuſtome, pre ftription, or 
ſome act of Parliament. So the Kings have paid-no Tithes ſometimes for their Lands 
in their own hands.50 neither the Lord Protector nor his Patentees are to pay Tithe 
for ſome of their ancient Forreſts. Lands that lye in no Pariſh, or between to — 
this is not to pay Tithe. And fo the Vicar in ſome places doth pay no Tithe to the 
Parſon, ſo long as his Vicarage Land is occupied by himſelf. Cro pur. 60. Cook; 44. 
Broo, Diſmes. 10. And it is ſaid, if s Biſhop had beld Land diſcharged of Tithe, and 
made Feoffinent or Leaſe of it, that his Leſſet or Feoffee ſhall not pay for it. Cook. 8. 


* as to the perſons to whom, and capable of receipt of Tithe, albeit by the com- 

non Law anciently , no Lay-perſon was capable of them, ſave only by way of diſ- 

charge; as where a Pariſhioner had compounded with the Vicar or Parſon for his 

owne Tithe, yet at this day any man may have them as other Lay. Inheritances; and 

Lay-men (as they call them) as well as clergy men, have them. And to make Clergy 

men capable of them, there were heretofore many things required, as Examination 

and Allowahce by the Biſhop, ſubſcription to the Articles of Religion Inſtitution 

and induction into the parſonage or Vicatage, to which the Tiches belong. But in 

theſe things the Lawes are changed at this day. And therefore it ſeems ſuch a perſon: 

once capable of Tithes, cannot be made untapable afrerwards, as heretofore, unleſs it Pluralitie. 
be where he hath one Benefice of 84. a year, and he take another; for in bis caſe it 

ſeems he ſhall loſe the firſt, But for this, ſee the Statutes of 21 H. 8 13. 28 H. 8. 13, 

Ces. 4 79. & 6. 20. h * > - al N BA 
A Parſon or Vicar may have Tithe out of his Pariſh, by a ſpecial Preſcription. Or Preſcription, 
he may pteſcribe to bave a ſum of Money for tithes within his Pariſh of any certain 

han there in lieu of Tithes, And another man alſo may have Title to a portion of 

Tiches by-Preſcription. Bro.85. Cook. 11. 19. Book of Gn. N. B. fg. Cook. 2. 45. 

(rk; 4. 49. And a man may bave his own Tithe of the Parſon by agreement between 

them, for che Parſons life; or how they pleaſe. * | 


. * 


. things Tithe bs tobe paid, and of what un, an out of what Land, : 
. an ow, & | } 


For Anſwer to this Queſtion take thefe Generall rules 1. A man ſhall pay Tithes 
of his pround whether be doe manure it or nor. 2. When a Parſon doth any thing 
which by Law be is not compellable to doe, which doth turne to ehe benefit of the 
kuton, chere he ſhafl not have Tithes of che thing in liew whereof this is me 

| Mare. 
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Sed, 1. 
Of Trees and 
Woods. 


For Wood eve But of the Under-waods of Coppi paring of Fruit trees, 


for his own 
ule, 


Timber, 


* 1 P num .. 
32 H 7, And fo it is to be paid ſot, and out of all things within (hot "ys + 
ns Grp — — 
| od and man + -more particularly, all Lands: 
Thbe of what nature ſoever it is, Errable Meadow, or Paſture. ms ps. 
All ſorts of Trees, but Timber Trees ure ly Tithe (that is) their tenth of is 
creaſe, living or dead, uſed or fold by the owner, for the body, Branches, Bark, dan 
Root, and Bt that grow out of the Root. And within this Rule all kru 
us Apple-trees, Pear. trees, Nut- trees. Walnut. trees and the like, are to yield the rench 
of their i of fruit yearly; and if they be cut down, the tenth of the body 
whether fold or kept ; and if they be pared. the tenth of their parings, whether old 
or kept. So Tithe is to be paid of the fruit, body, bark and branches of all other Trees 
not apt to Timber, as Willows, Sallows, though they be above twenty years growth, 
or of any ate whatſoever, and were never cut before. So alſo Tithe's to be paid of 
is 


Silye cedxa ; that is, Under-woods,and Coppices felled and preſerved to 
and which by good Husbandry may grow again. And of all — — 
to have the tenth part, as the and at the time when the owner doth re. 
ceive bis nine parts. e | IP 


. * 
+ * 
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oy Aba Ne 222 
onely for Mounds, or for Plough-geer, ing and fer ving of Co Fen 
other grounds within the Pariſh, or for fuel for the maintenance of the Plough or Pye 
no Titheis to be paid for it, anne Vicar have the Tiche Wood, andihe Parke 
the Tithe of the places incloſed. Nor is Tithe to be paid of Moder-woeds,which are 
digged up by the Roots: Nor (as it ſrems)- for the Wood of Coppices or Trees that 
a man doth cut or ſpend in his own hogſe- keeping, though be ſpend much; by Ha- 
bard Chief Juſtice. But if the Parſon can alledge a ſpecial cuſtome for it, he may have 
Tithe for this alſo, M. 4 Jae. B. R. March $8. pl. 89. | | 

- But for Timber Trees, ſuch as are Oak, Aſh, and Elm, which are eſteemed Timber 
after they are twenty years old in all Countries; and Beech, Horſe- bees 

Maple, Aſpe, and Hazle, any of which may be, and are eſteenied Timber in ſome 
Countries, as the uſage of the Countrey, or the or ſcarcity of other Timber 
there, is for theſe, either living or dead, for their bodies, branches, bark, roots, or 
germines that grow out of them no Tithe is to be paid at all, in any caſe; but Iithe u 
to be paid for all this Timber-waod, if it be cut within twenty years after the firſt 
or 


p of it: No Tithe ſhall be paid of Aſpe in any Countrey, Brownl.-161, 
For the opening whereof (in relation to Wood and Trees) further; theſe things 
are to be known. 20 
1. If the Parſon have Tithe of the Fruit of a Tree, and the ſame year the owner 
doth fell the Tree, and make it into Billets er Faggots; in this caſe the Parſon (hull 
not have Tithe for the Tree; forit is a Rule, That he muſt not have Tithe of one 
thing twice in one year. 2. Beech in a Countrey where there is abundance of ir, s 
not to be accounted Timber, nor to be Tiche-free, 16 Jac. Co B. Pinder: ci 
3.Cherrytrees in Backinghemſcire have bin adjudged Timber and Tithefiet,Paſchry 
17 Pac. B. R. 4: If a man lop a Tree under twenty years growth, and after ſuſſer 
the body to grow paſt twenty years growth,- and then lop it again; in this caſe 10 
Tithe ſhall be paid for it; though it were not Tithe-free at the firſt cutting. Ca 8. 
by the whole Court, Brown. 1. part. 33. 5. If Wood be cut to make Hedges, which 
is not titbable, and there be a little remaining or left of it, no Tithe ſhall he paidfor 
this remnant. 6. If Wood be cut down and imployed for Hop-poles, here the 
Parſon or Vicar hath Tithe Hops; in this caſe he ſhall not have Tithe of the Hop 
poles, 7. If a great Wood doth conſiſt for the moſt part of Under-wood, whicd's 
t cheable, and ſome great Trees of Beeches or other Wood, grow ſcatreting amongſt 
them; in this caſe Tithe may be paid, and muſt be, unleſs che uſage be otherwiſeof 
all both great and ſmall together. And ſo if a Wood do conſiſt for the moſt partof 
Timber-trees, and there is ſome ſmall parcel of Uader- wood or Buſhes growug u 
the ſame Wood: No Tithe ſhall be paidfor this Under- woud or Buſhes. Trim 19+ 
Fac. B. R. Adjudg. 16 Jae. in C. B. Leonards caſe. 8. No Tiche is to be paigol 
Common of Eſtovers, the Wood that he burns in his Houſe, For Woodaxi 
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ſe-boore hedg boote, e cart · boote, and fire-boote, Goldrb. Yi 93. 
_ for all theſe matters, wichin this point of trees and wood, Cook Rep. 11, 48, 
49. 81 Plow. 470. Brewnlows Rep. 1 Part. 94 2 Part. 150. D. & St. 169. Where 
and how this is to be paid and delivered, See more in (haep.5. Sect᷑. t. 

No Tithes are to be paid of Mines or Qusrties, Iron, braſs, Tin, Lead, Coals, ged. 3. 
Scone, Tile, Brick, Lime, Gravel, Marle, Chalk, Clay, and the like, which « man Of Mines and 
doth find and make in his on Land, for they are parcel of the inheritance, and the Vii 
Parſon or Vicar hath tithe of the graſs and corn upon the ground; and it is à role, 
the Land muſt not pay a double Tithe; and beſides it is not a yearly profit. Rrgiſter 
51. Fitz, Nat Brev. 53. 9 Bros. Di mer.18, 8 

No Tithes regularly are to be paid for houſes of babiration, nor of any rent, reſer - Of Houſes. 
ved upon any demiſe of them, for riches are to be paid of things that renew yearly by . 
the Act of God. ; 

But by a ſpecial cuſtome, , or by an act of Parliament, as in London, where the 
Parſons have 28. 6d.out of every pound rent in lieu of Tithe, chere it is good enough, 

Cook, 11.16. Fitz. Nat. Brev. 53.37 Hen 8. Ch. 12 | 

If any barren heath, or waſte ground, that is barren in his own Nature, and that Ot batten 

4 fitted for hasbandry without an extraordinary charge, although it may pay beath & waſt 
Tithe of wool, or Lamb, or other things, or the Tithe that ic formerly paid, yet it Sd. 
ſhall pay no Tithe of corn for ſeven years after they have by their Husbandry impro- 
ved it, and made it fic for tillage. But if a wood be grubbed up, and made fit to 
plough, this muſt pay Tithe preſently. So if it become barren by a ſudden accident, 
of innndation, or the like, or by being overgrowne with buſhes or the like, and it be 
teduced. = _ pay Tithe preſently. A. 11. Parc. C. J. Sharringrons Caſe. Dier- 
170. 2 EAG. Cb. 13. | 

Tithes are to be paid for all new Corn-mills, be they wind or water Milfs; and Of alls: 

for fulling, Paper, or Apple-mils that are common and publick milla; and whether 
they be driven by wind or water, ſome Tirhe or other is to be paid for them, But for 
an old corn mill, that no tithe was ever paid for, no Tithe is to be paid, except per- 
ſonal tit he, ax for a trade of profic, and ſo it will be for the other Mils. But ſee how it 
is to be paid Chap. 5. Sect᷑. i. | 
' Tithes are to be paid of turves that grow in fenniſh and mooriſh grounds, when Ot Tewes 
they are uſed for firing: | 
- 'Tithes ſhall be paid of heath, furrs and broom, unleſs the pwner can preſcribe, or Of heath, furs, 
make good a ſpecial cuſtome of payment of milk and calves, c. of the cartel kept d broom. 
upon the ground, MA. 29 El. B. R. eAdjudge. c 
Tirhe is to be paid of the graſs growing on the ground whether it be cut for bay geg. 3. 
or eat by cattle, to be ſet out according to the cuſtome of the place. And as to this Ofgraſs, cut ot 
kind of Tithe theſs things are to be known, | —_ 
1. A Rate-Tithe is to be paid according to the cuſtome of the place for the feed. © Tithe. 
ol Sheep and all other Catrel, (ſave only Oxen that labour, and the young cac 
dof te aid forties for he putt ad proc efthe canal, whine ye 
muſt be paid for theſe, profit o . © oh 
the Common or elſew here. | they ge 
2. If to Pariſhes together have Common becauſe of vicinage, and the cattet of 
the one ſide do ſtray to the other ſide, and there abide; in this caſe no tithe ſhall bee 
id for this to the — — where the Cattel do ſtray, but to the Parſon 
ofthe other pariſh, So if ſheep ſtray out of one into another pariſh, and there Bane, 
no tithe is to be paid for this to the Parſon of that place; but if they go there by the 
| — —— * — — that place where 
are for a month together. And ſo in all caſes where awhile in one 
ud another while in another pariſh. Tris. 7 Pr. N. R. Broo, e e. ; 
' 3. If ſheepaftr they be ſhrorn dye before Eaſter next following, it is aid 0 
ithe ſhall be paid for their wool! unleſs che parſon or vicar that claimes it, can al. 
peciall preſcription for ir. So no tithes are to be paid of the peſts or fells of 
deep which dis of the rot without « ſpecial preſeription for it. Tris. 3 (ar. B. K. 
Aſteon's Caſe. 
| 4. Tithe 
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Grounds let. 


W 


4. Ticbe muſt be paid for all the grounds within the pariſh; and therefore if th 
grounds within the pariſh be ler, or the herbage there be ſold to a firanger — — 


pariſh, the Tithe muſt be paid to the Farſon, and that by the Owner of the Cattle, 


er or 
rack of cattel. 


unleſs the courſe there be otherwiſe, : 

5, It ſeems tithe is to be paid for the Agiſtment, that is, racking in of cattel of 
ſtrangers in the pariſh, And that to be paid by the owner of the land that took them 
is, and not by the owner of the cattel; for the Parſon may not know the owner of 
the cattel, 17. Pac. B. E. But if there be any cuſtome againſt it, this may prevent it 


and make it payable by the ſtranger. | 


Horſes. 


Plough cattel. 


Sel. 4. 
Cowes and 
barren cattel. 


"o_ 
Strate | 


rentingwithin 
the pariſh. 


Eamouth or 
aſtet - paſture. 


Rakings of 
ſtubble. 


Seb. 5. 
Ofcorn ſown. 


6. No tithe is to be paid for the berbage or feeding of riding borſes, that the 
Pariſhoner doth uſe for bis own — And if a man let out his paſture Lands * 
ſerving the paſture for one horſe to ride about his own effairs, or for busbandry. no 
tithe ſhall be paid for the paſture for this horſe. Bur if a man keep or breed — 
or borſes in bis paſtore to ſell them, there a tithe ſhall be paid for the horſes paflure. 
H. 15 Pac. B. R. Hides Caſe. | | 

7. no tithe is to be paid for the graſs eaten by the working Oxen or Horſes about 
Husbandry, that areuſed in che pariſh about Husbandry. Bus if the Pariſhonet uſe 
them to orber purpoſes within the pariſh, or tor busbandry witbout the pariſh, i 
may be other wiſe. A. g. Jac. Co. B. in Baxter: caſe: 

8. No tithe ſhall be paid for the feeding of Cowey that give Milk, nor for barren 
and dry cattel that are bred for the plough-or paile, whether they feed inthe incloſed 
or in the common grounds of the pariſh. But if a man keep cattel until they are ready 
for the pail or the plough, and then ſel them, and make proſit of them, in thiscaſe be 
is to pay Tithe for them; for if the owner feed his ground with cattel that bring uo 
profit to the Parſon, be muſt pay tithes for them. A. 8. Pac. Co. B. Baxtert Coe 
Tris g fas. B. E, The whole Court. n ! 

9. If a ſtranger feed a ground within the pariſh with his cattel that do bring ng 
proſit to the Parſon or. Vicar, he is to pay tithe for it. And therefore it ſeemsres> 
ſonable, that though it he bis own ground that is the ſtranger, and he feed them 
with his own cattel that do work in another pariſh, that be ſhould pay as a ſtranger 
that doth rent a ground within the pariſh. ! 

10, Na tithe is to be paid of the Exmouth or after · paſlure, after the grafiis mowed 
and tithe bath been paid of it, unleſs by covin there hath been more graſs leſt then it 
uſual Nor is there any tithe to be paid for the herbage of the cattel that eat up the 
ſame graſs, unleſs there be ſome Fraud in the caſe. Paſch. 17. Jac. Co. J. Adjudg. A. 
6 Fac. Co. B. Smiths Caſe. | | 

11, Noticheis tobe paid for the graſs or herbage of the ſtuds, or meers of ground 
at the lands end, and adjoining to the errable Land, where the land it ſelſe doth pay 
tithe. . | 

. And-ſo if lands lye fallow every ſecond or third year, the owner ſhall pay no 

tithe for the paſture of this land, nor for feeding upon the ſtubble, albeit it bet fed 
with barren cattel. Paſcb. 3. Fac. Co, B. Adjudg: Aud yer if he keep it lay beyond 
the courſe of Husbandxy, in this caſe he is to pay tithe again: 
12. No tithe is to be paid for the berbage of the ground whereon corn hath been 
ſowen 42 paid tithe, no more then for the rakings of the ſtubble, Puſch. 7. far. 
Co, J. Adjudg. | | en 
13. Ifa man bring in a flock of Sheep to dung the land, and they come by night 
only and Yorkers nd tithe is to be pai for this ; but if they feed there half cheir 
time, they will be tytheable. * 103 4. | = 
I 75 te time when and how theſe tithes are to be paid and done, ſee in (hp. q. 
SAT. bs: 1c... WF, T ; 

Tibet alſo are to be paid of all ſach chings as come-inyearly by the bleſſing of 
God, and the induffxy The party together. And therefore Tithes moſt be paid of 
all kind of cotp ſowen upon the ground;as W beat, Rye, Barly, Beans,Peaſe, and the 

like,to be ſet Gut the cuſtome ofthe place. So alſo tithe muſt be paid of Plants, 


x 


Hap, and ſeeds of Woad, Saffron, Flex, Hemp, and the like, Brown). 1 fart. 149 
TT. © Ss 


And 


* 
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And as to this, theſe things are to be known. 
1. No Tithe is to be paid for the after-rakings, or ſtubble of corn, when Tithe 


hath been paid for the corn it ſelf, unleſs it be where there hath been fraud in cutting 
it over long. 
g * No Rabe is to be paid for the courſe corn, as Vetches, Tares and the like: which 
is eaten up by the cattel that do the husbandry there, whether it be eaten green or 
ripe, or eaten upon the ground where it groweth or elſewhere,unleſs the Parſon have 
a ſpeciall cuſtom for it. : 
3. If corne be ſowed where woad was ſowen,or where other things grew,the tithe 
ſhall be paid of this, and ia its own kind alſo. So. if Woad or other things bee ſowed 
where corne had been ſowed,the owner of the Soile mult pay his Tithe, andpay it in 
kind of that which groweth there,as he doth in the change of wheat, beans, barly, &c. 

4. If the Soile of an Orchard be ſowen with any kind of grain, the parſon will 
have tithe of ir; although hee have tithe of the fruit of the trees, for they are of ſeve- 
ral kinds. 

Tiches alſo muſt be paid ofthe calves of Kine, Lambs of Sheep, young Pigs of 
Sowes, Colts of Mares, Kids of Goats, &c. Alſo of the Cheeſe and Milk of Cowes, 
Sheep, and Goats,and of the Wool of Sheep, & of theEggs and young of Hens, geeſe, 
Ducks, &c. and of the Honey and Wax of Bees, and for dry Cattel, and fat Beaſts 
ſold and killed, and according to the courſe of the place. | 

But for the further opening bercof theſe — are to bee knowne. 

1. If the Pariſhioner have but nige Pigs, or ſix calves, the Parſon can have no tit he 
in kind that year, without a ſpecial cuſtome to warrant it, as in many places there is; 
for theſe things are intire, and not divideable as wool is. And therefore the Parſon 
muſt have his Tiche pro rata, either in money the ſame year, if there be any cuſtome 
for it, or in kind the next year, and ſo reckon both the years together. A. 7. 7ac.Co. 
B. And if a pariſhioner have but one Cow, or milk his Cow every ſecond day; ſo that 
he can make no cheeſe, in this caſe the cuſtome of the place is to be obſerved, fo that 
ſomething be paid; 6therwiſe no cuſtom in this caſe will bind, ſo for calves, colts, and 
kids when they areunder the number of Tithe in kind ; and if there be no cuſtome in 
it, the Parſon muſt have the tenth when ever it comes. . 

2. It hath been ſaid that no tithe is to be paid for dry cattel bred for the plough or 
paile, ua leſs they be ſold away before they be put to that uſe;' for tithe muſt be paid 
for ſuch cartel and for farting cattel ſoid or killed after the cuſtome of the place: M. 
17. Pac. . R. curia, M. 2 Pac. B. R. webs Caſe. And though at firſt they were bread 
for the plough or pail, yet if after fatted and kild, or ſold, Tiche muſt be paid for 
them. AA. 8. ¶ aroli, by three Juſtices, | 

3. Tiche muſt be paid of the Jocks and flocks of Wool, after the Wool made up, if 
they be more then ordinary, and left deceirfally, otherwiſe not. 

4. Where ſheep be removed from one Pariſh to another, each Parſon muſt have 
pro rata, but under three dayes no rate is to be paid, as for example, If forty ſheep 
yeild eighty pound of Wooll, and theſe have been fed and lyen all the year in one 
place; in this caſe the parſon of that place maſt have all the tithe; if che ſheep were 
there but balf the year, then he is to have but forty ponnd of the Wool ; if three 
months only, then but twenty pound of the Wool; and fo ratably for four or five 
months more or leſs. And the Parſon in whoſe Pariſh the ſheep lay and fed but one 
month he ſhall have only the tithe of che twelfth part of the Wool: and if the ſheep 
feed all the year in one pariſh, and lye in another pariſh, the titbe ſhall be devided 
betwixt the parſons. And if ſheep, come from one place , and be ſhorne in a place 
where they were not before, it ſeems the tithe muſt be paid where the ſheering is, 
unleſs it appear to bee paid to the Pat ſon of the place from whence they came And ſo 
of the young of cattel, lambs, calves, pigs, colts and the like, where the dam was re- 
moved from one place to another, a rate tithe muſt be paid to the Parſon according 
to the times of their abode in the ſeveral places, from the times of their engendring 
by the month rate. Broo. Dimes 16. 

5. If any have cattel titheable feeding in any waſt place, not commonly knowne to 
be in any Pariſh, yet the tithe thereof is — de paid, and to be paid to the Parſon of 
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Change of 
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Of cattel and 
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Dry catte l. 
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the place where the owner of the cattel doth dwel. | 

6. When the tenth part of the milk is paid, the re muſt be no tithe paid of the cheeſs 
which is made of the other nine parts of the milk. And ſo where tithe is paid for the 
cheeſe, no Tithe is paid for the milk. 

No Tithe is to be paid for Cattel fed for the uſe of the houſe, but if he feed to ſel 
he muſt pay for them. Goldi. 147. Pl. 66. 

But ſee more of this, and when, and bow this is to be paid and delivered in Chap, 

. Sect. 2. 
f Some tithe is to be paid of Parks, Warrens, Pools, Ponds, and Dove - Houſes, ang 
Se. 7. for Coneys, Pigeons, and Fiſh. And ſome would have Coneys in a Coniger, fiſh in 4 
— — pond, or ſeveral fiſhing in the nature of Predial Tithes, and that the tenth of the pto- 
Dove. houſes. fit is to be allowed. g ; | 
But for the opening of this, take theſe things. 
x. That where the things bring in à certain profit, and wu hout much charge, az 
Coneys, Fiſh, Coneys, fiſh, and Pigeons, there is great reaſon the Parſon or Vicar ſhould ave the 
Pigeons. full tithe of them; and in theſe caſes a diviſion may be eaſily made. But Fiſh in à 
River are not titheable but by cuſtome. 

2. the Pigeons are a ſenſible loſs to the Parſon in the deſtruction of Corn, and 
good reaſon then the Parſon ſhould have ſome profit by them. 

3. In ſome caſes, as where Gentlemen have turned their fields into Conigers, and 
laid down their tillage, the loſs of the Parſon hath been notorious, and the caſe grie> 
vous burtfal to the Parſon and Commonwealth, profitable to none but the owner of 
the Land; theſe caſes deſerve no favour. 

4. We conceive the Parſon will have no remedy in this caſe by L1w;and that in all 
theſe caſes there is no thing to be had but what the cuſtom or uſage yeilds ; for Dear 
and Coneys being wild, are not reckoned a mans own till they are catched It is held 
for law, that Conies are not Titheable but by Cuſtome. And therefore where Par. 

Fere Nature. ſons have ſued for them the Judges were wont to grant a probibition: Mareb. f. 56, 
PI. 85. And « man is to pay Tithe of nothing whereof he bath not a property,except 
only che perſonal Tithe which is a ſmall matter; When Pheaſants Partriges, Swans 
and ſuch like wild things of profit become tame, it ſeems they mult pay tithe, but not 
otherwiſe. And for ſuch things of pleaſure as are of no profit, as Hawks, Hounds, 

Matters of Apes, Thruſhes, Poppingjayes and the like, no Tithe ſhall be paid of theſe. 

pleaſure. Some Tithe hath been by uſage paid in the nature of perſonal Tithe for mens 

Perſonal tithe. Trades and labours. So Fiſhers, Fowlers, Hawkers, and the like, not ſuch as Fiſh, 

Trades and la- Hunt, and Fowle for pleaſure, but ſuch as make a Trade of, and ger by Fiſhing Hunt - 

boucs, ing, and Fowling, have paid, So Carpenters, Maſons , and all handicrafts men bart 
| paid; ſo Merchants, Mercers, Drapers, and all Tradeſmen ; ſo men-ſervancs and 
maid-ſervants have paid ſome ſmall matter in the nature of an offering, as the tenth of 
their clear gain once a year to the Parſon: and this to be paid till according to the 
cuſtome of the place. 
And for any other things or for things titheable out of any Land, which bythe 
Lawes,by any Priviledg, Preſcription or compoſition ought to be diſcharged,oo tithe 
is to be paid. But Cuſtome may make a thing Titheable that otherwiſe is not Tiche- 
able. March: 65. 
See more of this, and how theſe Tithes ſhall be paid, Chap. 5. Sef.3. 


When, where, and how Tithes payable muſt be paid and ſet forth, and when 
'the Parſon, Oc. may tale them 8 — 


OR anſwer to this Queſtion in the general, the Law faith, that all Tithes and 
Church duties are to be yeilded and paid according to the uſage and cuftome of 
the place where they are to be paid. Stat. 27. H. 8. 20. 32 H.8.7 And for predial 
Tiches, the tenth part of the profits are to be ſer forth and divided from the nine 
parts in the place where they grow, before the owner taketh away his part thereof: 
and the owner is to ſend to the Parſon, who is to ſend his ſervant when the tithe is to 
be ſevered, and fee that it be juſtly done; and then the law doth give bim a reaſonable 
ume 


— 


Cr. 170. Fitbes, 1o1 


— 
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time to take it away. But the Parſon cannot Tithe bimſelſe or take his oe T ithe 
without leave of the owner, and if he doe ſo, an Action of Treſpas will lye againſt 
him by the owner of the land. And if Tiche be once ſet out and divided, the Parſon 
not the Pariſhioner muſt look to it, for he muſt bear the loſs of it, if any come to it. 
And this ſetting out of the Tithe the Law ſaith muſt be effectualʒ and therefore if the 
owner ſet out his tithe, and then take it away again, this is not a good payment of 
his Tithe: and ifrhe owner ſell the whole to another before the tithe beſet out, 
with an agreement to deceive the Parſon; this is fraud, and not allowed for a good 
payment in Law. And this muſt be heeded asto che manner of Tiching, that the 
—— of the place is to be obſerved; for in ſome places the cuſtome is to leave the 
Tithe irigraſs in ſwathes, in other places in windrowes, in other places in graſs-cocks, 
in other places in hay · cocks, and either way it is good. So for the time when, and 
place where, the'cuſtome of the place mutt be followed, but the parſon ſhall have 
reaſonable time to take it away. Broo. Treſpoſ#125. Cook.'2 Part Inſtit. 610. Browui 
2 part. 
To 900 tothe Parſon the Tenth Acre of wood in a Coppice, or the tenth coard Of trees and 
(if the coards be equal) is a good payment and ſetting forth of this Tithe, eſpecially woods 

if it be the coſtome of Tithing wood inthe Countrey. 

The Tithe of the Maſt of Oak and Beech, if it be ſold, muſt be anſwered by the 

tenth penny; if it be eaten by Pigs, the tenth of the worth thereof muſt be anſwered, 

And the moſt reaſonable way of payment for any thing ſold, is to pay the Parſon the 

tenth penny of the money made thereof. | 

The payment of Tiches and Church duties in the City of London, which is 2 8.9 d. Ot houſes iu 
in the pound of the rent of tbeir Houſes, is to be made according to the uſage there. London. 
Star. 27. H,8. 20. and 32. H.8.7. 37. H. B. 12. (ook, 11.16, 

The Tithe of the new corn-mil muſt not be the tenth penny of the rent, Bat the Sec. x: 
tenth meafore of the Corn, or the tenth tole diſh, if there be not cuſtome in it. But Of Mils. 
the Millard for his Fulling-Mil, Rape-Mil, Paper-Mil, Iron, Powder, Lead, Edge, 

Copper, and Tin Mils; and ſo for an ancient Corn. Mil, is to pay only perſonal Tithe 
as for a Handicraft or Faculty. Paſch. 17. Pac. ohnſons Caſe. Fitz. Nat. Brev: 41. G. 
Ce. 2.44." And if a rate tithe be paid for two Mils in one houſe, and one of them is 
made a Corn-Mill; in this caſe Tithe ſhall be paid in kind far this Mill. And if one 
pair of Mill-ftones be turned into two pair of Mill-ſtones,now both of them muſt pay 
Tithe, and the priviledge is loſt, Brownl. Rep, 1. Part. 31. | 

- The Tithe of the Hay, may be ſet out and delivered in ſwathes, windrowes or cocks Ofgraſs,cut,ot 
as the cuſtome of the place is; eaten. | 

The Tithe fruit of Apple · trees, Pear. trees and the like trees are tobe ſet out and ,. . 4 

delivered when they are newly gathered, and if then the Owner do not give the Par- , Abr — 
ſon notice and ſet them out, and they be by his means loſt or impaired, the Owner is * 5 
chargeable to the Parſon in treble damages. 
| The common courſe of ſetting ont and delivering corne by the common Law, is of 0 

by the tenth ſhock, cock, or ſheaf; but if the cuſtome of the place be otherwiſe, the n on 
Parſon muſt ſit down by it; and if there be a cuſtom to put the corn into ſhocks, and 
that every ſhock be ten ſheaves, and that the Parſon muſt have the tenth ſhock ; it 
muſt be done by two Juſtices, B. R. But without a ſpecial enſtom binding the owner 
of the Land, he is not bound to ſet the Parſons part of the corn up an end in ſhocks: 

Smiths Caſe. Co. B. the (ourt. 

I be tithe. ſeeds and herbs of gardens and fields, as Rape, Hemp, Flax, Parſley,Fen- Or feeds and 
nel, and the like, and of Sage, Mints, Onions, Leeks, and the like, either of the ſeed, herbs, 

or of the Herb before the ſeed time; this muſt bee paid at the time when the owner 

doth receive in his nine parts thereof, 

The time when the calves and Lambs are to be paid and delivered, is when they are | 
wearable, and able to live without the Dam, and nnleſs there be any cuſtom herein of — 2 
againſt the Parſon, at this time all theſe young — are to be delivered. And if the — 
owner ſell any calf or lamb, in moſt places the Parſon is to have the tenth penny 
of the money and ſo he muſk, if there be nothing in the cuſtom againſt it. 

And if the owner kill a calf in ſome places, the Parſan bath the right ſhoulder , 

Naonnnn 2 | and 
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And the cuſtome muſt be yielded to as reaſonable, if uny'thing though never ſo little, 
be paid for it, otherwiſe not. MY bas 00 
Of milk and The Tithe of Milk and Cheeſe is to bt paid in the feaſon thereof, and ſo long, aud 
_ ſo ſoon as either of them is taken by the patiſhioner. 
Bees. The tench meaſure of Honey and the tenth weight of Wax, not the tenth Bee, 
; nor the tenth Sw#rm of Bees is to be paid for Bees, 
The Tithe of Chickenand Eggs, of all kind of tame Birds or Fowle, as Swans 
— — Hens, Ducks, Geefe, they ate to be delivered and paid, or that which is paid for 
uc ang tame them, according to the cuſtome of che place. But for wild Swans, Geeſe and Ducks, 
| if they be taken in, and from a certain and knowdb place, they are ſaid to be titheable 
a3 Predial Tithesʒ but if from incertain and unknowne places, they are ſaid to be as 
perſonal Tithes. Bat I ſuppoſe no Tithe is co be paid in either caſe. 

Se. z. For perſonal Tithes, which is for Trades, Crafts, and manual Occupations, and 
Perſonal the profit made thereby. It is provided by « ſpecial Law, that all ſuch as uſe tradi 
tithes. buying and — bandicrafts ſ except common Labourers) ſhall pay their I uber 

as they were uſed to be paid forty years before the Statute of 2 EA. 6, and #s of right 
they ought to be paid. And for this the Pariſhioner doth ule at or about Eaſter (in 
moſt places the uſual time of payment for ſmal Tithes) to pay a ſmail ſum of 
to the Parſon or Vicar. And according to the cuſtome of that place men are to pay, 
for without a cuſtom for it nothing at this day is to be paid for this: by three Judges 
4 0; B.17, ac. 
0 And Fr or any of theſe things, in caſe where the Owner may let or ſell the 
thing of which the Tithe is 8 —_ is to let che Parſon or Vicar to 
bavechetenth penny made ie, 4s ave —— of grounds let to 
ſtrangers out of the Pariſh; in which caſe the Parſon bath commonly ,ant.muft have, 
ifthere bene cuſtome againſt it, the tearh penny of the Rent. 

But in no caſe the a or Vicar may talee his Tithe before the ſame be ſevered 
from the nine parts amd Tithed: And if the oer will not cut his corn till it be 
ſpoiled, the Parſon is remedileſ. 12 EA. 4 D. & St. 169. | 


Who muſt pay the Tithe that is tobe paid, and may be ſued fer it : andty 
— Tithe muſt be paid 4 


Sef. 1. OR anſwer to the firſt part of this Queſtion, take theſe things. 
1. That generally he that receiveth the nine parts , is to pay the tenth part to 
the Parſon. And yet if a man that is owner of a Coppice, or other ſuch like thi 
he cut it and ſell it 81lz in this caſe the Seller muſt anſwer the Parſon for his tithe and 
not the buyer. And therefore if A. cut the graſs of his ground, and put it all (not 
ſetting out Tithe) in a rick in the ground, and three months after he ſell it away to i 
in this caſe B. cannot be ſued for this tithe, H7//.16. ac. by chief Juſtice, in 4. 
fields Caſe; nd if one ſell Uuderwoods flanding, the buyer got the ſeller maſt anſwer 
the Tiebe. But the Tiche due for fellers before the ſale, the ſeller muſt anſwer for this. 
Executor. 2 If a Pariſhoner dye before be pay his tithe, his Executor, if he have Aſſets, 
muſt pay it. | 
3. If a Pariſhoner let or ſell his ground or herbage, it is ſaid the Parſon may fue 
the owner of the ground, or the owner of the Cartel, at bis choiſe, which is reaſon- 
able, if the uſage be not againſt it. 
4. If Cartel be ot pledged, the Gagee muſt pay tithe for them. But if 1 
deliver my goods to H. to be redelivered to me I muſt pay Tithe for them, 
And for anſwer to the ſecond part of this Queſtion, theſe things are to be known. 
1, The Tithes muſt be paid to him that ha — them, be he Lay- man, as an 
8 a Clergy man(as we have called chem and) be he parſon or Vicar of 
the place. 
2. The rule generally is this, that the Tithe muſt be paid to the parſon or Vicar of 
the Pariſh wherein itariſeth, and not to the Parſon or Vicar of another Pariſh. 
| 3+ The Tithe hapning in the time of the vacation, the ſucceeding Parſon is to have 
«;datcliey chat it in may keep up ſo much thereof as to pay them their charge 
in 
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in the collect ion thereof, and to Miniſters thar did ſerve the Cure there. And if one 
de put into a place, and then he is removed, and another is put in, the firſt of theſe 
ſhall bave the Tythes that hapned in the vacation time, H3/. 18. Fac. Woods; Caſe. 

4. If any man have Cattel Tycheable feeding in any waſte, or place which is not 
certainly known to be io 8 Paridhthe Tythe thereof hal be paid. to the Parſon of the 
place where the Owner of the Cattel doth dwell; | 

5: If a man living in the Pariſh of A, being a common Fiſher, Fowler, or Hunter, 
and Fiſh, Fowle,or bunt in the grounds of H'in B,and take ſiſn thete, if this were free 
ind without reward in H then it is a perſonal Tythe that maſt be paid to the Parſon 
ofe A, But if H bad money or reward for this, then it is ſaid H muſt pay the Parſon 


of J. as for a predial Tythe. ; | | 
6. Perſonal Tythes arc alwaies to be paid to the Parſon or Vicar of that plate 


where the perſon that is to pay the Tyches doth dwel, 


Which way the Owner of Tythes, and ſuch like things, 
way recover them being detained, 


t anſwer to this, we are to know, that by the ancient Law of the Nation, 

Tythes were not recoverable by any man in any place but in the Spiritual Court 
uud thereby no perſon bat ſuch as they called Spiritual perſons, or Clergy men, an 
this Eccleſiaſtical Court is gone, But they are now recoverable by all forts of men 
alike, aod in theſe waies, Firft for Predial Tithes, ſuch as are the Tythe 06 Wood, 
Graſe, Pruic, Hay, and the like divideable things; if theſe be not duly and truly di- 
vided and ſet forth, as before is ſhewed they ought to be, the Parſon or Vicar may 
ſue for them in any of the Courts by an Action of Debt, wherein he ſhall recover 
treble damages upan the Statute of Ed. 6. 
But for lefſer Tithes of Wool and Lamb, and the like, no Action will lye upon this 
ſaruce, nor for money given to the Parſonin lieu of them. But fos the one and the 
other, the party grieved may at this day ſue in the Chancery, or in the Exchequer, 
or before two Jallices of the Peace, who in moſt caſes for all Tythe, Offerings, 
Oblations, Obventions, rates for Tythes, and all Arears thergof, are to give relief, 
Stat., 57 H. 8.20. 2. Ed. 6. 13. 32. H. 8, 7. Cock wpos Litt. 159. 

And it the Tythe be once ſevered and ſer forth, and they be after taken away by the 
owner of the Land or a ſtranger; in this caſe the Parſon may have an Action of 
Treſpaſs againſt him. Bro. Di/mes 6. Brownl. 2 Part 30. Miniſters put in by Autho- 
ritie of Parlament and now pu: out by the death of him that was ejected, And ſuch 
who having been preſented liace the fitſt of April 1653. and are not approved by 
the Commiſſioners for Approbation, and are therefare put out, may be releived for 
their Areares by the Commiſſioners for putting aut of Scandalous Miniſters by the 
new Ordinance. Auguſt. 29. 1654. Alſo all ſuch as thoſe Commiſſioners doe put 
in, they may helpe chem co their daes, 


In what caſe, and how a perſon or place may be — and diſcharged 
of Tythes : and what ſhall be a gaod diſcharge, or not. 


— perſons were ſome of them formerly diſcharged of Tythe by their Order Seck. 1. 
but there are no ſuch diſcharges now ; but a diſcharge of Tythes may be at this 
ii by the cuſtome of a County, or by a Preſcription, or by a Compoſicion, which 
«firſt was made by and between the Parſon, Patron, and Ordinary,aad another, or 
by an ajteration of the place out of which the Tythe doth come, ar by an Act of 
Parliament, and by a unity of poſſeſſion Cos. 1 pert 33.2 & 3 Ed. G. 13. 31 H. 
8.7. Cook, 44. Brownl. 2 part 20. Or by priviledg, as certain Religidus Orders, 
Templers, and others of which there are none with ys. And therefore no fuch dif. 
charge can be amongſt vs at this day, Browalew' f 2 part 33. Or they may be 
ſaſpended for a certain time, and revived again, Of all which ſee examples in the 
* _ FR mn | 

map may {charged of payment of Tythe by s cuſtom or preſcription: 
Wberein theſe things are to be known. 1. Cuſtom 
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tion. 

And what is 
good or not. 


Seb. 2. 
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1. Cuſtom and Preſcription do differ but little; cuſtom goes to a place or Coun. 
ty, and preſcription to a perſon. | 

2. A Cuftom applyed to a Country to pay no Tythe in ſome caſes,as the Cuſtom 
for the Wild, being forty Pariſhes in Suſſeæ, to pay no Tythe, is good. But generally 
ſuch a Cuſtom is not good, and a preſcription to pay no Tythe, nor any thing in 
lieu of it, is not good, nor will it diſcharge,though nothing can be proved to be Paid 
within the time of memory, D. & St. 171. 167: Bro. Preſcrip. 92. Cock. 244, And 
yet one may ſhew a diſcharge of his Land another way which will amount to the 
payment of ho Tythe, nor nothing for it. | 

3- But any man may preſcribe de modo decimands ; i. e. to pay money or other 
thing in lieu of the Tythe in kind for a Manor, Farm, or piece of Land; and if de 
can prove this time out of mind, this will diſcharge him. Cock 1. 44. 45. And 
therefore a Preſcription to pay 4 d, or any other ſum of m for all his Tythe 
whatſoever, or all bis Tythe Hay, or all bis Tythe Corn in ſuch a Farm or ſucha 
Cloſe, is good. If one Preſcribe that be is to put the Corn of the ground in Hiltock; 
or Cocks, &c. and that for this the Parſon is to have no Tythe Corn every ſecord 
year, or is to have no Tythe in ſome part of the ground, this is good. So if he pre. 
ſcribe to pay the tenth fleece of Wool, and for this to be diſcharged of the Tythe af 
the locks ; this is a good preſcription. 36. 37. Eliz. Co. B. 7e/ops caſe. But if one 
— becauſe he doth pay Tythe Hay, he is to pay no Tythe Corn; or bet aue 

e payeth Tythe Corn, be is to pay no Tyche of his Cattel; this is dot 

Smiths caſe Hill 8. Fac. B. R: So if one preſcribe to be diſcharged of Tytbes in one 
place, becauſe he payeth Tythes in another place ; or to be diſchargedofTythes of 
Lambs, becauſe he payeth Tytbe of Wool; or to be —.— of Lychen of other 
Cattel, becauſe he payeth 12 d. for a Cow; theſe are not good preſcriptions, Fla. 
woods caſe, 7 fac. Co. B. If acuſtom be alledged, that rbe Parſon ſhall have but 
the tenth ſheaf of Wheat for the Tythe of all manner of Corn and Grain; this i 
not a good cuſtome. Mich. 11. Pac. Co. B. forks caſe. 38 Eliz, Co. B. 
So a Cuſtom was alled ged, that the owners of a Farm had been uſed time ont of mind 
to take back ;o ſheafs of their Tythe Corn again after it was ſet out, to theirownuſ; 
This was diſallowed. Cuſtom to pay Tythes in kind for ſheep, if they contione in 
the pariſh all the year, but if ſold before their time, but a balfe penny for every ſheer 
ſo ſold, it was held no Cuſtom. But a Cuſtom to pay no T ythbes ef loppirg 
or wood for fire, Hedges, &c: is a good Cuſtom, B. R. March 79. pl. 128. 

4. A Preſcription to pay a ſhoulder of a Buck or Doe, when they are killed, i 
lieu of all the Tythe of a Park, is good, and will diſcharge the Park. 3. 7 & 37 Bla. 
Shipdams caſe, And although after the Park be diſcharged,and converted into tillage 
or hop round, yet it is held that the Parſon ſhall not have Titkes in kind, but the di- 
charge ſhall continue. M. 5. ac. Co. B. Adjndg. M. 11. Fac. Cv. B. Cottpers Cie 

5. A Preſcription to pay a leſs part then the tenth part, may be good and binding, 

6. A Preſcription that if one have leſs then ſeven Lambs, he ſhal pay but 16.1 
piece for them, is good. Curia 7. ac. B. R. Patches caſe. | 

7.APreſcription to be diſcharged of Tithes for every houſe in. London, in lieu of 1:4, 
of the rent made of the , is good. Cos 11. 16. And fo for any other thing 
that may be conceived to have a reaſonable Commencement, the Law will admit i. 

8. One may preſcribe, that he, and all thoſe whoſe eftates he hath in the Manoot 
of Dale in Dale, time out of mind, have paid to the Parſon of Dale for the time being 
a certain Penſion yearly for the maintenance of Divine Service there, in ſati 
of all the Tithes atiſing and growing within the Manor of Dale ; and preſcribes fur 
ther, that he and all thoſe whoſe Eftates he bath in the ſaid Manor, time out of mind, 
have been uſed in regard of the ſaid penſion ſo paid to the Parſon, to have all the 
Tythes happening and ariſing within the ſaid Manor or any part of it; viz. of il 
the Lands held of the ſaid Manor or any parcel of it; this is a good Preſcription, 
and may have a reaſonable beginning thus, That the Lord was ſeized of all the Manet 
defore the Tenancies derived out of it, and by ſome good Compoſition or Gtant be 
eween him, the Parſon, Patron, and Ordinary, it was granted to him in lieu of 
money, which muſt be intended becauſe time out of mind it bath been ſo paid. = 
i 7. . 
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+, 45+ But without ſome ſpecial matter alledged, a Lord cannot preſcribe after this 
manner in him and all thoſe, ec. generally. | 

9. A Preſcription to pay money for the Tythe of Milche beaſts is good. But a 
Preſcription that for the paiment of Mony for Milche beaſts, he ſhould be diſcharged 
from the payment of money for other beafis, or to be diſcharged of Tirhes for all 
Agiſtments in the Land is not good. Golasb. 147. pl. 66. 

10. A modns dirimands, cannot be laid as to offerings and ſach like perſonal things 
March 81. pl. 131, Alſo a Pariſhioner may be diſcharged of Tithe by Grant or an 
agteement wich che Parſon ; if he be a Spiritual Perſon, he may diſcharge it for his 
life ; if he be an Impropriator, he may diſcharge it for all the time he hath the Par- 
ſon8ge. But a ſpiricuall Perſon cannot by his agreement bind his ſucceſſors And pay- 
ment ofa ſum of money in lieu and recompence of Tithes for ſixty yeers, or there- 
about: is held a reaſonable time to make a preſcription. Cook up Lite. 1 4. Crompt. 
Zur. 77. Dyer 7.9. Tythe may be diſcbarged by the alteration of the place or thing 
out of which the Tithe is to come. For the opening of which take theſe things. 

1. If one preſcribe to be diſcharged of paiment of Tithe Hay for ſuch a ground, 
or the Tithe Corn of ſuch a ground; and the owner change the nature of the 


Sea. 3. 


By an alterati- 


the Paſture into Tillage, or Tillage into paſtare ; in theſe cafes the preſcription is 

gone. Hill. 7. Jac. B. R. Shiprons caſe Adjndged. But if the preſcription be general, or ching dr 
4 d. for all manner of Tithe ariſing in ſuch a ground, there the alteration will nog of which the 
hurt the preſcription, So it is if one preſcribe to. pay the ſhoulder of every Buck and Tiche doch 
Deer of his Park for all manner of Tithe of the Park, and the- whole Park be after — 
diſparked and ſown to Corn, it is ſaid the Preſcription is gone, and that Tythes muſt tion. 1 
no be paid in kind; but if any part of it remain a Park, and the reſt only be ſowed, Whether gone 
n is otherwiſe. 3 6, 37 Eliz, Shipdams Park in Norfolk, So it is ſaid, If all the ot not. 


Parks be ſuffered to fall down, which is a diſparking in Law of the Park. yet the 
ſame doth not deſtroy the manner of — for the ſame may be a Park, again. 
But ſome doubt of this. And a difference hath been taken, wheres Preſcription runs to 
ſo many Acres of Land certain for in that caſe the m continiueth : and where to 
the Park in the name of a Park, in which caſe it is gone if it be diſparked. Poſch.19: 
fac, Co. B. Pools caſe, und in Brownl. Rep. 1 Part Paſth. 10. Fac. Cv. B.35- It is 
doubted whether the Tithes be not gone in both caſes ; and held, thatif a man can 
preſcribe for ſo many Bucks, that this Park is diſcharged, and if it be diſparked, that 
the preſcription is not gone. If a man have a o Aecimandi for Hay in Black-acre, 
and he ſow the ſame acre 7 years together with Corn, this doth not deftroy the 
modas dec imandi, but the ſame ſhall continue when the ſame is made into Hay again. 
Hughes Rep. 194; pl. 278. But the Parſon will have Tythe in kind when it is ſowed 
with Corn, & cc. 

2. And if two Fulling Mils be under one roof, and a rate-Tithe be paid for the 
Mils ( which is a kind of preſcription ) and after the Mils are altered, and made into 
one Corn. Mil, in this caſe the preſcription is gone, and Tithe ſhall now be paid in 
kind. So if chere de but one pair of tones in the Mil, and after there is another pair 
of ſtones put in the Mil ; now Tithe muſt be paid in kind, and the manner of Tithing 
n gone. Brownl. Rep. 1 Part. Paſch. 10. Fac, 31. 

3. If I bavethe Tithe of the Hay of a cloſe, or all manner of Tithe there, and the 
owner of the ground turn it from Meadow, to Tillage, or to hops, or the like, or 
turne it from Tillage to paſture, the Tithe is not gone, but ſhall be paid in kind as it 
falleth. So if one turne wood-ground into Meadow or Tillage, the owner ſhall pay 
Tithe in kind, and Tithe is not loſt hereby; only if it fall out to be within the caſe 
of barren heath, be ſhall p iy for ſeven years no more then was paid formerly for it, 
Sec it before. Paſch. 18. Pac. B. R. Conrt in Baxters Cale. 

4. If one be to day a ſum of money for the Tithe of a piece of ground, and the 


| —— be after turned to houſes and gardens; in this caſe the manner of Tithing 


oth continue. Cook 11. 16. | 
5. If one turn his paſture into a Coniger, and make coney-borrowes in it, the 
Tithe will not be gone: But I conceive, it doth continue as it did for the manner of 
Titbing as before, and no new manner of Tithing, See before Tithe of Coneys. A. 
13. Car. 3. R. | 6 If 
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Suſpenſion. 


Ses. 4. 
By Act of Par- 
liament and 
nalry of po- 
ſſeſſion coge- 
ther Whether 
gone or not. 


Tithes, Cue. 59. 


6 If the Vicar keep the Glebe in bis own hands, it is ſaid, That ſo long he is to pay 
no Tithe to the Parſon impropriate. But if he leaſe it to another, then the Leſſee 
muſt pay Tithe to him, and if he ſow the Land, that be muſt pay Tithe as other 
men. BroWnl. Rep. 69. | 

7. If a Parſon impropriate keep his Glebe in his own hands, he cannot pay Tithe 
to himſelf. But if he ſell or let it to another he ſhall pay Tithe as other men. Andif 
a Parſon purchaſe Land within his Rectory, no Titheis to be payed for this whiles it 
is in bis own hands. But if he after leaſe the Parſonage; his Leſſee ſhall have Tithe 
of this new purchaſed Land. ' And if be make a Feoffment or Leaſe of the purchaſed 
Land, bis Feoffee or Leſſce muſt pay Tithe again, Cook upon Lite. 139,11. 14, Bro, 

Diſmes 17. Dyer 43. | : . 

And if one purchaſe a Parſonage and a Manor in the pariſh diſcharged of Tithes, 
and then leaſc part of the demeſnes of the Manor; it is ſaid the Leſſor ſhall have 
Tithe of this part. Bro. Diſmes 17. Sed quere of this. 

8. If Land lye in a Forreſt in any pariſh, and is Tithe-free, and the Forreſt bed if. 
Forreſted,now it ſhall pay Tithe in kind. rompt. Tur. 52. Lord Ch. Baron at Sarum 
Aſſizes. 5 

* alteration of payment ( as if in ſtead of the money to be paid, another fam, 
or Tithes in kind bave been paid for twenty yeats paſt ) will not deſtroy the pre- 
ſcription. Cook pon Lit. 14 Dyer 7. ; 

Lands may be diſcharged from paiment of Tithes by Act of Parliament, as by a uni- 
ty of poſſeſſion of the parſonage, and Lands which did pay Tithes, or by an appro. 
priation or otherwiſe, in the hand of Religious and Eccleſiaſtical perſons, (as they 
were called.) So that now at this day by the Statute of 31 H. 8. 13. Such a nity 
in the ſaid Religious houſes and perſons will be a diſcharge to all Patentees from the 
payment of Tithes of Lands that came to the Crown by the ſame Statute. But then 
this unity in the ſaid Religious perſons muſt have been jaſta, obtained by Right; 
for if either the Parſonage, Vicarage, Tithes or Lands had come or been united to 
their houſes by diſſeiſins, or other tortious and unlawful Acts, this had not been a 
good diſcharge within the Statute. 

2. It muſt bave been 2qs#a/s., there muſt have been a Fee · ſimple both in the Lands 
out of which the Tithes were to be paid, and in the Parſonage or Vicarage in them; 
for if the Abbots, Pryors. or other religious perſons had held but by Leaſe, thu had 
not been ſuch a unity as theStatute intended. 

3. It muſt have been libera, free from the payment of any Tithes, for if their Far- 
mers or Tenants, at wil or years had paid Tithes, that bad not been a ſufficient unity 
to bare diſcharged the Land 4. And laſtly, It muſt have been perpetua, time out of 
mind. And then for the infinite impoſſibility, and impoſſible infiniteneſs that ſuch 
Immunities and diſcharges, that ſuch religious perſons and houſes had before time of 
memory could not be known ; ſuch unity had been a good diſcharge of the Lands in 
their own hands. And if the Monaſtery were built in the time of memory, or a 
priated within the time of memory, and Tithe were paid before this, it willnot 
turne to diſcharge it: 

And at this day ſuch an unity is a good diſcharge for the Kings patentees, with 
the Statute of 31 H. 8. But ſuch Lands as came to the Crown by the Statute of 27+ 
H. 8: of diſſolution, muſt at this day pay Tithes, alchough the Lands in the bands 
of ſuch teligious perſons or houſes were diſcharged from the payment of Tithe ; 
for the priviledges being perſonal priviledges, were extinguiſhed by the Ststute of 
Diſſolution, and there are no words in that Statute to ſave them: Star. 31 H.8, 13 
7 H. 4. 6. 32 H. 8.7. (ook 11. 14. 2. 42. Dyer 278. 349. 277. 


Of other Profits which the Parſon and Vicar doth claim. 


T= are ſome other ſmall profits which Parſons and Vicars claim as belonging 
to their Parſonages and Vicarages beſide Tythe, and money in lieu of Tithe, 4s 
Mor:uaries, Oblations,Obventions, Cc. Ard as to Mortuaries theſe things are to 


be known 1 That no Mortuary is to be paid, but where it hath been uſed to 1 = 
1 2 There 
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2. There ſhall be bur one Mortuary paid, and no more. 
No perſon that doth keep hanſe, myſt pay them. 
: No Womanthat hath a Husband ſhall pay them: 
- — ur muſt be paid after this proportion, viz. H 
. Where they are to viz, He 
that dach hevieg neods nater ten marks ſhall pay nothing ; for Goods above that 
value, and under thirty pound, but three ſhillings four pence z for Goods above 
thirty pound, and under forty poand,fix ſhillings cight pence ; for goods above forty 
pound, how much ever it be, but cendhillings; abt 
2. Al chis account muſt be made onely out of the Goads remaining after debt 
yr The Parſon of the place where the party dwella, not of the place where he dicth, 
muſt have it. 21. H8.6. 26 H.8.15. - | f Oblations, Ob. 
There is no more to be ſaid for Obventioas, Oblations, and Offerings, which ſeem — 


to be all ene, bat that they by the Law now in force are to be paid as formerly they 
have been. 323 H. 8.7, 27 H.8.20. 2, 3 Eds. 13; Co. 11. 16. 


What Tithes the Parſon, and what the vic a5 ſpall baue. 


is, theſe things are to be known. 
= — — Tithes if chere be no Endowment 


the Vi Hnghs Rep, 
* — 22 , for albeit the Compoſition be, that he ſhall 
have Gala, yet if he never any more but Hay, be ſhall have no more now, 


3. The Vicar cannot have Tubes hut by Donation, Compoſition, or Preſcription, 
for all the Tithes de jare appertain to the Parſon. Aſarch 11. pl2g. 

4. If the Compoſition be, that the Parſon ſhall have all the Tithe-corn, and the 
Vicar all other Tithes ; and one ſow his errable with Saffron, the Vicar not the Par- 
ſon will have it. Vicar of Farwhams caſe, (v. B. Z 

J. That which che Vicar and his Predeceſſors have received time out of minde, 
that he (hail have. 

6. The Vicar will have Tithe of Saffron, of Land newly ſown with Saffron, albeit 
COTE nn CC years together, By Juſtice Pophens. 
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It is commonly held, That if the Vicar be to have the Tithes of all the Crofts 
in lich place, that yer he wall cot have the Tubes of the Crofts, parcel of the Par- 
ſonagez and if he be to have the Tithes of all the Dove · houſes of the place, yet he 
ſhall dot have the Iithes of the Dove · houſes belonging to the Parſonage. 

8. If che Vicar by the Endowment, be to have the Riche bay of all the Meadows 
in fucha place, yet he ſhallnat hereby have any more but the Tithes of thoſe that 
were Meadows at the time of the Endowment» and not of thoſe grounds that were 
made Meadow ſince the Endowment. By Baron Denham a difference was taken where 
an Endowment is Local, as where the Vicar doth claim to have all the Tithes in ſuch 
grounds, and he hath always had the Tithe of that place, and it hath never been ſow. 
ed, and be bath no Tithes, but the ſmall Tithes of the reſt of the Pariſh by the En- 
dowment, yet if it be new ſowed, be ſhall hase the Tithe of the Corn: But if be be 
to have the {mall Tithes generally, and he bath always had Tiches in ſuch a place, and 
it was never fowed, and now it is ſowed to Corn; in this caſe he ſhall.not have the 
Corn, 8 Car. at Saran Aſſiſes. 

9. If a man hath 3 Adodus decimand; for Hay in Black-acre, and he ſow it ſeven 
years together with Corn, the Parſon will have the Corn ſo long. And the Vicar the 
Hay, — Adds decimand, or Hay in kinde, if he beendowed of it. Hugh: Rep. 
194. pl. 274. 5 

See more of this. in Service of God, aud che old Statutes for Tithes. Pro ¶ le 7. 
I Rich. 2. 14. 5 Hen. 4. 11. 27 Hen. 8. 20. 28 Has. 81. 32 Hg. 7. 37 H.8. 12. 


2,3 Ed 6.13, 
O00000 CHAP. 


— 
- — — — 
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: CHAP. CLVIII. 
Of Title and Toll, of Counties and Towns. 


Title of Entry, fp 


ile of Entry is properly where a man bath a lawful cauſe t 
what; 


come upon, and enter into a thing which another hath, but 
hath no Action to recover it. As when an Eſtate is made 
au pon Condition, and the Condition broken, or one hath 

aliened in Mortmain, or die without iny Heir fo that the 
Land Eſcheat ; in theſe caſes, the party that is to enter for 
the Condition broken, or the Lord of whom the Lands ate 
held which are aliened, or in which the Tenant died, is faiq 
to have a Title of Entry. But this word is ſometimes taken 
more largely and applied to the Right or Title a man hath to Land by any means 
whatſoever ; and then ig ſaid to be a juſt cauſe of poſſeſſing that which is our own: 
For the Law doth pur a difference between Title of Entry, and Right of Eny, 
for Title of Entry is ſaid to be where no wrong is done; as in the caſes before. - By 
Right of Entry is where a wrong was done before, as where a man hath wrongſully 
entred into my Lands, or taken away my Goods, by Diſſeiſin, or the like ; inthis 
caſe I may have an Action, and ſometimes an Entty alſo; but in the other, there is 
onely an Entry given. And where the Law gives an Action onely, as the onely Re. 
medy to reduce the poſſeſſion, there it is called a Right of Action, but where an 
Entry, there a Right of Entry. PI. 555. Finches = 105. (0,10, 48. 


of Toll: 


SeB. i; His word Toll in a general ſenſe, doth ſignifie any manner of Cuſtom, Subſidy, 
Tol, what. _ J Prefiation, Impoſition, or ſum of — demanded for carrying out or bring- 
ing in of Wares, to be taken of the buyer; and is ſometimes uſed for a liberty to 

buy and ſell within the Precincts of a Manor; and ſoit ſeems to be but as aFairor 

Market: Sometimes it is uſed for a Tribute or Cuſtom, to pay a little ſum of money 

for a conveniency of paſſage, or ſome other thing. As where it is claimed for the 

Stalage. ſetting up of Stalls in Fairs or Markers, which is called Stallage, or for the digging 
Pickage. of the ground there for that purpoſe, which is called Pickage, or for drawing up of 


Crane. Veſſels out of a Ship into a Wharf, which is called Cranage, or for going over ſuch 
Pedage. a place on foot, called Pedape, or for paſſing over a Ferry with Man or Beaſis which 
Paſege. is called a Paſſage, or for paſſing over a Bridg, which is called Pontage, or for the 


Pontege. paving of a City or Cauſway, which is called Pavage, or for the making of a Wall 
Pavege, in time of War, for defence of the Nation, which is called Murage, or for the weigh- 
— ing of Wool, which is called Tronage, or for a Paſſage with Wares, which is called 

Peſſage. Peſſage : Butthis wordis moſt properly taken for a payment uſed in Cities, Towns, 
Markets, and Fairs, for Goods and Cattles brought thither to be bought and (old, 
(0.8. 46,47. 11 H.6.19. 9 H.6.45. Kelw.138. 145. Fitz Toll. 138, 7 H. 44. 

* As touching all theſe things, this is to be known. 

Property, 1. That theſe payments are not incident to Fairs or Markets, but they may be 
without them; for the ſale is good there without payment of Toll, and the Pro- 
perty altered. Curia. B. R. Hill. 17 Pac. 

Preſcription; 2. They were at the fiiſt by the Kings Grant, and now are claimed, and may be 

3. It is held the Lord Protector may by his Prerogative create ſuch a Toll, a ſmall 
ſum of money to be paid for ibis. 
4. But. by Cuſtom or Preſcription, it may be claimed not onely for ſale of Goods, 
but for a ſtanding in the Fair or Market. | 
5. The ſum demanded muſt be a ſum Incertain. 


6. It 


N 
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6. I i ſaiCic hath been adjudged, That be that bath a Toll in a Market or Fair, bini. 
by Preſcription or Grant of che King may diſtrain for it. Trin. 38 Eliz. Z. R Heddy 


and Wheel hevſe. . | 
7. This Toll for ſale in a Fair or Market, is to be paid always by the buyer,unleſs 


there be a Cu om to the contrary, for then it muſt be paid as the Cuſtom hath been. 
8. Toll is not to be paid for the things a man doth buy for bis own expences, un- 


leſs the Cuſtom be otherwiſe. 
9. Nor is it to be paid for Goods brought into the Market or Fair, unleſs he ſell 


it, without a ſpecial Cuſtom. See for all theſe things, 9 Hen.6. 45. 28 A pl.53. 
2,3 Ph. & Ma7. 31 Elix. 12. Weſt.1.30 Fitz Toll. 138. 7 H.4.44. 1; H. 4.14. 
See Fair and Co. 2 part. Inſt. 220, 221: Where moſt of theſe points are agreed to 


be Law, 
10. Murage, which is a reaſonable ſum taken for Toll of every Cart, Wain, Horſe Murage, 


laden coming to that Town, for rhe incloſing of the Town with Walls of defence 
for the ſafeguard of the people, in time of War, from Inſurtection, Uproar or Tu- 
mulcs, This Pontage, Pavage, Keyage, and the like payments are due, either by 


Grant or Preſcriprion = 
11. But if a Wall be made, which is not defenſible, nor for ſafeguard of che peo- 
ple, then ought not this Toll to be paid. Go. 2 pare. oft. 122. 


Of Towns aud Counties. 
Oc Towns, there are thefe Statutes following. 


m_— 


For Barwick. 22 Ed.4.8, 1 Jac. 28. Berwick 
For Sranes, 1 H. 8.9. * 
For Cambridge, 34, 35 H. 8. 24. Cambridge. 
For Briſtow. See 1 April. 1650. a Briftow. 
For Newcaſtle. Ste 9 H.5.10. 21 H 8.18. Neweafile, 


For London. See De Gavelit, 28 Ed.3.10. 1 H. 4. 13. 35 H.8,10. 14 Decemb. Londea. 
1649. 4 Hay, 1649. 

For Norwich. See 33 H. g. 16. 1 Ed.&6. 5,6 Ed. 6.24. 1, 2 Ph. & Ma.14. Norwich, 

For Durham. See © Eliz. 27, 21 lie. 29, Durham. 

For Lancafter. See All, 25 June. 1649. Lancafter. 

For the County and Sheriff of Norchwmberland, See 23 H. 6. 7: ; Northumber- 


3 — 
— — 


CHAP. CLIX. 


Of Tranſportation, and Importation. 


Or Tranſportation of Gold, Silver, Money, &. See 9 Ed.3: 1, Sed. 1. 
38 EA;. 3. 3 R-2.3. 5 R. 2.2. 2 H.4.5. 1 H. 6. 6. 2 H 6. 2. Of Tranſpmation 
Iron, ſee 28 Ed. 3. 5. 19 H. . 5. Crompt. Pur. 111. Of Braſs, ſee 2 Imortati. 
3 H 8.7. Of Cloath, ſee 30 Edw.3. 7. 17 R 3. 4 Ed4.1. _ 

3 H.7.1. 5 H.8.3. 33 H. 8.19. 8 Eliz.6, Of Corn, ſee 17 K. 2. 7. 
4 H.6.5. 1, 2 Phil. & Ma.y. 21 fac. 15. 4 H.6.5. 3 Ed.4.2. 

5,6 Ed. 14. 1,2 Ph, & Ma. 5 Elis. 5. 13 Elix. 13. 35 Eliz.2,y, 21 Pac. 21. 

3 Car. 4. 34, 35 H.8. 9. Of Wool, Lead, Tin, Leather, and Fullers Earth, See 

14 R.2; 2,5,6,7. 38 Ed.z: Stat. 1. 6. 2 H5.2. 14H.6.5, 7 Ed4.3. 3 H.. . 

8 H.6:22, 20 H. 6. 4. 5 Eliz.21, 8 Elic. 14. 18 Eliz.8. Alt, 8 Anguſt, 1651. 

and 19 Pan. 1647. 1 Pac. 22. 28 Ed.z. Star. 2.3. 31 £d.3.9. 36 Ed.3.11., Of 

Sheep, ſee 3 H. 6. 2. 8 Eliz.z, Of Butter and Cheeſe, fee 3 H.6. 4. 18 H. 6.3. 

Of Victuals, ſee 25 H. S. 2. 1,2 Ph. & 44.5. Of Bell-Metral, ſee 2,3 Ed. 6. 37. 

Of Thrums or Woollen-yarn, ſee 3 H. 6. 23. 33 H. 8. 16. 13 Flix. 11. Of 

Horſes, ſee 5 Eliz.ig, 11 H.. 13. 1 Ed.6.5, Of White Aſhes, ſee 2, 3 Ed 6. 27. 

Oo000002 Of 
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 Treſpaſe. Cue. 


Sea. 1. 
1: Treaſs, 
what ic is. 


How many 
kindes of it 
there are. 


Sed. 2. 
Menacing,whas 
it is. 


Aſſault, what is 


it is. 

Battery, hat 
it is, 

Maim, vbat it 
is. 
Impriſonment, 
What it is. 


Property. 


2. Writ of Treſ- 
paſs, what it is, 


VVV 
Of Beer, 3 Pac. 11. Of Fiſh, 5 Elix. 3: 13 Elis 11. 39 Elis 9. Of Other things, 
35 Elis. 11. 39 Eliz- 14. 6 H.4.4. 3 Ed.4.4. 22 Ed.qs. 1R.3. 12. 2, 3 E46, 
26, 37. 5, 6 Ed.6, 15. 1 Elis. 13. 5 Eliz. 7. 22, 33- Att, gOftober 1651, 
For Importation, See 4 E4.4-14. 1 R. 2. 12. 19 H.7.21, 28 H.8.4, 3 Eke. 9; 
35 Eliz.11. 39 Eliz.1o, 13. 11 E4d.3.37. 38 Ed. 2. 11. 27 Ed3.1,5, An. 
20 eAupnſt, 1649. 20 September, 1649. Att, g October, 1651. ; 8 
See Ships and Shipping. | 


—— 


CHAP; CLX. 
Of Treſpaſi. 


He word Treſpaſs in our Law is commonly taken for a wrong gr 
offence done by one man to another. And ſo it is ſometimes apaing 
the perſon of a man, and ſometimes aꝑainſt that which is his: Ang 
both theſe kinde of wrongs do ſometimes lie in not doing ſomewhat 
a man ought to do, and ſometimes in doing what a man oughe not to 
do. Theſe wrongs arealſo ſome of them accompanied with a kinde, 
or at leaſt with a colour of violence, and ſome of them are done 

without any violence, and conſiſt rather of matter of fraud or negligence : For re- 

medy againſt the laſt kinde of offences the Action of the Caſe is provided; and of 
this we have written largely in Chap. 3,c. But the remedy that is given for injuries 
done with force, or colour of force, is by this kinde of Action, of which we are now 
to treat in this place. And ſo Treſpaſles are either extraordinary and greater or 
ordinary and leſs : The great Treſpaſſes are killing or wounding a man, pulling down 
or firing of Houſes or Mills, or throwing down of Park-walls or Pales, the burning 
or deſtroying of a Frame of Timber prepared for a Houſe, or burning a Cart loaden 
with Goods, or burning of a heap of . Wood prepared for Coal, cutting out the 

Tongue of a Beaſt, cutting off the Ears of a Man, barking of Fruit-trees, breaking 

and cutting down, or deſtroying the Heads or Dams of Ponds or Pool where are 

Fiſh, and ſuch like. The leſſer are the beating of a man, entring into his Cloſe, 

taking away his Goods, or the like. Both theſe are alſo either to the perſon of a man, 

or to that which is his. Of the leſſer wrongs done to the perſon of a man; there are 
four kindes, or five degrees, whereof we ſhall ſpeak in this place. 

Menacing or threatning (which is) where one doth threaten to do another any hurt. 
Aſſault (which is) where one doth unlawfully ſet upon and attempt to beat another, 
but doth it not. Battery (which is) when one doth unlawfully beat another. Maim 
(which is) where one doth by any violent act offered to another, take from him the 
uſe of any of his principal members of his body, whereby his ſtrength is impaired, 
and he made more unfitto ſervethe Commonwealth. — (which is) where 
a man is reftrained of his ordinary and lawful liberty, that he cannot go about his buſi- 
neſs, as at other times. The wrongs that are done to that which is a mans (that is 
his Goods, they are to his Goods animate or inanimate. Animate, either reaſonable; 
as Wife, Childe, Servant, Tenant, Ward, or the like; unreaſonable, as Beaſts, Fiſh, 
or the like. His inanimate good is either his Land or Plate, Houſhold - ſtuff or the like. 
Theſe Treſpaſſes ate alſo done either with pretence of Title, by whith the Property is 
altered, or without pretence of Title. They are alſo ſaid to be Local (that is) annexed 
to a place, as cutting of Trees, Graſs, digging of ground, or the like; or elle they are 
tranſitoty, as the beating of a man, carrying away his Goods, ſpoiling of Writings, 
or the ike; And for remedy againſt theſe kinde of wrongs, this Action or Writ is 
appointed. Finches Ley 203. 198. (o. I part, Inſt.5 7. 126, Old N. B. 48. Cromp. 

ur. 33. ä | . 
The word Treſpaſs is ſometimes uſed for the Writ of Treſpaſs, which is where any 


Treſpaſs is done by one to another, which is ſuppoſed to be done wich force and — 
a 
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and by this the Plaintiff ſhall recover damages, according to the wrong done to him; 
and the Defendant found guilty of this offences is (rigere jurù) to pay a Fine to the 
Keepers of the Liberty, and to be impriſoned till he pay or compound it. And this 
Writ muſt always ſuppoſe the wrong to be done, Vi & army, Finches Ley 198. Old 
N. B. 48. 

All — men, women, and children, not diſabled to ſue in any Action, may, 3. where and 
having ſuch a wrong done unto them, as for which this Action lietb, have this Action in what caſe 
for their relief. this Action li- 

The Church · wardens of a Pariſh may have this Action againſt him that doth break 2 
or take away any of the Pariſh Goods, belonging to the Church, as the Communion . in 2 
Cup, Table · cloth, or. the like, in the cuſtody of the preſent or former Church-ward- of the party 
ens: But no Pariſhioner can have this Action for theſe Goods. And for a wrong wronged, and 
done to the Church, by breaking the Bells, Walls, or the like, or to the Church- yard, — have 
by cutting of Trees, eating of Graſs, or the like, he that is Parſon of the Church by —— * ar 
Inſtitution and Induction, not the Church-wardens, muſt have this Action. ZBroo. Church- ward. 


Treſp. 289. F.N.B 90.” 21 H.. 2. ens, 
1 he Maſter of an Hoſpital may have this Action for the Goods of the Houſe, Maſter of an 
taken away in his own, or in his Predeceſſors time. F. N. B. 89. Hoſpital. 


Executors may have this Action for the Goods of the Teſtator, taken out of their Executor. 
poſſeſſion ; and ſo may the Ordinary for the Goods hehath as Ordinary, and are 
taken out of his poſſeſſion, But otherwiſe it is for the Goods taken away from the 
deceaſed; and yet the Executor ſhall have an Action of Treſpaſs, De bonis aſport at is 
in vita teſtatoris. F. N. 3. 92+ 117. 

For any the leaſt beating or impriſonment of my Wife, we together may have this bnd and 
Action: But if it be ſuch a beating, as whereby I loſe her company or ſervice, I alone * 
without her may have this Action. So for any the leaſt hurt done to my ſervant, he Mater and 
may bring this Action; but unleſs it be ſuch a hurt as thereby I loſe his ſervice, I can- Servant. 
not bring this Action. 20 H.. 5. 22 Af. 16 H.. 11. Co 3. 113. 10. 130. fl. 108. 

Old Book of Entries, 555 

If two men hold Land joyntly, and Treſpaſs be done upon the Land, one of them Juntenantt. 
alone without his companion cannot ſue, for the Defendant will avoid the Sute by 
Plea. Old Book of Entries, 557, 587. 

One that hath but a bare poſſeſſion of, and no good Title to Land, may have this He that hath 

Action for a Treſpaſs done upon the Land againft any one that hath no right, but not the poſtetfion 
againſt him that hath right. Plow. 431. 546. 3 H 6. 32. 12 Ed.4.8. 4 Ed. 4. 73. vocly. 
And yet be that hath a Right or Title to Land onely, either by Deſcent, Condition 
broken, or a Leaſe made to him, and he hath not made his actual Entry into the Land 
in this caſe he may not bring this Action for any Treſpaſs done upon the Land. Xelw. 
163. Plow. 144. 

He that hath but the Herbage of a ground, may bring this Action for wrong done Herbage. 
to him in the Graſs of the ground, but not for cutting or ſpoiling the Trees of the 
ground: Dyer 285. 5 H.7.10. 

It hath been ſaid, That the Leſſee for years cannot have this Action againſt his 7 ſe for 
Leſſor, for taking his Cattle by way of Diſtreſs upon the Land, though there be no years. 
cauſe of their taking, Finches Ley 199. 5 H.. 10. Bro. Treſ. 220. But I doubt of this. 

All perſons, Male or Female, Lunatick, perſons under age, and others that do any 2. In reſpeRt 
ſach wrong, for relief againſt which this Action is given, may be ſued in this Action. of the perſon 
D. & St. 25. Hob. Reb.176, Not onely he that doth the wrong, but he that is ac. that doth = 
ceſlary to it before or after the thing done, may be charged as principal by this Acti- —— 
on; inſomuch as he that doth command, perſwade, procure or incire another to do ſued in this 
a Treſpaſs, before it be done, eſpecially if he be preſent at the doing of it, or doth Action, ot not. 
participate with it after it is done, is a Treſpaſſor, and the party grieved may have this 
Action againſt them all, or any of them for it. Co. upon Littl.57. Broo. Treſp. 113. 

D. & Se. 25. 12 H.7.15. Dyer 244. 

And therefore if a man do a Treſpaſs to my uſe, and I do afterwards agree to it, 

in this caſe I am a Treſpaſſor, and may be ſued for it. Bros. Treſp. 256. So if I without 

authority had in the time of the War, as a Commiſſioner with others joyned to 
ſummon 
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ſummon a man to appear before us, and then the other Commiſſionert wit 

had impriſoned, and made him pay a Fine. le ſeems I ſhall be accounted a — 
Maſter and in all this. By Juſtice Zermine at Glocefter Aſſiſes, 1649. If the Maſter lock a man up 
Servant. in a Chamber, and give his man the Key, and charge bim to keep it, and he know; 
of the unjuſt impriſonment, keep him there, he and his Maſter both may be ſued in 
this Action for this; and yet if che ſervant knew not of it, he ſhall not be charged 
22 Ed.q.45. And if a ſervant do a Treſpaſs by the Maſters command, both of chem 
may be ſued in this Action. But if the ſervant do more then he is commanded, asif 
his Maſter ſend him to diſtrain. and be after he hath taken the Diſtreſs doth abuſe it 
or the like; intheſe caſes the Maſter ſhall not be charged for any more then what he 
gave command to do, but the ſervant ſhall be charged with the whole. 21 KH 7. 21. 
Dyer 365. And if my ſervant of his owe bead, without any knowledge or command 
of mine, doth a Treſpaſs to another man, I ſhall not be chargable with it.1z H 7.15. 
Kelw.3. Asif the Sheriff make a Warrant to bis Babff to arreſt the body, ot at- 
tach the Goods of 7. S. and the Bailiff attach the Goods, or arrefi the body of I. . 
In this caſe no Action will lie againſt the Sheriff, bat agaipſt bis Bailiff for this. Azch, 
7 Jac. Co. B. If many come to do a Treſpaſs, and they are all preſeat when the 
Treſpaſs is done, and ſome of them do onely look on, and do nothing, yet they be 
all charged as Treſpafſors, if they do not declare their diſaſſent to it. But if ſome 
of them fall into the company accidentally, contra ; for they may not be ſued. Heb, 
Rep. pl. 69. | 

_ command his ſervant to do a Treſpaſs which be doth, and then dieth be. 
fore Action brought; in this caſe the Maſter may be ſued notwithſtanding, 
17 H. 4.19. | 

"if a Court, or Judge of a Court meddle with, and admit of Sutes in Matters 
wherewith they have nothing to do, nor have colour of Juriſdiction; as if the Coum 
of Common Pleas meddle with matters of the Crown, the Leet or Juſtice of Peace 
with Actions between party and party, or the Court of a Manor with Land without 
the Manor; in theſe and ſuch like caſes where the Court, or Judge, or Juſice of 
Peace, ſhall ſead out any Proces or Wareuet to arreſt, or do any execution, andthe 
party is thereupon arreſted, or any execution is done, be may have this Acton, not 
onely againſt the party, or Miniſterial officers that do make the arreſt, a ud do exe- 
cution, but alſo againft the Judicial officer that doth ſevd the Warrant or Proves : 
But if be Judge or Judicial officer have Juriſdiction of the cauſe, and do onely 
miſtake io the manner and order of proceeding ; as if in the Court of a Manor 
where they ſhould hold Plea by Plaint, if they do hold Plea by Writ, or a («ie 
is awarded in the Commer Pleas without an Original, or a Ci is awarded againit 
a Dake, or ſuch a perſon againſt whom a Capias doth not lie, or Proces doth iſſue 
out in an unjuſt Sute, and the Sheriff or Officer doth execute this, or a Juftice of 
Peace doth ſend x Warrant co carry a man to Gaol for Felony, without any Infor- 
mation or Examination; in theſe and ſuch like caſes the party grieved may not 
bave this Action, either againſt him that doth execute, or him that ſent the Warrant; 
And yet it is faid, That if a Juſtice ſend a man to Gaol without Examination, chat 
he may have this Action againſt the Juſtice Mich 8 Fac, B. R. And yet if inthis 
caſe the Proces or Warrant come from a Court of Juftice, it ſeems no Acton will 
lie againſt the Judges of the Court, for a Court cannot be ſued : But if a Jaftice of 
Peace ſhall ſend his Warrant to an inferior officer to carry 7. F. to Gaol, becauſe be 
doth not pay him a Debt of ten pound he oweth to bim, or to 7. O. and the officer 
doth execute this Warrant; in this caſe 7; S. may have this Action agzioſt the 
Juſtice of Peace and Officer both. Co. io. The caſe of the Adarfaalſcy. 8.6. 22 4. 
64. Plow.394. Ketw.g. 98. 

If a Juſtice of Peace ſend a general Warrant to arreſt a man, and expreſs no cauſe 
in it, and the Officer execute it; it is ſaid this Action will lie againſt the Juftice onely, 
and not ag ainſt the Officer, M. 8 Pac. B. R. a 

If the Sheriff have a Capias ad reſpondendam againſt me and make a Warrant to bis 
ordinary Bailiff to arreſt me, and he doth ſo, and the Sheriff doth not retorn the Writ 
this Action will lie againſt the Sheriff, not againſt the Bailiff for this, Bur if the = 

i 
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which made the arreſt, were the Bailiff of a Franchiſe, contrd. 20 H.7, 1. 2 H. 
22. If a Plaintiff in any Sute bring an unlawful Warrant to the Sheriff, and ſheip 
bim the party, and require him to arreft him; or bring him & good Warrant, and 
ſhew him the wrong party, and require him to arreſt him; in both theſe caſes the 
party grieved may have this Action againſt them both. So alſo for any thing done 
againft the Goods of the Defendant by the Plaintiffs miſ- information, Broo. Tre. 
307. 99. Officer.8. No Action will lie againſt an Heir, Executor, or Adminiſtrator 
for a Treſpaſs done by the Anceſtor or Teſtator, Actio perſonalis moritur cum per- 
ſena. See Impriſoument. | 
AServant or Ward may have this Action againſt their Maſter or Guardian,ifthey 
do abuſe them. 28 H.6.25. If many men do a Treſpaſs to me, I may ſue all, ſume, or 
any one of them at my pleaſure, Co. 8159. If a man force another man to ſtrike me; 
or thruſt him upon my ground, for this wrong I may have this Action againſt him 
that did force, but not againſt him that was forced. Hob. Rep. pl. 176. Moter caſe, 
2 Car. By Chief Baron at Sum Aſſiſes. If I deliver another my Goods to keep 
to my uſe, and he give or ſell chem to a ſtranger ; inthis caſe, chough I may have this 
Action, or an Action of the Caſe againſt him, yet I may not have either of them a- 
gainſt the ſtranger, Lit. ſect 70. Co. upon it. And yet if my ſervant ſhall ſell or 
give away my Goods to x ſtranger, and he take them away without delivery of my 
ſervant ; it is ſaid in this caſe I may have this Action againft the ſtranger. Noy 111. 
21 H.. 39. But if one man take away my Goods by wrong (that is) fo take them 
from me, as by his taking he gets a property in them, and then he doth deliver them 
over to another ſtranger ; or another ſtranger doth take them away from him by 
wrong,ſo that he gers a property in them; in this caſe it ſeems I may not have this 
Action againſt the ſecond taker. Broo. Treſp.329. 21 H.. 39. And yet it is ſaid, 
That if a ſtranger buy my Goods of one that bath ſtoln them from me ia a Market 


or Fair, ing them to be ſtoln ; in this caſe I — — pe 
as well as apainſt the thief, D. &. St. 149. If one diſſeiſe me of my Land, and after- 


wards another diſſeiſe him, or he make a Feoffment or Leaſe of it to another, and the 
ſecond Diſſeiſee, Feoffee or Leſſee do Treſpaſs upon the Land; in theſe caſes I may 
not have this Action againſt the ſecond Diſſeiſor, Feoffee or Leſſee, as I may againft 
the firſt Diſſeiſor, who muſt ani wer me all the Damages done by the reſt. {0.1 1.51, 
6.7,9. 13 H.. 15. 10 H. 727. | 

If I have a free Warren or Feeding in another mans ground, and the owner of the 
ground difturb me, I may have this Action as well agaioft him, as I might have bad ic 
apainſt another that did me Treſpaſs. 5 H. 7. To. Dyer 285. So the Leſſee for life 
or years may have this Action as well againſt the Leſſor for a Treſpaſs done by bim 
upon the Land, as againſt any other man. 5 H,7.10. So if a Feoffer having made 2 
Feoffment to me upon Condition, enter before the Condition broken, and after the 
Condition is broken, and then he enter again; in this caſe, for his firſt Entry, I may 
have this Action againſt him, 10 H.7.22. Ifa Hue and Cry be levied without cauſe, 
and an Officer baving ſome cauſe of ſuſpition, arreſt me; in this caſe I may not have 
this Action againſt him, but againſt bim that firſt levied it. 21 H. 7. 27. If a Lord 
diſtrain upon his very Tenant — and the Beafts retorn to his Tenant, it 
ſeems he cannot have this Action againſt the Lordfor the wrong, but he might have 
replieved them had they been impounded. F. N. B. 96: 

This Action will lie for a Maim, Imptiſonment, Battery, or Aſſault done to the 


Se. 5. 


perſon of another; For if another man ſhall by any violent act. maim me, viz, de- 3: lu reſpeR 


prive me of the uſe of any of my principal Members of my Body, as my Hand, Leg, 


of che thing 
done, and for 


Finger, Eye, one of my Fore-teeth, or the like, whereby my ſtrength is impaired and hat cauſe 
lam made the more unfit for publick ſervice ; in this caſe I may either bave this this Action 


Action, or an Appeal of Maim, which Iwill; and by either of theſe I ſhall recover will lie or nor; 


bur ſome o- 
tier, or no 
iu action at all- 


Damages according to my hurt. But if the hutt be ſmall onely, making a deformity 
in the Body, as when the Ear or Noſe is cut off, or the grinding Teeth put out; 


theſe caſes the party hurt, hath no remedy but by this Action. Finches Ley 204. Wrong to per- 
Stamf. lib I cap.44. See Exod.21. 18,19. G22. 5. If another man do unjuftly 
impriſon me, or keep my Wiſe or Ward from me, I may have this Action. 


— 


on. 
Maim. 
Impriſonment, 


% 


— 
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But for the further opening of this point of Treſpaſs for an unjuſt impriſon 
meat, that we may ſet forth where an Action of Teelpal will li form ti 
ment, theſe things are to be known. © | 
. 1; If a man ſhall lay hands upon me, and hold me in his arms, keep me in mine 
own. or another mans houſe, tie me to a Tree or poſt, put me ina Priſon or Stocks, 
or any other way reſtrain me of my liberty againſt my will; all theſe are Arrefts and 
falſe Impriſonments for which this Action lieth. So if a known Officer bad but ſaid, 
Arreſt. Larreft you in the Kings name, and had laid no hands on bim, this hadbeen an Ar. 
reſt, But if one do onely bid me ſtand or ſtay, and ſay that he doth intend or mean 
to arreſt me, but dot not ay hands upon me; or if one carry or detain me with my 
conſent, as a Baat-man ins Boat, Caach-man in a Coach, or the like ; this is ag 
Arzeſt, nor will tb Actios lie for this. And yet if a Coach-man carry me further 
then Lam willing, for this I may have this Action. Co.g. 56. 69. Bree, F. Impriſ. 
27. 10, 43 Ed.. 20. Bat to thruſt another in agreat throng or a croud, is not an 
aſſaalt nor actionable. By Baton T by at Gloceſter Allifes, 1654. 
Falſe Impriſon- 2+ The ii of a maa is much favored in Law, and therefore if any mam re. 
ment. ſtrain me thereof without good warrant, and — Law, I may have an Addion 
of falſe Iapriſonment againſt him, which is in che nature of an Acton of Treſpaſs, 
F. N.. Treſpaſs, in toto. 
where an Im- 3. Iben a man is ſaid to be unlawfully impriſoned, when either there is no good 
rriſonment cauſe for his Imprifonment, or che that 1mprifon, hath no good Authority to 
Lee go it, or hing goed Authority, he doch not purſueiit, or be doth arreſt at a for- 
vpon which biddan time, or-ine-forbiddenplace, or the like. But we ſhall handle this point a- 
this Action part, and ſhew at large where an Arreſt or impriſonment fhall be faid to be nnlaw. 
will lie or not, ful or nat, ia theſe following caſes, 
— is juſi - If i o another man money, or have done bim a Tveſpals, and be af bis own head 

Sen 6. withont any Weit, amprifon me, aill I pay him his debt, or till I;give bim a recom- 
In reſpect of penoe ſut the Treſpaſs; or if a man imptiſon me till I pay him money, enter into 
the cauſeor Bom or Statute, or make a Neleaſe, or the lile ; in all theſe caſes this Action is given 
end.& where, for my Relief, 01d Book.of Entrees, 587. F. N. B. 88. Aud yet in caſe where Lam 
may — duly impriſoned by ſome legal Warrant. but in a falſe orfe date, where no 
ſoned, ot not. is due, ar abe money , or the like; in theſe caſest Impriſoament 11 
For Debt, (c. and I may not have this Action for the Impriſonment, 43 Ed. 3. 35: If a man be 

wounded and like to die, any man may arreſt him that gave the wound, and he ma 

be kept till it be ſeen that the danger is paſt. But if he be kept after, an Adio will 

lie for this. 16 H. 7. 28. Bros. F. Imp. õ. Brownl. 1 part. 198. 

If one arteſt me upon a ſaſpition of Felony, when in truth no Felony is done; or 

For ſuſpition if there be any Felony done, there is ao more cauſe to ſuſpect me then any other man 
of Felonz. in the World; in this caſe, and for this wrong I may have this Action. But onthe 
otheriſide, If a Felony be done, or noiſed abroad to be done, and there be ſomecauſe 
to ſuſpect me more then another, and he that doth ſuſpect me doth arreſt me, be 
may juſtifie ic, and if I ſue him for it, he will avoid the Sute: But for the opening 
hereof, rake theſe things. 
1. Qocman may be juſtly ſuſpeRted more then another of a Felony, if either he 
2 perſ y chought to be a thief, and doth live neer the place 
where the Felony was done, er the goods ſtuln be found in bis hands, or there be 
Hue and. Cry afterſuch a-kinde of man, or if upon the Hue and Cry he flie, or if 
be wgre ſoan near about the time or place, where and when the Felony was done, ot 
if a Felopy be done, ani the common report is that 7. S. did it; this is ſufficient to 
ground an Auraſt upon. Browal. 1 pert 3. For theſe and many ſuch like cauſes, ane 
may be ſuſpected before another. 

2. 4niths caſe, he that bach canſe to ſaſpeRt, not another, may arreſt the party 
ſuſpacted; for if IſulpeRanother man for the Felony done, and tell a third perſon 
of it; in chis caſe this ehird;perſon, albeit be be an Officer, may not arreſt him upon 
my ſuſpition. Aud yet if baply upon my relation, he alſo do ſuſpect him, then be may 
arreſt him upon bis o uſpition, for it s a Principle of Law, That one man cannot 
arreſt for belony uponanat her mals ſuſpition. 5 

1 3. ne 


——— 
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3. He that doth ſuſpect, be he officer or other man, may arreſt the party ſuſpect 
of his own head, and without any Warrant from a Juftice of Peace, But the com. 
mon courſe is at this day to do it by the Warrant of a Juſtice of Peace, and this now 
in reſpect of the com on uſage may be lawfal and juſtifiable,Communis error facit jus. 


4. If the party ſuſpected will not ſubmit and yield himſelf, but reſiſt, the party that Murder juſtifi. 
doth arreſt may juſtifie the beating of him; and if it cannot be avoided in the appre- able. 


hending of him, but that he muſt kill him, he ſhall not be puniſhed for it. 


5. The party that doth arreſt may jultifie the breaking of any houſe to take him, Breaking a 


after demand of the opening ot the doors, 

6. The party arreſting after the arreft made, may bring the priſoner to a Juſtice of 
peace, Conſtable, or to priſon, at his choice, N 

7. If he bring him and deliver him to a Conſtable, the Conſtable may juſtiſie the 
derainment of him. 

8. If the Conſtable after he is delivered to him, let him go, yet the arreſt of the 
party was juſtifiable. 

9. If it be an Officer that doth bring the priſoner to the Goal,the Goaler is bound 
to receive him, but if it be not an Officer it is ſaid the Goaler may chuſe whether be 
will receive him without the Mittimus of the Juſtice of peace: however (in my o- 
pinion) as he may lawfully, ſo be ſhall do well co receive him in this caſe. 

10. If the Officer let the priſoner go after he is delivered to him, it ſeems he that 
did firſt arreſt him, may arreſt him again, 

11. If the Goaler will not receive the perſon ſuſpe& becauſe he is not brought by 
the Juſtice Warrant, the party arreſting may carry him back, and take courſe to ſe- 
cure him, | 

1 2. If the priſoner be ſick he may keep him in his honſe a while, till he be fit to be 
carried, and if he be dangerous or deſperate, he may ſecure him a while in the Stocks, 
or manacle him, if need be. 

13. If the Conſtable arreſe a man for Felony and he flie, and another man with- 
out command of the Conſtable arreſt him, it hath been ſaid that this arreſt is unlaw- 
full, Sed quere, for I doubt it, Broo, F. Impr. 24. 27, Treiþ4s. g. 207.335. 13 Ed: 4, 
9.7 H.4.3.14 H.8.1.27 H:8.23:P1:40:13 H:7:10:5 H*7:4:19 Ed,49: 22 Ed.q. 25, 

Watchmen and Conflables, and ſuch like Officers may arreſt night-walkers that x 
are ſuſpitious, and keep them all night, and if there be cauſe, as if they be dangerous, 
the Officers want help, or the like, put them into the Stocks till the morning, and 
then bring them to a Juſtice of peace to be examined. But if ſuch Officer ſhall arreſt 
and uſe me ſo without any cauſe of ſuſpition at all, I may have remedy by this action, 
St. 5 Ed. 3.(h. 14. 4 H. 7. 15. Ce. 9 68. | 

If I binde my ſelf to pay money, and agree that if I pay it not the Debree himſelf 


ſhall cake and impriſon me till I pay it, if he do ſo I may have this Action for it, 28 BV agreement. 


Ed. 3. 3. So if a keeper ſuffer me (being his priſoner) voluntarily to eſcape, upon my 
promiſe that if I render not my ſelf again by a day, that he ſhall arreſt me, and I do 
not, and thereupon he do arreſt me, I may have this Action againſt him, Co, 3. 44. 


IfI be a Ward to one by Tenure,and he by himſelf or ſome other ſeiſe me, and keep ward. 


me, no Action lieth for this P/otv. 294. Broo. Impr. 1 3.21 H. 6.5. Old B. entries. 584. 


If one Impriſon me for a Fine impoſed upon me in a Leet, except it be in caſe where Fine. 


the Lord can preſcribe to impriſon for a Fine; in this Caſe I may have this Action. 
And yet regularly whereſoever a man is fined in a Court of Record, he may be im- 
priſoned, for impriſonment is incident to a Finle till it be paid, Broo. Impr. 97: 4 6.8 


Godfreys Caſe. If a man be mad, and like in his fury to do miſchief to himſelf or ot ers; — ptevent 
ia this caſe his Friends may binde or ſhoe him up to prevent it, or if one be like to be — 


drowned or burned, any man may pull him ap out of the fire or water with violence 


to ſave him, no action will lie for this, Plow. 18. Br. F. Impr.35 Old B.Emmries 555. So To keeppeace 
if men be fighting, or about to fight, and like to kill one another, any one may take and prevent 
and keep away one of them from the othe,and if need be lock him up in a houſe for murder. 


a tei ſonable time, till the heat be paſt,to-the end that he may not kill nor be killed, & 
no action will lie for this, for it is iuſtifiable. For the better underſtanding of this, take 
theſe caſes, 1. If two men be fighting, any man may ſtand between them to part them. 
Pppppp 2. And 
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2. Andyetif in this caſe a man ſhall uſe them more extremely then he need. or 
do any thing before there is need; for this he may perhaps be liable to this Action. 
And therefore if an Officer ſhall, upon a few hot words, take one of the parties and 
put him in the Stocks; or if an Officer after an affray is paſt, and when no hurt is 
done, ſhall carry one of the Affrayers to priſon, or when there is cauſe ſhall keep the 
Affrayer longer then is needful, he may be liable to this Action, Bro Imp. 3. 

3. If one be about to do a Robbery, threaten to kill another, abuſe an Officer, 
or be taken in incontinercie, or the like, the Officer may arreſt him, and carry him 
to a Juſtice to put in Bail, or be ordered according to Law. 

4, If the Juſtice do nothing with him, yet the Arreſt is lawful by the Officer. 
5 H.7.6. Bro.F.Impr-20. 13 H.7. 10. Old B. Entries, 554. g 

If any men ride armed xerribly, or any Inſurrection be, all Officers of the Peace, 
| and others in their aſſiſtance, may arreſt, impriſon and diſarm them, Byo.Treſþ.184. 
Escape. If one atreſt me on a Juſtice of Peace: Warrant, and I get away from him againſt 

his will, he may take me again where-ever he can find me, and juſtifie it, So likewiſe 
may a Sheriff his Priſoner in Execution for Debr. And yer if the Sheriff ſhall ſuffer 
him voluntarily to eſcape, and after arreſt him again; this ſecond Arreſt is unlawful, 
and this Action may be had for it. Otherwiſe it is (as it ſeems) upon a ſecond Arreſt 
by a Juſtice of Peace's Warrant, Bro, Impr. 8. Co 3.44. 
Sureties of the A- Juſtice of Peace may require any man to give Sureties of the Peace or Good. 
Peace, behaviour; and if he refuſe to do it, may cauſe him to be impriſoned. And if a man 
arreſted by the Warrant of a Juftice of Peace to bring a man to give Sureties for the 
Peace or Good- behaviour, ſhall refuſe to put in Bail, the Officer without any new 
Warrant may carry him to Gaol, And if the Warrant from the Juſtice be, to bring 
bim before him; or ſome other Juſtice of Peace of the County, the Officer, not tte 
Priſoner, ſhall have the choice to what Juſtice of Peace to bring him: It therefore 
he bring him to one he is not willing to go to, or it he refuſe, carry him to Gaol, he 
may not have this Action againſt him for this, Co. 5. 59. Old B. Entries, 598,599, 
560. Bro Treſß. 177. 5 H. 7. 6. 
A man may be impriſoned for divers other cauſes, and in divers other caſes; as for 
d:vers offences done againſt the Common- Law, as an Officer for neglect of his duty, 
Heer. an Officer or any other for diſobedience or contempt to a Court, an Officer for 
makirg of a falſe Retorn, and the like. And therefore if a man be duly impriſoned 
for any ſuch cauſe, he may not have this Action for this Impriſonment. But if one 
be impriſoned for any other cauſe for which Impriſonment doth not lie, che party 
Srieved may have this Action, Bro. Impr. 2.7. Alſo a man may be impriſoned far 
divers cauſes, and in divers caſes, by authority of divers Acts of Parliament; as for 
Arrearages of Account before Auditors, in caſes of Witchcraft, Forgery of Deeds, 
Forcible Entry, Riot, Rout, unlawful Aſſembly, for lack of Diſtreſs ſufficient, or 
refuſing to pay a Rate ora penalty for an offence done, Officers for refuſing to 
execute their Office, or to account, Alchouſe-keepers for ſelling Ale after they are 
ſuppreſſed, Officers or others for not obeying the Orders and Warrants of Juſtices 
of Peace in or out of Seſſions, Foreſtallers, Regrators, Ingroſſers, Rogues, and many 
others, And therefore in all theſe caſes where the Law doth warrant an Impriſon- 
ment, and the party is duly impriſoned according to that Law, he may not have an 
Action of Falſe Impriſonment againft him that doth arreſt him, or for this Impriſon- 
ment. But for any threatening of a hurtful blow, as to hold up bis fiſt in anger, and 
ſaying, 1 could find in my heart, &c. or, I will fell thee to the ground, if the man- 
threatened be within his reach: Or for puſhing or ſtriking at, though he miſs the 
mar, ex thruſting a man, as for menaces and aſſaults, this Action doth lie. By Baron 
T horp, at Glonceſter, 1654. 

Seck. 7. Then an Impriſonment is ſaid to be unlawful, and gives this Action, when albeit 
— — the cauſe may be good, yet, 
by which 1. He that makes the Arreft doth it without any colour of authority at all; as 
is done. when a Creditor of his own head without authority from any Court ſhall arreſt the 


Dehtor for his Debt. Or, 


2. If he have a colour of authority, yet he hath no good authority; as _ a 
| | | ourt 
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Conn ot Officer, hall geg a gamer, not —— ic. to — we body. ode Cor- 
poration, wighour ame, ſnall maꝶes Ls yo Pony hate * 
utbotity a. wan doth artaſt, azaCooftablaſhallacreti.a, each and. pus her in M 
Cucking· ſtool before ſhe cen, be a Cours., apdhe a Wartant to do it. 
Or 3. When Curt or Officet ha but dot not well makeit our; 
as if the Judges of the — — word, without a, Wat commandthe arteſt. 
of a Debror, ot ſendia Weit xichou; A ſanle: andche Sher —— it:; and vet 
aknown Officer in à Corporation maꝝ. Arreſt by bis, Mace uuthonti 
4. When de Authorigy ia well made focth. hut it is nt: woll 2 
u ben a warggnt iam to. three Coxjuntim & Din iſim anch to. af chem ai, 8 
ſeems this is not good, but all or ong of them way doit, and;thiisgood;. or if 
Warrant be to cauſe one to finde ſureties of the Peace, or to axreſt dim, and 2 
Officet da atteſt him befote he requixe (axes, and. he refaſe it. So if the, Wa rant 
be to atreſt him if be doth no: Fleer; and he doe give ſureties, 2 
> doth arreſt him afterwards, And yet it doth not bei in theſe caſes, if when 
the arreſ} is made, ig be dong. without, Warrant, ox wit n good, Warrant. If the 
part r do CAA” iris good Warrant, chis will; not make the arreſt 
Lawtul, ( 4 64 3:63, 10 H. 2. 57. 26. Bros Treip. 38 5 £di 4. 12. Bro E. 
Impr. 17:Dier. 241. 244+ 14 H. . 36. Ca 9, 66» 344 Ludlane Caſe. R. K. Bren. 
L 16, 205;ALL., 2 t. 16. 
. Any other mag. as well as a Conſtahle waz arrefh c man outlawed, or lupe. Seck. 8, 
of Klong. and no Action wilh lie for this, PiN. 49. Dier 120. Ia cejpg& of 
2. A Warchwan or Conſtable E 2 moy arreſt ſuſpitious perſons walking. * es A ** 
by nig u, and ſecure them. MN 0 $Ihapare nt Officers it ſegms.may nog. © 
do ſo; if therefore ſuch yexſons ſua dafo, the party, arrelicd way have this ation, 
ot H. wand bh Ea. 14 


Otheers, may Ex Officio arreſt Perſons. breaking che 


But other men cannot do ſo, vole. ba 
45 = part them. and keep them afunges avly; 


till che hear be paſt wn refore if I and another be fighting, and one. that is n 
2 az me and Dip the Backs; I 998 ny s 2 ast bim, Firches+ 
eee ee e e 
** fa — me in 636 Where t 
2 h wkull and not Actionable, Ade 13. ac. K. 


1 Sheriff, Canſtahle, or any ſuch like officer, i ” the execution: of his office 
14. arreſt me) require ocher ig aid hip, and they da ſa. 1 may have this ation 
no mare chem then againſt the gffices himſelf, for men ace. bound in theſe 
caſes to aſſiſt, Ce, . $64.1 1 15. Bras: Tra #633 5+ 

6. A Juſtice afpeace him aa y man to give ſureties of the peace ot 
good behaviour when he bach ante, ind if che parry refufg he way himk — 10 


a was 2 a Te 
* —— (hq gre pxiyi 40 


Any perſan, Lay 1 e 
ſant) may be arreſted; 18 riff bays Ci out af the — Sunn 
mon-pleas to arreſt | ach a _ ori, he 40 arreſt his body, hereby the Kerift may the party * 
not he charged in this Actigg. Figs gas duet ſed factam valæt, C. 8. 67. Broe. F. teſted, | 
Impriy. 1 e having Warrant L. another man, by a atreſt 
me ; in this caſe I may have this e ia; and alþgic the officer be led into 
this errar by the miſinfarmat ion nk ide leigiff o 30% ther, yer this will nat ex- 
caſe him, Tris 38 Hlic. I. & Caf Kelw.129. M. 5 Jac. Golifoitht Cale. 

And fie Sheriff haves Wer againtt J. J. 49d he come to me and as me if my 
name be 7, S. and I ſay ot 8 ſay, If your dame de J. 4. Iarreſt yau 
at the ſuit of C 7. a top wank my, chiß arrest ig 12 and I may have 
this Action 8gaigft hj gh it. 7744-7-{46- B. A if the Sheriff have a 
Proceſs againſt onę of my: nem, and there ic no diſlingvi ig addition; in the progefs 
whezeby we may kngw gf vs is intended, and the Sheriff arreſt me inſtead of 
the right pan, I may gar Reg ee dhe Sheriff, nat have Iany 
PPPPP2a rpmedy 
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- - remedy but by an Indempnitate nominis, Brov. F. Impr. 19. If a warrant he intended 
againſt me, but my name is miſtaken, and another name inſerted in the Warrant, and 
by this Warrant the Officer doth arreſt me; in this caſe I may have this action for 
this arreſt, Broo. F. Impr. 38. Brownl. 1. pars; 210. 2 part. 48, 49, 

An arreſt of a Miniſter going to, or returning from the Church is held to be un. 
lawfull, Byownl. 2 part. 301. s ] | 
If a Sheriff or any of his Officers arreft a man upon a Writ after the day of the re. 
Sec. io. turnthereofis paſt,this is unlawful, and the party arreſted may have this action. And 
— ect — ſo ſome ſay the Law is, if he do arreft before the day of the Teſt of the Writ, Co. 8. 
— * ok ene 66. Dier 242. And yet if a man be arreſted on a Capias or a Laritat the morning of 
the ſame day whereon ihe Writ is retornable; it ſeems this is a good and juſtifiable 
arreſt Trin 3. Pac. per to fudgen. | 
2. If a Warrant of a Juſtice be to arreſt and bring a man to the next Seſſions and 
the Officer do thereupon arreſt him after the Seſſions, this is an unlawſull arreſt, 
Trin.9. Car. B. R. . | 
3. If one have z Warrant to arreſt me from a Juſtice of Peace or the Sheriff, and 
before the Warrant is executed the Sheriff or Juſtice of Peace is diſcharged of his Of. 
fice, and the Officer hath notice of it, and yet he do afterwards arreſt me upon this 
Warrant, in - — have * — _ — ä * 
An arreſt may be upon any day of the week, and upon any part of the day or 
127 Partia. nighe; and yer let the Officer lee to it, for if he uſe to make arreſts on the Lords bay 
ment, 19 April or if he arreſt a Minifter going to, or returning from the Church, or in the Church, 
1650. all Ar- eſpecially whiles he is about the ſervice of God; this is an offence that was puniſhable 
reſts on tdar in the Starchamber,and is ptiniſhable-by binding the offender to the good bebaviour, 
—— Co.. 66. Trin. 3 }ac. per. 3 Puſtiaes. Stan 1. R. 2. Ch 15. 30 Fd. 3. 5. 
breach of the 5. If a Warrant be from a Iuſtice of Peace directed to an Officer to cauſe me to 
Peace, and pro · finde ſureties of the Peace, and I hearing of it, do voluntarily binde my felf before x 
fanation of the Juſtice of Peace, and have — — from hini, and give notice hereof to the Of- 
days are mn ficer, and yet be do afterwards arreſt me, I may have this action againſt him, Paſton 
eſters de pace. 20, Any Mir ee | 
— 8 An arreſt may be in any place, Church, Houſe or Field, only let the Officer ſee 
Se#.11. to i, that he do it not in the Church, eſpetially that he difturb not the ſervice of 
In — ot God;for however the arreſt be good, yet the thing done is a miſdemeanor puniſhable, 
the place · (7 alſo let him take heed that he enter not into another mans houſe to make his ar- 
reft, when it is in a ſuit brought by a private perſon, and not in caſe ofthe Common- 
wealth, wherein one may juſtifie the entering into and breaking of a houſe, if a man 
cannot otherwiſe do ic. And let him ſee he do it within his on precinct, for in theſe 
caſes be may make himſelf liable to this action. And yet in caſe of arreſt in another 
mans houſe, the Arreſt is good, and the Officer not puniſhable for this by any Action 
of the party arreſted, but the Owner of the houſe may bring this Action for his en- 
try into the houſe, Co. 9.66. 14 Fac. B. = Cb. Nuſtie © 
2. If the officer arreſt a man in a franchiſe or priviledged place, (within his Precin& 
otherwiſe) this arreſt is good. And yet the Lord of the Franchiſe may have an Action 

ofthe 57 againſt the Officer for intruding into his Franchiſe, Co. 9.66. Ch 5. ft. B. 
R. in 15 Pac. Wy EN 

Eſcape. 3. In ſome caſes the Sheriff or other Officer may go out of his County or Precinct: 
as the Sheriff upon the eſcape of a priſoner, or a ſpeciall Writ to remove a priſoner. 
But if a priſoner be with his Keeper only in another County where the Sheriff hath 
not to do, and unleſs it be in the caſes before; this is an eſcape, and the priſoner may 
have this action againſt the Sheriff, Dier 66. Alſo the Juſtice of Peace may ſpecially 
command an Officer out of his Precinct, and by ſuch ſpeeiall command an officer may 
Arreſt out of his precinct, Broo. F. Impr. 26. fm. ch. t. 34 

— 2 „„ If a Sheriff or a Bailiff of a Franchiſe Arreſt me upon à Capias ad Reſpondendums , 

ares ſubſe. and afterward he do not retorn the Writ, ot do retorn him Non eft invents; in theſe 

quent to the Caſes | may have this Action, Co. 5. 9 Ke.. 3. 66. po. 3 H. 7. 11. 

Arreſt. If the Sheriff or his Bailiffs Arreſt me, and I am bailable, and offer them ſufficient 


Falſe retorn. ; : * jor n 7" 
—— bail, and they refuſe it, for the Arm afterwards tis action lieth, Dier 25 - 


60, F,N.B.15 2. N 


— 
— 
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* 
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Ifany Officer after I am to be diſcharged, having put in bail or otherwiſe, Keep For Fees. 
me, or having let me go, Arreſt me again for undue Fees : I may have this Action 
for the detainment afterwards. But for due Fees it ſeems the Officer may keep the 
priſoner till he pay them. | | 

If one after he hath arreſted me, when he ſhould carry me toa Juſtice, or to a Keep the pri- 

Goal that I may be in a way of Triall or delivery, he keep me at his houſe, or in ſoner from 
another place, unleſs it be in a caſe of neceſlity , and ſo long as the neceſſicy ſhall l 
continue; I may have this Action againſt him, Kewl. 45: Plow, 38. Bro, F. Impr. 

25- Brownl. 2 part. 41. Stat. 5, H. 4. ch. 10. 

. If a known ſworn common Baily Arreſt me by a Warrant from the Sheriff, and g. fule to thew 

I ſubmit to the Arreſt,and deſire fight of the Warranc,and he will not ſhew it, nor de- his Authority. 
clare the contents of it ( that is) ſhew the cauſe, at whoſe ſuit, and for what ſumm, 
and in what Court, &c. I may bave this Action againſt him, and if it be another 
Bailiff, be muſt ſne the Warrant ic ſelf, otherwiſe the party arreſted may have this 
Action againſt him, But in caſe where Ido not deſire the ſight of the Warrant, or do 
not ſubmit to the Arreſt but ſtrive to eſcape, in this caſe the Bailiff is not bound to 
ſhew the Warrant, or declare the contents of it, Cook. 9. 69. 6. 55. 21 H. 7. 23. 

14 H. 7.9. | 
| "If a Juſtice of Peace ſend for a man about a Felony, and then preſently ſend him to Not examins- 
Goal without any examination ; it ſeems this Action will lie for bim againſt the tion of a Fe- 
Jaſtice of Peace, A. 8. Fac. B. R. If the Sheriffs Baily having Arreſted me upon an lon. 
Execution, I pay the money and get a S»perſedeas from the Sheriff to diſcharge me, 
and the Bailiff pretending he cannot reade the Superſedeas or the like, refuſe to de- 

liver me; I may have this Action againſt him, Trin. 37 Elix (v. B. Stringers Caſe. 

And by Pf. Whitlock, at Glowe, Aſſiſes. 6. Car. 13 H. 7. 10. 1 H. 7. 28. So if the 
Sheriff himſelf after be hath arreſted me, and I get and ſhe him a Legall diſcharge, 

as a Swperſedeas from above, the Plaintiffs Releaſe, and a power from him to deliver 

me; be ſhall notwithſtanding keep me priſoner ſtill, this caſe I may have this 

Action againſt him. A. 13 Pac. B. R. Withers Caſe. = Barr 253- 

If one do wrongfully beat or hurt me, or cauſe me to be hurt by ſetting his dog Ses. 13. 
upon me, or the like; I may have this Action againſt him, Fincbeſtey 263. But for Battery and 
the further opening of this point take theſe following caſes, | Aſſault. 

1. If one hurt me againſt his will, or by accident, as at a Training, Tilt, Foot-ball, Accidents. 
Fence, or other play, by the g'ance of an Arrow, caſt ofa Stone or the like, I may 
bave this Action againft him : and yet if the thing done, be done by an unayoidable 
neceſſity, wherein be that doth it is no waies faulty, as if he run upon my Sword, or Neceflity ua. 
Musket as I am about to diſcharge it, and thereby hurt himſelf, or the like; for thele avoidable. 
things no Action will lie. Hab. Rep pl. 176 Bro. Treſp. 178. 294. 6 Ed 4.7. 10 
Ed. 4. 6. So if one be forced to ſtrike me, or thruſt upon me, I may not ſue him that 
was forced for this, 9 Ed. 4. 7. 21 H. 7. 27. 

2. If one make but an Aſſault upon me fitſt (and what an aſſault is we have ſhewed 
before, and ſhall do after) I may then beat him and juſtifie it, but I may not wound 
him, and it is not materiall in this caſe whether I be in any imminent danget or not, 
Old B. Entries 644. | 

3. If one go about to enter into my bouſe, or to take away my goods againſt my la defence of 
will, I may in defence thereof gently put him back, and if that will got do, I may ones Houſe 
heat him and juftifie it. So it ſeems if a man have taken my goods I may preſently and Goods. 
retake them, and if he will not deliver them, do as before, But if à man go about to 
ſtop or turn my water · courſe, ot enter into my Cloſe againſt my will, I may not 
make this reſiſtance. And yet in theſecates I may molliter manus imponere upon the 

Treſpaſſor to keep him off, and juſtiſie this, Curia Paſ. 7 ac. B. R. Old B. entries. 

554. 553+ 14 H. 7: Baron Hendes at Glouc. Aſſiſer. 17 Car, Browul. 1 part. 218. 

4A friend alſo may juſtifie the beating of a ſtranget in the defence of the life and 
perſon of his friend, as a Wife for a Husband, a'Husband for a Wife, a Father for a 
'Childe, a Childe for a Father, 4 Servant for a Maſter or Miftreſs, but not a Maſter 
for a Servant; and in theſe caſes they may diſarm him that doth make the aſſault, till 


the heat be paſt, Bro, Treſp. 37. Old B. entries 333. 554+ 5 
5 Albeit 


* 


Of his own 
wrong. 


$ 


10707 Treſpaſs. Cuar, 160; 


_ . 
Weund vhm. 5 Albeit in theſe cuſes the heating of another is juſtifiable, yer the wonnding, that 
is, the breaking of te fleſn and letting out che dloud is not juſtifiable, 16 Ed. 4. 11. 
21 H. F. 39. 27. New. 92. 9 Za. 4. 28. Y.. T reſþ. 37- 
Rogue. 6. Moderate correction may be given to a Rogue according to the Statute, and no 
Actiom wah fie for this battery. b ; 
Corre&ion'es 7: A Maſter may give moderate correction to his Apprentiſe, Scholas, or Servant, 
Children, and no Hctiom will ire againſt che Maſtery for this ; hut if the correction be exceſſive, 
Scholars, Cc. this Actiom will he, Bro. T reſpas. 353. 349. Old B. enories. 357. i 
Oppoſers o 8. If any man arreſted upon a Writ, or for felony, ſhall nat ſubmit ta the Acre 
actioricy, But refit, and there be no orher remedy, they that Arreft may beat os wound him, 
and if any 6thers all gos about ro prevent che Arxeſt, or after Arreſt to. reſtus the 
priſoner; chey that make the Arreſt may juſtifie the beating of theoppoſers, 5 H. 3. 
J. 4H. 7. 18. 2+ H. 7.39. 2 Ed. 4. & Fitz, Corone 263. 
9 If to be fighting together, any mam that ſtands by may go between them and 
do his heſt to part tbem, and jnſtiſie this; but be may not juſtifie the beating or 
Burting of eirlrer of them, vndeſ he do firſt deat or ſtrike at him, Per Juſtice Jener, 
Lent A fer at Glowe. 5. Car. N 
10. If a man trouble a Congregation at Divine Service. the Miniſter or any other 
for him may as is ſeems lay hands upon him, and put bim out of the Church and 
juſt fe ir, Old J. entries 554, 
Se. 14. If another man do enlewfully fer vpon me, attempt to beat me, firike at me 
Allault, what. though be de not hit me, or hold up his weapon to ſtribe at me being within his 
rexch, thraſt or paſts me, caſt ſtones at me, though be do not hit me caſt, drink in wy 
face or upon my clothes, beſet my bouſe, tear my clothes or the like, this is an 
itſſauſt for which I may dave this Actiom. So if one Raviſh me being a Woman, tha 
* is 8 ſonl sſſault and an Impri ſonment alſo, for which I may be relieved by this 
| Action. Bot if one offer ro take away my hunting dog from me by force, or firike 
it me ar # great diflance, t he could neither bit me nor por me in fear of being 
hit or ſtricken, or if one t me, hurl ſtones at me, ot do any fuch like act as be- 
fore, twertily or accidentally, and not parpoſely and ſeriouſſy, in theſe caſes and for 
theſe tas ſes it ſeerns no Action will he, Fincheſley 29. 40 Ed. 3. 4% Bro, Tua 
336. 236. 9 Ed. 4. 26 22 Af. 60: Old B. entries 332. 
Menace ans If one do threaten me to my face or behind my back, to kill or beat me, or lis in 
lying in wait. Wait and watch to do fo, infomuch that I dare not follow my buſineſs as at other 
rites, and I have any ſpeciall loſs,by this, I may have this Action for my remedy. 
Bur if he threaten only to ſue me or the like, or if I have no ſpeciall loſs by the 
threateting ; no Action will lie for this, 18 Ed. 4. 28. 10 Bd. 4.28. 7 £4. 4: 14. 
3 H. 6. 18. And yet if a man furiouſly purſue me, that I cannot avoid him, having 
fled from him as far as I can; I may then threaten to kill him, if he will not depart, 
and juſtifie it, Bro. Treſpa 28. ä 
Thus we have done with the Treſpaſſes that are done to a mans own perſon; now 
me ute tb ſpeak to the Tteſpaſſes that are done to him in that which is his, that is, 
bis Wife, Childe, Servant, Tenant, Ward, Houſe, Land, Goods or Cattel. 
violence of- If one carry or keep away my Wife from me againſt my will, I muy bave this 
fered to a man Action and yet if my Wife be like to be drowned or be fick, or otherwiſe in immi- 
—_ 2 nett danget, and another take her up and bring her home to my honſe, or any ſafe 
3 place to ſuerour and preſerve her, or if one at her requeſt cake her up and carry her 
firm Fair, to euſe ber; no Action will lie for either of theſe things. So it is ſaid 
if Labeſe my Wife, and a friend take her and carry her to fue out a Divorce, or to 
haven Warrant of the Pence againſt the Husband when there is cauſe, that for this 
I may not have this Action, /ed gere of this, 21 H. . 27. 9 Ed. 4. 33. F. N. B. 
91014 B.entrirs 593. 20 H. 7. 2. So if one take or keep away my Ward from me 
— dis Guardian or my Son and Heir, knowing it to be ſo, I may have this Action. 
So if one take away my Son ar Daughter: So if one threaten or lie in wait for my 
Ser vemts to kill or maim them, that they dare not follow their baſineſs, or maim or 
burt my fervent that he doth not, nor can do me the ſervice he did tormerly, where- 
by I have any ſpeciall loſs, I may bave chis Adio for remedy againſt chis loſs, ay 


” 
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if the threatening be only to ſue my Servants, or the like, or whatever it be, if I have 
no ſpecial loſs by it, no Action will lie for it, 014 B. Entr. 552, 20 H.7.5. 9 H.7.7. 
Bro. Treſß. 388.609. So if one take or keep away my Servant from me, knowing him 
to be my Servant. And ſo likewiſe it is if one threaten my Tenants at will, fo that 
they depart from my Lands, and I have any ſpecial loſs thereby, I may have relief by 
this Action. But if my Leſſees for lite or years be ſo threatened, no Action will lie by 
me for this threatening, Old B. Entr 569.593.582.583, SoifI bea Gaoler, and one 
take away my Priſoner from me; or I be a Lord, and one take away my Villain from 
me; or I be a Soldier and have taken a Priſe in War, and another take ic from me, 
I muſt bave this Action, 

If any man enter into, burn or break my Houſe, pull down or break down my Wrong done 
Walls, or break or carry away my Wainſcot, Doors, Furnaces or Windows of my 1 © wan in 
Houſe, enter into my Orchard, Garden, Cloſe or Lands, and tread, eat, plow, root up — . = 
cutor ſpoil the Corn, Graſs, Wood, Hedges or Trees thereon growing, or rob me of — boy 
the Fruit of my Garden or Orchard, ſet up jPales or a Fold in my Ground, dig or Catel. 
carry away my Land, Coals, Mines or Stones, fill my Ditches: If one dig, root up 
break or take away my Poles, Hedges, Gates, Pales, Fences ; or if one break, ſpoil, 
or take away my Money, Plate, Corn, Grain, Cheſt, Houſholdſtuff, Wood cut. 

Weapons, Ship, Boat, Wain, Writings, Bottles, Wooll ſhorne, or the like Goods, 
or unlawfully diſtrain any ſuch thing of mine, or abuſe it after it is taken as a Diſtreſs, 
or ſuffer his Goods to lie in my Houſe, or upon my Ground Damage-feſant : If one 
kill, beat, hurt, chaſe or take away my Cattel, Hound, Hawk, Maſtiff, Pheſants 

Pa rtridges, Poppinjaʒ s, Thruſhes, or the like, being tamed and uſing my Houſe, pull 
or ſheer my Sheep, firike my Horſe in travel, and by that means it throw me down 

take away Goods waived, or an Eftray or Felons goods belonging to me, or un- 
lawfully arreſt or diſtrain my Cattel, or abuſe them being diſtrained, or ſuffer his 
Cattel to be upon my Ground Damage-feſant; If one kill, hurt, or take away my 
Deer, or any ſuch like Beaſt, my Cocks, Hens, or my Partridges, or any ſuch like 
Fowl, whiles it is tame and uſing about my Houſe, my y Pidgeons or Hawks out 
of their neſts or boxes: If one hunt in my free Warren, deſtroy my Fiſh, or diſturb 
my Fiſhing, hinder me in my Fold of my Cattel, put any thing in the water I uſe for 
my ſelf or my Cartel to infect it: If one do ſtop Ditches, and thereby or otherwiſe 
cauſe the water to overflow or run over my Ground, take Wine out of my Bottles 
and put water in the room, dig Trenches overthwart the way to hinder my going to 
my Ground, or let out the water out of my Mill-pond that I cannot grinde, break 
or cut my Sluces or the head of my Pond, and let out my Fiſh ; or break the head of 
another Pool, and let ſo much water into my Pond, that it doth overflow, and the 
Fiſh do go out: If any man take away my Tythes, being Parſon : In all theſe cafes 
before, and ſuch like caſes, I may have this Action for my remedy, Brownl, 1 par. 30. 

It is ſaid alſo, that for taking exceſſive Toll of me by a Millard, I may have this 
Action; and that if one diſturb me in a Market or Fair where it is due, I may have 
this remedy, Bro. Treſp. 41. and F. N. B. Tres. in toto. Old N. B. Treſß. in toto. 

Co. 9. 11 2. But for this lee more afterwards, If a Deviſee of a Term or Goods enter 
into the Lands or take the Goods before the aſſent of the Executor,he may have this 
Action againſt him, Bro.Treſp.25, 

If I have a Fiſhing or a Warren in another mans Ground, and the Owner of the — 
Ground or another take, hunt, kill or deſtroy my Fiſh or my Game, I may have chis che = — 
Action for my relief, 12 H. 8. 3. Kelx. 30. If I have Fiſhin a Trunk or Pond, and a where this 
ſtranger take them away, I may have this Action againſt him. If I have Hounds, Gion will 
Spaniels, Maſtiffs, Greyhounds, or ſuch like uſeful Dogs, and any man take them = —— 
from me, or hurt them with me, I may have this Action againſt him, Hob. Rep pl 363. — 2 
12 H 8.3. 18 H 8.2. And yet if one have a Dog that doth uſe to kill my Conies in itt as. 7 
my Warren, or a Hawk that doth uſe to kill my Pidgeons'about thy Pidgeon houſe — 
and I kill him; no Action will lie againſt me for this. Sir Perſival Willoughbies Caſe, 8 
Bro Treſb 3 87. Madburſts Caſe, M. 2 Pac. 

If I have a Deer, Hare or Cony, or any ſuch like beaſt; a Pidgeon, Swan, Hawk, wild Beaſts 
Pheſant, Partridg, Parret, Black-bird, Thruſh, Popinjay, or the like Bird that is tame ad Birds. 

and 
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and doth uſe my houſe, and any man do take them from me, and hurt the 
I may have this action. But if any man take any ſuch creature whiles it is wilde, no 
Action will lie for this, nor if once they were tame and after become wilde again If 
one take away my Hawk in flight, or my Deer out of my Warren whiles I am in 
hunting of him, I may have this action, 12 H. 8.3. 3 H.6.5. 18 H. 8. 2. Bros. Treſpas, 
407. 215. Hob. Rep pl. 363. 

If one come into my Warren or priviledged place, though it be not my Ground 
and there hunt, kill or take away my game of Fiſh,'Beafis or Fowl, or kill my Cones. 
in my own ground that is no Warren; I may bave this action againſt him. And if a 
man ſpring a Feſant in his ow n Warren, and it flie into another mans Ground which 
is no Warren; he may enter the ground and take the Hawkand Feſantʒbut if they flie 
into another mans Warren, there his entry is a treſpaſs. But if one kill my wilde haret 
or conies out of my free Warren and out of my Ground, I can have no aRion for this 
12 H.$.3. Kelw. 30. F. N. B. 87. 38 Ed. 3. 10 Broo. Treſp. 11 f: 

If a mans goods or Cattel be in my houſe or ground Damage Feſant, albeit it be 


m with me, 


Damag feſant. againſt the Owners will and without his knowledge, yet I may have this Action for 


Chaſing of 
Cattel. 


Goods con- 
ſounded that 
cannot be 
known. 
Tenant at 


will. 
Waſte, 


Goods deli- 
vered upon 


the treſpaſs, or Diſtraine them Damage feſant at my choiſe, Kelw.3. 13 H.. 10, 014 
B. entries.570, 571. As if a leſſee of my bouſe ſuffer his Goods a longer time then is 
reaſonable, after his leaſe ended, I may Diftrain them, ſome ſay I may alſo bring this 
Action againſt him. but it is beſt to make an entry firſt, 13 H, 7 9. And if the owner 
of the Cattel enter and take them away before he have tendred amends to me for the 
Treſpaſs, this is a ſecond Treſpaſs for which I may have this Action alſo, 21 H. 7. 27. 
If a ſtranger put in his beaſts into the Common where I haye common, I may not 
bave this action againſt him, but I may Diſtrain them Damage Feſant, Co. 9. 112. 15 
H. 7. 13. 1 

if 2 himſelf or with dogs chaſe or hunt my Cattel in mine or another mans 
Ground, I may have this action: and yet the owner of the ground wherein my Cartel 
are doing Treſpaſs, may gently by bimſelf or his Dogs chaſe them out, and juſtifie it 
But if he do them hurt thereby, this Action will ke, Hill. 16 Pac. B. R. Per. 3.7uitices 
in Burges Caſe. M. — J. R. Glover Caſe. Co. 4. in Terringtons Caſe. Bros. reſp. 
421. Co 8.67. And if ones Pigs be in my ground, I may chaſe them out witha Dog, 
if I do not hurt them, Hill. 16 Pac. B. R. 

If a mans Cattel be in anothers ground doing treſpaſs, the owner of the ground is 
not bound to put them into the pound, bat may put them out, and if they be thereby 
loſt he ſhall not anſwer them, A 5, Pac. Sr Chr. Hadſons Caſe. 

If a man take my Corn and put to his, ſo that it cannot be diſtinguiſhed which is 
his and which is mine, and then I carry away all, it ſeems this Action will not lie a- 
gainſt me for this, 22 Car. at Glove; Aſſiſes, per Serjant Wilde: 

If my tenant at will of my Land do commit any voluntary waſte, as burn the houſes 
or the like, I may have this action againſt him. But otherwiſc it is of a negligent or 
permiſſtve waſte, (0.5. 31; Dier 171, Lit. Sect. 71 Broe. Treſp. 362. And if ſucha 
Tenant cut under · wood, not timber, at ſeaſonable times, or having a Mine, dig and fell 
there, no Action will lie for either of theſe things againſt him, Broo. Treſp. 327. But 
for cutting Trees this Action, not waſt lyeth. Alſo this action will lye againſt my ſer- 
vant for taking away or ſpoiling my goods in his hands and poſſeſſion. Golasb. 7 2. 
PI. 18.66. Fl. 10. 

Regularly where a man hath my goods by my delivery upon a truſt, as when I de- 
liver to another my goods to keep, or I deliver Goods to a Carrier to carry, or the 


truſt, or come like; if he convey or keep them from me, or ſpoil, or ſell them, or negligencly ſuffer 


without tak- 
ing intoa 


mans bands. 


them to be ſpoiled, I cannot have this action for my remedy, but ſome other action, 
Co.c.14-2 H.7.11,16 H. 7. 3. And yet if my ſhepherd willfully deſtroy my ſheep,or 
my Butler willfully ſpoil my plate, or I deliver my Cattel to one to plow or com- 
paſs his land, and he kil them; in theſe caſes I may have this Action againſt him, Co. 5, 
14.31. 2 H.. 1 1: Broo. — 5 343. 327. 295. 72+ Lite. Sect. y 2. So if another do it 
by the Licence of ſuch a perſon. And by theſe caſes it ſeems this Action ſhould lie 
againſt the Carrier in the firſt caſe, Sedquere. If I be a Taverner, Mercer or Draper, 
and my ſervant uſing to fell my goods give away my Goods, it is ſaid I may 

. not 
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nm Action will lie. 21 H.. 27- þ 777 reſp. 311. 
ve ſnewed before, eh this Action will lie for the qwner of a Houle, againſt — of . 

him fs ul l or 1 any of ch ents of lis houſe, as Furnaces, Dgors, Ho 
cats, Pale, G 27 e like: for this it * known , That all things 
are apnexed — faltred to a Hon by Nai, Scrues or Pins, or by Morter or 

as Glaſs, A, Tables, Sbelfs, Vaults Furnaces, Doors, Locks and Keys, 
e like, are ſo inſeparably.i t to rel Houſe, 6 et be they put on by whom · 
yer, cannot be taken away phoned or years, before or after the 
end of N m, but he muſt ſub miei de heb ion; but he that hath any 
Eſtate in F ſimple or ce tail of jd a houſe, may pluck ir down if he will, undo ſo 
may a L edge holds it far life or years, without Impeachment of Waſte, 21 H.7. 
26. Co. 4163. 21 H.7. 13. See more in Property, cap. 17s 

* a Man do voluganly take away my Goods or Cattle, nd keep them till I pay Sed. 16. 


ney, either wichour colour or colour, 3s under pretence that it is his bout raking 
2 Wan or Eftray, when it is not fo, this ARion lieth; and if he will not re- —— or 
ſtore them cill I Py Money or Bond.! ſhall have a Recompence for it all in Damages where a man 
—_— res. Treſp- 18026 M. A 4 BR. nent caſe. So if a man ſhall may take his 
take away or \poſt my Goods 2 — drive my Cattel into another mars Sattel or 
] may go inte e Cattel, ad yer by thig T am a Sog from 
= or to the owner of the ground, "= or may bring r — 
Fr end] quaſi cake may Che. remedy that drave them 
diet 45. my Cave, 28828 LE —— the 


ority into his ground, I 
ch hem ons d oth 
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by me, I have 

925 yh 33. Tris 18 46 B. R. 

9 25 L - info ny 8 where 

Driver may fetch 

my bay th 1 . rel 9255 Ire. Treſp. 

75 Tf I ring Cartel to 900 elcape into rye Pariſh, ar an- 

qther want ground gin ſt my will, ang 1845 ferch them out, no Aon will 
lie againft me bor this, Bree. Tre/p. 3 73. 

Whereſoever I may Alke the 72571 my Cattel, I may juſlifie the taking of Xue. 
their yong ones, if they have any · Era: T reſp. 333 If one take amay my Goods from 
me, I may then preſently take mew from hi juſtific it, Kelw.62, Bros. Treſp. 185. 

And if | deliver to one Goods to deliver to x e on Requeſt, and he deliver them to an- 
her, it is ſaid, I may rake away from im, 21 H. 2.3. Bros Treſp-118. 186, 

If my dead Goods be in danger o ſpoiling, as — Corn in the Harveſt, and my A&s of kind- 

Niue gf his enden, will doth take 9080 — 5 to his own, or my Barn; or neh. 
w where nced is and it, or if a ſtrangers Cartel bei in 

55 2 e 45 ive them out: In all 7 caſes, and for theſe things, done wichout 

my leave, I may have this Action. And yexitmy my own Cartel be in . another 

man drive them out, no Action will lie for oe. Ifa houſe be on e I way take any 

mans Goods out of the houſe, or fire, to cab ethem, and no Action will lie for this. 

And if my Horſe be faln in a Pit, and in danger, any man may juſtifie the pulling of 

him out of the Pit, Kew, 58. 2 H6.37. 21 H. 7. 27. 12 H.8.2,15, 8 Ed.4. 35 


13 H. 8B. 16. 
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For Publick If a Ship be in danger of drowning, the Marriners may caſt out the Goods t 
good. men and eder So when neee on fire, che Neighbors may take out the 2 Oy 
to preſerve them, Daffins caſe. 6 Jac, 21 H.7.27. If one aſſault me with a wens 
I may (ir ſeems) take away his weapon and deliver ĩt to a Conſtable to keep the peace. 
| and juſtifie it, N. B. of Entries 651, wo 6 
Se. 19. It is a rule that no man may enter into my Houſe or Ground without my authority 
About Entry or licence, or authority of Law. And if he doth, he is a Treſpaſſor to me, and 1 
—— may have this Action againſt him, 12 H. f. 2. But in many cafes a man may enter in. 
Mans Houſe or to my Houſe or Cloſe, and be blameleſs. For the opening hereof, therefore take theſe 
Ground, and caſes. a 
where itis 1. If another man have a Horſe, Timber,or other Goods in my Houſe or Gro 
1 ort and he enter into it, to ſee or tuke it away without my leave, I may have this Action 
fetch Goods, Againſt him; and albeit he had a Leaſe of the Land a little before, yet if it be now 
ended, this will not help him, 21 H.7.13. 19 H.7.9. 14 H.8.1. 9 E4.4.35. And 
albeit I did commend my ſervant to deliver the thing to him, yet this will not excuſe 
che Entry, 18 £4.4.25. If I bean Executor, I ſhall have a reaſonable time to fetch 
away my Goods out of the Houſe wherein I may enter and take them. And yet if I be 
2 Leſſee of a houſe for the life of J. S. or J. S. Leſſee for life make me a Leaſe for 
years, and 7. S. die; in theſe caſes, if I have Goods in the houſe, and take them a 
in convenient time, no Action will lie agaioft me; otherwiſe it is if I ſuffer them to 
ſtay too long ; and the Judges ſhall ſer down what time is reaſonable, not the Jury, 
22 Ed. 4. 27. By Juftice Haughton, 2 H.6.15,16. Brownl. 1 part.224- 
2. If a man take away my Cattel or Goods, and put them into his ground, I may 
follow them and take them again; otherwiſe it is if they were taken away by a ſtran- 
, or I deliver them to him, or they be in his dwelling-hooſe, fee before. And yet 
it is ſaid, if a man have my Goods in his houſe, and his door be open, that I may go in 
and fetch them out. Howes caſe, Af. g Nac. B. R. Broo. T refp.118.186. 21 H.7.13. 
Flight to are 3. If a man be afſavited and like to be killed, and he flie through my ground to 
life. | ſave his life, I cannot ſue him for this, 37 H.6. 37: | 
To fetch out 4. If a man lop a Tree, and ſome of the Lops unavoidably fall into my ground, and 
lops of Trees: he go into my ground, and fetch them out, I cannot have an Action for this, either for 
the fall or entry; but the neceſſity muſt be una v oidable, elſe an Action will lie for both, 
Broe. Treſp. 3 10. Hill. g Fac. By Juftice Dadridge. And yet if there be two Tenants 
in Common of a Tree that doth grow between two men and one of them doth cut and 
ſeiſe it all ; in this caſe the other cannot go into the others houſe or ground to ſeiſe it. 
To Repair. 5; If one be bound to — 5 a Bridg which cannot be done without his coming 
upon my ground do it; in this caſe he may do ſo at a ſeaſonable time without danger 
of this Action, Broo, Treſp.2 60, So if one grant me to digs trench in his ground to 
lead water to my houſe, if it be ſtopped, I may go into his ground to amend. it, 
13 H. 8.15. 9 Bd.. 25. | ; | 
Upon a Lis 6. If Ido licenſe 7. S. to deliver Wood to 7. D. in ſuch a Cloſe, and 7. D. come 
r. into _ 2 take it, it ſeems this — 1 Treſ 241. 8 
To take Tithes 7. The Parſon may come into my d,. being a Pariſhioner, ve a 
reaſonable — = and fetch his Tithes, Bro. Treſp. 345. 325. 49. | | 
To remove a 8. If I have a Mill, and the warer that drives it, runs through another mans ground, 
Nuſance. and ſomething is done there to obſtruct my water; in this caſe I may go into his 
round to ſee, and if any be, to remove it, and if it be a houſe, I may abate it, and 
juſtifieit, 9 F4.4.35. 
To Diſtrain. 9. If my Tenant when I am coming to diſtrain, drive his Cattel into another mans 
| ground, or into ſome other ground of his own, held of another man; in theſe caſes 
I may enter into the ground and take them. | 
ro prexant a 10. Incaſe of a common danger, as if water that runs by a Town be ſtopped, that 
common miſ- it may endanger the drowning of the Town, I may go into any mans ground to give 
chief, and for it a paſſage, and if a Houſe be on fire, any man may pull down part of it to ſave the 
Publick good. reſt ; or — — it, or perhaps other houſes to prevent the burning of many others. 
So in caſe of Enemies, Soldiers may juſtifie the making of Balwarks. 80 Fiſhers may 
juſtifie the going into any mans ground to amend or dry their Nets. So men may go 
into 
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into any mans ground to hunt or kill Foxes, Otters, Grayes, and the like Vermin, and 
all chis without the Licenſe of the owner, Dyer 36. 12 H.8, 2. Broo, Treſpaſs 40. 
21 H 7.27. 13 H.8.16, 8 EdA. 35, 18. But a manmay not do ſo to kill Hares : 
Alſo to keep the peace and prevent miichief, any man tnay entet into anothers ground, 
or (as it ſeerns) his houſe either. So alſo to apprehend Felons, any man may enter in- 
to another mans ground or houſe, and break the houſe alſo if need be: Alſo a man 
may turn his Plough upon his Neighbors Land in the Field, if it cannot be ayoided in 
Plowing, Bree. Treſp. 3 54. 327+ So to make a perambulation, the Miniſter and Pa- 
riſhioners may after their uſual manner go into mens grounds, N. B. Entries 652+ 
Old B. Entries 558, See more after where this Action will lie againſt an Officer. 

11. If a Mans Horſe or Beaſt be like to be drowned, I may go into any mans ro ve mer 

ound to fave him, and if he be like to be killed, I may go into into his houſe to pre- or Cattel in 

e him, 12 H.8,2, 13 H.8.5. And yet if I go into another mans ground to fave danger. 
his horſe from ſtealing, or his Tithes from being ſpoiled by weather or Pigs, he may 
have this Action againft me, 21 H. 7. 25. 9 Ed.4.35. 191 

12. If one be unlawfully impriſoned in my houſe, and he break the houſe, and get 
our, I cannot have this Action againſt him, 9 Ed. 4. 33. 21 H:7.37. 

13. If one have ſheep ſtoln, he may go into any mans ground where he doth To look for 
ſuſpe& the ſheep are, to lee the ſheep whether they be his or not. By Juſtice Berk/ey, ftoln Goods. 
M. 8 Care | 

14. If che Sheriff have a Replevin againſt my Goods, the Plaintiff may come with 
him into my Cloſe to ſhew him my Goods, 3 H. o. 37. 

15. If I have Cloth in a Tailors or Sheremans ſhop, and the door be open, I may Toſce a Man 
go in to ſee it, Hewes caſe. M. g Pac. B. R. Goods. 
16, If I make a Leaſe of my dwelling-houſe, rendring Rent, or one is bound to To pay Mony. 
pay me money on an Obligation in my dwelling-houſe ; inthis caſe he may come into 
my houſe to do it, when Iam there to tender. But if it be to be done in another mans 
bouſe. Contra. Plow. 7 1. 18 EA. 4.25. 9 EAA. 25. 

17. If Ior the Commonwealch have a way through anothers ground, or title of To take his 
Common there or cauſe to diſtrain there; in theſe caſes I may come into the ground Way, Com- 
to uſe or do it, and no Action will lie againſt me for this in any of che caſes before, mon, Gr. 
M. 7 fac. B. R. Old B. of Entries 559, 360. And yet if I be beſides the way, or 
take more common then my due, this Action will lie for this exceeding, 

18. If a man have buſineſs with me co ſhew me a deed for preventing a difference, 
or the like, ard I being in my houſe or ground, he come in to ſpeak of the matter: 
it is ſaid this is not actionable, Bro. Trefp. 23. Sed Quere. For if he do it without 
licence or invitation, it ſeems to me actionable. 

19. In many other caſes the Law gives power to enter into Houſe or Land, as Tra- 
yellers or others, may go into a common Inn or Hoſtry, a man may Diſt rain for his 
Rent or Damage-feſant , a man that hath right co an Eſtray, may ſeiſe him, a man 
that hath a Reverſion of Land may go into it to view it, a man that hath power to 
ſell Land, hath power to view it and value it; a Commoner may go on the Common 
to ſee his Cartel : The Kings Paxveyor might have taken up Cattel for the King, and 
no AQtion will lie againſt theſe men for any of theſe things. 
ut in all theſe, and ſuch like cafes, where a man may juſtifie his Entry into another 
mans houſe or ground, for ſome ſpecial purpoſe, he muſt ſee he do not abuſe his 
power there. And therefore in all the caſes before of power given to enter into Lands, 
if he ſhall breakthe Hedges, leave open the Gates, or otherwiſe abuſe his power, he 
ſhall be puniſhed as a Treſpaſſor from the beginning. And in the laſt caſes, if a Tra- 
veller or other, ſhall-ſtay in the Inn over. long, break or take away any of the Houſ- 
bold-goods, break the Windows of the Inn, or the like, or the party diftraining in 
the next caſe ſhall work, kill; or otherwiſe abuſe the Diſtreſs, or in the next caſe he 
ſhall hurt, ſell, or kill che Eſtray, or inthe next caſe, if he in Reverſion ſhall break 
tbe houſe to come in, or being come in at the doors, ſtay all night, cut down Trees, 
or dig the ground, or the Furyeyor ſell the Cartel or Goods taken up; in all theſe, 
ard che like caſes before, the Law doth reckoa all that is done unlawful,and the party 
grieved may have this Action for his relief. 


Qqqqqq z And 
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Debt. And yet if one enter into an Inn, and do not pay for his victuals he caltech for, ot 
being diſtrained, and he offer the Rent, ſot which be was diſtruined, and the ; 
will not deliver the Diftreſsz in theſe caſes, and for theſe cauſes rhe offender is not re 

ted a Treſpaſſor ab initio, but in that thing onely, | 

adio of the And in the firſt caſe the In-keeper ſhall have an Action of Debt, or on the Caſe, 

Caſe. for bis money; in the latter, an Action of Treſpaſs, or Treſpaſe on the Caſe for his 
Relief. Co.8. 146. 5. 76. A & St. 112. Dyer 36. 134. 5 H. y. 11. 16 H.. 14. 
21 H. 7. 22. 9 H. 6. 29. 11 H.. 71. 

In like manner it is of an authority given by one man to another, if he to whom it 
is given, exceed and abuſe it, as I give one leave to enter into my houſe or cloſe and he 
break the Houſe, or cut down Trees, of I give one power to take one, and he take 
two of my Horſes, or I give one power to ride my Horſe to Dover, and he ride him 
further; in theſe, and ſuch like caſe, be is a Treſpaſſor onely inthe exceſs. * And if 
there be violence, or colour of violence in the AQ, ic is puniſhable by this Action. But 

48i:n of the if the injury be rather in matter of Ftaud, it is puniſhable by an of the Caſe, 

cage. Broe. Treſp. 3 2. 285. 7. And in all theſe and ſuch like caſes before ſet forth, the 
Action may be avoided by ſetting forth the marter in a ſpecial Plea. 
Br inevitable If ode dome a Trefpaſs againſt his will; as if his Cartel come unawares into my 
neeeſſity cr ac. ground, yet I may have this Adion againſt him ; and yet if my Dog of his own ac- 
cident. cord without any provocation of mine, kill or chaſe a mans Cattel, I ſhilf not be 
charged with this, utileſs it be ſheep, andthe Dog have been uſed to chaſeand kill 
them, and! — _ a _—_ — 1 ** 
1 If all the Neighb. à Vi take t orn out of their Field aed one 
— 8 fellow leave his Corn there of purpoſe, and the Neighbors put their Cattel in the 
/ Field and the Cattel eat his Corn, he may not have this Action for this. Frv. Tv gY. 352. 

By the fall of If a man lop a Tree, and ſome of the lops by chance, and againſt tris will, that den 

Lops lop, fall into my ground, or on my hetlg, and be fetch it out again preſently 3 pet id 
this caſe, and for this I may have this Action for one and other: But if there be an 
it eyitable neteſſity, or it fall out by the Act of God onely, or by a ſttange wind, or 
the like, no Action will lie for this, Bros. Treſy. 3 10. 10 Fd4.2. 20 Ed.4. 6, 59, 

To catch a If one have a wa through my ground where no incloſure is, and he drive his Cat- 

bit in paſſiug te there, or through the Corn field, where the way is, and they catch a — 

on che na. againſt the drivers will, being as careful as he can, no Action will lie for this: But ir 
the driver bait, or keep the Cattle there, I may have this Action againſt him, dt the 
g owner of the Cattle, Ira Tr. 21. 351. 

To part Ca If my Cattle be with another bodies ſo together that I cannot part them, and 1 

"= drive them to a convenient place to ſhift and part chem : No Action will lie againft 
me for this, Broo. Tre/p.354.327- 

To Plough If a man in Earing be necefficared to turn his Plough upon my Land according to 

Land. the faſhion of the Countrey, and the Sullow hap thereby to turn up ſome of my Land, 
or the Cattle hap to catch a bit of my Graſs or Cotn on my Land, no Action will lie 
for this. Bros. T reſp. 254. 327 

Upon an E. If an Infant make a Feoffment, and make a Letter of Attorney to give Livery of 

— "mg bY geiſin, and the Attorney do enter; he is a Treſpa ſſor, and for this the 2 may have 

Encore, this Action. But if the Infant give Livery of Seifin with kis om hands, he cannot 

coe. then have this Action againſt the Feoffee. So if he ſe}! Goods, and the Vendee take 
them without his Delivery, by this he is a Treſpaſſor: But if the Infant deliver tha 
Goods with his own hand to the Vendet,conrr4, Bro. Treſy. 16.3 38. Perk. Seft.16,17. 

If an Inſant. Feme · covert, or Man pry dureſſo grant a Rent. charge oti᷑ of his Land, 
and the Grantee by colout thereof diſtrain upon the Land, the Cattle of the Infant, 
Hus band that hath in right of his Wife, ot him that granted by dureſſe; in all theſe 
caſes this Action lieth agaioſt him that diſtraineth, 21 H. 7.39. Broo. T reſp; 151. 

ro tut a If a tnan have an ancient Ditch in my ground, and he come at ſeuſonable times to 

Ditch. Skour it, and doth skour ir, keeping the old breadth, I cannot bring an Action againſt 

1 tit him for this. By Baron Hemden at Gloceſter A ſſiſes, 17 (ar. 

.. „If a man give me leave to ſet a Rick of Hay in his ground, till I can convetiently 

In Hay. ſell it, ard after two years time he makes a Leaſe of the gtonnd to another, and be 

turnt 


— — — "I 
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turns i6 his Cattle, and doth cat up my Hay ; in this caſe I can have av Aion againſt 

him, for by making the Leaſe, it ſetms the Licenſe is detetmined, Hd. 17 Fac, B. R. 

Sir Willias Webs calc: | | WEE 

Abe Parſon ſhall have a reaſonable time to prepare and fetch bis Tithe on my la Tithe. 
Lind: Bat if he leave it on my Land any long time after my Corn is gone, and my 

Cattle (poil it, he ha th no Remedy, 12 Ed. f. 0. 

If a new Gate be ſet up in the High- way, where none was before, und I being a In Gates, 
Traveller break it to peeces z this is jaſtiſiable, and no Action will lie againſt me for Nuſancc. 
this, Ad judged. Cur. & K. ner and caſe.. So for any other Nuſance. 

A man that will maintain this Action for any wrong done to, or in his Lands or Sed. 18. 
Govds, muſt have a good Ownerſhip and Property, or at che leaſt a good and lawful ff 0 per 
Poſledionin the,ching wherein the Treſpaſs is ſuppoſed40 be done : Arid for this, take feen f he 
chete things. . thing wherein 

1. Aman map gain a Property into Goods, two ways. Firſt, Either by Act of the Treſpaſs is 
the Parey, as by Gift, Sale, Legacy, and the like: Secondly, Or by Act of Law, as by done. 
Waiving, Straying, Shipwrack, Forfeiture, Executorſhip, Adminiſtration, Treſpals, 
and Recovery of damage, Scealing and open Sale, by Tenure, Cuſſom, as Hertior, 
and the like. nr cc. f 

2. A Leſſee for years after his is ended, may have this Action for a Treſpaſs 
done upon the Land before the Leaſe was ended. Pim. 431, Broe.456, 

3. Any manchat hath but a bare polleſſion of, and no Tale to Land, may have 
this Abtion egaidft him that hath no right; Plow, 431. $46. 270.456. Co 5. 85. 

4. No man can have this Action for a Treſpaſs done upon his Land, until he be 
poſſeſſed of the ſame by Bantry: Ant! thetefore if Land deſcend to an Heir, or a 
Leaſe to begin at Micha, or one hath a title of Entry for & Condition 
broken, or the like, and a Treſpaſs is done —ů —— 
in the firſt, the Leſſee in the ſecond, or him that hath title to enter in the third:caſe ; in 
theſe caſes the party —— not have this Action ii H 7.22, Pha 12 14.4.7. 

5. If Leſſee par aer wie ot Later for years keep binelf in poſſeſſion of the Land 
after the Tetm and — ͤ— — cannot maintain 
this Action till he have made his actual Entry, and then onely for the Tteſpaſs dont 
after, and not before his Entry, Plow.133:136. Broe. Tra- 365. Cr. 55: U 1 M.. 23. 

6. If an Office finde Land in Subjecks bands to Eſcheat, be that is in poſſeſſion 
of the — afterwards bring this Action for Treſpaſs done in the Land. P hw: 

489. 19 Enid. 2. 2 

7. I one give or ſell me Goods, and before I get the poſſeſſion of them, another 
man doth take them away ot hurt them; in this caſe I tay have this Action for my 
Remedy. Yoo. Treſp.393. A 

8. If 1 borrow a Horſe to ride a journey, and the owner or a ſtranger tube away 
the Horſe from me before I have done my journey, it ſtems I may have this Action; 
and albeit I abuſe him, 'or ride him out of the way, yet he cannot take him from'me 
till L have done my joutney. Les caſe. | P31 n H 
9. A man may have this Action for a Treſpaſs dont in Goods, wherein he hath 
onely a poſſeſſion and no propetty: And therefore it is no good Plea to this Action, 
that the goods be the goods bfa ſtranger, and not of the Plaintiff. 4 EA. 55. 3 H. 0. 3 2. 

If a man cut or catry away my Trees, I may have this Action againk Him. And zy cutting off, 
for this, take theſe things. 14250 i + | erraking a> 

1. If a Tenant in Tail ſell his Trees growing upon the Land, and die befete they Trees, 
be cut, in this caſe the Vendet may not cut ind take them away, but he will Be liable 
to this Action, by the Heir, or by him in Revetfiod. But other wiſe it is of Trees ſold 
by Tenant in Fee-ſimple. Perk Seft. 58, 39. 

2. If I grant to another Ettovers in my Wood, by the view and ar fm the 


Daily, and he take them without leave of the Baily : Or if he have power to 
take in my Wood to any uſe without asking, and he rake more then he doth put to 
that uſe, I may have tlis Aon. Bro. T reſp.3 27. And yet if he cut it before he do 
uſe it, to the end it may be more ſeaſonable and fit for uſe, no Action will lie for this, 


10 Ed 4.3. FBrownl. 1 part. 44- , 
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3. If Ide a Leſſee for life ot years of Land, and a ſtranger cut down Timber. or 
do any other waſte, I may bring this Action againſt him, and ſhall recover treble 3 
ages, becauſe I muſt be charged ſo much in the Action of Waſte againſt me. 

4. If one ſell me all his Trees in ſuch a Cloſe, and after he cut them down himſelf 
and then I fetch them away, no Action will lie for this, Dyer 305. So if after this 
ſale he ſelleth his Cloſe to another, and I do then cut and carry away the Trees, I may 
juſtiſie it: #700. T reſp. 400. 

5. If Iſella Wood; except forty Oaks; to be taken n_— me in two years, and 
I do not cut them within the time, and then he do cut all, and do not leave me forty 
Oaks; in this caſe I am without Remedy. Broo. Treſp.50. 399. 

6. If my Leſſee for life or years do a Waſte in the Lands leaſed, I may not have 
this Action, but muſt have Remedy by an Action of Waſte. And yet if I make 4 
Leaſe for life or years of a Cloſe, excepting Set rees, and the Leſſee or a do 
Treſpaſs in the Trees, Acorn or Fruit thereof, which in this caſe I am alſo to ve; 
for this, this Action and not an Action of Wafte lieth, (0.5. Sir Thomas Palmer: caſe, 
See more in Property, cap 17. | 

If a man cut or carry away my Emblements, viz. my Corn or Graſs, I may have 
this Action againſt him. But for the further knowledge hereof, take theſe things, 

1. If a Tenant in Fee-fimple, Fee-tail, for life, or at will, ſow his Land, and die be- 
fore he reapir, his Executor ſhall reap it: So where-ever an Eſtate dependeth on a 


life. If a Leaſe be made for life, the Remainder in Fee, and the Leſſee for life make a 


Leaſe for years, the Leſſee for years ſow the Land, and after the Leſſee for life die; in 
this caſe the Leſſees Executor, not he in Remainder, ſhall have the Corn, Co. 3. 85. 
So if Tenant in Dower ſow-her Land and die, her Executor ſhall reap it. 20 H.;. 2. 
Perl 5 22. But if ſhe ſow-ber Land, and then take a Husband, and he die before it be 
cut; ia this caſe ſhe, not her Husbands Executor, ſhall have it. Bros. Emblement; 16. 
C.. 116. Co. upon List l. 35. And if the Leſſor of a Tenant at will, determine the 
will himſelf after the Corn is ſowed, the Tenant at will, not the Leſſor, ſhall have the 


Corn, Ca upon Lit i. 55. But if the Tenant at will, himſelf determine the will, cox- 


tra. An if ſuch a Tenaat after he is diſcharged ſhall enter again, and then ſow the 


Land!; in tts caſe the Lord, and not the Tenant, ſhall have it. Co. 5. 116. Dyer 173. 


And if any Tenant do onely ear and dung the Land, and it be not ſowed before his 


'deatb{be loſeth the Corn. Lit. £8. Co. 5. 116. Perk 512. 37 H. 6. 23: Andalbeic 


the Corn be cut, yet he that hath right to it ſhall have it. 

2. If a Tenant for years in Certain, who knoweth the end of his Term, ſow the 
Land; and his Term end before the Corn be ripe and cut; he that hath right to the 
Land, not the Tenant, ſhall have the Corn Littl. 68. Co. upon it. 

3. If a man under colour of a Leaſe, or other Conveyance, . ſuppoſing him to be 

-when he is not, doth ſow the Land; not the owner nor his Executor, if he die, 
but he dat right hath to the Land, if he ſhall enter, muſt have the Corn. Lee: caſe. 
9 fac. 2. ; 120 
5 If two be Tenants in Common, and one die, and his Wiſe hold in Common, and 


ſow the Land, and die; in this caſe, neither the other Tenant in Common, nor the 
Heir but the Execuror of the Woman, ſhall have the Corn, Perk. 5 23. 


Aa parſon die before the Corn is reaped, when the Glebe· Land is ſoxed, and 


another Pat ſon made; in this cate, not the Succeſſor, but the Executors or Admini- 


ſtratots of the firſt Parſon dead, ſhall have the Corn: But the Tithes accrewing, du- 
ring ibhe Vncation, ouſt go all to the Succeſſor. 21 H. 6. 30. 34 H. 6. 33. | 

6. If u Diſſeiſor, ot a Diſſeiſor of a Diſſeiſor, or a Feoffee, Donee or Leſſee of the 
firſt orſecood Niſleiſor,'ſow the Land, and cut and carry away the Corn, or cut and 
carry away the Graſs or Trees ; or gather and carry away the Fruits, Apples, Nuts 
& c. or. pie or tell, eicherthe one orthe other; in theſe caſes after the Regrels of 
the Diffcrſee; the Property of it all is in him, and he may take it where ever he finde 
it; and: if: he die his Executor ſhall have it: And ſo it ſeems is the Law for Flax or 


Hemp, orm other Annual profit; and if it be gone he ſhall recover damages in 


dead Ireſpaſs. Co. Inf. 1 part 55. 11. 51. Dyer 31. Perk. 5 19. Co:5.85. 


Wie. 


7. If one be ſeiſed of Land in the right of his Wife, ja fee or for life, and he y = 
and, 
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Land, or be make a Leaſe for years, and the Leſſee ſow the Land, and after defore 

zend of the Tearm the Husband or Wife die, his Executors,or the Leſſce, or his 

Executors, ſhall have the Emblements, 7 H. 4. 17. So if a Jointeſtate be made to 
the Hosband and Wife, and the Husband ſow the Land and die, his Ezecutot ſhall EXecurors. 
have it, Co. 1 part 55* Dyer 316. If Land be leaſed to x Husband and Wife at will 
and after they be divorced Canſa precontrattus, and the Land be ſowed before the 
Divorce; in this caſe the Huzband, not the Lord, ſhall have the Corn, Co. 5. 116. 
If the Wife of a Copie- holder that holdeth Darexre viduitate, according to the 
cuſtom ſow the Land, or make a Leaſe, and the Leſſee ſow the Land, and before it 
be cut ſhe take a Husband ; in this caſe the Lord or his Executors, not the Husband 
ſhall hare the Corn, Co. 5, 116. 5 = | 

8. Ifone ſeiſed of Land in Fee have iſſae a daughter, and die, his Wife being privily 
with childe of a ſon, and the daughter ſowetb, and after the ſon is born, the daugh.. 
ter in this eaſe ſhall reap it, though the ſon enter before che Corn be ripe, Co. 1. 55. 

v. If a Tenant by Statute ſow the Land, and after ſome extraordinary increaſe 
bappneth that hee is ſatisfied ; in this caſe the Tenant ſhall notwithſtanding reap it, 

Co. 1. part 55. 

10 if hens ofche Tenant, though 'incertain, be upon a defeaſible Title by a 
right paramount, or if the eſtate ofthe Tenant determine by his AR, he that bath 

righe or entreth, not the Tenant, ſhall have the Corn. And therefore if one enter 
upon Land ona Condition in Deed, or a Condition in Law, as if Leſſee for life 
or years of Land, alien it in Fee, or do waſte ; or if a Feoffment or Leaſe be made 
on Condition, and the Condition be broken: or the Lord of a Copy-holder enter 
for a Forfeiture on his Tenant. So where one commits Felony and forfeit, and an 
entry is made for the Common-wealth ; in all theſe caſes the Feoffor, Leſſor, Lord, or 
Keepers of the Liberties ſhall have all che Emblements that are growing, and not cut 
upon the Land at the time of his Entry upon, or recovery of the Land, But if it be cut 
and ſo ſevered from the Land before the entry, contra. So where ever one doth reco- 
ver Land in an Action, he ſhall have the Corn upon it, Co. 5. 115. 4. 21. Perks ſeZ: 
$15. Co. h Lit: 55. 5 H. 7: 16. See morein Property, ch. 17. And in all or moſt of 
theſe Caſes where any man doth cut or take away the Emblements that doth belong 
to me; I may have this remgdie by this Action of Treſpaſs: Brownl. 1. part 221. 

This Action wil lie againſt a Sheriff his Bailiffs or under-Officers,or any other ſuch  . 
like Officers. But for the farther opening of this point, take theſe caſes following. =” = 

1. If a Sheriff have a Writ againſt the Lands or Goods of another man, and he Sed. 19. 
miftake and execute it _ my Lands or Goods; as if he take my Horſe under my For miſtaking 
ſervantin ſute againſt him; or repleive my Goods for another mans, I may have the Good, 
this Action againſt him. And it will not excuſe the Officer in this caſe to ſay, that 
the Plaintiff in the ſuite, or any other man did affirm, that the Lands or Goods were 
the Lands or Goods of the Defendant, Dyer 295. Kelw; 129 119. D. & St. 149: 

150. Brownl. 1 part 2 10. 226. . 

2: If another mans Lands or Goods be leaſed or pledged to me, and the Sheriff 
take them as his Lands or Goods, I may have this Action againſt the Sheriff, Bro; 
Treſpa 164. 4 * 

3. If the Sheriff or any of his Officers having Proces againſt my Land or Goods, For breaking 
exceed his Authority, as upon a common Proces, Capias ad reſpondendum, Latitat, my Houle. 
or the like Proces, or a Capias ad Satirfariendum, Fieri facias, or the like Execution 
againſt me; if in the Executing of theſe Writs he brake open my Houſe, Doors or 
Cheſts, which is more then he can juflifie, for he may not ( as it ſeems ) in this caſe 
do more then come ia when the Door is open, and cannot pull the latch or open it; 
in theſe caſes I my have this Action againſt him, Cv. 5. 93. 8Ed. 4, 4. 18. Ed: 4. 

41. Hob. Rep. pl. 62.Brownlow, 1 part 117. 
4. If upon ſuch a Writ, Proces or VVarrant againſt my Lands or Goods, in Execu- 1 
ting whereof or otherwiſe, where an Officer may break my houſe, as upon an H. here —— 
facias Se i ſinam, or Poſſeſſionem, or Capias utlegatum or to apprehend Felons or Hout. 
Adulterers, or to ſearch for ſtolen Goods, or upon 2 Capias ad Satisfaciendum, to 
zake another man in my houſe; in theſe and ſuch like caſes, if he break open 
| my 
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2. For breaking into, and hunting in any Park, or incloſed ground to hunt and Robbing parks 
kill che Deer there, or Coneys there, or to take away any Hawk, or any Hawk of Deer and 
Egges out of any mans Woods, a man is to be puniſhed inthe ſame manner and mea- — 
fure. 5 Elix. 21. ; 

3. If it be for killing Deer, he is to be bound with two good Suteties, or in ſtead Taking Hawks 
of trebble damages, the party grieved may recover of him ten pound for his ſatisfacti- and Hawks 
on. And when he is ſatisfied for the wrong, he may, if he will, releaſe him of the Eggs. 
Good-behavior. 7 Pac. 13. 3 Pac. 13- | | 

4. For wilful cutting of the head, or dam of any Pool, Mote, or Stew, or the 
head, or pipe of any Conduit, or burning of any Cart or Wain load of Coals, or 
other Goods, or burning. of any heaps of Wood prepared for Coals, Billet, or 
Talwood. And for cutting out the Tongue of any tame Beafts ; and for cutting of 
a mans Ear (except it be by an affray, &c.) And for barking of a mans Fruit-trees. 

For any of theſe offences, the offender muſt pay to the party wronged. trebble 
damages for his amends, and pay ten pound penalty to the Lord Protector. 
7 H. 8. 6. 5 * 
1 5. For cutting and taking away Corn growing, robbing an Orchard or Garden, 
digging up or —— any Fruit- trees, breaking any Hedges, Pales, or other 
Fences, cutting or ſpoiling any Woods, or Under-woods ſtanding and growing, or 
the like, the offender is (and ſuch as receive the things, are) to give ſuch amends to 
the party wronged, as any Juſtice of Peace ſhall ſerdown : And if he do not per- 
form the Order of the Juſtice of Peace; or the Juftice think him unable to make a- 
mends by money, he is to be whipped: 43 Elis. 7. 

There are divers things to be pleaded in avoidance of this Action: There is the Sed. 20. 
general Plea, which is Not guilty, and there are divers ſpecial Pleas ; and the ſpecial 6. What ſhall 
Pleas are ſome of them of one nature, and ſome of another, for ſome of them — 7 To * * 
ſound in a way of juſtification, when the matter doth contain a good Reaſon to main- $2; and avoig. 
tain the lawfulneſs of that he did, for which he is now queſtioned : Some of them ance of this 
found in a way of excuſe onely, and will free a man from any puniſhnent for the Action, or nor. 
thing ſo done at that time: And ſome of them ſound in acquital of a man altogether, 
and contain ſo much, that he is not guilty at all: And ſome of them in diſ 
charge of bim of the AQzon whereto he was once chargable and liable. And the 
Defendant muſt be very careful, for if he have matter of juftification/ or excuſe to 
plead, he muſt be ſure to plead it ſpecially ; for in thoſe caſes if he plead Not guilty; 
it will be found againſt him, Co. 5.85. upon Littl. 282283. Brownl. 1 part. 224. 

Special Pleas by way of Juſtification, are ſũch as ſet ſorth ſome ſpecial thing, by Sed. 21. 
which he doth juſtifie the thing he doth with another mans Lands or Goods; as that — lu- 
he did ĩt by authority. And this may be given either by the Law, or by the party: — 
Wherein to make it good, there muſt be two things. Firſt, A good Authority: Se- 
condly, It muſt be well perſued. 

In Treſpaſs for Entry into Land, it is a good Plea to make a good Title to the Land 
or Common in it, and ſo for Goods. V. B. E. is toto. O. B. E. 566, 567, 565, 590,580. 

It is a good Plea to a Treipaſs for an Aſſault and Battery, to ſay that the Plaintiff For Aſſiult. 
began, & c. N. B. of Entries 644. And to this Action for Impriſonment, Aſſault or 
Battery, That he did it by neceſſity, in an Arreſt to inforce obedience, or the like, 0/4 
Book ef Entries, 599. 398. 560. It is a good Plea in Treſpaſs for taking a Horſe, to 
fay, he borrowed it for a time, or a purpoſe which is not yet out or done. - Byoo. Treſ- 

aſs 337. In Treſpaſs for cutting Trees,” it is a good Plea, That the Plaintiff hired 
im to do it, Broo. Treſb. 3 83. In Treſpaſs: for taking of Goods, it is a good Plea to 
ſay, That the Plaintiff left them in the Defendants houſe; and after there was an A- 
greement between them, that he ſhould keep them till che Plaintiff had paid him ten 
pound, which he hath not paid him, 21'H.7. 13. Bnt it is no good Plea to ſay, That 
the Goods were the Goods of a ſtranger, and not the Goods of the Plaintiff, 4 E4.4. 
75. 3 H. 6. 32. In Treſpaſs for Entry into a Houſe, it is a good Plea to ſay, He 
entred to apprehend a Felon, and took his Goods that were there, Od Book of En- 
tries 380. In Treſpaſs for taking of Goods, it is a good Plea to ſay, He did it by 
Warrant, as Bailiff of a Court-Leet for a Forfeiture, &#c. N. B. of Entries, 665. 
Rrrrree or 
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ot be diſtrained for rent ſervices, Ola B of exrries 604. GS. 603 Thathe diſtrained 
for Subſidie, Fifteens or the like, Old B of entries £01. So that he took them by ver- 
tue of any Proces out of « Court enabled with power to make out ſuch 5 
Ola B. of entries, 598. 599. 6%. That he took the goods for Hariot, Waif, Eſtray, 
Wreck, or the like. OI4 B. of extries, in tate 584. Or that he diſtrained them for 
pownage, or the like; or for levying of expences for Knights of the Parliament, or 
the like, Old B of entries 599. See Anthorigie. * : | 
In Treſpaſs for entry into Land, it is a good plea to ſay, That it was his Free. hold 
or the F ree-hoid of another from whom he hsd Aut bority to do what he did. B. % 
47. 23. New B. ef entries, 647-5 82. So it n be for putting in of Catteh it is a good 
Plea to ſhew he hath right of Common there, and under colour therof he pat in his 
Canel,(Bro. Trefp. 30. | | 
If one bave Com upon anotbers Land, and be take it, and the Owner of the 
Lend ſuc him; he muſt juſtifie, and may not plead Not guilry, Co. 5. 85, 
InTreſps6 for taking Cyttet;ir is a god bar to ſet forth a good ſale to the De- 
fendant, and that he thereby took them Bro. Treſþ. 328. For cutting Trets, it is 4 
good plea to ſay that the Plaintiff gave them co the Defendant, Bro. T reſp. 42. 
There are divers other Pleas that enure by way of bar, 4s a Judgement had and 
Damages recovered againſt the defendant for the ſame Treſpaſs, in another Action 
of the lame or another nature, Fitz. C vreua. 110. And if an Action be broughe 
2painſt a man for a Treſpaſs by aſſault and battery done by him, it is a gaod plea 
to ſay it was done by bim and another, and the plaintiff hath recovered Damages of 
the other. But if the beaſts of A and I come together into my Ground; in thrs cafe 
I may recover ſeverally, and this plea will not bold. Hil. 18 Pac. B. R. Hunneyes 
Caſs.  _ | #39 f | 


Arbitrement may be alſo pleaded in bar of this Action. 
Alſo Accord with ſatisfaction may be pleaded in bar of this Action. For the 
clearing whereof rake theſe things. | | 

1. The thing given andreceived mbſt be valuable and ſatisfactory, a charge to 
the giver, and a benefit to the receiver: And therefore if one plead, that whereas 
there were divers Treſpaſſes committed by each of them, one upon another, and dy 
mediation of friends they agreed ane ſhould go quit againft the other, his is no 
plea, neither will ic bar in the Suit! So in an entry on the Statute of Rich. Thar the 
Plaintiff ſhaſtreenter and have his Land in peace, and that he ſhall deliver in the 
Writings that he hath that do concera the Land, Dyer 356. 16 Ed 4.8. 9 EA. "Re 
19. Fitz, Accord. 3. 4. Soi it be in Treſpaſs for Goods taken, and the Defendzht 
plead an Accord made that he ſhould have his goods again, 9 Ed. 4. 19. 30 H.6. 
4. So if it be that the Deferidant ſhould do his endeavor to make the Plaintiff 
and another ( who was dt ods with him) ag ced, or (as it ſeems) to ſhew that he 
did make an Accord between him and the ftranger, unleſs he ſhew withall that 
he is at ſome charge to doit. And yet if the Defendant give the Plaintiff a pottle of 
Wine in ſatistaction of the Treſpaſs, and he agree to it, this is a good accord and a 
dar in the Action, Fire. Accord. 1. 19, H. 6. 29. Fitz, bar 26. | 

2, It muſt be perfectiy and completly finiſbed and Executed, and ſatisfaction 


made according to the agreement before any Action brought : and therefore if the 


Defendant plead an Accord that be muſt make Windows, and pay 101, at a day to 
come, and be ſet forth that he hath made the Windows, but he hath not ſat forth 
he hath paid the 10 l. this is no bar, 17 Ed. 4. 2. 6 H. 7. 10. In Treſpaſs the De- 
fendant pleaded an Accord to pay 6 d. to the Plaintiff and to give him counſel when 
he ſhall requite it; this is uo good Plea, 17 Ed.q, 2. Old N. B. f. 122. Tender of 
money without paiment is no good ples in bar of this Act ion. 

3. It muſt be in the life-time of him that did the wrong; and therefore if the 
Accord be between the parties, and be executed by the Heir or Executor of the Treſ- 
paſſor, this is no bar where this Action may lie againſt the Executor, Dyer 356: 

4: The Patty to whom the —_ done muſt accept the amends accotding to 
the agree ment, for it ſects notwithſtanding the Accord, he may refuſe it; and ten- 
der of mend without an acreptance thereof, is no plea to this Action, but — 

| accepte 


EN 
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accepted, is, For 65 wrong a infuries exaſe diſcord and variance, and beget Suirs; 
ſo by an Accord between the 8 = may be recompenced, and this recom- 
ence begerteth Peace, Co. 9. 79. 5 Ed. 4 7. Dyer 356. 

pe J. If den dot Freſpafs, aud one make a good Accord; this will diſcharge and 
be & bar t64! the reſt, C. 9. 79. | | 
. Me ſtenger, as one of the Parents or Friends of the Treſpaſfor, give the 
mend itt recontiperice ; it ſetths this is as good 25 if che par ty himſetf did give it. 
In Detinde for # Cheſt and Charters therem, by the delivery of che Plaintiff, che 
Defetidint plead att Accord, that he ſhonld the Cheſt untill the Plaintiff come 
to Briſtoll, and there it ſhrſl bx opened, and if #ny Deeds be there that do concern 
& Houſe of which the Plaintiff bad enfeoffed the Defendant, that he ſhall keep it 
All, and ſaith that he never came to Briffo//; and it was awarded a good concord. 
But qere Fitz. Bar 166+ Accord. 2+ 7 Ed. 4. 23. 

7 If one be Ameurted for a private Nuſance or Tteſpaſs done to the Lord in his 
Leer, and he receive the Ameareement, though it be Extortion, and he could not 
have teeovered it; yet it ſerms if he aftet bring an Action for this Nuſance, this ac. 
teptance of the Amearctment inay be pleaded in bar. Firz. Bey. 187. 222. Broo; 
Trap. 19), 61. 66; | : 

s. Ina writ of falſe impriſonmene, the Defendant faith it was agreed between the 
Plaintiff and him that he ſhould bring the Defendant to ſuch s place which is the 
fame impriſonment, and it ſeerts this was no good Plea, Fitz. Bar. 14: Brownlows 
1 part. 153. 3 part 13C. 131: 132. | 

That the Plaintiff hath a Replevin depending in another Court for the fatne 
Treſpaſs, is a good Plea, Bro: Treſb. 357. But it is not a good Plea that he hath 
been indicted for the ſame thing, and paid a Fine to the King. And yet that he bath 
been Indicted, Arrained and Acquitted, is ſaid to be a Plea, 72 quere. So, that 
he hath been (being a Tenant ) Amearced for the Treſpaſs at the Lords Court 
alteady, and paid the Amearcemerm, is ſaid to be a good Plea, Co, 4. 43. 9. H. 6; 
50. Bro. Treſp. 403. t7 £44. 8. But I doubt this caſe. © . 

If it be be tot Cattel Damage · feaſant in his Ground, it is a = Plex to ſay the 
Phintiff did drive the Cattel into bis ground, Bro. Tre ß. 148. Kebw. 30. 

A Licenſe may be pleadedit avoidance of this AQion, asif it befor an entry into 1 fer of cr 
Houſe ot Lands, taking of Goods or the like, he may plead a Licenſe ſo to do from cut and air. 
the Owner, as that he invited me into his hooſe, gave me leave to go chrough his charge. 
Cloſe; &c. Bro, Treff. 533. Co. upon Lit. 468. But then there muſt be theſe Sec. 22, 
things in che caſe | *# Licenſe. 

1. A good Licerffſe, for if a Tenant at will ſhall Licenſe me to cut down Trees 
upon the Land, or a Shepherd that hath Sheep to keep ſhall Licenſe me to kill chem; 
this will not excuſe me in a ſuit for this, Fro. Treſp. 295. gs 

2, I bis Licenſe muſt de purſued, 11 H. 7.21. Old B. entries. 596. 559. $05. Bro: 
Treſp. 194. t9 H. 6. 65. | 

To an Action for a Battery, it is a good plea to ſay that he did it of his own 
wrong, that is, that the Plaintiff did begin the Aﬀeay firſt, er. 34 H. 6. 16. 41; 
Aſ. — t. Fooks of Emtriec in toto. 

If the Action ke for ſuffering a mam Goods to lie in his houſe Damage feaſant, 
it is a good excuſe for the Defendant to ſay that he was Tenznc to a Leſſee for life, 
that lived far from him, that he could not hear of his death in a long time after 
he was dead, and therefore the Goods were not removed ſo quickly. In Treſpaſs & 
for a hurt, It is a good Plea to ſay that the Plaimiff and Defendant agreed to run at 
Tit, Barriers, or to play at Backſword, Foot-dall or-the like, and by that means 
the hurt came, Fit x. Bar. 244. In Treſpaſs for Damage by Cattel, it is a good 
Plea to ſay that the mounds of the cloſe adjacent were the Plaintiffs, and for lack 
of repair thereof they came into the Plaintiffs, Ground, 0/d aN. B. 561. 562. 


363. | 
But if the beaſtFivere turned in, the Plaintiff may ſhew it by his reply, Old N. , 
503.563. It is a good plexto ſhew a pardon by AR of Parliament, Old B, Entries 
396. Ia an Action for Toll, it is 8 3 plea to ſay, time out of Mind ſuch men —— 
recrer 2 ca 
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been diſcharged and ought to be diſcharged of Toll in Fairs or for paſlages, Cc. 
Old B. Entries 605, e . F 7 

In treſpaſs for beating a ſervant, it is a good Plea that he was not his ſervant at 
that time, Old B. Entries 605; For entring into a Cloſe, that the Defendant being 
Leſſce for life, made a Feoffment in Fee, and ſo a Forfeiture ot an. Eſcheat. 01d B. 
Entries 577. 581. That the Goods were pledged to him, or him that delivered them 
to him for money not yet paid, Old B. Entries « 98+ For Fiſhing it is a good Plea to 
ſay he batha fiſning there, and under colour thereof he doth fiſh,0/4 B. Entries 596, 

The. t in this Action hath many Pleas to plead in avoidance of this 
Action by way ofexcuſe. As to an Action of Treſpaſs for the Defendants Cattel 
breaking info the Plainciffs Cloſe, it is a Plea to ſay that they came in through 
the mounds of the Plaintiff, for want of Sufficient repair, For further knowledge gf 
which point, theſe things are to be known, E 
1. Thisjs nota good Plea forany but for him that hath ſome intereſt into the 
adjoining Ground, as having Title of Common there, or being Leſſee for years, or 
at will of it, having his Catel there at Tack, ot having leave to put in his Cartel there 
and therefore this will not bar the Action of the caſe of a ſtranger where his Catte] 
had nothing to do ip the next Ground towards which the Incloſure was fo bad. 

2. Neither is this any good Plea for bim that bath ſome intereſt in the Ground 
adjoining, where he did put in his Cattel firſt of all into the Plaintiffs Ground, and 
not into his ou n, for the Cattel muſt goe in of themſelves. 

3. It is no Plea that there is no good Incloſure, unleſs he ſay that the Owner of 
the Ground time out of mind did uſe to incloſe it. 
4. It is ſufficient proof to maintain this Plea, that the mounds were bad at the 
time, though it cannot be proved that the Cattel went in through thoſe bad mounds, 
for that ſhall be preſumed unleſs. the contrary appear, Dyer 365. Bro. Treſp. 102. 
235. 148. 145. 136. 345- In Treſpaſs for breaking pales, that they were ſet up in 
his Chaſe, and kept his Deer from feeding, &c. Old B. Entries 594. If a man that 
ought to make the Hedge between him and me, go over it and break it down, ſo as 
my Cattel get in his Ground, I may plead this in avoidance of his Action. ?f. 
Dodridg. Trin.18. Pac. B. R. If the Action be for taking my Cattel, I may juftitie 
thatthe Ground was a Free-hold, and the Cattel were in my Ground Damage- 
feaſant, and therefore that I Diſtrained them, 0/4 N. Z. 570. 569. 571. In an 
Action for cunning Decker that 7 $ was ſeiſed of the place and Timber, and fold 

o the Defendant, and he took it. Ol B. Entries 6c6. For — 

Goods ir is a good Plea to ſay that the Defendant being poſſeſſed thereof, deliv 
them to a ſtranger from whom the Plaintiff. took them, and the Defendant took 
them from the Plaintiff, Od B. Entries 573; or to lay that he did lawfully Diſtrain 
them for Rent or the like 01d N. B. Entries 608. 
 ThatI am Parſon of A and a Pariſhoner ſet out his Tithes, and the Plaintiff took 
them away, and I took them from him, this is juſtifiable, Old J. Entries 374. To lay 
that the Plaintiff gave bim the Goods, 0/d B. Entries 376. or to ſay he took them 
as Waif, Eſtray, or as Wreck for the Lord, ec. Old B. Entries 612. 611. 577. Sale 
in Market overt to the Defendant by the Plaintiff or a ſtranger 01d B. Entries 606. 
605. A Releaſe of the Party Treſpaſſed to the Treſpaſſor, is a diſcharge in Law, and 
may be pleaded in bar of this Action. 

If divers do a Treſpaſs together, and the party to whom it is done releaſe it by 


* 
- 


4g generall or ſpeciall words to one of them, this is a diſcharge of all the Treſpaſſors, 


and every one of them may plead it in bar if he can get and ſhew it, for they are but 


Releaſeof one, One Treſpaſſor, and each of them is anſwerable for the whole fact, but a releaſe is 


a good ſatisfaction in Law as a ſatisfaction in Deed. Hob. Rep. pl. 96. But ſte more 
of this in Releaſe chap. 19. in my Book of ( ommon 22 Old B. of Entries 602+ 
Authoritie, Licence. Tender of amends, that is, offer of a recompence for a Treſpaſs 
done, is a good plea in this Action. But therein theſe things are to be done. 

1 That ff one diſtrain my Beaſts ugg, 15 and I offer him a competent 
recompence before the Beaſts be taken, or before they be Impounded, this is a good 
bar, and ſo may be pleaded inthe Action of Treſpaſs : but ſuch a tender after the 


Impounding of the Beaſts is not ſo. Cv 5. 76. 2 And 


Cuar. 160, 7 reſpaſs . 


2. And yet in all Action: Qzare Clauſum fregit, if the Defendant do tender 

| ſufficient amends beſore the Action brought, and in his Plea to the Action diſclaim 
to make any Title or elaim to the land, and the Treſpaſs be by negligence or invo- 
ſuntary, by this ( being proved) the Plaintiff ſhall be barr'd, Star. 21. Fac. chap. 16. 
And it was the opinion of two Juſtices, Popham & Williams, Trin. 3. Jac, B. R. that 


the common Law was ſo before this Statute. 


The Defendant in this Action may plead Not guilty in all theſe following caſes, 


1. VVhen'the thing ſuppoſed to be done for matter of Fact, is not true. 


- 2: VVhenthe matter as it is, is not a Treſpaſs, but ſome other offence, nor is this 


Action of Treſpaſs given for it, but ſome other Action. 


3. VVherithe Lands or Goods is mine for which the Action is brought, not the 
Plaintiffs. But in all other caſes che Defendant may not pleade Not guilty, bur muſt 
pleade ſpecially, and ſhew the ſpeciall matter by way of excuſe or juſtification, as 
the caſe is. And therefore he muſt pleade and juſtiſie ſpecially in all theſe following 
caſes ; as where an Impriſonment or entry is given by authority of Law, or by au- 


ment. 


thority from any party, as for an Impriſonment by the Statute of Treſpaſſors in 
Parks, putting a man off his ground, arreſting a man as Conftable to keep the peace, 
thruſting a man out of a Church that doth trouble the Congregation in Service: 
That he parted an affray, and keept the quareller apart, during the heat. 0/d B. 
Entries, 555. V. B. of Entries; 643. For an Aſſault or Battery de ſon aſſault de- 
#e/ne, in defence of bimſelf or his. For a Freſpaſs by entry into Land, that it is 
bis own Free- hold, or anothers Freehold, and he did it by VVarrant from. him, 

N. B. Entries in tete. Old, B. Entries in toto. That they entred in their peram- 

bulation. V. B. Entries 65 r. 55 8. That the Cattell came into his Cloſe by the 
default of the Plaintiffs cloſing, Co, upon Lit. 28 2. That it is a common High-way, 

Old B. Entries 559, That he entred to amend his gutter leading to his , as of 


ancient time they had been uſed to doe. Old B. Entries 561. 


For Entry into a houſe that it was a common Inne, &. 01d B: of Entries 549. 
So if the Defendant juſtifieBy reaſon of a Rent - charge, he muſt plead it eſpecially, I, 


and cannot juſtifie it upon à Net-guiley, Old . Entries 549. So if one put in his Houſe. 
Cartel by agreement with the Plaintiff 7dew. And yet it ſeems if be be to juſtifie by 
reaſon of a Title to the Land, he may plead not guilty, and give the ſpeciall matter 


inlEvidence, as in Detinue, — „ when = — are the Defendants, 
12 H. 6. 33. Co. upon Lit 283: For Entry into a houſe taking money away; 
That the Plaincff Cool him the money, and he went into his houſe to receive 2 
being invited by the Plaintiff 0/4 B. of Entries 561. And if the Action be for taking 
goods, and the Defendant juftifie the taking, as a Harriot, VVaif, Eftray or V Vreck, 
N. B. Entries, 666 Or that the Plaintiff took — the Defendants Cattel, and he 
entred into the Cloſe where they were, and took them again, Old B. Entries. 562, 
$61,612.611 That he took the Cattel damage feaſant in his ground Old N. B. 571, 
Or for an Amearcement in a Leet, or the like, Old B. Entries, 450. That the goods 
were the goods of 7 & delivered to the Plaintiff to keep, and 7 S commanded the 
Defendant to take them, Old B. Entries, 557.556. Or excuſe it that the Plaintiff 
delivered them to him, 01d B. of Entries. 506. That the Plaintiff was in Debt to 
the Defendant, and gave bim the goods in ſatisfaction of bis Debt. 0/d B. Entries, 
556, 557. That he took them by a VVrit. 014 B. Enrries 671. 

The ARion is for a Battery, and he juſtifies, as Schoolmafter giving moderate 
correction, Old N. B. 555. 

In Treſpaſs for taking away goods, That a ſtranger took them away, and gave 
them to 7 $ and the right owner commanded the Defendant to take them as he did, 
Old B. Entries 562, Inan Action of Treſpaſs for taking away a box of V Vritings 
it is no good juſtification to ſay, there was but one wricing init, which was the 
Defendants,for a man cannot juſtifie the breaking or taking away of anothers box to 
fetch ot take out his own goods, Fitz. Treſpas 73. 

And in theſe caſes where the Defendant hath cauſe of Excuſe or Juſtification, and 
ſhould plead ſpecially, he pleade the generall plea of Not guiley, ic will upon the 
evidence { the caſe appearing ſo) paſs agaiaſt him: for he may not gre the | 

| pecial 
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ſpetiall matter in Evidence. Bat this muſt be underſtood with two cautions 
1. That whenſoever a man cannot have advantage of the ſpeciall matter by way oi 
pleading, there be ſhall cake advantage of it in the Evidence. For example, the rule 
of Law is that a man cannot juſtifie in the killing ot death of a man, aod therefore 
in that chſe hꝭ ſhall be received to give the ſpecial mattet in evidence, as that it was 
de defendendo, or in defence of his houſe in the night againſt thie ves and robbers, or 
the likes! . | = 
2 That in au Action upon the Caſe, Treſpaſs, Battery, or of falſe impriſonment 
$64ib(t any juſtice of peate, Major or Bayliff of City or Town corporate Head- 
borough, Portreve, Conſtable, Tythingman, Collector of ſubſidie or fifteen in 
ol the Courts at Meſtnunſter, or elſewhere, concerning any thing by any of them 
done by reaſon of ab uf their Offices aforeſaid and all other in their aid or afliſtance 
or by thelt commandment, ce. they may plead the generall iſſue, and give che 
ſpetlall mutter for their Excuſe or juſtification an Evidence. f 
In in action of Treſpaſs or other ſuit againſt any perſon, for taking of any Diſtreſ 
or othet Act doing, by force of the zCommiſſion of Sewers, the — in 
ſach Action fhall and may make Avowry Con uſance, or Juftification generally, that 
ic was dont by Authority of the Commiſſieg of Sewers for Lot or Tat aſſeſſed 
chat Cmimiſſion er, And the Plaintiff ſhall reply he did it of his own wrotg with. 
out ſuth cauſe, and both theſe Acti were made for avoiding of prolizity an capti- 
ouſneſs of pleading, tending to the great charge and danger of Officers aud Mini. 
ſters of Juſtice, r. ( upon Lit. 283. 483. ; | , ; 
If any Action be brought againſi any perſon for doing any thing by yertue of an 
Orditdnet bf Patliament by the per ſods enahled to do it, or others by their com- 
mand of in their aid, ir muſt be laid irher@ the fact was done, not elſewhere, and 
the Deſtuduht may plead not puilty, and give in evidenci the Ordi Parlia- 
ment: and if it appear not to be dofic in tbe ſame Connery where it is laid, the Jury 
ſhall finde for the Defendant; and if ihe verdict paſs with the Defendant, or 
plaintiff he Nonſult or ſuffer 2 diſcontinuance, the Judges ſhall give to the Defen- 
dant double toſts, GA. 2. Dec. 1646. If ny Officer ox their 1 


ſued for 
any — — by Authority of the Ordinauct of 9 February 1647. 8 mult be 
t 


ſued in tho Country where it was done, be ay plead the generall iſſue, and be ſhall 
recover double cotts, Sr the Ordinance” I he li 
caſes by divers other Octdinances of Parliament. 
And now by the late Act made, 23 Ot. 1550, The Defendant may plead the 
Il iffue of Not guilcy, or ſome ſach like generall Plea, and give the ſpeciall 
mutter iti evidence. 


ke remedy is given in divers other 


—_— —— 
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CHAP. CLXI. 
Of Trial. 


His word Trial ſeems to be taken two ways in our Law: 1. For the 1, Fial, what; 
manner and order of Pcoceeding in che hearing and determinidg of 

matters in difference. 2. For the mannet of finding out and dil. 
covery of a. thing doubrſul and in queſtion; or to find out by due 
examination the truth of the point is iſſus between the parties, 

' whereupon Judgment may be gives, Co. ſ. Lit. 125. 

And as the Queſtion between the parties is always twofold, fo is the Trial thereof. 2. The kinds 
For it is either queſtio par, as upon (general Cuſtogms of Exg/and, which is of it. 
Common-Law, or the ſenſe of a Stature; ard that is always tried by the Judges; 
either upon a Demurrer, ſpecial Verdict, or Exception: For, ( uilibet in arte [us 

iro ef credendum, & quod qui/que norit in hoc ſe exerceat. Or it is queſtio Fafts : 
Or it is matter of Record, a0 then it is tried by the Record it ſelf, And for this, as 
there are diverlity of matters and things to he cried, ſo there are divers manner of 
Trials, and the Trial is always to be according to the nature of the thing to be 


tried, | 
There are divers ways and means of Trial of matters of Fact, when they are plead- Sec. 1: 


ed and come in iſſue, 
1. By Peers: For the Trial of a Peer of the Realm, in Treaſon, is by Peers upon By Peers. 
their Honor, without oath. . | 
2. By Judges: For, the Cuſtoms and Uſages of Courts by the Judges of the By the Judge. 
ſame Court, if they be there pleaded ; and the Nopege of an Infant and Maihme by 
Inſpection, and the reaſonableneſs of a Fine of an Offender, or upon Surrender of 1n{pe#ion,whar 
. > 1 — the reaſonableneſs of 4 Cuſtom, and ſuch like things, ſhall be tried 
t es. 
— By Witneſſes: And then it is uſually done by two Witneſſes. In Dower, and By Wimeſes: 
Appeal of the death of the Huaband, if his death be in queſtipn, it ſhall be tried by 
proof of Witneſſes before the Judges. So the proof of a Summons, or the Challenge Wager of Law: 
of a Juror mult be tried by proof of Witneſſes; and divers other things muſt be tried £x4mination. 
by the examination of parties and Witneſſes. And of this nature is the Trial hy 
Wager of Law: which fee in Law. +. 
Alſo ſome Trials have been by Parliament: and ſometimes by Battel, now ont of By Parliament. 
uſe. Many things allo are tried by Certificate z as the doing of Service by him that — — 
holdeth by Eſcuage in Scat land, was to be tried by the King Marſhal of his Army. 9 
Baſtardy, EAcommunication, Entry into Religion, Marriage, and the like, were ttied b 
the Certificate of the Ordinary : But theſe muſt now be tried the ordinary way, a 
ſo muſt Wills and Adminiſtrations. The Priviledges and Liberties of Courts of Re- 
cord, Cities and Burroughs, muſt þe tried by their Charters and Records. But the 
moſt common and frequent way of Trial of all matters of Fact, is by a Jury of twelve 
men ; and ſometimes greater, called a Grand Aſſiſe; or ſeſſer, called a Petit Aſſiſe. 
For all thefe things, ſes at large, Co. upon Lis. 125. 6, Plow 330. (. 9. 30. 31. 35. 
40. & 11.10.44 Plow. 82. A4. 20. Cramp ar. 65,66, &c. Stat. 28 Cd. 3. 13: 
Bro. ch 397. Co. 10. 104. Dyer 28. 304+ F. N. J. 47. Stauf lib. 3. ch. 7. Kelw 70. 
Fino hes ley, 403. Stat. 33 H. g. ch. 20. 13, 28 H. 8. 13. 27 H. 8. 4. 35 H. 8. 2. 
C5. 7. 14. 11 Ed 43. 21 E44. 46. (0.4.62. Broms Rep. 1 par. 36. 
The Trial of all Criminal matters is by the Country; and the party accuſed hath 
this benefit to be tried by his neighbors, and cannot be denjed it unleſs it be his own »ute: 
favle, as where he is mute, ard will not put himſelf upon the Country; for then with- 
out forther Trial, Judgment de pain fort & dure is paſſed by the Judges upon him. 
Ser Altion. Sramf pl.Cor. 150. 


For 


Sea. 2. 
3 In what 


Iſue, what. 


weft, what. 


Seck. 3. 


ceedings in 
Civil cauſet. 


5. The pro- 
ceedings in 
Criminal 
cauſes. 
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place a Trial 


by Jury ſkall where the Jury may have the beſt knowledg of the matter. And therefore if the 


Enqueſt or In- 


wrors, what. 


4. The pro- 


For the places of Trial of matters, theſe things are to be known. 

7, This is a general Rule; That the Trial muſt be always in that County and place 
thing lie in the notice of two Counties, the Jury ſhall be made equally o 
Counties. But out of more then two Counties 4 be wn PRA Goh 

2. Queſtions of Title of Land ( except it be in ſome ſpecial caſes, and by ſpecial 
order of the Judges) are to be tried in the County where the Land doth lie. For 
the Law is, That all real and mixt Actions, as Waſte, Ejectione Firme, and the like 
muſt be brought in the County where the Land lieth. Bur for Debt enmue Ac. 
count, Actions of the Caſe, Treſpaſs for Battery, and the like, they de to lay it in 
any _ — — ly it may be * 4 : Fe... E 

3. The Judges of the wherein the Action is depending, ay 
Trial af all Rane to be where they pleaſe. TOY * order the 

4. All Criminal matters are to be tried where the offence is done. der for this 
more, 49 A. p. 11. 21 H. 6. 3. 7 K. 2. 10. 26H 8.12. 27 H. 8. 4. 28 H. 8. 15. 
33 H. 8 12.33. 2 & 3 Ed. 6. 24. 14. 18 Elix. 11. 7 ac. 1. 21 Pac. 12. C. upon 
Lit. 124.7. 1.9.19. 9 Ed 3 ſt. i. c. 4. 

. If done beyond Sea, it may now be tried in England. See Act, Sept. 20. 1649, 

This word hath divers uſes. It ſignifierh ſometimes the Children begotten be. 
tween a man and his wife: Sometimes profits by Fines, Amercia ments, &c, Some. 
times profit of Land; and ſometimes the Point of matter depending in Suit, where. 
upon the parties join and put their Cauſe to the Trial of the Judg or Jury, to make 
an end of the Suit. And this is ſometimes upon a Point in Law, and then it is called 
4 Demurrer; and ſometimes it is upon a matter in Fact, when a thing alleadged by 
one is denied by the other. And then alſo it is either general, as Noe guilty, or the 
like : Or ſpecial, when iris joined upon ſome ſpecial matter; ſometimes about mar. 
ter of Record, ſometimes about matter of Writing, and ſometimes about matter of 
Fact, as about a Perſon, Time, Place, or the like. Sometimes alſo it is in the Af. 
firmative; ſometimes in the Negative. And for all this, ſee Finches ley, 39). 
Co. 11. 0. 13 EAI. 39. a | 

An Inqueſt is the Enquiry that is made by a Jury of men ſworne to that purpoſe. 
And ſome do divide it into an Inqueſt of Jury, and Inqueſt of Office. The Jurors 

are the men that are ſworne in this Jury,which ſometimes are twelve, and ſometimes 
twenty four; who are ſworne to deliver and find the Truth upon ſuch Evidence as 
ſhall be'given in to them touching the matter in queſtion, . | 
And dy ſuch men are matters of Fact (for the moſt part) tried with us in England, 
in cauſes both Criminal and Civil. For in cauſes Civil, after each party hach faid 
what they can one againſt another in pleading, if there ariſe any Doubt about any 
matter of Fact, it is to be referred to the diſcretion of twelve indifferent men to be 
impannelled by the Sheriff for the purpoſe ; and as they bring in their Verdict, ſo 
Judgment paſſeth. And this the Judg is to declare as the Law is, upon the matter of 
Fact: For the Judp ſaith, the Jury finds the Fact thus, then the Law is thus, and fo 
we judg. For the Rule is, Ad quæſtionem Fatts rei pondent 7uratores, & ad queſtionem 
Legi reſpondent Judices, | 

And for Criminal cauſes, the courſe in that is, That at the great and general Aſ- 
ſiſes, and at the general Seffions of the Peace, where are many Cauſes, there is 
(amongſt the reſt) one Jury called the Grand Jury, that commonly is of twenty 
four of the moſt ſubſtantial men out of every Hundred within the County returned 
by the Sheriff, and they are to conſider of all Bills of Indictment preferred to the 

Court: which they do either approve by writing theſe words npon them, LA true 

Bill; ] or diſapprove, by writing upon them, Le are ignorant. ] And ſuch as they 

do approve, if they be proceeded upon, are then further to be referred to another 

Jury. They may alſo upon their own Preſentment without Indictment charge any 

man with any crime; and this will be of the force of an Indi&ment, and the ſame 

Proceeding in this as upon an Indictment: For the party accuſed may traverſe the 

offence, and bring it to be tried by a Petit Jury. Other leſſer matters there in theſe 

Courts are proceeded upon without a Jury. And there ſome things are challenged 


for 
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for inſufficiencie, that muſt be tried by the Court: Some things are removed by 

Certiorari into a higher Court, and then there it muſt be tried. And that thing to 

which there is a Traverſe put in, muſt be tried and ended by a Petit Jury: which 

(for the moſt part) in all Civil and Criminal cauſes; are but twelve. And theſe ought Whar Jurors 
to be Free-men, not Vilains or Aliens; and lawful men, not outlawed men, and alſo 9v8hc to be. 
men of worth and honeſty. 

Bur if the Suit be between an Alien and Denizen, in this caſe the Jury muſt be the 

ore half of Aliens, and che other half of Denizens, which is called Trial medietate Medierate 
lingus. The Diſſeiſin of an Office in any Court, or re ſing a Record in any Court, by ling, what. 
the Filizers ard Attornies of the Court. | ; 
And the Anſwer of ſuch a Jury in any Criminal or Civil matter referred to them, Verdict hat. 
is called their Verdict. See for all theſe things, Finches ley 399. Weſtm. 2: 38. 

Stat, 28 Ed 3.9.11. 26 Ed3.13. 11 H. 4. 9. 34 Ed 3:8. 27 Ed. 1. 2. Co. 6. 47. 

14. upon Lit. 155. 271. with many others. - _ | 

And theſe Jurors in Civil matters are to fee that they be not corrupted. For if 
they be, they may be ſeverely puniſhed by a "Writ called a Decies tantum, which is Decies tantum, 
a Writ lying againft a Juror in any Inqueſt, when he takerh money ot other reward at. 
of the one party or the other, to ſay or give his Verdict upon his ſide. And this any 
man that will, may ſue againſt the Juror in the Lord Protect i and his own name; 
and if it be found, be is to loſe ten times ſo-much as he took, to be divided between 
the Lord Protector and Informer. And ſo it lieth againſt an Embraceror, one that 
doth procure another to be ſo perjured, See for this, — bor 38 Ed 3.13. 

39 Ed. 3.8. F. N. B. 171. C. 14. And if the Jury give a falſe Verdict, and Judg- 
ment be given upon it, the party grieved miy have a Writ of Attaint againſt them, Attaint, what: 
But for this ſee my Second Part of the Marrow of the Law, f. 69, c . 

Viſne is a neighbour-place veer at hand, out of which the Jury muſt come for the _ Se#. 4. 
Trial of the _ queſtion committed or done neer thereabouts, Fox every Trial Tr Venew 
muſt be out of that Town, Pariſh, Hamlet, or place known out of the Town, &c. _ | 
within the Record within which the matter of Fact iſſuable is aſleadged, whith is moſt 
certain and neereſt thereunto, the Inhabitants whereof may have the more certain 
knowledg of the Fact. As if the. Fact be allexdged to be done in à certain ſtreet 
called King ſtreet in the City of Weſtminſter in the — — Milteſex ; in this 
caſe the Vine cannot come out of the ſtreet, for it is neither Ton, Pariſh, nor Ham- 
let nor places out of the neighbourhood whereof a Jury may-come by Law, nor ſhall 
it come out of Weſtminſter, but out of the Pariſh of S. Aargaret, becauſe that is moſt 
2 See ſor this, Cs. upon Lit. 125. 158. Heb Rey, f. 8, 9. Stat. 25 H. 8. 

Chap. 6. 5 1. a 

This word. I ſuei is ſometimes taken for the Fotfeitute fot not appearing upon 4 Hei, what, 
Diſtreſs infinite, which is the yalue of the Land from the Teſt of the Writ to the day 
of the Retorn . But iris alſo taten for the Forfeitures of thoſe Jarors, that being duly 
fummoned win do make a default,” which is more or Jefs, as pleaſe the Judges 
of the Court. And theſe Iſſues being teturted upcn a Tenant in Fee-fimple, in tail, 
or for life of another or himſelf, or in ebe t of his way; the Land he then hacti 
will be for it, and any mans Cuattel upon this Land may be diſtrained for 


it. See for this, Co. upon Lit ro. 21 H. 674. 35 H. 8. 6. 2 Ed G. 22. 8 Hs g. 

27 — 1 — rare * n , 

- © Exemption'ot Juries, is a Privile t ſome men ha ve to he exempted from the Exemption » 
ſervice in Juries. And this ſome have by digmty, s Brenz Rabea above Jwrics, whar 
them in degree; 'who are'not ev ſet ve in ry Juries,” but for Trial 6f-a Peer, or 

the like. Others by a Writ, when they are vety old, then they may have a Writ of Writ of Eaſe. 
Exemption or of Baſe tobe quit of all ſueli pyblike ſervice, as De von poneudis in De nun ponendie 
Ai, and the like. Or Ry by the Kings Grant: Or it may be by Cuſtom, 3 Aſffis & 
as Tenants in aitient Demeſn / But which wy over this narwittiftanding, in caſe of * 
a Grand Aſſiſe, Perambulation; Attäint, und ſome other ſpetial caſes, ſuch men as 

common in tho three laſt cafes ay beforced to ſerve. See fot this, 12 Ed., 

1 _ (0.6159. C h Brinn. Rey. 1 pay: Fd. Marlb. ch.: 4.3 H. 8. 
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SeB. 3 A Tales is a ſupply of men impannelled upon a Jury or an In |, when they do 
Tales, what. not appear, or when upon theit appearance they are chal for the Plaintiff or 
Defendant. Which ſupply, as it ſeems, was beretoſore uſed to be made by Writs of 
Decem tales, Octo tales, &c. onę of them after another as there was need, until the 
full Jury did appear. But now by a new Statute, che Judg upon motion made to him 
may (in caſe but one of the principal Pannel do appear). preſently cauſe a ſupply to 
be made of ſo men as are wanting, of them that are there preſent ſtanding 
about the Court. And hereupon the very Act of Supply is called, A Tales decir- 
cumſtantibus. 35 H. 8. 6. 14 Eliz.9. 4 & 5 P. GC ... Ca 10.99. 20 EAA. 11. 
Stamf. 155. 37 H. 6. 12. 14 H. 7. 2 44170 Ab 
Triers, what. Triers be ſuch as be choſen to examine whether a_ Challenge made to the whole 
Pannel, or any one of the Pannel or Jury, he juſt, ot not. For the courſe is, ſome- 
times to tfy a man by his Qath, and ſometimes by others of the Jury: If any of the 
Jury, after ſome of them be ſworne, be challenged ; choſe that are ſworne, are to ſay 
whether be.that is challenged be indifferent, or not. Bur if tbe firſt or ſecond man be 
challenged, then the Court doth uſe to —— of hem (who it pleaſeth) that 
ſhall be afrerward ſworne, to try the indi ie of the perſon challenged. 27 H. 8. 
28. 49 E4.3.1. 3 H.. 36. 21 H.7.29. 28 H. 8. 26. Finches ley 112. 
Hundredors, Hundredors are men dwelling within the Hundred where the Land lieth, fit to be 
bat. returned of a Jury upon any controverlie, Cromp. Fur. 21, 125 
Pannel or Ar- The Pannel or Array, wb mage If war here we or Roll containing the names 
* of the Jurors that are returned in the Jury by the Sheriff to pak upon the Trial of 
— 4 the matter. And po array the Pannel, eln elſe but to fet forth one by one the 
; men that are impannel For this, ſee Plow: 177. §t. 18 H. 6. 14. 42 Ed. 3. 11. 
Co. r fla uf We oY dee 2 " i * Du. . 
Vienire facias is a Writ Judicial. going out of a Record, and liet re two parties 
. plead and come to iſſue upon the ſaying of the For then the party, Plaint. 
hat · if or , ſhall have this Writ directed to the Sheriff to cauſe to come twenty 
four la of the. County to ſay the truth upon the Iſſue taken. And if they 
come not at the day of the.Writ teturved, then ſhall go forth againſt them a Habra 
Habeas Corpora corpora, and then a Diſtriagas and other Writs, 40 being chem in to try che mater, 
what. The which two laſt Writs, are uſnally made. with this clauſe, - Niſ prow f afficiars 
Diftringe, venerint, che. and is rev after the time of the coming in chem Circw 
whats and then it is uſually bed by their Commiſſian of Wi, pri, GU N. J. 
157. Des * | 
Viß prins, l Niſi prius, is a Writ Judicial lying where the Inqueſt is and returned 
what. before the Juſtices, upon requeſt of either party to the Sheriff, ro cauſe the Jury to 
come before the Juftices in the ſame County for the caſe ofthe Country. 14 Ed: 3.5. 
F. N. B. 120. * bas. «i 6 5009 21 357; Atta 
Challenge, Challenge is an exception to things or perſons. To things, as Declaration, Pleads 
what, ings, ar, For winch Ie Plaadingt, To perſons, when in an Aſſiſe ot Jury the 
_ kinds Plaintiff or Defendant doth except againft/all, or ſome, or one of them. And this 
Am. laſt Challenge is ſometimes to the whole Array or Panned, and ſometimes it is the 
Polls, Polls only, (i.) to ſome, ox one, or more of the Jurots. Aud this ſd is 


Heir to the Land in 


Challenge al 
ſometimes peremptory, (i. ), without cauſe, which che Law doth give in ſome ſpecial 
caſe as an advantage: As a Priſoner arraigned for-Felovy. (io favour of life ) may 


chal twenty of the Jury that are to try him for his life, which he may do with- 
out — cauſe 3 an 2— cer, muſt be p out, and put in 
their room. Oct eien is u Cauſe, And amongft ſome are principal, and 
ſome inferior, A principal C iu, where it is apparent the Pannel or Perſon 


challenged is partial, being made in fa your to one ſide, or in malice to the other, 
and ſo not indifferent. As if a Sheriff or Juror be a Brother, Son, Sbri-in-law, or 
Tenant of the rene gh he cannot be 
f.. wobde ropyatrc ore dents 

or 0 ' 1 | ; 4T 1$4 
fer eee « rhe pies caming er She, 
iff or Juror be within the parties Fee, or his Servant, or wi io ke Dias 
++ 4: 2 w cr 
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whether a mediate, as holding of f. S. who holdeth of the party, or immediate Tenant, 
or not his Tenant, but he is to come to his Hundred, or the party hath a Rent-· charge 
going out of his Land, or the party is to be Heir to him of other Land: All theſe 
are good Cauſes of Challenge, and are ( as it ſeems) principal Challenges. So in 
— Suits, That the party hath been Arbitrator of his ſide, and in that matter; 
hat he hath an Action of Battery depending againſt the party; That there is an 

Action of Debt depending by the party againſt him; That he hath taken money to 
give his Verdict for the one party; That he hath given his Verdict beforehand, or 
that he hath given bis Verdict ly in the ſame matter: Theſe are ſaid to be 
principal Challenges. So it is ſaid of thoſe things that do only induce it; as that he 
is the parties Servant, Attorney, or Counſellor, Steward of his Manor, of the ſame 
Society, or hath given his Verdict before in a like matter. In all theſe and the like 
caſes the other party may challenge him for this: And this being found by his own 
confeſſion, upon his oath or otherwiſe, or by the Triers to be true, he will be laid 
aſide. The inferior cauſes are ſuch, as though they be found to be true, are more 
queſtionable. But in ali Challenges, theſe Rules muſt be kept. 

1. All Challenges muſt be taken before the Jurors be ſworn, Rules con- 

2. If one challenge a Juror, and it be found againſt the Challenger, he may not ring it. 
now challenge the Juror for a ſecond cauſe. 

3. If one challenge the Array, and it be found againſt him, he may not afterwards 
challenge any of the Polls wi ſhewing cauſe preſently,” and this ſhall be tried 

r , 


4. No Challenge ſhall be admitted againſt the Triers appointed by the Court. 
See for all this, Cv. upon Lit. 6. 156, 157, 158. Plow.124,125- Co.1.6. Finches ley 
400. 7 H. 4. 10. 18 Af. pl.22. 21 Cd. 4. 61, 67. Stat. 27 H. 8. 26. 25 H. 8. 3. 
22 H. 8. 14. 33 Ed. Camp. far 1.97. 25 Ed.. 3. a | 

Treat doth ſignifie as much as taken out or withdrawn; and is applied to a Juror, Treu, what. 
4s a Juror is challenged for any cauſe,and for that cauſe he is Treat, chat is, withdrawn, 
removed or diſcharged. Old N. B. 159. 

This is (as it ſeems) where the Bailiff of a Tenant in an Aſſiſe pleadeth, &c. and Ses. 7. 
loſeth by the Aſſiſe, and the Tenant bimſelf hath a Releaſe or ſome other Diſcharge 2 = = 
— , then he may by this means have the Parties and firſt Jurors to appear again; *** * 

if it be found, he that recovered before ſhall loſe the Land and yield double da- 
mages: Terms of the Law. . 

This word Evidence ſometimes ſignifieth authentical writings of Contracts And Evidence or 
ſometimes any Proof, be it by teſtimony of Witneſſes, Writings, Records, or other- Proof, what. 
wiſe offered to a Jury for proof of a matter in queſtion and at iſſue, Co. 9. g. And : 
Proofs for to determine matter of fact, and to be offered to a Judg and Jury, are of 
two ſorts. Firſt, living, as by Witneſſes; and to « Jury one Witneſs is ſufficient; 

And dead, as matters of Record, as Letters-Patents, Fines, Recoveries, Inrollments, Witneſſes. 
and the like; Writings ſcaled and delivered, as Feoffments, Leaſes, Releaſes, &c. 
and without Seal, as Courts-Rolls, Accounts, and the like, Co. upon Lit 28 3. 116.6. 
For when a cauſe or ſuit in a mans proceeding comes hitherto, as that the contrary 
part denieth any deed or thing as not done, or not to be ſo as is alleadged on the 
other ſide, and then he joineth in the affirmative and offereth to prove the ſame, 
each of them are to give the beſt Evidence that they can to make his own ſaying 
good and true. And if the caſe be between the King and a Priſoner, he is firſt to ſay 
what he can himſelf; and then ell chat can fay any thing againſt him, are to be heard 
upon oath ; and then others may be heard for him, but not upon oath : And ac- 
cording to this Evidence on both fides, or without any Evidence at all, the Jury 
2 give their Verdict according to their oaths. Co, 9: 9. Dyer 2. Cromp. 
218. '9 | 


For anſwer hereunto, theſe things muſt be known. | What Witnef- 
1. Such perſons as are infamous, as are perſons attainted of Felony, or of a = — — 
falſe Ve dict, or of a Conſpiracie, or of Perjury, or in a Pramunire, or of — — 


Forgery upon the Statute of 3 Elie, chep.14- and not upon the Statute of 1 H. 5. 3. dence, or nor; 
SYCACY 2 and 


1:52 Ta Crar.161; 
and ſuch as have had Judgment to loſe their ears, or ſtand on the Pillory or Tumbrel 
or have been ſtigmatized or branded; and Infidels, men not of found — 
or not of — or ſuch as are — in the — ag may have , 

by the thing in queſtion, are not competent Witneſſes, but may be excepted apainkt . 

— a Wife —— be a Witneſs for or againſt her Husband. But all other — 

albeit they. be Kinſmen never ſo neer, Tenants, Servants, Maſters, Counſellors and 

Attornies, are allowed for competent Witneſſes, Co. upon Lit. f 6. Plow. $. 12. 

And theſe being required muſt come in to give Evidence, or they forfeit Ten pounds 

to the party damnified, and muſt give him coſts and damages, St. 5 Eliza c.. 


What ſhall be For Anſwer to this, take theſe things, 
laid to be good \, Some things ought to be pleaded, and may not be given in Evidence. And 
we ng ind for this, ſee Co. upon Lit. 282,283. 
mngs . 
may be given 2+ Records may prove themſelves and other things, but may not be proved by 
in Evidence Witneſſ:s, But any thing done in the County-Courr, Court-Baron, or Hundred- 
and proved, Court, may be proved by Witneſſes. 
= — and 3. A Fine or Common Recovery may be given in Evidence without being under 
om. the Great Seal, or Seal of the Court, and without vouching the Roll of the Re- 
covery. And yet the Jury (as it ſeems) may chooſe whether they will find it upon 
this Evidence, or not, Pow. 410. 
4. In a Plene Adminiftravit, an Account given to, and allowed by the Ordinary, 
was not allowed for a good Evidence, nor is it to be received, The Court, Paſche 
7 Fac: Co. B. So Pedigree by a Herald of Arms is not to be admitted for proof 
of an _ but it muſt be proved by Deeds, Records; or Witneſſes, The | wavy 
Paſche 8 fac. | | ut | 
5. Depoſitions taken in the Eccleſiaſtical Court, cannot be given in Evidence, 
though the parties be dead. March Rep. f.120. 62 10 
6. A Church-booł is not to be given in Evidence. Brown. 1 par. 205. 
Shop- book; 7. None that keep a Shop-book, his Executors' or Adminiſtrators, may pive it 
in Evidence for Wares or Work, for above a year before the Action brought, ualeſs 
they have a Bond or Bill for the Debt, or brought an Action thereupon within 4 
year after the Wares delivered, or Work done. But this is to be obſerved amongft 
others; and not between Mercbant and Merchant, Tradeſman and Tradeſman, or 
Merchant or Tradeſman, St. 7 Pac. 12. em 
8. By the new Statute, 23 Ofteb. 1650. one may give in Evidence upon 2 
general Iſſue, any matter ſpecial that be _ have pleaded in the Action. 
9. Juftices of Peace, Conſtables, Bailiffs, Churchwardens, Surveyots of High- 
ways, and ſuch like Officers, may plead the general iflue, and give the ſpecial mattet 
in Evidence, St. 7 7ac.5. 21 Pac. 12. Ord. 31 March, 1654. 


Sell. 8. For Anſwer to this, take theſe Caſes. 1 : 
Whar ſhall be If in a Plene Adminiſtravit the Defendant give in Evidence, that part of the goods 
= * 1 were pledged, and he redeemed them with his own money, and paid as much of his 

nere on money towards the Teftators debts ; this was held good. (v. ſuper Lit. 283. 


proof to mair- 

rain a point in 2. | 

iſſue, or not. If the Iſſue be a Recogniſance or not, and a Recogniſance with a Defeaſance is 
given in Evidence; this is a good — Plow.14. 

If the point in Iſſue be, That he was never Executor, and the other prove an 
Adminiftration committed to him; this is a Evidence. Dyer 305. : 

If in a Detinue the Defendant plead he doth not detain, and he prove a Gift of 
the thing from the Plaintiff, this is a good Evidence. But otherwiſe ic was, if be bad 
ſhewed that they were pledged for money, and the money not paid; for this muſt 

have been ſpecially pleaded. But now this will be good alſo upon the new Act 
for general pleading. e. ſuper Lit. 283. '1 ; 

If in Waſte the Defendant ſhew the thing done was by a Tempeſt, or by Lighten- 
ing; this is a Evidence. And ſo now to ſay, That he did repair it before the 
Action brought: But this heretofore muſt ha ve been ſpecially pleaded, (v. /»p- = 
282. 


Cu. 161. Trial. 


— 


If in debt upon a Bond, the Defendant plead, New off factam, it is not his Deed ; 
and the Deſendant prove the Seal was broken off and put on again, or prove a 
Raſure of the Deed; either of theſe is a good Evidence, and will bar the Plaintiff. 
Co. 5. 119. 11.27. | 

If the paint be upon a tradficory Treſpaſs done at a day or place certain, and the 

f is that it was done at another day before, or at another place; this is good 
enough. Bur otherwiſe it is, if the proof be that it was done at a time after the time 
laid in the Action, Co. ſwper Lit. 283. 1 

If che Iſſue be an Agreement, a ſpecial Agreement proved will maintain it. So of 
a Feoffment, a Feoffment on Condition will maintain it. Flow. 8. 

If the Iſſue be in a Suit againſt an Executor or Adminiſtrator, Aſſets in London; 
proof of Aſſets in any place in the world is good to maintain it, Co. 6. 47. And if it 
de in caſe of an Heir on a Suit grounded on a Specialty againſt him, the Iſſue is Aſſets 
by deſcent 3 it will make it good to prove Aſſets in any place in Exg/and. And if 
Aſſets in one County be the point, it is good enough to prove Aſſets in any County, 
Dyer 2711 Cromp. Jur. 12. | 

If the Defendant plead paiment to a Bond or Bill, and it appears the Debt is very 
old, and it hath not been demanded, nor any Ute paid for it for many years, nor is 
there any badg of the continuance of it; in this caſe it is, upon the common pre- 
ſumption that it is paid, held a good Evidence, and the Juries do uſe to find for the 
Defendants. (Experience.) | a 

In Trover and Converſion of Goods, and Not guilty pleaded, it is good Evidence 
for the Plaintiff as to che point of Converſion of the Goods, that the Plaintiff de- 
manded them, and the other denied or refuſed to deliver them. Plow.14- 

A Licence to alien Land, or a Pardon for an Alienation of Land, was held by a 
common preſumption, a good proof that the Land was held in Capite. M. 7 (ar. 
J. R. Sit o Con ables Caſe, But if a Leaſe for life be the point, and it is proved, 
and no Livery of Seiſin given upon it; this is no good Evidence, Co. ſup. Lit. 283. 
So if the point be a Gift in Tail made by 7. S. and the proof is of a Deed made by 
7. D. this/is not a Evidence. So if the point be a Leaſe parol, and a Leaſe in 
writing is given in Evidence; theſe are not Ira Cen. Iſſus, 8 1. Plow.14. 

If in Debt on a Bond, and not his Deed pleaded, he ſhew that the Bond was joint, 
this is not good, Co. ſap. Lit. 283. And yet perhaps now by the new AR, this ſpecial 
matter may be given in Evidence for he nay give in Evidence any thing that he may 
plead eſpecially ; and this pleaded ſpecially would have barred. So in an Aſſiſe, and 
no wrong pleaded, and a Releaſe after the Diſſeiſin is given in Evidence. So where 
the Iſſue in Treſpaſs is Not guilty, and the Defendant give in Evidence a Licence, 
Kelw; 5+ 59. Or give in Evidence ſox aſſault demeſne, that the Defendant began, 
But if he plead de ſon aſſault demeſne, he may not give in Evidence, Not guilty. dem. 

To prove the ſealing and delivery ofa Deed, and not know the party that d id it, 
is not a good Evidence; and yet if they know him when they ſee him again, ic is well 
enough,. Kebw. 5 9 


If Executors in a Plene Aduiniſtravit had given à Judgment in Evidence; this 
2 not good, but muſt have been pleaded ſpecially; but it ſeems is good now. 
elm. 59. | 
If the Action of Waſte be laid in cutting and ſellirg Trees, and the Evidence in 
mooting or rooting up of Trees; it ſeems not good, AY. 7 Fac; Co B. 
If a Feoffment be the Iſſue, and a Deed is ſhewed with this Indorſmerit, That 
7. S. Attorney of the Feoffor did give Livery according to the Deed, and no Letter 
of Attorney proved or inſerted in the Deed, but the Feoffor recites in his Will that 
he had conveyed his Land; this (it ſeems) is not good. Gibbins Caſe, P 7 Jac. B. R. 
In an Action of the Caſe upon a Promiſe, and Non aſſumpſit pleaded, Paiment 
could not have been given in Evidence, as now it ſeems it may. (Three pudges.) 
So in Debt for Rent, That the Leſſor had entred into part of the Land, Goldib. f. 81. 
One brings an Action of Treſpaſs in a Cloſe abutting on a certain Mill, &c. If he 
prove not the Buttals, he is gone. The (wrt, Goldsb. 125. 
If there be two Batteries made between the Plaintiff and Defendant at divers times: 
the 


4. 
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the Plaintiff to maintain the Iſſue, muſt prove the Battery made the ſame day be hath 
laid in his Declaration, and may not be admitted to give another day in Evidence, 
Brownl, 1 par. 233. | | | 
| Sefl.g Verdict is the Anſwer of the Jury made upon any cauſe Civil or Criminal, com- 

Verdict, what. mitted by the Court to their conſideration or Trial: Which is general, as Not guilty, 
or Guilty; or ſpecial, when they find Special, and for the doubtfulneſs of it refer it 
to the Judges for their advice. Co. . 12. 119.6. 46. | 

What ſhall be If a Verdict find the matter or ſubſtance of the Iſſue, it is good enough, though it 

— vary in circumſtante. See Co. upon Lit. & Dyer 55. March. 9. 

nor. Notwithſtanding a Jury, after they be a do eat or drink at their own charge, 
or at his charge for whom they do find; this is not Finable, and the Verdict is 

But if it wete before they were agreed, at the charge of him for whom bu wp 

this would make the Verdict void. But if it were at their own charge, or his againſt 

whom they find, it is Fineable, but the Verdict is good, Co upon Lit: 227: And 

yet if they eat and drink at their own charge before they be agreed, it is ſaid the 

Verdict is naught, Dyer 1 20 H. 7.3. Hughs I Rep. 353. 'F 

If the Action be againſt a 


Leſſee for cutting of Trees on a Covenant, and he ſay 
he cut twenty Trees, and the Jury find ten, it is a good Verdict: For if the matter 
of the Iſſue be found, it is well ny As if one be indicted, that he of malice 
prepenſed killed Fs S. and the Jury find him guilty of manſlaughter ; this is a good 
Verdict. So if a Plaintiff alleadg the avoidance of a Church by privation, and the 
Jury find it to be by death, it is _ Co upon Lit. 282. 

The Jury muſt not find any thing contrary to what is agreed in pleading between 
the parties, either expreſly or implicitely ; and if they do, the Judges may reje& ie. 
As in Waſte ſuppoſed in A. if the Defendant-plead that A. is a Hamlet in BZ, and 
not a Town of it ſelf ; in this he confeſſeth the Waſte: The jury that are to try 
this Iſſue, whether it be in J. &c. ſhall not be admitted to find no Waſte done, for 
that were againſt the Record. 9 H. 6. 56. Co. upon Lit. 22. 

If upon a Treſpaſs local, as Graſs cur down in the County of S. where the Treſpaſs 
was in the County of D. and the Defendant plead Nor guilty (as be may) and the 
Jury find him guilty in the County of S. this Verdict is void, and no Judgment ſhall 
be given upon it, 9 H. 6.63. 7% 2986! = | 

If they find a matter in certainty or atnbi y, it is void: As in a Plene Ad- 
miniſtravit, if they find the Executor have in his hands, and find not to what 
value: So if they find part of the Iſſue, and find nothing for the reſidue, it is void. 
But if they give a Verdict of the whole [Iſſue and more, it is good enough. Utile 
per inxtile non vitiatur, Co. on Lit. 2ꝶñ2277. | 

If the Plaintiff after Evidence given, and the Jury from the Bar, deliver 
any Letter, Evidence, or Eſcrow to the Jury, not before given in Evidence at the 

Bar: if it paſs with him, this will avoid'rhe Verdict; but if it paſs againſt him, 
contra, Cc. So if they carry away any Weiting unſealed, this will not avoid it, 
though this be a Misfcaſance, Co. upon Lie. f.227, 281, See more, Brownl. Rep. 
1 par.49. 2 par. 1 50. 190. 9 H 6.57. 20 H.7.3, Dyer 3. 

Witneſſes. As to Witneſſes, theſe things are ro be known. Firſt, Thoſe that are ſerved by 

Proceſs out of any Court of Record to come in as Witneſſes, and are tendred rea- 

ſonable charges, muſt appear if they have no let, under pain of Ten pounds, and to 

give recompence to the party grieved according to his damage, 5 Eliz. g. Wherein 
this is to be known, 1. It ſufficeth to leave a Note of the Proceſs at the houſe of 
the Witneſs, 2. If the charges tendred be not enougb, if the Witneſſes accept it, he 
is bound to appear: But otherwiſe not, if he do not leave ſufficient ro bear bis charges. 

3; He that ſues upon this Statute, muſt aver that he is 'damnified, March Rep. 43. 

4. A Lawyer that was of Counſel, may be examined npon'oath as a Witneſs to the 

matter of the Agreement, not to the validity of an Aſſuratce,nor to his Counſel that 

he gave, Mar.R.83. Secondly, If a Wicneſs commit wilful per jury, he loſeth Twenty 
pounds, ſhall be impriſoned fix moneths without Bail, ſtand in the pillory, and be 
diſabled to be a Witneſs, 5 Eliz.9. Thirdly, The penalty of him that ſhall procure 
ſuch Pet jury, Idem. Fourthly, How Witneſſes to prove a Deed were called in before 
5 Eliz, dee St. i 2 Ed 2.2; CHAP, 


Car. Upbolfers, New, Cc. 


CHAP; CLXII 
Of Vpbolſlerr „View, Victuallerr, Univerſitier, 


and Vilains. 


fendanr doth not well-know what Land it is that the 
mandant askethi; then the Tenant ſhall pray the View, 
(that is) that he may ſee the Land which he claimeth. 


queſtion, for the better deciſion of the Right. And if 


f. n 17. 13-Z his. 2272. ; | 


WM Jew is, where an Action is brought for Land, and the De- vier, what. 
De- 


Then the Court will ſend Veyors to view the place in Heri, what: 
the Defendant deny, this is called a Counterplea of the Comterplea of 
View. ' 4 1 the View. 

For matters elating to the Univerſities, ſee Stat. 2 & 3 Vniverſrier, 


flow Upholſters muſt prepare, make and ſell Featherbeds, Bolfters, Pillows, Vpbolfers: 


Quilts, Matreſſes, and Cuſhions, -fee Sras.11. H. y. 18. 5 & 6 E.. 3. 
For Victuallers, Victuals, and Hoſtlers, theſe things ure to be known; 
- 1; 'ViRtuallers maſt ſell their victuals at the prites the Jaſtices of Peate ſhall ſer 
down intheir Seſſions, Si. 13 R. 2. 8. 35 NM. 8. 24. 
2. If they do not aſſeß, they muſt fell at reaſonable rates, reſpecting the times. 
3. 4 not make Agreement to fel] their Victuals at a certain price, Stat. 
2 & Hast: , 
4: No Victualler, whilfthe is a Victuuller, may exerciſe any Judicial office in 
chat place. | = | ; al 
, The Inholder may keep his Gueſts horſe, till he be paid for the meat of him 
his horſe. And if he ftay fo long till it come to the worth of the horſe, he may 
ſell the Horſe and pay bm er Sanom in London,” Brewnl: 2 par. 254. But out 
of Landes it ſtems be cannot fell the horſe, nor do more then keep him as a Pledg; 
nor cat die wotk him; Hr 2 par. 254.” Bas: 
+  NoInhokder or Hoſtler may take any thing for Litter for horſes ; nor may they 
rake of al man more then what is reaſotmble, having reſpe& to the Markers, for any 
kind of proviſion for man or beaſt. Nor if he live where a Baker is, may he make his 
Horſe- bread himſelf ; and if he do, he muſt make it of the due affiſe and weight. 
See for alb this; 87. 1 . 87 23 Ed. 3. 6. 21 fac 22. 5 Elie. 5, / Es. 11. 


28 N H. 8. 13. 34 H. 8.7. 4 . 4. 25. 12 £4.48. 25 H.&r 23 H8.4. 
2 H, $088,” 13 EY 07G | , | 

7. The Inbolder is to look to the goods of his Gueſt, whiles they are in his houſe. 
And for this theſe things ute to be known. '2, He is not to be charged with the goods 
vf any one that doth not lodg in the Irme: And therefore if a Neighbor tome to 
dinner there{ he ſhall not anſwer for his goods; fo if any Neighbor come in to tipple 
there. 2. He ſhall nor-anfiver for any goods, but what are loſt by his default. 
3, — — — the goods of any but ſuch as {odg in the Inne: And 
therefore if a Haberdaſher come to an Inne and there ſell diyers Hats, and then 
to a Fair and leave divers Hats there, and they be loſt 3 the Ian - keeper ſhall not 
charged. And yet one lddped there and left a Trunk a while, and went away and did 
not he there ʒ the Trunk was ſtollen, and the Inn- with it. 4. If the 
Owner deſire his horſe may o to graſs, and ir be loſt; the Inn. ſhall not an- 
ſwer it; but if the Inn-keeper put him to of his own head, it is otherwiſe. 
5. Albeit che Lan- keeper deliver the key of bis chamber to his Gdeft, yet be ſhall be 
charged if che goods be loſt. Brownl! 1 per 144, 245. 6. An Inn-keeper-mult pe- 
deine a Traveller, or elſe che Traveller may ue tum. 7. The Inn-keeper is not boubd 
to 22 br goods; unleſs he receive the Maſter alſo. See H »pab 


As . 
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Vilkins, Ville As for Villains, which were Bondmen, and Villenage, which was a ſervile Tenure 
2 _ long ſince gone: Therefore of them, and of a Neif, which was a Bondwoman . 
Liber.ate pro- Libertate probands, to prove freedom and diſcharge from bondage; Native habendo, 


banda. to fetch a Villain again, being run away ; Infranchiſement or Manumiſſion, the freeing 
Nativo habend . Of a Slave our of Bondage; we ſhall fay nothing, becauſe they are things gone long 


Manumiſsion, ſince. 


what. 
char, euxns | 
1. Uſe, what. Uſe is, the profit or benefit of Lands or Tenements: Or as 


cocheis define it, The equity and honeſty to hold the Land, 
DA in conſcientia boni viri: Or as others define. it more fully, 
rie truſt or confidence repoſed in ſome other, which is not 
> ifſuingfour-of the Land, but as a thing collateral aonexed in 
pip to the Eſtate of the Land, and to the perſon touchin 
ue band, fo that be for whom be i«xruſted ſhall take the profit 
2 oc che Land, and the Terre. tenant ſhall diſpoſe of it actording 
21113 4 a ＋ to his dite ction. As for an example: If a Feofiment he made 
£0.7.5. and his heirs, to che uſe; profit at behoof of . S. and his beirs ; in this caſe 
heretofore 7. S. had the eſtate and property of the Land, but . . had and was to 
bay the proſitt iybonaſtyand equity. So if one agree with V. K. for s piecg of 
Land for Twenty pounds, and pay him the money, but bath no aſſurance of the 
Land, yet the tquity and boneſty co bave this Land is in him that heth contracted 
and paid his money for: it; And this Truſt was called tbe Uſe of the Lad. And 
a, Habendum to. A. and his beirs, to the uſe of 4. and his heits. And he for whom 
* this Truſt is, and that ought to have the prpſt of the Land. hy Conveyance us afore- 
Toaſt cf Cong. Jail, in called Cefry que w/ec;_There-ink Vie alſo of Goody and Chatrels, which is 
dence, what. properſy called a Truſt or Confidence; for one may have ſuch things to the uſe of 
another. Ca. 1. 121,1 2 Ste the Addition · io uſt. Doddr, Treatiſe. Co. fuper Lit. 
Aenne 95:11; „ f | wm 41) 90} tt by ' | 
. 4. : \A._Uſe i: either enpreſs, (i) when the uſe or intent ir openly declared and ex- 
2. f 
— preſſed between the parties upon the making of the R ſſate of Land whereuato the 
uſe is annexed : As when a Feoffment is made of Land to 7. S. and his heirs, to the 
uſe of . d and the heirs of, or beirs males of the body of abe ſaid . or to the 
end or intent that . S. and his heirs, or W. S. and the heiws of his body ſhall take 
the profits ef it add the like ; ot when I covenant to tact! ſeiſed of the Land to the 
uſe of my wiſe far life; Ad after of my eldeſt ſan and che beirs of his body, or the 
like. Or it is implied, (s.>whben the Uſe is not declared upon the agreement between 
the parties; bin is left tothe conſtruction, and made hy the operation of La. As 
when u tnan ſeiſed of Land make a Feoffment in Fee; or dotli levy a Fine, or ſuffer 
a Common Recovery df it to nobther without any conſiltration,and it is not agreed 
nor declared to whit uſe o& intent ir ſhall he; this by conſtruction of Law ſhall be 
to the aſe of the Feoffor, 'Canuſor, or Recoverce : But if there he any conſideration 
of money dt other thi id, or given or any Rent or Tenure reſerved, then by 
conſtruction of Law it ſhalbbe to the-uſe of the Feoffee, .Conuſee, gr-Recoveror z 
for otherwiſe the Lam prefameth-chat the intent of him phat did pare winh che Land 
was ſ0,:v5z,- That the other ſhould have the property of the Land to!bis uſe, and 
that be himſelf ſnould take the pnofite.of ĩt. So when one dot bargain and {ell his 
Land for money to another. ad ao Uſe is expreſſed: in this caſe the [aw doth ſay, 
it ſhall be to the uſe of the Bargainee and his heirs, Doc. & It. 95. Perbhſect. 533. 
Co.2.58.9.11. Dyer 18. 146, A 


__—. 


Cusr.i6 z. Uſes. 


to? 


A Uſe alſo is either in eſſe, and that in Foſſeſſion, Reverſion, or Remainder ; as 
.when.a Feoffment is made to f. S. to the uſe of f. *. and his heirs, or to the uſe of 
4.9. and after to the uſe of F. D. and che heirs males of his body, and after to the 
uſe of & T. and his heirs for ever. Oct is in poſſe, or in contingencie; as when by 
poſſibility it may happen to be in Poſſeſſion, Reverſion, or Remainder : As where a 
Uſe is limited to me for life, and after to him that ſhal} be my firſt ſon in Tail; this 
is only che poſſibility of a Ute, for it may or may not be. Co. 1. 121. ; 

A Uſe at the Common Law, before the Statute hereafter ſpoken of was made, 
was, and where that Statute doth not tale place, is nothing but a meer confidence 
and truſt collateral to, and diftin& from the Land annexed in privity of Eftate, and 
to the perſon _ the Land, to this purpoſe, That Ceſtuy que w/e ſhould take 
the profit of the , and the Feoffee or Terre-tenant that was truſted ſhould 
make Eſtates, and otherwiſediſpoſe of the Land as the Cefay 4we #/+ in his life, or 
at his death by his laſt Will and Teſtament ſhould direct and appoint; and if he made 
no diſpoſition, then that it ſhould go to his heir. So that the Feoffee had the Free- 
hold or ſole property of — him ; and (ſtay que wſe had neither jas is re, 
nor jus ad rem, ( For if he againſt the Will of the Feoſſee had entred into the Land, 
he had been a Treſpaſſor': ) but a bare confidence or truſt, for which the Ceft»y que 
#/e had no remedy but in Chancery upon breach of the truſt, and there to have the 
Feoffee impriſoned until he perform the cruſt according to the Order of the Court. 
And theſe Uſes to ſome purpoſes were reputed in Law as Chattels, and therefore were 
deviſable by Will z and to ſome purpoſes as Hereditamencs,and a kind of Inheritance, 
of which there was poſſeſſio'fratris cc. And to ſome ſes neither Chattels nor 
Hereditaments; for they were not eſteemed Aſſets in the Heir or Executor, neither 
were they reputed as Commons, Rents, Conditions, and fuch like Inheritances which 
are diſcontinued or taken away by the Alienation of the Terre-tenam, Eſcheat, Diſ- 
ſeiſin, &c. But a Uſe is not ſo. Co. in Chwdleighs Caſe, in tes; and Shelley: Caſe, 
Kelw. 160. Dyer 12. Bro. Feoffm al.uſes in toto. Conſe,25:; 

And to every of theſe Uſes there were two inſeparable Incidents ; Confidence in 
the Perſon, and Privity in the Eſtate, expreſſed by the parties, or implied by the 
Law: And wheneither of theſe failed, the Uſe was either gone for ever, or ſuf 
for a time at the leaſt, And therefore if the Feoffee to uſe upon good confideration, 
had enfeoffed another of the Land that had not notice of the Uſe, the Uſe had been 
gone for ever; becauſe howſoever here was a Privity of Eſtate, yer here was no 
Confidence in the perſon, But if the Feoffment had without Confideration to 
ſuch a one; in this caſe the Uſe had remained ſtull, becauſe the Law did imply a 
Notice. Trin. 17 Pac. Cancellaria. 

So alſo it ſeems the Law was, when it was made in confideration of matriage only. 


' © And if à Diſſeiſor, Abator or Intrudor had come to the poſſeſſion of the Land 


whereof the uſe was, albeit he had notice of the aſe, yet the uſe was ſuſpended 
during their poſſeſſion, and they ſhould not have been ſeiſed to uſe as the Feoffee 
was ; for they come not to the Land in the per, but in the py. And if a Lord by 

Eſchear, Lord of a Villain, or one that had entred for Mortmain, or that had re- 

covered in a Ceſſavit, & c. had come to ſuch Land, and had notice of the uſe, the uſe 
had been gone for ever; for theſe came to the Land in the poſt and above the uſe. 

And Tenant in Dower and by the Courteſie ſhould not be ſeiſed to uſes in being; 
for all theſe wanted Privity of Eſtate. And if there had been Tenant for life, x L 

-Remainder in Fee to the uſe of another, and the Tenant for life had made a Feoff- 
ment in Fee to one that had notice of the uſes; this ſecond Feoffee ſhould not have 
ſtood ſeiſed to the firſt uſes. 

+ Soif the Husband had made a Feoſſmem in Fee of the Land of his Wife, upon 
Confideration, and without any Ute exprefled, the Wife ſhould not have had a 
Subpena, becauſe the Feoffee was not in Privity of Eftate of the Wife. And if Ceſtuy 
que aſe ſor life or in tail, the Remainder in tai, with divers Remainders over in ule, 
hid made a Feoffment to one that had notice; he fhould not have been ſeiſed to 
the firft uſes, canſa qua ſupra; Bur otherwiſe it is of Commons, Advowſons, and 
ſuch like appendants or appurtenants : _ if Tenant in tail, or Husband in right of 

tettt bis 


3. The nature, 
incidents, and 
original of it. 


Incidents of 
it. 


1 Uſes, Crar.16z, 
his Wife make a Feoffment of a Manor, or of part of it with an Advowſon append- 
ant; the Advowſon at leaſt, after Preſentment, ſhall paſs as appendant to the 
Manor, or to part of the Manor, and not to the Eſtate of the Land which is dif. 
continued by the Feoffment. So if a Diſſeiſor, Abator, Intrudor, or the Lord by 
Eſcheat, or the like, ſhall have theſe things as annexed to the Land, or the poſſeſſion 
of the Land, So that there is a difference between a Uſe, a Warranty, and ſuch like 
things that are annexed to the Eftate of the Land in privity ; and Commons, Ad- 
| vowſons, and other Hereditaments that are annexed to the poſſeſſion of the Land. 
The original And theſe Uſes began firſt when the cuſtom of Property began and was broughe 
of ir, an8 why in, that one man knew bis om from another mans, and then was to enjoy his own, 
— *""* and not to be deprived of it without conſent or order of Law, For then he that had 
uſe. Land, had two things in him; a poſſeſſion of the Land, and power to take the 
profits of ii. And thoſe being to be diſtinguiſhed, he might give the Freehold or 
Poſſeſſion to another, and take the profits to himſelf; D. & S. 96. Co,1.12 3,124, 
Stat. 27 H. g. ch. 10. in the Preamble. 
And they were the rather allowed by the Law for a time as reaſonable, becauſe 
they gave a man power to diſpoſe of his Land by Will, which otherwiſe he could 
The miſchief not have done but in ſome ſpecial caſes by Cuſtom of the place. But in time this uſe 
of Uſes. was turned into an abuſe ; and the greateſt-part of all the Lands in the Kingdom, 
eſpecially in che time of the Broil between the Houſes of York and Laucaſter, were 
put in Uſe, partly of fraud, and partly of fear. Which produced not a few incon- 
veniences: For thereby many were deceived of their juſt and reaſonable rights, as 
namely, A man that had cauſe to ſue for his Land, knew not againſt whom to bring 
his Action, or who was Owner of it; the Wife was defrauded of her Thirds, the 
Husband of being Tenant by the Courteſie, the Lord of his Wardſhip, Relief, 
Hatriot and Eſcheat, the Creditor of his Extent for Debt, the poor Tenant of his 
Leaſe, and other Purchaſors of their purchaſe. For theſe rights and duties were 
given by the Law from him that was owner of the Land, and none other, which at 
this time was the Feoffee of truſt ; and ſo the Feoffor, the old owner of the Land, 
ſnould take the profits, and leave the power to diſpoſe of the Land at bis diſcretion 
to the Feoffee : And yet the Feoffee was not ſuch a Tenant of the Land, as his Wife 
might have Dower, or the Land be extended for his Debt, or that he might forfeit 
it by Felony or Treaſon, or that his Heir ſhould be in Ward for it, or any duty of 
Tenure fall to the Lord by his death, or that he could make any Eſtates of it. Alſo 
Lands were many times conveyed by laſt Wills, by words only, and ſometimes by 
Tokens only in time of great extremity of weakneſs : And many per juries for Trial 
of ſecret Uſes, were daily committed. 
Uſes and Poſ- All which having been eſpied, have been laboured to be cured and holpen by divers 
ſeſſ ois united. particular Acts of Parliament in all ſucceeding ages. Stat. 1 K. 2. ch. 9. 4 H. 4. 7. 
11 H. 6. 3. 1 K. 3. 1. 4 H. 7. 17. 1 H. 7. 1. 19 H. 7. 15. 27 H. 8. 10. 
But the makers of theſe Laws finding the continuances of theſe Uſes ſo miſchievous, 
that they did over · reach the policie of all Laws: For a general remedy, and a — 
ſect cure of all the ſaid miſchiefs and abuſes, have at laſt provided z That where 
any are, or ſhall be ſeiſed of any Lands to the uſe or truſt of any other, by reaſon 
of any Bargain, Sale, Feoffment, Fine, Recovery, Contract, Agreement, or other- 
wiſe, by any means whatſoever, C eſtuy que »/e or truſt, that hath any ſuch uſe in 
Fee- ſimple for term of life or years, or otherwiſe, or any uſe in Reverſion or Re- 
ma inder, &c. ſhall have the poſſeſſion of the Land in ſuch quality, manner and con- 
dition as he had the uſe or truſt: And where any one is ſeiſed of Lands to the uſe 
or intent that another ſhall have a yearly Rent out of the ſame Lands, C ſtuy que 
uſe of the Rent ſhall be deemed in poſſeſſion thereof of like eſtate as he had the ule. 
By which Statute the uſe and poſſeſſion of Land is now at this day coupled, conjoined 
and married with an indiſſoluble knot, ſo as they cannot now ſtand apart and divided, 
but be that hath the one muſt have the other, and the one doth enſue the other as 
the ſhadow doth the body: And therefore now upon Fines, Recoveries and Feoff- 
ments, the Eftate doth ſettle as the uſe and intent of the parties is declared by word 
or writing before the act done. F 
, 
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As for example, If a Writing be made between two or more, that one of them 
ſhall levy a Fine, make a Feoffment, or ſuffer a Recovery to the other, to the uſe 
and intent that one of them, or another man ſhall have it for life, and after another 
in Tail, and after a third in Fee · ſimple; in this caſe the Law ſetleth the Eſtate ac- 
cording to the uſe and intent declared: So that now what Eſtate a man hath in the 
uſe, the ſame he bath in the poſſeſſion, 

But herein for the more full underſtanding of this Statute,and the Law at this day, 
it muſt be obſerved, that this Statute doth not extend to all manner of uſes, nei 
are all uſes execured and united co the poſſeffion hereby. For to every execution of 
a uſe within this Statute, four things are requiſite. — 

1. That there be a perſon ſeiſed. | 

2. That there be a Ceſtuy que uſe in eſſe. 

3. That there be a uſe in eſſe in Poſſeſſion, Reverſion, or Remainder, 

4. That the Eftate out of which the uſes do ariſe, be veſted in Ceftuy que 
uſe. So that when theſe four, vir. Seiſin in the Feoffees, Ceftny que uſe in reram 
natura, Uſe in eſſe, and that the Eſtate of the Feoffees doth veſt in Ceſtuy que ſe, 
then there is an execution of the uſe within this Statute. Bur if any of theſe fail, 
there is no execution of the uſe within this Statute. Co. 1.126.136. Plow. 351. 
And therefore it is agreed, that this Statute doth not execute any uſe but only uſes 
in eſſe : So that the right of a preſent, and a future or contingent uſe are excluded 
until they come in eſſe, and then the Statute doth execute them. Alſo if no alteration 
be of the Eftate of the Land b. fore; and if Ceſty que uſe in tail with divers uſes in 
remainder had made a Feoffment, and died before the Statute, no execution ſhould 
have been of this tight of a uſe until Entry by the Feoffees. Co.1.126. Dyer 58. 88. 
330. So if Ceſtny que »ſe in poſſeſſion had made a Feoffment before the Statute 
no right of the uſe in poſſeſſion or remainder ſhall be executed by the Statute, until 
the regreſs by the F . So if a Feoffment had been made before the Statute to 
the uſe of the Feoffee for life, and after to the uſes of others in remainder, and the 
Feoffee had made a Feoffment in fee to another; this uſe ſhall not be recontinued, 
r ade tawa wks 

o that t of uſes in eſſe, a to 
in eſſe, remain at the Common-Law as they were before the Statute. — 
if the Eſtate of the Feoffees be in ſuch caſes diveſted by Diſſeiſin; evi, or a 
Corporation, or an Alien, or a perſon attaint, &c. be enfeoffed of the before 
the uſe come ineſſe ; or if the Land be aliened bona fide upon confideration to one 
that hath notice of the uſe ; this uſe can never be executed until theſe Poſſeſſions be 
removed by lawful Entry or Action of the Feoffees, And if their Entry and Action 
be barred, the uſe is gone for ever, and the party grieved thereby hath no remedy but 
in Chancery. And therefore if _ ue xſein tail, the Remainder in tail reftrained 
— a clauſe of perpetuity be di ciſed, no uſe in contingencie can be executed by 
is Statute, 

And if before the Statute a Feoffment had been made in Fee to the uſe of ?.S. for 
life, and after to the uſe of the right heirs of 7. V. and the Feoffees had been diſ- 
ſciled,and then the Statute had been made, and after F. V. die, and after his death ?. 8, 
die; this uſe ſhall never be executed in the right heir of 7. V. Cv. 12138 

And ſo alſo if a Diſſeiſin be after the Sratate, and before the death of 7. V. no 
poſſeſſion ſhall be executed in the right heir of 7. NV. Alſo uſes that no EXE» 
cution by the Statute, as when a man doth convey Land to 7. S. and his heirs, to the 
uſe of 7. S. and his heirs ; this doth not need help of this Statute : Alſo uſes that 
are againſt the Rules of the Common-Law, ſhall not be executed by this Statute, 
And therefore if a Feoffment be made to the uſe of A. for life, and after to the uſe 
of every perſon that ſhall be his heir one after another for term of bis life. So if one 
make a Feoffment to the uſe of another in tail, with divers Remainders over, 
with a Previſo chat neither of them ſhall diſcontinue or alien, &c. Theſe uſes 
ſhall not be executed, becauſe theſe Limications are wholly void. And in theſe 
caſes (it ſeems ) there is no remedy to be had in Chancery againſt rhe 
Feoffees, 

Tereee 2 So 
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So that out of all this appeareth, that ſome Ulſes are executed preſently, as Uſes 
in eſſe ; and ſome are executed by matter e poſt facto, if they be according to Law, 
and come in eſſe in due time. But if chey be Uſes invented and limited in a new man- 
ner, and not according to the antient Commor-Law, they are altogether void, and 
extinguiſhed and aboliſhed by this Statute, And where Lands are conveyed to others 
in truſt after this or the like manner, viz That the Feoffees ſhall take the profits 
and deliver them to the Proffor and his Heirs, &c. or that the Feoffees ſhal! convey 
it co the Heir of che Feoffor at his age of twenty one years: And where Lands are 
conveyed to certain uſes expreſſed and declared, and there be other ſectet uſes and 
intents agreed upon between the parties ; theſe uſes or truſts are not within this Sta- 
rute, neither will the Statute execute them, but they remain as they were before the 
Statute, determinable in Chancery. g 

Alſo Leaſes for years of Lands in aſe that have their being before, and ate granted 
over in uſe, are not executed by this Statute. And therefore if a Leſſee for years of 
Land grant or aſſign over his Eftate to AH. and B. and their Aſſiꝑns, to the uſe of 
the Grantor and his wife for the term of their lives ; this uſe or truſt is out of the 
Statute, and not executed thereby : And therefore in this caſe all the Eſtate is in 4. 
ard B, and the Grantor hath nothing but a uſe, for which he hath his remedy in 
Chancery. Dyer 369-356, ( omp Fur. 65. a | 

So if one be ſeiſed of Land in Fee, and he bargain and fell it, or make a Leaſe of it 
to another in truft, and for the benefit of a third perſon; this is but a Chancery. truſt 
&c. in this third perſon, as was held cleerly, MA. 8 Car. B. R. And vet it᷑ a Feeffment 
be made to the uſe of 5. S. and his Aſſigis for the term of twenty years, this term of 
years ſhall be executed by the Statute; And fo in ail ſuch like caſes and queſtiom of 
Truſts and Lifes that-are not within the Stdtute of Uſes, the Law is now as it s be- 
fore the ſame Statute was made, and all-thoſe mattecs ave determinable in Chaecery, 
For as the queſtios of Uſes: and Truſts that are within the Statute, are to be cetided 
and ruled by the Judges of the Common-Law ; fo are all other queſtions of Uſes 
and Truſts that are out of the Statute, to be ruled and decided by the Judges 

: of the Chancery. 1 G44 ne.) 1 
4. What ſhall . To make a good UIſe, or to make aillſe to riſe, eſpecially ſuch a. Uſe as may be 
—— within: the Statute, reſpect muſt be had to divers things, Co. ſuper Lit. 27 1 


not; and when Plaw. 301 | 85 
and here Firſt, tolthe ways or means of creating and raiſing of Uſes : wherein it is to be 
ſuch a uſe ſhall. obſetved that albeit the quality of the Uſes be changed in moſt caſes by che tatute 
be railed,alte7- of Uſes, yet Uſes, and Uſes within this Statute are, and may be raiſed as tl gt 
or not. before the Statute, eithes by tranſmutation of the Eſtate, as by Fine, Foot ment, 
Firſt in teſpect Common · Recovery, &c. or out of the Eſtate of the Owner of the Land, as by 
of the manner Bargain and Sale, by Deed indented or inrolled, or by Covenant to ſtand ieiled to 
of raiſing it, tes upon good conſideration. | 
and the ſeveral . 
ways whereby And therefore a Fine, Feoffment, or Recovery may be had of Land, to the uſe and 
Uſes may be intent that either of the parties thereunto, or others, ſhall have it for any time or 
raiſed, eftate ; and by this means what Uſes, and conſequently what Eſtates a man will, may 
be raiſed and created. And in theſe caſes the Conuſor, Feoffor, or Recoveree may 
appoint the Uſe of the ſame Fine, Feoffment, or Recovery to whom he will, without 
any reſpeft of marriage, money, kindred, or the like; for in this caſe his will guideth 
the equity of the eſtate, B 2 par. 56. 201. Dyer 186. 
Or if a man make a Leaſe to A, for liſe, to the uſe of B. for life ; this is a good 
uſe and eſtate in B. during the life of 4. Co. 6.68. | g 
Or if a man by Bargain and Sale for good conſideration ſell his Land to another, 
hereby the Uſe will riſe according to the Eſtate bargained and ſold, unto the Bar- 
inee. But in this caſe if it be an Eftate of Freebold, as of Fee-fimple, Fee-tail, ot 
at life; that is ſold ; the Bargain and Sale muſt be made by Deed indented and in- 
rolled within fix moneths after in ſome of the Courts at eftminſfter, or in the deſſi · 
ons Rolls' of the Shire where the Land lieth, ( except it be in Cities and Corporate- 
Towns where they uſe to inroll Deeds) otherwiſe no IIſe will riſe by it. But if it be 


an Eſtate or term for years only that is ſold, there the Uſe will riſe well _ 
without 


. 
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without anyſſuch matter, Dyer 155. Co 2:36.7.40-8.93.4-70. See Bargain and 
Sale. Co2.3548.94. Or if a man ſeiſed of Land in Fee, covenant to ſtand ſeiſed of 
it to the uſe of his wife, children, brethren, or other kinsfolk for life, in Fee- ſimple, 
Fee· tail: Or if one ſeiſed of Land in Fee ſimple, covenant to ſtand ſeiſed of it to the 
uſe of a woman he is to marry, or to the uſe of a woman his fon or other kinſman is 
to marry, or the like: hereby the Uſes,and conſequently the Eſtates will rife accord- 
ingly. And in theſe cafes there is no need it ſhould be by Deed indented, &c. or 
that the Deed be inrolled ; for Uſes may be raiſed by Deed poll, as well as by 
Deed indemed. 

Uſes may be raiſed by Covenant for Jointures: But power to make Leiſes 
cannot paſs in this manner. But this muſt be done by Fine, Feoffment, or 
Tranſmutation of Poſſeſſion, if there be a Covenant that the Owner will ftand 
ſeiſed to thele uſes And this alſo is the opinion and practice of the Chancery, 
C. Rep. 22. 30. But if a man by Deed _ Land to his ſecond ſon, thus : 
I do give and grant this Land to 7. S. my ſecond ſon, and his heirs after my death, 
and no Livery made; the fon ſhall take nothing by this Covenant, nor will any 
Ut ariſe, Mar.50.pl.78. 

Alſo Uſes may be created (as ſome hold) by word or Parol-agreement, as well as 
by Deed or writing : For it is ſaid it bath been adjudged, That if a man ſay to his 
ſon and a wife that his ſon is to marry, that in conſideration of the ſame marriage 
they ſhall have the Land to them two in tail, that hereby a good Eftate-tail will ariſe 
after the marriage: And that where one doth by word without Deed grant to his 
ſon and his wife in tail Land in conſideration of their marriage, that it was agreed by 
all the Judges, that the Uſe did riſe upon this a ; — ur. 61. 60:7 
Plow. 301, 308. and the better opinion of the] in Corbins Cale, 38 Eliz. 
Howſoever it is ſafe in theſe cafes to do it by Deed and in writing: For, Dyer 296. 
Phw.21: ſeem to oppugn this. 

And if a man make a Feoffment, levy a Fine, or ſuffer a Recovery to the uſe of 
his laſt Will, or to the intent to perform his laſt Will, or to the uſe of ſucli perſon and 
perſons, and of ſuch eſtate and eſtates as he ſhall limit by his laft Will, and then after- 
wards by his laſt Will derlere the Uſes, theſe are good Uſes, and this is a good way 
of raifing of Uſes. Lit ſect. 461, 463. (0:6-17. 

so ifa man deviſe his Land by Will to . S. and his heirs, to the uſe of 7. D. and 
his heirs; it ſeems that the Uſe will rife to 7. D. and his heirs by this means. And if 
a man by verbal agreement, in conſideration of money or the like, fell his Land to 
another, or agree and promiſe that the Bargainee ſhall have it for any time, how- 
ſoever that hereby no Uſe nor Eſtate will ariſe (if it be a Freebold that is ſold) with- 
in the Statute, becauſe it is not by Deed indented, &c. yet it ſeems a good Uſe will 
ariſe at the Common Law, and that the Bargainee ſhall bave relief in Equity for his 
Purchaſe. See Stat. 27 H. 8. of Uſes. Fitz. Deviſe 23. Dyer 229. ; 


The ſecond thing whereunto reſpeR muſt be had, is to the perſons truſted, or to 
him to whom the Conveyance is made: For to every good Ute there muſt be a per- 
ſon ſeiſed to uſe, and he muſt be a perſon capable of ſuch a Seiſin. And for this it 
muſt be known, that any ſole perſon that may make an Eſtate to hiniſelf, may make 
an Efate to other uſes. Alſo a man may be ſeiſed of his own Land to other uſes, as 
in the caſe of a Covenant to ſtand ſeiſed to uſes, But the King, or any Body Cor- 
porate, Alien born, or perſon attaint, cannot be ſeiſed to other uſes no more by an 


Conſcience. 


Secondly in 
reſpe& of the 
perſons truſts 
ed, and what 
rſons may 
not be ſeiſed 
to the uſe of 
another, but 


original Feoffment to uſe, then when they come by the Land in uſe at the ſecond — 9 


hand: In which caſe ( as hath been ſhewed ) neither ſuch Perſons, nor Diſſeiſors, 
Abators, or Intrudors, or Lords of Vilains, or by Eſcheats, ſhall be ſeiſed to other 
vſes : But in all theſe caſes the uſes are void, and the parties ſhall hold the Land co 
their own uſes, or to the uſes of the Feoffors. &c. and not to the uſe of Ceftwy que ſe. 
And a Barpainee of Land for valuable conſideration, cannot be ſeiſed of the Land 
to any other uſe but his own. (C. 1. 122.127. 135. Plow. 238. Dyer 8. 283. 
Reſolved in Doctor Atkins Caſe, 44 Q. Co. B. Dyer 155. Lit; Bro ſect. 60. 
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Thirdly in re- The third thi to be reſpected is the Ce KY que uſe : For to ev aſe / 
ſpect of the thete muſt — ſeiſed to uſe ſo . be a perſon to — he is felled. 
_ ard be muſt be capable alſo, And for this it muſt be obſerved, chat any man that is 
nod i, dr the capable of an Eftare directly and immediately to himſelf, is capable of the ſame Eſtare 
Celli que uſe. by way of uſe ; But if the uſe be limited to a Corporation, there muſt be a Liceoce 
had, otherwiſe it will be an alienation in Mortmain. ( See before.) And if future uſes 
upon Contingencies be limited to ſuch perſons as are not in being, theſe uſes, how- 
ſoe ver they are good at the Common-Lay, yet they are not good within the Statute, 
neither doth the Statute execute them at all until they come in poſſeſſion. And if a 
Feoffment be made to 7. S. and bis heirs to the uſe of the Pariſhioners of Dale; this 
uſe is void, for they ate incapable by this name; and it ſhall be to the uſe of the 
Feoffor. Co. 1. 136. Bro. Mortwain, 37. Brownl. 1 par, 193. St. 12 H. 7.7, 
9 Ed. 3.4. * 
Fourthly in , The fourth thing to be regarded, is the Eftate of him that doth raiſe the uſe, in 
reſpect of the the Land whereo! the uſe is raiſed. For howſoever the Tenant in Fee · ſimple of Land 
— — = me may create what uſes be will in Fee, for life, or years upon it, and ſuch uſes are 
tha doth cre and the Tenant in tail or for life may perhaps grant their Land for their own lives to 
ale the uſe, the uſe of a third perſon: Yet if a Tenant in tail for good conſideration covenant 
to ſtand ſeiſed to the uſe of bimſelf for life, and after of his eldeſt ſon in tail, no uſe 
will riſe by this Covenant. So if Tenant in tail of an Advowſon in groſs, grant it by 
Dced to one and his heirs, to the ffe of himſelf for life, and after to the uſe of 
another in Fee; this Grant is void by the death of the Tenant in tail. And if ſuch a 
Tenant in tail bargain and ſell his Land by Deed indented and inrolled, hereby the 
Bargainee bath an Eflate deſcendible to his heirs, but determinable upon the 
ofthe Tenant in tail. Andif one covenant by Indenture to ſtand ſeiſed tothe uſe of 
B. of White-acre, which be hath not then, but he doth afterwards purchaſe it; by 
this no uſe will riſe. And if one that hath but a term of years grant it to 7. S. tothe 
uſe of himſelf for life, &c. this is no good uſe within the Statute, but a C 
truſt only, Hil. 38 Eliz.Co.B. Curia. Ce.2.5% Paſch. 13 Pac. Co. B. Seignier Jar 
verſm Smith. (0.10.96. Telvertons Cale, 37 Q. J. R. F 
Fiſchly in re» The fifth thing to be reſpected, is the Eſtate of him that doth take by the Conveys 
= of 2 ance out of which the uſes are derived: For howſoever where a man'dath grant in 
ſr al ham Fee-ſimple to another and his Heirs, he may limit what uſes he will upon this eſtate ; 
that doth rake and if a man make an Eſtate for life to another, be may limit an uſe thereupon; yet 
by the Con- if a man make a Gift in tail to another, he can limit no uſe thereupon, Dyer 369. 
veyance. Co. 2.78. Co. ſuper Lit. 19. | 

And therefore if one grant his Land to 7. S. and the heirs of his body, to the uſe 
of 7. S. and his heirs in Fee; this limitation of uſe is void, and . 8. bath bereby an 
Eſtate in tail. And if a Feoffment be made to 7. S. to have and to hold unto hi 
and the heirs of his body, to the uſe of him, his heirs and affigns for ever, this uſe is 
void. Trin. 14 Nac. B. R. Adjudged, {oper and Frank/ins Caſe. 

And where one doth bargain and ſell Land for money, ( in which caſe the Law 
doth make an expreſs uſe ) no other uſe can be appointed. And therefore if A. for 
money bargain and ſell Land to B. and his heirs, to the uſe of A. for life, and after 
of Z. in tail, and after of A. in fee; all theſe uſes are void, for a uſe cannot riſe 
out of a uſe. Dyer 169. Cromp. p ur. 3. Lit. Iro ſelt. 2 84. 

So if A. make a Leaſe to B for years rendring Rent, to have and to hold to the 
uſe of the Leſſor; this uſe is void, as being againſt reaſon alſo. And if a Feoffee to 
uſe before the Statute of Uſes, had bargained and ſold the Land to one who had no- 
tice of the former uſe, no uſe had been made hereby ; for there might not be two 
uſes in being of the ſame Land at one time. Dyer 155: Co.1.136,137., 

And if A. enfeoff B. to the uſe of C. and his heirs, with Proviſo, that if D. pay 
to . an hundred pounds, that ¶ . and bis heirs ſhall ſtand ſeiſed to the uſe of D. and 
his heirs, this laſt uſe is void ; for the uſe muſt ariſe out of the Eſtate of the Feoffee, 
ard not out of the Eſtate of the (eſtny que w/e. See Brownlows Reports 
1 par. 40. 
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The ſmath thing whereunto reſpect muſt be bad, is the Cauſe or Conſideration; Sixthly in re: 
For howſoever in caſes where Uſes paſs by way of tranſmutation of poſſeſſion, as by — of — 
Fine,Feoffment or Recovery, there the Conſideration is not at all material, for he that fad raten of 
doth make the Eftare, may appoint the Uſe to whom he will, without any reſpe& to i, and what 
marriage, kindred, money, or other thing: For in this caſe his own will and con- ſh ll be a ſuf · 
fiderarion goiderh the uſe and equity of the Eſtate. Yer in Bargains and Sales, and ficien: conli- 
Covenatts to ſtand ſeiſed to Ules, it is otherwiſe : for there Conſideration is ſo ne- a n alt 
ceſſary, that nothing will paſs, neither will any Uſe riſe without a Conſideration; a ufe, ot nor; 
ie. ſome matter that may be a cauſe or occaſion meritorious which amonnteth to a 
mutual recompence in Deed or in Law, which muſt be expreſſed or implied in the 
Deed the Uſe is created, or elſe ſupplied by averment and proof: For how- 
ſoe ven in this caſe an Averment ſhall not be allowed and taken againſt a Deed, that Averments ' 
there was no Conſideration given, when there is an expreſs Conſideration upon the 
-Deed yet when the Deed expreſſerh rio Conſideration, or faith C for divers good 
Conſiderations] or the like, there an Averment of a good Conſideration given 
ſhall be receives, for this is an Averment that may ſtand with the Deed ; and with- 
out Conſideration Iarollment will not help. And therefore if one bargain and ſell 
his Land to another by Deed indented and inrolled, without any Confideration ; it 
ſeems no Uſe will riſe by this to the Bargainee. Dyer 169. Cromp.7nr.62. Dyer 146. 
(41.776. 11.25. Dyer 312. 
So if one [ for divers good Cauſes and Conſiderations, or for divers great and 
valuable Confiderations] bargain and fell his Land to another, or covenant to ſtand 
ſeiſed of his Land to the uſe of another that is not of his kindred, no uſe will riſe by 
this, unleſs it be proved that money or ſomething elſe was given for it, 41 Q. adjuag. 
But if a man by Deed in conſideration of money, as Cin confideration of the ſum of 
an hundred pounds to him paid, or in conſideration of a competent ſum of mo 
to him paid, or otherwiſe promiſed to be paid, or in conſideration of other 3 
or of giving of Counſel, or the like] bargain and fell, or by ſuch like words grant 
his Land to another in Fee-ſimple, Fee-tail, for life or years ; in theſe caſes the Uſe 
will ariſe to the Bargain well enough Plow. 301. Bro. Fait. Inroll.g; D. & S. 99: 
Cromp.fur.60.61. Dyer 90. Cremp er. 61. 
And therefore if I covenant with with B. that when he doth enfeoff me of White- 
acre, I will ſtand ſeiſed of Black-acre to the uſe of him and his heirs, and he doth en- 
feoff me accordingly ; in this caſe the uſe of Black-acre will riſe to J. and he and his 
heirs ſhall have it according to the ; 
So if I agree with my Leſſee for years, that if he pay me a hundred pounds within 
his term, that I will ſtand ſeiſed of the Land to the aſe of him and his heirs, and he 
do pay me the hundred pounds accordingly ; in this caſe the Uſe will riſe, and he and 
his heirs ſhall have it according to the agreement. Bro. Expoſition of words, 44. 
So if I covenant that my ſon ſhall marry the daughter of A. and A. promiſe to give 
me a hundred pounds for the — — and I covenant that if the ſame 
marriage do not take effect, I and my heirs will ſtand ſeiſed of the Land to the uſe of 
A. and his heirs, until the hundred pounds be paid; in this caſe a good Uſe will riſe of 
the Land accordingly, if the marriage do not take effect. 
But in all theſe and ſuch like caſes, the Covenant muſt be by Deed indented, and 
it maſt be inrolled ; otherwiſe no Uſes will ariſe. And when the Deed is inrolled. ir 
ſhall take effeR as from the beginning by Relation, to avoid all intervenient Eſtates Relatian; 
and Charges whatſoever, And in like manner it is, if one for no cauſe, or for no 
conſideration, as [ becauſe he is of his antient acquaintance, or becauſe there hath 
been entire love or great familiarity between them, or becauſe he hath been his 
Chamber · fellow, School-fellow, or Fellow-ſervanc, or becduſe he hath done him 
good ſervice, or becauſe he was his Maſter and taught him, or to the end that he 
may pay his Debts and Legacies, and diſcharge his Funerals, or for divers good 
cauſes and conſiderations : ] If one for any of theſe, or any ſuch like cauſe and con- 
fideration covenant with another that he will ſtand ſeiſed of his Lard to the uſe of 
that other and his heirs, or that he and his heirs ſhall have the Land, &c. By this 
Covenant, whether it be inrolled or not, no Uſe at all will riſe. Plow. 302; 2 H. 7. 20. 
| 80 
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Covenant. 


$0 if one covenant 10 ſtand ſeiſed to, che uſe of J. C. ( who is his Baſtard. ba) 
and his beirs, no Uſe will ariſe hereby. And yet perhaps upon ſuch à Covenant us 
this, whereupon no Ule nor Eftate doth ariſe, an Action of Covenant may lie. 


Dyer 374. C. 7. 11. 10, 143. 1. 83. Plow, 301. Lit. Bro, fell. 284. 


Co. 1. 154. ; | | 

But if one in conſideration of nature, kindred, blood, or marriage with ones 
ſelf, or any of his blood, paiment of debts, or for the like cauſe] pr, without ary 
ſuch © Confideration at all, covenant to ſtand ſeiſed to the uſe of himſelf, his 
wife, chi brothers, ſiſters, or couſins, or their weeks theſe are good Con- 
ſiderations, and the Uſes and Eſtates thereupon thus railed and made are good, 
And therefore if one covenant by his Deed, without expreſſion of any 


. to ſtand ſeiſed of bis Land to the uſe of himſelf for life, and deer of his — 


and after of his Child in tail or for life, and after of his Brother in tail or for life 
or in fee, or in any ſuch like manner; theſe Uſes will riſe, and the Eſtates will he 
well made bereby accordingly. a 

So if I agree with another, That if he marry my daughter, that from the time 
of the marriage they ſhall have my Land to them and their heirs ; in this caſe, and 
by this agreement, if he do marry my daughter, they will have my Land according 
to the agreement. So if I being about. to with a woman, covenant with 7. 5. 
to ſtand ſeiſed of my Land to the uſe of my ſelf for life, and after to the uſe of the 
woman I am to marry for ber life, and after to the uſe of the beirs of my. body 
begotten on her; theſe are good Uſes and Eftates that are made by this Covenant. 
Plow. 301. Bro. Feoffment, al. uſes, 54. „ pit 

But bere by the way this difference muſt be obſerved, where a man doth covenane 
in conſideration of a Marriage to be had, to ſtand ſeiſed to Uſe, and the Marriage 
doth nor take effect, there no Ute ſhall ariſe, Curia, Tris. 10 Car, B. L. Hocking 
Caſe. So alſo if the 2 diſagree at their age of conſent: And ſo was it held in 
the Lord Herbert: Caſe. But where one doth covenant to make a Feoffment, or 
levy a Fine to ſuch Uſes, and the Feoffment is made, or Fine levied accordingly ; 
there notwithftanding the Marriage doth not take effect, yet the Uſe ſhall ariſe: 
for there be is in by the Fine or Feoffment, in which caſe there needs no Coniders- 
tion. And therefore if A. covenant with B. that in conſideration C. is his Kinſman, 
and in conſideration of a Marriage to be had between C. and E. he will make a 
Feoffment and other Aſſurances to-the uſe of himſelf for life, the Remainder to 
C. and E. and the heirs of their two bodies, and after Aſſurances are made accord- 


. ingly by Fine or Feoffment, but they do not —— but marry others; in this 


caſe notwithſtanding E. ſhall have a Moity of the 

So if I covenant ( in conſideration of the love I beat to my Wife ) to Rand ſeiſel 
to the uſe of het and her heirs of my body begotten, and after to the uſe of my 
Brother; hereby the Uſe will riſe to my Brother alſo, albeit he be not within the 
expreſs ( onſideration. Co. 7. 40.1 1. 24. Dyer 374. 

So if one covenant with his two Sons for the love he doth bear to them, to ſtand 
ſeiſed of his Land to the uſe of himſelf for life, and after of his Wife for life, and after 
of his two Sons in tail one after another; in this caſe the Conſideration is ſufficiem 
to raiſe the Uſe to the Husband and Wife alſo. | 

So if one (in conſideration of the love he doth bear to his Brother) doth covenant 
to ſtand ſeiſed to the uſe of his Brother, and the Wife of his Brother for life, or in 
tail; in this caſe the Conſideration is ſufficient to raiſe che Uſes to them both. So if 
I covenant (in conſideration of the marriage of my ſon with the daughter of another) 


d ro ſtand ſeiſed to the uſe of my ſelf for life, and after of my fon and his wife in tail; 


theſe are good Ules, and will riſe accordingly. 974 

If I covenant with 5. S. to ſtand ſeiſed to the uſe of him, his Executors, &c. (he 
being none of my kindred ) for twenty years, and after tothe uſe of my Son in tail; 
in this caſe the Uſe will not tiſe to 7 S. but it will rife ro my Son well enough. For 
albeit the Conſideration of money given by one, may be a Conſideration to all the 
Eftates ; yet the Conſideration of blood, &c. is ſingular, and will raiſe the Uſe of 
that only to which it goeth. Plow.397. Dyer 174. | Pg 
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But if I Covenant with Z in conlideration of the marriage of my ſon with the 


daughter of Z to ſtand ſeiſed tothe uſe of x ( a ſtranger ) for lite, and after to the uſe Intolement. 


of my ſonarid his wife in Taile; in this caſe, the uſe ſhall riſe to x, albeit he be a 


ſtranger, and that for the ſupportance of the remainder, which cannot be without a 


cular eſtate: and in all theſe, and ſuch like caſes, no inrolement of the Deed 
1s neceſſary. If I ( in conſideration of 10.1. given to me by my ſon, ) Covenant with 
him to ſtand ſeiſed of Land to the uſe of him and his heirs; in this caſe, no uſe will 
riſe without inrolement by the implyed conſideration, becauſe there is an expreſs 
conſideration, Et expreſſum facit ciſſare tacitum. Cook 11. 24, 25. 7. 40. 
And yet if I Covenant, that in conſideration that / & is my ſon, and hath paid me 
10.1. that I will ſtand ſeiſed of Land to the uſe of him and his — in this caſe, the 
uſe will ariſe without inrolement. Maurels caſe Tris. 3 Jac. B R. Bree. Feeff- 
mental uſe, 15 Plow. 4 
And if I Covenant in canſideration of 100.1. and of a marriage, to ſtand ſeiſed 
to the uſe of my ſelf for life, and after of my ſon in Taile; hereby the 
uſe is raiſed, and the poſſeſſion charged without inrolement.  CHanrels 


caſe, 4. 


Pl 


4 

- Soalſo where a Feofiment is made, fine levied, or recovery ſuffered, and no uſe de- 
clared thereupon, and the ſame is without any conſideration of fine or Rent, by 
this the uſe is not changed, for it doth reſult to the Feoffor, Conuſor, and Reco- 
veree, and he bath the eſtate as be had it before; but if in theſe, and ſuch like caſes, 
. there be but a penny or a penny worth of conſideration given, or any Rent reſerved 

upon the Feoftment ; the uſe will riſe well enough to the Feoffee, &c. Ccok 1, 24. 
Dott. & Kt. 97. 99, 101. 

And if any Tenure be created, as where a Giftin Taile, Leaſe for life or years is 
made; in theſe caſes, albeit there be no conſideration given, yet the uſt will riſe 
well enough to the Donee or Leaſſee, and eſpecially, if any Rent be reſerved, for 
that is a kind of conſideration: But if a Leaſſee for years grant over his term to a- 
nother without any conſideration at all, it ſeems by this no uſe at all will riſe to the 
Grantee, and therefore that the Grantee ſhall hold all it to the uſe of the Grantor , 
ſed Quere. 


The Seventh thing whereunto reſpect is to be had, is the manner and form of words Seventhly, in 
uſed in the making and raiſing of uſes, wherein there is much regard to the mind and reſped "os 
manner 


intent ion of parties. LATE | 
For if one Covenant in conſideration of 20.1. paid him by 7, to ſtand ſeiſed of 
Land to the uſe of J & and his heirs: or if one covenant that 7 & and his heirs 


the uſe, and will do it as well as when it is made 
ſell. ] Cook 8. 95. 

So if one for good conſideration by words of Demiſe and Grant, make a Leaſe of 
his Land for a term of years; hereby the uſe will riſe to the Leaſſee as well as if the 
Leaſe were made by the words, bargaine and ſell, Et fic de fimilibus. Cook 2. in 
Sir Rowland Heywords caſe. 


And yet if one by words of bargaine and ſel, convey his Land to his ſon , no uſe Incolemar, 


will ariſe by this, except there be mony paid, and the Deed be inrolled. ard: verſus. 
Lambert. Co. B. Paſche 37. Eliz, 

And if one, in conſideration of Mony grant his Land to his fon, or any other by 
the word be el 1 no uſe will riſe by this, unleſs Livery of Seiſin be made there- 
upon, becauſe the intent of the parties in theſe caſes doth appear to be to paſs it in 
another manner: And if in the laſt caſe Livery of Seiſin be made, then the uſe 
ſhall be guided by Law, that is, if nothing be given, it ſhall be to the uſe of the 
Feoffor , and not amount to a limitation of uſe to the ſon. Reſolved in Stiles caſe. 
37. Elis. 

uf one Covenant with his ſon , that his Land ſhall remain, or that 
his Land ſhall deſcend to him; this is a good Covenant to raife the uſe 
according to the limitation: 21. Hen. 7. 18. Plow, 308. 301. Bree. Feoff- 


mental uſe, 16. 
Uuuunu And 


words uſed in 

| th of 

ſhall have his Land; if this Deed be inrolled, this oa good bargain and ſale to raiſe — 
y the words [| bargaine and —— = 

made, or not. 
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Covenant, 
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And yet if one covenant with his Son upon his marriage, that his Land ſhall re- 
main, revert, or deſcend to his ſon in Fee, or in Fre- Taile, by this no uſe will be raiſed. 
becauſe it is ſo incerts in; but perhaps this may amount to a covenant, whereupon the 
ſon may have an Action of Covenant. | 

If I Covenant for me and my heirs, that J and my heirs, and all others that are 


ſeiſed, ſhall be thereof ſeiſed to the ule of &c. this is a good Covenant to raiſe the 


uſe, albeit it be in words of the future tenſe. 

If I Covenant with my eldeſt ſon and ſtrangers, to convey my Land to the fame 
ſtrangers to the uſe of my felf for life, and after of my ſon in Taile &c. and I grant 
by the Deed, that the fad perſons ſeiſed of che ſaid Land, ſhall be from thence faaf 
to the ſaid uſes, and none other uſe, and no other conveyance is made, it. feems this 
is ſufficient to raiſe the uſe: And ”* if I be ſeiſed of Land in Fee, and covenant with 
IS, that A B and C D and their heirs, ſhall ſtand and be ſeiſed of this 


Land to the uſe of &c. it ſeems this is not a good Covenant to raiſe the uſes 


Dyer 

Tf a or other Conveyance be made to the uſe of the Feoffor and the 
heirs of his body, on the body of At the wife of S 2, and for default of ſuch iſſue, 
to the uſe of him and the heirs of his body of & the now wife of K, and for de. 
fault of ſuch iſſue, then to the uſe and performance of bis laſt Will for 10 yeares im- 
mediatly after his death, and after the term ended, to the uſe of the Feoffees and their 
heirs during the life of (eldeſt fon of the Feoffor, ) and after hisdeath, to the uſe of 
the firſt iſſue male of the body of the Feoffor lawfully begotten, and the heirs of the 
body of ſuch firſt iſſue male, and for default of ſuch firſt iſſue male, to the ſecond iſſue 
male &c. Lin the ſame manner, Itheſe are good limitations of uſes. So if a uſe be limited 
to 1 S for life without impeachment of waſte & after to the uſe of B & ¶ their execu- 
tors & adminiſtrators for the term of twenty years, & after, to the uſe of C & the heirs 
males of his body &c. theſe are good uſes. S0 if a uſe be limited after this manner, vis to 
the uſe of a mans laſt Will and Teſtament, or to the uſe of ſuch perſon and perſons, 
and of ſuch eſtate and eſtates as he ſhall limit and appoint by his laſt Will and Tefts- 
ment; or to the uſe of ſuch perſon and gm, or to ſuch uſes. and purpoſes as he 
ſhall by any writing under his hand and ſeal declare and appoint, theſe are good limi- 


| tations. if 1 Covenant with another in conſideration of blood &c. that will ſtand 


Incertainty, 


ſeiſed of my Land to the uſe of ſuch of my ſons, or ſuch of my couſins, as the Cove- 
nant ſhall name, in thiscaſe, after a nomination made, the uſe will riſe well enough. 
Cook 1. 120. Cook, 1. 90. Cook 6. 18. Lit. ſett. 462.463. Cork 1. 176. 

But if 1 (for and in conſideration of 10,1. or the like conſideration ) Cove- 
nant to ſtand ſeiſed of Land to the uſe of ſuch perſons as the covenantee hail name; 


in this caſe, albeit the covenantee do nominate ſome of my couſins, or blood, yet no 


uſe will riſe by this for the incertainty of it. If a Feoffment or other conveyance be 
to the ule of / and his heirs, provided that if the Feoffor pay 10.1. at fuch a day, 
that then it ſhall be to the uſe of the Feoffor and his heirs; this is a good limitation, 
and the uſe will riſe accordingly. A uſe may be limited to a woman durante viduitate 
ſua, and this is good. Cook 4. 3. | | 

If a man be ſeiſed of two Manors, and covenant to ſtand ſeiſed of the ſame to the 
uſes following, vi. of the one to the uſe of the covenantor for his life, and after to 
the uſe of his wife for life, and after to the uſe of his eldeſt ſon in Taile &c. And for 
the other Manor, to theuſe of his ſecond ſon in Taile &c. theſe are good limitations, 
and the uſes will riſe — Cook 11. 23. 

If a man ſeiſed of Land in Fee agree with another, that a Fine ſhall be levied of it, 
and that the fame ſhall be to the uſes following, viz. that I $ (the Conuſor ) ſhall 
have one yearly Rent of 50 l. during his life to be iſſuing out of the ſame Land, and 
as touching the Land charged with che Rent & c. to the uſe of 7 D (the Conuſee) 
until default of payment of the ſaid yearly Rent, and then to the uſe of 1 & and his 
heirs for ever; this is a good limitation, and the uſe will riſe accordingly, Er fic de 
fmilibiu.. Cook 2. 69, 70. ; 

If a Feoffment ze made by 7 & to the uſes in certain Indentures Tripatite of the ſame 
date, and therein is declared that it ſhall be to the uſe of A for life without impeach- 

ment 
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ment of Walte, and at ter © the uſe of ſuch Farmors, or Tenants to whom he ſhall 
demiſe any part of the prenftiſes for life, or lives, or for any term of years, as in any 
ſuch demiſe ſhall be limited and appointed; and after to the uſe of the performance 
of the laſt Will of the ſaid. L, and to the uſe of ſuch perſon or petſons ſeverallyto 
"whom the faid L. by his laſt Will and Teſtament ſhall appoint any eſtate; and af- 
ter to the uſe of &c. theſe are good uſes, and the eſtates; ſhall rife according- 
ly. Brownl, 2. part 51. ; 5 4 
A A uſe may be limited upon condition, and the condition may be annexed to one 
of the uſes, and not unto another. Cook 4 14 — 

If Lands be conveyed to / & and the heirs of his body, to the uſe of 7 $ and his 
heirs, or to the uſe of a ſtranger and his heirs : this uſe will not riſe in this manner. 
And yet if lands be conveyed to JS, and his heirs, to the uſe of him and the heirs 
Males of his body, and after to the uſe of a ſtranger and his heirs, it ſeems this is a 
good limitation. Ceok ſuper. Littl. 19. | 

If one grant Lands dy Deed to husband and wife, To have and to hold to the uſe 
of the husband and wife, and of the heirs-of their two bodies; this is a good eſtate 
Taile by this limitation, albeit he do not ſay Habendum to themand their heirs &c. 
but Haben dum to their uſes, but otherwiſe it were if the uſe were limited to a ſtranger 
in this manner. Hil. 6 Car. B R. Adjwdge. x 

If Lands be conveyed by 7 S to 7D, to the uſe of 7 F, or to the uſe of his wife for 
life, or tothe uſe of any other for life, the remainder to another in Taile, or for life, 
the remainder to a third, his Executors &c. for {ix months, and after the ſix months 
ended, to the uſe of a fourth and his heirs , theſe are good limitations, and the eſtates 
will riſe accordingly. Dyer 314. 

If a uſe be limited to the Conuſee of a Fine, or a Recoverer in a Recoverie un- 
til he make a Leaſe for Fourty years, and after to the uſe of the Recoverees 
or Conuſors and their Heirs, this is a good limitation, and the uſe will riſe accor- 

dingly. Dyer 290. 

Contingent uſes, or uſes in poſſe may be created as well as uſes in eſſe ; and there- 
fore if Lands be conveyed to the uſe of a man, and the wife he ſhall afterwards marry, 
or to the uſe of his firſt, ſecond, or third wiſe; or tothe uſe of 7 S for life,” and at- 
ter to the uſe of the right heirs of / D, and I D is then living; or to the uſe of 
JS for life, and after to the uſe of him that ſhall be his firſt heir male, and the heirs 
of the body of ſuch heir male &c. all theſe, and ſuch like, are good uſes , but they 
are uſes at the Commor-Law ſtill, and are not executed by the Statute until they come 
in eſſe. Cook 1 in Chudleigbs caſe, 135. 


The laſt thing whereunto reſpect is to be had, is the Nature and Quality of the * 2 
Uſe : And herein it is to be known, that a man may at this day by act executed in his Nature and 
life time, or by his laſt Will and Teſtament at his death, give his Lands, Tenements, Quality of tha 


ie, 
a1 by ' for Chariabis 
any Religious, Charitable, or Civil Uſe, as well as for any private Uſe. Cook 1. (cs. 


or Hereditaments to any perſon or perſons not corporate, and their heirs, 


26. 8. 131. 4. 113. 

And therefore a man may ſo diſpoſe of his Lands for the finding of a Preacher, 
erecting or maintenance of a School, Relief and comfort of Maimed Sonldiers, 
ſuſtenance of poor people, reparations of Churches, High-wayes, Bridges, dif- 
charging of the poor Inhabitants of a Village of the common charges, to make a 
ſtock for poor Labourers in Husbandry, and poor Apprentices, and for the marriage 
of poor Virgins, or other ſuch like uſes, and theſe uſes are not prohibited by any 
Statute, ,, ; 

And it is good Policy upon every ſuch Feoffment or eſtate to reſerve to the Feoffer 
and his heirs ſome ſmall Rent, or to ſet down ſome ſmall Conſideration : But theſe 
uſes are not ſuch uſes as are executed by the Statute of uſes , neither are the 
to be reſembled to the uſes aforeſaid , for in this caſe, if there be any miſ- 
imployment of the Lands, or breach of the Truſt by the parties truſted, Re- 
dreſs is to be had by the Lord Chancellor or Lord Keeper by a ſpecial courſe 
of proceeding, For which, ſee the Statutes of 39 Eliz, chap, 6. 43 Elis. chaps 9. 


7 ac. chap. 3. 
Uuuuuu 2 But 


* 
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Superſtiions _' Bur if ny man have heretofore given, or heretofore ſhall give any Lands, Tene. 
ies, © ö 


5. Declaration 


of Vies: And 
where a uſe of 
Land may bee 
declared upon 
any Aflurance, 
and what ſhall 
be ſaid a ſufh- 
cient declarati- 
on of ſuch a 


ule, or not. 


Husbend and 
Wite, 


* 


Joynt-tenants. 


Inſant. 
De non (ane 
me mor ic. : 


ments or Hereditaments by act executed in his Life, or by his laſt Will at his Neath 
ro any perſon ſingular, or corporate, in Fee. ſimple, Fee-Taile for life, or years, to 
ede intent, or upon condition to maintain any ſuperſtitious Uſe, a8 to finde a 
Chaplain, and bave the ſervice of a Prieſt to fay Maſſe, or to have a Prieſt or other 
man to pray for che Soul of any dead man in ſuch a Church or other place, or to 
have or maintain perpetual Obites, Lamps, or Torches, &c, to be. uſed at certain 
times td help to ſave the Souls of men out of the ſuppoſed tory; all theſe and 
ſuch like uſes are void: And the Lands that are ſo given to ſuch ſuperſtitious uſes, are 
to be forfeited, and given to the King, and he ſhall have them; and yer ſo, that 
if there be any charitable uſe intertnixed wich the ſuperſticious uſe, and they may be 
diftinguiſhed, the King ſhall have only ſo much as is given to the ſuperſtitious uſe. and 
not that which is given to the charitable aſe alſo: For which, ſee Ade and 
Lambert; Caſe at large, Cock, 4 104. Stat. 15 Rich.2 thap. 5 37 Hes, f ab. 4. 
1 EdW.6. cha. 14. ; | 

As touching the Declaration of Uſes, 5, e. the manifeſtation or agreement of the 
— to What uſes and intents the Aſſurance made ſhall be, theſe things are to be 

wn: 

1. That uſes may be declared or averred on a Fine, Feoffment, ot recovery of 
Land] but on a bargain arid ſale of Land, no uſe may be declared or averred , but 
what the Law doth make, (ook 1. 175, 176. Dyer 169. | 

And upon a Covenant of uſes, no other uſe may be declared or averred, but what 
is contained within the Deed. F | 

2. Every one may declare and diſpoſe the uſe of Land — the eſtate that 
he hath in the Land; forthe declaration and diſpoſition of the uſe doth enſue the 
ownerſhip of the Land ſicut nwbra ſeguit ur cor pus, Cook, 2.55. Dyer 290. 

And at this day the uſe doth draw the Land to it, as the body or principal the 
ſhaddow or acceſſary : And therefore the owner of the Land, orke from whom the 
the land doth move, ought to limit and declare the uſe of the land; as if the Husband 
and Wife levie a Fine of the Land, whereof he is ſeiſod in the right of his wife, the 
Husband alone may declare the uſe of this Fine, and this declaration ſhall binde the 
wife, albeit her aſſent to the limitation of the uſes do not appear, if her diſaſſent 
doch not appear; but in this caſe; it is moſt proper to have a declaration of the uſes 
dy the husband and wife both; for ſhe alone, becauſe ſhe is ſab poreſtate viri, cat» 
hot alone declare or limit any uſe, neither can the husband alone limit any uſe again 
her good will, becauſe he hath not the eſtate of the Land: And therefore, if A and 
B his wife be ſeiſed of land in the tight of his wife, and ſhe without the conſent of her 
husband, covenant by Indenture with (and D, 14 Marti 14 Eliz. that a fine ſhall 
be levied of this Land, and that it ſhall be to the uſe of her ſelf for life without im 
peachment of waſte, and after to the Conmſers for their lives, to the intent that they 
ſhall ſuffer 2 & to take the proffits for his life with divers remainders over; and aſter- 
wards, and before the fine levied, the husband alone by another Indenture 3 1 Feby. 
22 Eli. (wherein the wife is named a patry without the conſent of his wife, doth 
agree that a fine ſhall be levied to the u im and his wife, and after to the uſes 
limited by the wives Indenture und after the fine is levied accordingly ; in thiscaſe, a 
beit the yatiatice be in one partitular only, and the limitatians in all the reſt of the 
uſes and eſtates do agree, yet all the ſame limications by both Indentures are void, and 
the uſe upon the conveyance is left to conſtruction of Law, and therefore ſhall be to 
the wife and her heirs for ever: And yet if the husband and wife agree in the limitati- 
on of the uſes for part I the land, and differ in the reſt, the limitations for ſo much 
as they apree in, are good, and voi for the reſidue : And in theſe caſes where the de- 
claration is good; the wife and her heits ſhall be bound by it. So if two Joytit-tenants 
are, and they, or two bthers having ſeveral eſtates, joyn in ane, and one of them de- 
clare the uſe m'one manner, ani the othet doth declare the uſe in another manner 
this derlaration is goos for either of their pares;, for the declaration ſhall be governed 
arcording to their eftares. '' And if an Itrfant, or a man de vn [ane momarie, doth de- 
clare the uſe ofa fine levied by him, this declaration is good, and ſhall binde him ſo 
kong as the fine ſhall continue in his force. 3. This 


ah 


Cua p.163 Vſes. 


; 3 Thus declaration ot Utes may be made either by Deed indented ( which is the 
moſt uſual and fafe way,) or by Deed Poll: As where the parties do by ſack writing 
agree that an Aſſurance paſſed, or to be paſſed, ſhall be to ſuch and ſuch uſes: as 
chat a fine ſhall be levied by ſuch a time, and that it ſhall be to the uſe of one for life, 
another in Tail, and another in Fee. Cook2 73. 5 29 | | 
Or it may be made by a verbal agreement without any writing at all; as where an 
ment is ſo had and made between two or more, that a Fine or Recovery ſhall 
be had, and it ſhall be to ſuch and ſuch uſes, and the ſame is had accordingly, in this 
eafe,this is a fufficient declaration being proved, but it is not ſafe in theſe caſes to de- 
upon ſlippery memory. 
Is This deckaration by word or writing, may be made before, at, or after the time 
of maling the Aſſurance : and therefore one may covenant or agree that I S-ſhall re- 
cover againſt him, or that he will levy a Fine, or make a Feoffment ro 7 F of fach 
land, and that the ſame ſhall be to the uſe of &c. Cook 2. 69 70. 6 29 63 Dyer 290 
Coo. 7 40. Coo. 9 8. Dyer 136. 


"And if One makea Feoffment; he may declare the uſes of it at the ſame time, and | 


that within the ſame, or in another Deed at his pleafure : And if the Aſſurance be 

paſt, and no declaration of uſes had before, or at the time of paſſing it, a dectaration 

may be ſubſequent, vi That the ſame Aſſurance was, and be, and the Reco- 

* verers &c. ſhall ſtand and bs ſeized to ſuch and fuch uſes; for an Indenture ſubſequent 

may direct and declare the uſes of a Fine or Recovery precedence, But herein theſe 

diverſities are to be obſerved ; when precedent Indentures are made to direct the u- 

ſes of a ſubſequent Aſſurance, and after the aſſurance made accordingly, there no Aver- 

ment ſhall be taken by word, that the ſame Aſſurance was to other uſes then are de- 

clared by the Indenture : But againſt an Indenture ſubſequent, declaring the uſes of 
an Aſſurance precedent,an Averment may be taken, that there were other uſes expreſ- 
ſed and limited, before or at the time of the Aſſurance , then are contained in the 
Indenture. If a precedent Indenture be made to direct the uſes of a ſubſequent 
Aſſurance , when the Aſſurance comes, the land is bound, and the Conuſor or Re- 
Toveree cannot by any act of his, after the Recovery had, charge or avoid it; bat if 
the declaration be ſubſequent, if in the interim, between the Aſſurance had, and the 
declaration of the uſes, che Conuſor or Recoveree ſell, give or charge the Land to 
others , this ſubſequent declaration will not ſubvert the mean eftates, charges or in- 
tereſts, unleſſe it can be otherwiſe proved, that by a certain and complete agreement 
of the parties, the Affurancewas had and made to theſe uſes, 

z. Whenthe agreement for the limitation of uſes is precedent, whether it =P 
writing or word, it is but directory, and doth not bind the eſtate until the fame As- 
furance beafterwards had, and therefore by a new agreement or declaration made 
in the ſame manner as the former, viz. in writing, if the former be ſo, and be- 
— —ͤ— before, or at the time of the ſame Aſſuranee paſſed, new 
wifes may be made, and the former uſes changed , but when the ſame Aſſurance is pur- 

ſued accordingly, and no intervenient alteration is it ſhall be expounded to be 
to the lame uſes, and ſhall bind the parties, and no Averment ſhall be received 
of any latter or other agreement contrary tothe Indentures, 

6. The declaration of the uſes muſt be certain, and that eſpecially in three things; 


in the perſons to whom, in the Lands, ec. of which, and in the eſtates by which | 
the uſes are declared; and if there want certainty in either of theſe, the declaration is 


not good; and it muſt be complete of it ſelf without any reference to Indentures or o- 
her writings to be made afterwards, for then it is but an imperfe& communication, 
and no complete declaration. 

7 Where anIndenture precedent is to limit the uſes of a ſubſequent Fine or Reco- 
very, and it is not purſued in ſome circumſtance of time, perſon, quantity or the like; 
yet if no other new meant agreement may be proved, the Aſſurance ſhall be in j 
ment of Law to the uſes contained in the ſame Indenture; but if the variance be in 
theſe particulars, and the form of the Indenture be not purſued, there an Averment 
without writing may be taken, that the fine or other Aſſurance was to other uſes then 
are conteined in the Indenture; and if none ſuch can be made, then it is left to 


conſtruction 


Ayerment. 
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onſtruction of Law. And thereſore if 4 be ſeiſed of divers Manors in Fee, and 

by his Indenture dated 10. Martii. 21 Eliz. doth covenant with ZB and C, That he 

before the end of Trinity Term next, will by Fine or other Conveyance aſſure ene of 

theſe Manors to them, and that the ſame Aſſurance ſhall be to the uſe of 4 and E 

his wife, and of the heirs of A, and the 28 day the Deed is inrolled, and the 29 day 

of the ſame month, be doth by another Indenture covenant with the ſame C and B 

to convey all the ſame Manors to the ſame C and O before the Annunciation next and 

that the ſame Aſſurance ſhall be to the uſe of A and his heirs males of his body, and 

for default of ſuch iſſue, to the uſe of divers others in remainder, and by this 2 

ture doth covenant, that if he ſhall not ſufficiently convey this land by the day, that 

he will ſtand ſeiſed to the ſame uſes &c, and no Fine is levied by the end of Trinity 

Terme, but the 17 of September following, a note of a Fine is acknowledged to B and 

C and the heirs of B, of the land within the firſt Indenture; and the 18 of the Game 

month, another note ofa Fine is acknowledged to C and O of the ſame, and other 

land in the laſt Indenture, and both theſe Fines are entred in Ot abs Mich. following, 

in this caſe, theſe Fines cannot be directed and declared by both Indentures, and there. 

fore it ſeemes the — - = are 2 1 

As touching Averment of Uſes; 5.e. the proof of uſes by witneſſes, theſe things are 

—— to be known, That where any uſe is expreſſed upon a Charter of Feoffment, roy On 

2 uſe of land uſe contra or preter the uſe which is expreſſed, ſhall be admitted. But in caſes of 

may be averred Fines and Recoveries, wherein no uſes are expreſſed, other uſes then what Law con- 

upon any _ ſtruction will make, may be ſhewed and proved to beagreed upon, and the fame af. 

rance 5 And ſurances ſhall be to ſuch uſes, as by proof ſhall be made to appear ro be the intentof 

laid a ſufficient the parties: As if a man and his wife ſell her land for money, and after levy a Fine 

averment, or to the Vendee and his heirs , in this caſe it may be averred it was for money, and this 

nor. ſhall carry the uſe to the Vendee without any declaration of uſe, which otherwiſe 

would reſult to the woman and her heirs ; and yet if a Fine be with a Grant and Ren- 

der, no averment to prove it to be to other uſes, then what are contained in the Fine, 
ſhall be received. Cook, 9 8 5 20 25. Dott. &. St. 95 Cook 2 57. 

And where the uſes of a Conveyance be declared by Indenture before, or at the 
time of the ſame Conveyance, no averment ſhall be received of any other uſes then 
what are contained in the Indenture : But if the Indenture of declaration be ſubſe- 
quent, there an ,averment lyeth and ſhall be received that there were other uſes a- 
greed upon, at, or before the time of the conveyance made. Cook 9 8. | 

And where no agreement is made to levy a Fine, or ſuffer a Recovery, before, or at 

a time certain, and that it ſhall be of ſuch and ſuch lands, and to ſuch and ſuch perſons, 
and after it falleth out the Fine or Recovery is not had by that time, or not of the ſame 
land,or not between the ſame perſons, in theſe caſes an averment may be had of other 
uſes and of another agreement. | | 

„To what uſe Where the uſes of an aſſurance are certainly agreed upon and declared between the 
an aGurance of parties thereunto, there regularly it ſhall be to ſuch uſes as are declared and agreed 
land ſhall be by upon, and to none others. But if a conveyance be made of land by Fine, Feoffment 
En of or Recovery, and no uſes thereof declared and agreed upon, the Law will limit and 
he limicrien AppGint the uſe according to equity and conſcience, And therefore if a manlevy a 
of the Uſes of Fine, make a Feoffment, or ſuffer a Recovery of Land without any conſidera- 
land by a Deed tion, the Law will adjudge theuſe to be in the Feoffor, Conuſor and Recoveree who 
ſhall be con- doth part with the Land. And ſo if a man make a Feoffment to the intent to per- 
*. form his laſt Will, or to the uſe of his laſt Will, or to ſuch perſons as he ſhall limit by 
his laſt Will; in all theſe caſes the uſe ſhall be in the Feoffor and his heirs whiles he 
doth live,to diſpoſe at his pleaſure. Doct. & St. 95. Perk, Set. 533. Cook 1 24. 
Dyer 18. Cromp, fur. 62. Cook ſuper. Litt. 271. 

And ſo if one make a Feoffment of Land to 7 S.. and his heires, to theuſe of zy $ 
for 20 years, and limit the uſe no further; in this caſe the reſidue of the ule after the 
20 years, ſhall be to the Feoffor and his heirs : But if in theſe caſes there be any 
conſideration of money or the like, though never ſo little given, or any rent reſerved 
upon the Feoffment, the Law will adjudg the uſe in the Feoffee, Conuſee, or Recove- 

ror, Bakers Caſe Co. B. Hill. 37 Elis. 


And 
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And yet in that cale allo, it other uies be expreſſed upon the Deed, it ſeems it ſhall 
o to the uſes expreſſed , as, if 4 for 20 1. paid by 5, enfeoff Band his heirs to the 
uſe of C and his heirs, Dot. & St gy. | 
If che husband and wite levy a Fine of the wives land without conſideration, and 
without any declaration of uſe, the Law wil adjudg this to be to the uſe of the wife and 
her heirs ; but if they ſell her land for money, and after levy a Fine thereof to the Ven- 
dee; this ſhal be to the uſe of the Vendee and his heires. ( vo. 2. 57.58. 
And if a man be ſeiſed of Land, of the part of his Mother, and without any conſide- 


ration make a Feoffment in Fee of it, this ſhall be ſaid to his uſe in the ſame nature he 


had it before. 
So if two Joint-tenants be of land, the one in Fee (imple, the other but for life, and 


without any conſideration levy a Fine of it, and make no declaration of uſe; the 


or (hall be to them of the fame eſtate as they had before in the land. 

Fo il A tetiant for life of land, and Z in reverſion or remainder, levy a Fine of this 
land, generally this ſhall'be to the uſe of 4 for life, and to the uſe of I in Fee aſter- 
wards as it was before. 
do if A be fſeited in Fee of an Acre of ground, and he and I joyn together and le- 
vya Fine of it to another without any conſideration; this ſhall be to the uſe of A and 

his heirs on. 5 

If one mate # gift in taile, or Leaſe for life, or years, albeit it be without any con- 
ſideration of Finè or Rent, yet the Law will adjudg che uſe in the Donee or Leſſee and 
not in the Donor or Leſſor. Perk. Sect. 333 

- Ffone at this day by Deed indented, bargein and ſell his land to another for mony, 
and doth limit no eſtate, but the Deed is Habendwm to him only, and not Haben- 
dum to him ind His heirs, or to him and the heires of his body, or to him for life : 
howlſoever in this caſe, before the Statute of uſes was made, it was otherwiſe , yet 
now the common received opinion is, that by this there doth paſſe only an eſtate — 


Hife, and not a Fee ſimple. Plow. 539. Cool. r. 87. Let ſee Lite. ros. 538. Comp. pur. N 


47. 27 fl. 8.6. Ce T. 110. 

If a Feoffment be made to 7 & and his heires to the uſe of 7 D without any more 
words; by this Hmitation 1 D hath only an eſtate ſor life: So if a Feoſſment be 
made to / Hund ftis heirs td the uſe of / D for ever, without faying, L. And b berrs] 
hereby 1 D hath only an eſtate for life: and ſo of other uſes the conſtruction ſhall be 
iccording to che rules of Eine!” Cork ſußer Bis. 42. Dyer 169. 57 
Ifa uſe be limited to 7 F and his beires until e ſhall come from beyond'the Sea, 
and attain Nis. full age and dye, in this caſe if be come from beyond Sea, attain his 
age or dye, the ule ſhall ceaſe. Paſeb. 3 Elix. B. R. the Lora Mordants C aſe: 

If one coverrant to ſtand ſeiſed to the uſe of A his eldeſt fon, and the heirs: males of 
his body, and aſter to the uſe of B his ſecond ſoa in taile in the ſame manner, or ac- 
cording to the limitation to ; by this, B. hach an eſtate taile to him and the heires 
males of his body, Hit. 17 Pac. B. R hv Av caſe. * 
a FeoffiediciriFee be ade to the uſe of a Man and his wife for their ves, and af- 
ter to che aſt of their ne iſſur male to he begotten, in tail, and after to the uſe of 


the husband and wife, and of the heirs of their two bodies begotten (they having no 


ifue male then q) by this the husband and ide are tenencs in ſpecial Tail executed ; 
and after they have iſſue male, they are tenants for life, the remainder to 
che ſon in tall Werz ts them in ſpe wil. - C. er Lite. 8. 

- Tf one made a Feoffmett t che uſe of kimſelf for life, add "after his deceaſe to the 
uſe of tice whom he doch intend to marry, uftil the iſſue he ſhall beger'oFher ſhall 
deof the age 21 years, and aſter the iſſue cometh to that age, then to rhe uſe of the 
wife during her na ab and the husband dye without iſſue : by this the wife 

chat in co 


ſhall hive rf State ar 
If1 corentht with F 


the time of rife marriage Iwill ſtand ſeiſed tothe uſe of ry ſelf ſor life ant after to 
the uſe of C a ſtranger. andthe heires ines of hi - and'after to the uſe of B 
and my daughter, and the heixes of = t 

the ue limitted to C the Manger be voick; 


yer it ſcemẽ and my diiighter hall 
noc 


baden be it r Kaugdter, ent from | Pas 


wo” bodiey ; in this Haſs" Alber 
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not have the Land till the death of C without iſſue, but that my heirs ſhall have it dil 
that time. Cos. | 
If I covenant with Z to ſtand ſeiſed to the uſe of my ſelf for life, and after my death 
to the uſe of C(a ſtranger)for the term of 20 years, and after the end ofthe term to the 
ſe of my ſon in tail; in this caſe the uſe limited to C is void, and my ſon aſter my 
Lech ſhall have the land: But if the words of the Covenant be, [And after the end 
of 20 r ſtead of, [ And after abe end of the term, ] my ſon ſhall not have the 
Land until the 20 years be expired. Cook 1. 155. See more in expoſition of 


All fach uſes as are not within, nor executed by the Statute of 27 H.8. but remain 
— * at the Common Law, may be * diſcontinued — as uſes 
Statute might have been. And therefore contingent uſes may be extinguiſhed or 
— I As, if a man ſeiſed of land in Fee have three ſons, 7, Z 15 
and deſtroyed and he make a Feoffment of his land to divers Feoffees to the uſe of them and their 
or ſuſpended,or heires during the life of A, and after ro the uſe of the firſt ſun that A ſhall beger, and 
not zand where the heires males of the body of ſuch firſt ſon ; or if a Feoffment be made to the uſe of 
ſhalt be revived #-man and the wife that he ſhall marry, or the like; if in theſe caſes the Feo 
by the entry of à Feoffment over, before the contingent uſes happen to be in eſe, as before A have a- 
the Feoffees, or ny ſon, or the man take a wife, &c. albeit it be to one that have notice of theſe uſes, 
* yet the uſes are deſtroyed for ever, and the Feoffees cannot enter and revive them 
contrary to their own Feoffment. And if in theſe caſes the Foeffees before the contin- 
gent remainder veſt be diſſeiſed, hereby the uſes are ſuſpended ; but then by the Re- 
entry of the Feoffees the ancient uſes will be revived again: And therefare if the 
Feoffees releaſe to the Diſſeiſor, and ſo bar themſelves of their entry, the uſes are ex- 
tinguiſhed and ſhall not be revived, and the party grieved hath no remedy but in 
Ch againſt the Feoffees for breach of truſt, And if che Feoffeesin the firſt caſe 
before, dye before 4 have any ſon born, the contingent remainder is gone: As 
where a Feoffmenc is made to the uſe of the Feoffor for life, and after to. the uſe of 
the tight heirs of / Sin Fee, and the Feoffor dye before IS; in this caſe the remain- 
der is gone , for a remainder cannot bewithour a particular eſtate no more ofa uſe 
then of an eſtate made in poſſeſſion :. and fuch a remainder mult veſt during the par- 
9 at leaſt eo inſt ani, when the particular eſtate dothend. / 1. 
Chadleghs caſe. © 20 Of D'is za ne 
If a Feoffment be made to the uſe of / & and the wiſe he ſhall afterwards | 


and of the heires males of their bodies; and 7 & make a Feoffment of this land to 
another before he take a wife; hereby the contingent.remainder is deſtroyed. Ce. 
1. 136. XY | o 

If Aenfeoff B and his heires to the uſe of C and D his wife, and the heires 
of the ſuryivor of them, and C makes a Feoffment to E and dyeth; this Feoff- 
ment doth: deſtroy the contingent remainder, Hillar. 3. Carel. Scaccar Ads 
judged. | , Wy 

W beg che eſtate out of which the uſes do ariſe is gone, the uſes are gone alſo : As, 
ifa Leaſe be made to ¶ for his life to the uſe gf Z for his life;and A dye; hereby the + 
ſtate of is gone. Nen iss ; 
Alſo, uſes of lands may be gone by, Revocation, whereof ſee in the gert 


art. 227 10 1 ] 
9.Where apow- Proviſoes and Powers of revocation of uſes of lands are very _ in voluntary 
er to revoke u, comveyances- (whether by Feoffment or otherwiſe) that paſſe land by way of raiſing 
ſes of land ſhall of wes, amd arecxecuted by the Statute of 27 H.8. and the inberitanees of many de- 
how che hall — chereupons. Cook ſuper, Lire. 257. 7.11. 12.10. 143.1. 110. 173, 107. Dyer 
taken; it „d i 0 yt is Fr 1 01 P : 
what Revocati- As ifa mad ſeiled of land in Fae hae divers ſos, ard he covenant to ſtand ſeiſed 
on by reaſon of of tht Jang to the ulepf himlelf for life, and after of bin den on in tail , and for 
— ae e to theaſs of he Srped ſenin rail d. with aProvilo, that it ſhal 
C 
Brownl, Rep.2, a9d appoint other uſes, ct. 
pert 157, i A by indenture between him and Z his heir apparant an Infant, coven®"* 


- 
* 


Cuar. 163 | Der. 


7 


with B for the advancement of his blood, &c. to ſtand ſeiſed to the uſe of himſelſe 
for life, and after to the uſe of his faid heire apparant, and the heires males of his 
body, and after to thepſe of his right heirs , provided that if A by himſelf or any 
other during his life ſhall deliver or offer to B a Ring of gold, to the intent to make 
void all the {aid uſes, that then the ſame uſes ſhall be void, and he may limit new uſes. 
if A by Indenture Covenant with g to ſtand ſeiſed to the ule of himſelf, and his wife, 
anic his ughter for their lives, and after &c. provided that if the ſaid «4 duri 
his life, and after the debts mentioned in the Schedule annexed to the Indenture ſhall 
be paid, ſhall be diſpoſed to determine, diſannul, change, alter, enlarge,diminiſh 
or make void the uſes or eſtates, or any of them, of the premiſſes or any part thereof, 
and by writing indented under bis Hand and Seal ſubſcribed in the _ three 
Witneſſes ſhall declare his mind to be ſo, that then the ſame uſes ſhall be void: All 
theſe and ſuch like Proviſoes being coupled with a uſe, are allowed to be good, 
and not repugnant to the former eſtates, But in caſe of ſuch a Feoffment or o- 
ther conveyance whereby the Feoffee or Grantee is in by the Comman-Law, | as 
where 4 doth enfeoffe and his heires to the uſe of B and his heires, it faid ſuch a 
Proviſo is meerly repugnant and void. 3 
And as touching theſe Proviſoes or Revocations, theſe things are to be 
known, | a 
1. Theſe Revocations are favourably interpreted, becauſe many mens Inheritances 
depend upon it: And therefore he that hath this power may revoke part of the uſes 
at one time, and part at another time; and the revocation of the old, may be made by 
the making of new uſes without any expreſſe revocation: And by the ſame convey- 
ance whereby the old uſes be revoked, the new uſes may be created and limited, and 
then the former uſes do ceaſe 5pſo facto by this revocation without any entry or claim. 
As if one covenant to ſtand ſeiſed to the uſe of himſelf and his wiſe for their lives, and 
after to the uſe of A his daughter for life, and after to the uſe of B his Daughter in 
tail, &c. provided that if he ſhall be minded, &c. he may by writing &. make void the 
ſame uſes, and declare the uſes to others, and he doth make void the uſe to his wife at 
one time and no more, and after by deed doth limit and appoint new uſes of the whole 
by a new Covenant to ſtand ſeiſed to other uſes, theſe are good revocations; for there 
needs no real and expreſſe revocation of former uſes, but the creating of new uſes is in 
Law an actual revocation of the old uſes,as the making of a latter is iſe facto a revoca- 
tion of a former Will. 18 
2. The Proviſo muſt for the ſubſtance of it be purſued inthe revocation, and all inci- 
dent circumſtances thereof muſt be obſerved, as ſealing, ſubſcription of names, witneſſes, 
and the like; otherwiſe the revocation will not be good. And therefore if the Provi- 
ſo be, that if tbe Covenantor ſhall be minded to revoke, and ſhall declare his mind 
by writing indented under his Hand and Seal, delivered before three Witneſſes, the 
uſes ſhall be void; in this caſe a revocation by word without writing, or by a 
writing and not indented,or by writing indented and not under Hand and Seal, or 
under Hand and Seal, and before two witneſſes only, is not good. nd yet if & 
Proviſo be, that if the Covenantor ſhall at any time during his life by writing un- 
der his Hand and Seale, delivered before two witneſſes revoke the Se. the 
old uſes ſhall be void, and the Covenantor by his laſt Will and Teſtament in 


writing under his Hand and Seal before two Witneſſes doth give the Land to an | 


other, and make no expreſſe revocation of the former uſes ; this is a good revocati- 
on in Law. If the Proviſo be, that if the Covenantor be minded at any time duri 

his life to revoke the ſame uſes &c. and ſhall pay or render to A 20s. in i 

a place; in this caſe tender of this 20s. in that place at any time is not good, 
unleſſe he happen to meet with 4 B at the place, for then tender at any time is 
good, but otherwiſe the Covenantor mult give notice to A B what time hee 
will render the twenty ſhillings, in that place, otherwiſe the revocation is 
not good. Trinit. 18. facob. Com. B. Tibet and Lias Caſe, Cook 8. 

21, 
: If one be to marry his daughter to the ſon of another man, and they do mu- 


tually covenant to ſtand ſeiſed of their lands to the uſe of their ſon and daughter 
XIIIIX withy 
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with Proviſo to revoke the uſes with the conſent of the mothers , if they or either 
of them be then living, and one of them dye , in this caſe a revocation, by the 
conſent of the ſurviving mother is ſufficient. Trin. 18 Fac. B. R. Savil and Ster- 
lings caſe. 

4 When the Covenantor doth make void ſuch uſes by vertue of ſuch a revoca- 
tion he is ſeiſed again of the Land in Fee-ſimple, as he was at firſt without any entryge 
claim. 

my This power of revocation , whether it be preſent , as thoſe before and moſt 
are, or future, as when they are upon — as if the Covenantor over. live 
JS or che like, when it is reſerved to the party himſelf that made the uſes, may by his 
Fine or Feoſment be utterly extinguiſhed : As if be make a Feoffment, or jeyy a 
Fine of the land, whereunto the uſes and Proviſo are annexed , by this the proviſo is 
extin& : and yet ſo, as if he make a Feoffment, or levy a Fine of part of the Land 
only, this ſhall extigguifh bis power but to that part only : But if the pow. 
er 2 to a ſtranger, it ſeemes the Fine or Feoffment of him that made 
ie, wilt net extinguiſh it. This power alſo when it is preſent may be extin- 

Releaſe. iſhed by a Releaſe made by him that hath the power , to any one that hath 

my eſtate ofFranktenement in the land in poſſeſſion, reverſion, or remainder, or 

Defeaſance, it may be avoided by Defeaſance,whether it be preſent or future. Cook 1. 111,122, 

16: lr 23 7. 2 

10 Other truſts If one convey his lands to certaine friends in truſt, to the intent that they ſhal con- 

and Confiden= vey it to ſuch perſons as he ſhall ſer down in his laſt Will and Teſtament, Or ifa 

ces of lands and man deliver money to a friend in truſt to purchaſe land for him and his heires 
of chartlsreal eo the end thar de may have the profits thereof for his life, and to the end 
oh — of it may be conveyed to them afterwards: Or if a man deliver money to his friend 
ſoch truſt, the to buy land for him that doth deliver the money in his owne name: Or ifa man 

— 1 enfeoff his friend — — that he ſhall alien the Land to 

chat are truſted hom 1 & ſhalt appoint; Or if conveyed io me in Mortgage, and I 

and ide . al the money, bet bs ent the Joynture of my wife, or for ſome deb like cauſe) 

inſt them for una ee Nada with me, and fo the conveyance is made to us both, 

Fecher er ff many of theſe eaſes, or in any ocher foch like cafe the friend truſted proe 

tuſt. falſe, and do not perform the truſt, but turn the profits of the land to their own 

uſe! or refuſe to ferele it according to the truſt, or the He, the party prieved 
muſt haye his remedy in Chancery, for theſe are not Truſts or Uſes KA the 

——ů—— which there is any remedy at the Common Law; And in that 

cat herethe land is ſettled to the intent that the friends truſted ſhall ſettle it 

where 7.5 flat appoint, if 7 & do not appoine how it ſhall be ſettled, it ſeems 

the Feoffees ſhall have it to ther own uſe. Cromp. Fur. 48. 59.58.54. Dyer 160, 

Fitz, Arrompt. 122. 

And if a man give er grant his good or chattels, as Leaſes for yeares or the like, 
to friends in truſt, to the uſe of himſelf ſor life,” and after to perform his Will, or 
che like; are fuel wfes and truſts as are not within the Statute of uſes, and for 
the breach” of which there is no remedy at the Common. Law, but in Chancery 
only. So if an Obhgarion or Statute be made to 4 B to the uſe of CD, this is a 
aul of the ſame nature: and if A J releaſe the Obligation without the conſent of 
CV, or get the money into his own hands, C D fhall have relief in Chancery. 
n Dyer 369. Fros. Feeffment al t 60. Cromp.Fur.62.45. 11. EA. 4. 2. 

© 4:29, 8 

Je Andtin alftheſe caſes and ſuch like eaſes, ehe genera? rules by which uſes were g0- 

verned at the Common. Law are ſtill in force and to take place, as thoſe by which uſes 

and truſts are no for tie moſt pare governed. 

As, 1. H there 1 cauſe to fue for or about the lands or goods wherewith the 

rties are truſted, as if they deny or delay to perform the'truſ}, they muſt be compel- 

thereunto by Suit in Chancery. 7. E. 4. 29. Oro: ur. 62. 63. 65. 11. C. 4. 24. E. . 37. 

2, The Ceſta que ſe or party for whom the truſt is, cannot of himſelf diſpoſe of the 
lands or goods, br the property and intereſt in Law is in the Truſtees; and if it be an 
Obbgation or Starute tflat is made to the uſe of another, Ceſtuf « ur m cannot 

releaſe 


Caar.163 De. 


1075 


releaſe it, but the Truſtee mult releaſe it. Crom. or. 62, 63.65. 1 1. Ed.. 24. Ed. 


; K If the party truſted ſowith lands, goods or chattels, give, grant or ſell the fam: 
lands, goods or chattels to one that hath knowledg of the ſame uſes or truſts (as it is 
alwaies preſumed he hath where the truſts are expreſſed upon the ſame Deed, by which 
the lands, goods or chattels are given or granted, ) or if the things ſo given 
or granted, be granted upon the ſame truſts, or to the ſame uſes, or with- 
out any conſideration at all; in theſe caſes he to whom the thing whereabout the truſt 
is, ſhall have the ſame thing upon the ſame truſt, and to the ſame uſe as he that did 
give or grant the ſame had ir. But incaſe where no truſt or uſe is expreſſed upon the 
Deed, the Purchaſor or Buyer hath no notice or knowledge of the uſe or truſt, and 
he gives a valuable conſideration for the —— for the moſt part the ſale is good. 
the * — thereby hath no remedy, but againſt the firſt truſted in 

Chancery, andthe Purchaſor ſhall have and enjoy the thing ſo bought to his own uſe 
for ever; but he that is the party truſted will be forced in Chancery to make the party 
grieved an amends in damages for this breach of truſt: And if there be any pra- 
Rice, packing, or combination between the buyer aud the ſeller in the matter, thy 
perhaps the Suit may hold againſt them both, and the Buyer may be forced tareſtore 
the thing it ſelf. And yet if A enter into a Statute to B and C to the uſe of B;, and A 
having notice of this uſe dothy get a releaſe from C: in this caſe it ſeems B muſt have 
his whole remedy againſt C, and ſhall have no remedy againſt A. 11 E4.4.8. 

4.1fthe Truſtor or Ceſt#y que uſe in theſe caſes commit Felony, &c. ſo that the things 
if he had the property of them were forfeit, in this cale it ſeems that neither they nor 
their heirs, executors &c. nor yet the Lord, &c.ſhall have them, but the Truſtees ſhall 
keep them for ever. Bros. Feeffment al uſe 34. 

5 If the (*ftny que »ſe or Truſtors dye, and appoint how the ſame things ſhall .be 
Giſpoſed of, the Truſtees are bound to fee it done; as if the Truſtor appoint it ſhall 
pay his debts, or _ Legacies, the parties truſted muſt take care it be ſo imploy- 
ed; and inthiscafe the Debtees and Legatees alſo may compel the Truſtees in Chan- 
cery. 15 H.7.12. Cromp. ar. 54. by . n 
. In all theſe caſes regularty che thing whereof the truſt is, is in equity at the diſ- 
poſing of him that is the Ceftwy que «ſe, unleſſe he do otherwiſe apoint it, and if ac 


his death he make no diſpoſition thereof it ſhall go to his heire, exetutor &c. Dy- 


er 49. | * 
7. In all theſe caſes the Truſtees ſhall have their reaſonable allowance in Chancery 
for whatſoever they have laid out about the land, &c. in Suits or otherwiſe for the 


profit of the Truſtor. 8 H. 7. 11. 


Out of all which may appear bow dangerous it is fora man to meddle with any: 


lands, goods or chattles ſo conveyed or ſettled in truſt, for the Ceſte que w/e or Tru- 
ſors have no property in the thing, and therefore they cannot ſell or give it, andthe 
Truſtee hath it but to anothers ule : And it is not ſafe therefore to deal wich either of 
them alone, nor yet indeed ſafe to deal at all in theſe cafes, unleſſe the buyer may have 
the Conſent, ſale, and aſſurance, or the Releaſe, &c. of the Truſtors and Truſtees al- 
together: And if there be any woman Covert, or Infant within the Truſt, it is moſt 
of all dangerous. And if goods or chattels be given to, or to the uſe of a Feme Co- 
vert, or Infant, and certain friends are truſted therewith, if _ ſell or give a- 
way theſe goods or chattels contrary to the Truſt, they muſt be ſure co anſwer it: if 
therefore they ſell them, let them ſee that the money made thereof be as beneficial, 
and be beſtowed for the wife or children, for it ſeems it is not ſufficient in this caſe, that 
the mony made thereof be paid ro them. Mar. f.44,pl.69. 7 Bd.. 14. Firs.Subpena 5+ 


XN KXXKXKX 2 CHAP. 


Uſmy. Cnar.164 


CHAP. CLXIV, 


Of Urry. 
Uſury, what. is the certain gain of a thing above the Principal 
The kinds. * usch is lent, — — only in —— of the . 
cher it be of money, corn, meat, apparel, wares or the like, 
Or (as another defineth it) it is a certain profit that is re- 
ceived for the uſe of a thing lent. 12 791 z 
Sef. 1. Of chis there are two parts. a tolerated ot lawful Uſury or 


Q a forbidden and unlawful Ufury. 
Lawful Uſury. 4 ſe <> The fuſt is where there is no more taken directly or indi- 
2 reccly far loan of any moneys, wares, merthandize, or other 
Commodities What ſgever, then the value of fix pounds for the farbearance of one 
hundred pounds for a year, and ſo aſter that rate for a greater or leſſex ſum, or for a 
1onget or ſhortex dime. ä | f 
Unlawful uſu- The unlawful Uſury, is, Where there is taken directly or indirectly ſor loan of any 
1 moriey,, Wars, — „or other Commodities whatſoever above the value of 
ſix pounds for the forbearance ot one hundred pounds for à year, and ſo after that rate 
R for a greater and leſfes ſym, and for a longer and ſhorter time. 
_ _—_— Auch the puniſhmnt of it is this, That he that takes it, is to loſe three times d 
much asche value of that which he did ſo take; and all the Bonds, Contracts and 
Aſfutanees for the having of more then aſter the rate af ſix pound for the hundred, are 
void. Stat. 21. ac. 17. 37 —4 39. Elic. d. . 165 1. Plow, 
284. He may be puniſhed allo as and Hine. See my Ja. I Peace. And 
ſo ſobe hola 2 nen — — is againſt oux Law, which ſeems to be the 
better opmon. Part. Ani. 7 0. 2 | 22150 a 
1. What Con- Por the anſwer of i os, and Expoſition of the Statutes concerning Uſus 
a ſhall be ui Mb ſome Ruge nd Cone Caſes. The Rules ateahete.. 
ous, againſt the * „ That an uſtrious Contract may be made up by Fines, Recoveries, or any kind 
Status and of Aſſurance, as well as Bonds, and they are all void, of what kind ſoever they be, 
void. Or not. Cook 5:80... But a pugpmi cond: be avoyded by a plea of an uſurious Contra, as 
that the Defendant had one hundrod pound of the Plaintiff, and agreed to give him 
e pound for tha loan of it a year, and therefore that the Plaintiff a Judg- 
ment vor 120). which c chat for which abe Suit is by Scire Facias. Adirdg HMidierow 
aH 30:40-: B. B.. | 
2 Mhene nhe rſt Contract is uſurious, all the Aſſurances that depend upon it are 
void Nuſch. . Fac. Rid. Corflets caſe...” . o | 
2 Afa man do not purſue his Coma, and take what he hath agreed upon, he 
cant iſhed hy dlie forfeirute of the treble valuehut the Contract and Aſſuran-· 
are void, Gun N. RIH r,]. Car. * 
Wray by ttking ſometlung in tte by, a5 à pawn for a Security. Trin. 13 
Ca T a 1 ae, 


F mt 0. 1790110, ft . TIED? 
u Notbiog tlut is to the Broker in the by, will make the Contract uſurjous, 
By Fuſt. Bridgman, Hill 7. Car. 
6. No uſurious Contract can be regularly where the Principal is loſt, eſpecially if 
it be in a bargain of Land, unleſs it be where by notorious circumſtances the contract 
doch appeare corrupt. Corſets coſe Paſch. 7 fac. B. R. Brownl. 1. part 


180. ; 

7 If the Origiral Contract be not uſurious,no matter ex poſt facto; .5. no matter 
done afterwards can make it ſo. Thurſties caſe Hil. 7 Pac. C m. R. Brown. I. part 73. 
S. No 


i eanudt he 


No Scranger not privy to the corrupt contract ſhall be puniſhed for it. Brown!. 
J. 85. ; 

ay 4 He that is bound in a Counter- bond to his Surety, cannot Plead in diſcharge of 
chat, hat the firſt Obligation was upon an ufurious contract. Adj. Robinſons 
verſus May. M. 39. 40. Eliz. B R. LY | 

10. When a Deed is perfected and delivered as 2 Deed, it cannot be avoided by 
any ſabſequent agreement as uſurious; but if it be part of the original contract, ang 
made together, it may make all void, and may be pleaded in avoydance of any Deed, 


raw. Rep. I. part 491. | 
N . 2 that hath a Husband, or a man and his Wife and Third 


perſon cannot make an uſurious contratt within chele Statutes. 7 Tin, 13. Garg 


B. R. | man: 1 7 
12. Where, upon the firſt Contract the Lender is not ſure of any beneßt, 
but be doth ily hope for ſome at the will of the Borrower only, this is not 


Caſes : | IG of 
1. Oneborrowed 100 l. and for ths, m 


nature of ſury is; for hear it ſhall be taken only, $0; be a penalty to the Borrower, 
and an Aſſurance to the Lender: So allo, if om lend 101. and take ſecuruy hy &a: 
cute or Obligation, chat the Borrower at a years end ſhall pay the l nder 201. far it, 


and tell him be is unable to pay it together, and thezefore deco gay i. in 12 G 
13 years, and offers for his kindneſs to give him 200.1, Oyer and aboveyd do be he will 
let him haue it ſo with the uſe of it, and chen they caſt the Principal, Uſe, and the 


2. I one take 100. in the 100. L ſor uſe; and alſo in the ſame Contract, he cauſt 


whereas I truth it is worth but 204. 
Sanders caſe, 14. 


© al bepy pence „ unleſs the contre- 


4. The 17 0f Fuly'x579. 2 Rent f 20. l. by the year was granted for the Loan of 
100. l. ant it uns to be paul every halſ year; the Ee to begin at Chxiſt- 
mals, 15 90. on condition, that if he pay the 1004. the 17 of 7ady 1580. then the 
Rent to ceaſe; this contract was nat-uluzions; for: the Grantor might have paid 
the 100. l. before the firſt day of payment of Rent, and then the Grantee had had 
nothing for the Loan of this 100 l. all that time: But if there bad been a private col- 
lateral agreement between the parties, that they ſhould not pay the 100. l. orredeem 
it, and that Clauſe were put in to evade the Statute; then the contract had been uſu- 
rious notwithſtanding, and fo in all like caſes. Cakes. 9: | 

5- One, the 6 of December, borrowed 30. l. till the ſecond of une then next fol- 
lowing , to be paid thenfor it 33,1; for the Principal and Loan, if the fon of the 
Obligee ſtull be then living, and if he die before, then that he ſhall pay 27.1. which 
slefsrhenthe Principal; this contract was agreed to he uſurious and — 
= . 6. 1 


1 Feme Covert; 


Se, 2. 


1698 


3 © © Vſury. 3 Cuar.164. 


3. 
Dry Exchange, 
what. 


4. 
Brokers, what. 


6. If one borrow 100.1: after the rate of the Stature, ard the borrower do aſter 
pay part of the Principal, and all the Uſe within the year, and the lender receive. or 
the lender fue for it within the year, this is no uſury; for if the original Contrad be 
not uſurious, no matter ex poſt fao, that is, afterwards, can male it ſo. Hi. 7. far 

B R. Curia et H. 7. ac. Cook, B. | 4 

7. If one borrow of me 6.1.and bind himſelf to pay me 6. I by a day; and bind him. 
ſelf moreover, that if he do not pay me the 6.1. by the day, that then he ſhall 
me 10.1. for that 6. J. this is no uſurious Contract; for all Obligations w 
Conditions for Money lent, are to this purpoſe. Tharſlies caſe, By, Gg. 
lig. 79. | ; 

5 If eA enfeoffe B upon loan of 100.1. tothe uſe of J and his heirs, provided 
that if eF pay 100. l. at the years end that it ſhall be to the uſe of A and his heirs and 
that land is of the value of 20.1. by the year, if in this caſe it be agreed the Feoffee 
ſhall take the profits, this is uſury; but if ir be agreed the Feoffor ſhall take it as it 
may be beſides the Deed, contra. ch. juſt. M. 4. (ar. 

9. Stire facias Was to execute a Judgement; The Defendant pleaded, that he bor- 
rowed of the Plantiff 100.1. to — 120. l. for the loan thereof a year; and the 
Plantiff for his Aſſurance would have the Defendant confeſs this — of 1 ac. . 
and ſo pleaded the ſtatute of Uſury in Bar, upon which the Plantiff demurred. and 

t was given for the Plantiffe, and agreed to be too late, and that it ſhould 
have been pleaded in the firſt Suit. CHrddltrons and Halli caſe, Trin. 39, Clix. 

BR. 0744 | 

10. — Debt was brought for 60.1. on an Obligation; The Defendant pleaded 
the ſtatute of , and ſhewed, that a Ship went a Fiſhing to the New ſound land, 
which Voyage might be performed in 8 Months; and the Plantiff delivered '50.L to 

the Defendanr to pay 60 l. upon the Return of the Ship to Derrmonrh from Fiſhing , 
and if the Ship ſhould not come to the New fownd land, but by reaſon of or 
tempeſt return to Darrmout h, then that he ſhould pay the Principal 
if the Ship ſhould never Return, that he ſhould pay nothing; and it was adjudged 
no uſury: for if it ſtaid two years at the New found land, be was to Pay but 20. 
Paſch. 6, Ja. Sharpley verſus Hurrel. Co. 5. — n 883 | ; 

11. FWarney was indebted to Ader 100. l. pon an uſurious Contract; and Ader 
was indebted to E li in 100.1. juſt debt, for wlfich #arnes and Ader were bound to 
the Plaintiff, and debt being brought upon this Obligation, #arne- pleaded the uſury 
between him and Aarr to avoid the Bond; and Ellis replyed, that he knew no- 
thing of it; and it was adjudged againſt the Defendant. Trin. 2 Pac. Co. B. 

. - 12. A Replevin was brought, and the Defendant avowed for an Annuity of 20.1. 
granted for years: payable upon demand, and alleaged a demand, the Plaintiff de- 
— 7 the Deed; where it appeared, that for 100.1. a Rent of 20.1. was 
ed for 8 years; and another of 20. l. for 2 years if E R and 7 ſhould ng 
we, and the plaintiff pleaded the ſtature of uſury; and it was Ruled, that if it 

been laid to be upon a loan of Money, it had been uſurious; but if it be a Bar- 
2 for an Antwity, it is no Uſury. Cotterel againſt Harrington, Paſch. 6. Par. 
13. An Action of Debt was brought for x Debt on a Bond, the Defendant pleads 
the Statute of Uſury, and ſhews a corrupt Lending — 32, to be paid in 33; 
and aſter a new Bond in 35 for part of the firſt ſum; And it was judged that this 
new Bond could not be corrupt if the firſt Contract were not corrupt. Brownl. Rep. i. 


n 

nde words, Dry Exchange, ſeem to be ac term invented for the diſpuiſing 
of foul Uſury, inthe which ſomething is to paſs of both ſides, whereas in 

truth nothing paſſeth but on the one ſide. Stat. 3. H. 7.5. 
Brokers are ſuch as make Bargains, and drive Contracts between Buyers and Sellers, 

Bortowers and Lendersof Money. 

No ſuch kind of perſon, as a Broker, Scrivener, or Solliciter, may take direQtly, 
or indirect ly, for driving any Bargain for loan or forbearance of Money, above the 
Rate of 5.s, for the forbearance of 1 00.1. for a year, and ſo rateably for more or — : 
or 


Cap. 165 Utlawry, Cc. 


Not above 12. d. for the making or renewing of a Bond or Bill, or for a Counter- 
under pain of 20.1. Act. 8. Auguſt 1651. 

If a Broker that hath received any Goods wrongfully taken in London. Weſtminſter, 
Sewthwark , ot within two miles of London, do not upon requeſt of the true owner 
thereof, diſcover of who he had them, and what is become of them, he ſhall- loſe to 
the owner the double value thereof. Stat. 1. Pac. 21; 


*** — 
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CHAP. CLXV. 
Of an Utlawry. 


gel is the puniſhment of a man, that being called into Law, and : 
Jy: lawfully ſought, doth contemtuouſl /refule to appear. And — 
this is, and may be in and upon perſonal Actions, or in and 2 
upon Appeals and Indictments. In perſonal Actions, as Ia what ARi- 
Account, Debt, Replevin, Detinue, Action upon the ons it lyech. 
Caſe, Treſpaſs, Covenant, Annuity. And in 
Actions it is and may be either before udgement had in the 
Suits, of after Judgement, and in both Caſes it is after 
Writs of Exigent and Proclamation o forth, and upon the 
Proclamation in perſonal Actions the hath been j, to appear five ſeveral 
County Court dayes in the open County Court, and once in the open Seflions, and 
once at the Church door where he hath or did lately dwell; And then, and thereu 
if he appear not, Judgement is given by the Coroners of che County Court, that = 
he ſhall be Outlawed, extra /egem poſit s, & pro exlege tenebitur ch proweips ee The Kin 
legiobediat. And thereupon doth iſſue forth againſt him the Writ of Capic #r logs 
tam; which is defined to be l 
A Writ that lyeth againſt a man that is Outlawed in any Suit, commanding the 
Sheriff to take the Party for not appearing on the Exigent, and to bring him to pri- 
fon, that he may anſwer for his contempt, and there he muſt Kay wirhout Bayle or 
Mainpriſe, which is called a I Cap. utlegatum. | 
Or elſe, there niay go forth a Writ called 4 Ci utle gat um ut inquiras dt bene 
et cattellis, for a ſpecial Capias nlegatwm, to require the Sheriff to take his Body 
( as before) and — 5 e 0 us con 2 wich are forfeized by 
' the Outlawry, and to ſeize them into the hands, and to his uſe: And this 
be directed 2 the Sheriff of any County. * _ 
And by this Outlawry , all his Goods and Chattels are not only forfeic, and Teſtament. 
therefore he can make no Teſtament of them ; buthe is diſabled to ſue in any Action Diſability to 
as long as the Outlawry is of Racord againſt him. | F .> - ml 
And in this caſe hath a man no remedy buf to Reverſe the Outlawry if he can finde How to be a- 
any Error in the proceedings, or elſe to get the Kings pardon. voyded. 
But if it be n he muſt Pay the Debt, or agree with the party plain- 
tif before he can have an pardon from the King. 2 
And if it be before Judgement, the party mult firſt come into the Court, and yield 
is body to the Priſort, and the Plaintiff ſhalt be ſummoned to come in by Scire facias, 
to proceed upon the firſt original; and if he come not, the Pardon ſhall be allowed; 
if he do, they (hall Plead. | 
And i it happen to be Reverſed for Error, the party Outlawed ſhall have Reſti- * 
tution of his Goods that are in the Sheriffs hands, or were ſold by him before. 
And 


1080 Utlawry. Car. 165 


And the Outlawry for Felony and Treaſon, or for Treſpaſs in an Appeal or Jude. 
ment, if after two Capias one after another, then if he appear not to anſwer the Jude: 
he is Outlawed. 4 ; 
— For in Indictments of Felony, if the party indicted appear not, the Proces are 
I. a Capi, and upon a non eſt inventus returned, another («pias , which being ſo 
returned, there goeth out an Exigent, and the Sheriff is commanded to proclaim him 
5 County _ and then if he yield not his Body, he is to be Outlawed by the Co- 


roners, which the Sheriff is to return. p 
. Artainder. And thenis the Party indiRed Attainted, and from that time doth loſe his Land by 
Eſcheate. . 
Fotfeiture. But for his Goods, he loſeth them aſſoon as the Proclamation is Awarded. Doc. co 


Relation. St lib 2 chap 3 FNB 161 Dyer 223 Stat 6 Hen 6 cap 1 31 Eliz3 5 & 6 EA 626 
7 Hen 5 1 19 Hes 7 5 5 Rich2 23 Hes 8 14 8 Hen 6 20 10 H6 6 
5 Edw 3 13 1 Hen 5 1 Mar 2 chap 11 25 EA 3 17 6 Hen 8 4 49 
18 Edw 3 Stat 1, 2, 3. Cock 5 85 7 1 Cook wpon Litt 288, 289 
The condition If a man be Outlawed for Treaſon or Felony upon an Indictment , by this he for- 
of a man Our- feits all his Lands, Goods, and Chattels : his Land from the time of the Return of 
lawed, & what the Outlawry by the Coroners upon the Exigent ; and his Goods from the time of 
he forteirs by it. the Awarding of the Exigent. But as to the Lands, there is a Relation to make a For- 
For Felony. feiture of all the Lands he hath to the time of the Offence committed. For which, 
ſee Relation and Forfeiture, Broo. Forfeiture 400 447 2 
If a man be Outlawed ina perfonal Action, or _ an Appeal of Maim, or In- 
dictment of Treſpas; by this the Party Outlawed doth loſe and forfeit to the Lord 
Protector, all his Goods and Chattels that he hath at the time of the Outlawry pro- 
nounced, as Leaſes for years, Wardſhips of Tenants in Capite, (if any were) Cattel; 
Houſhold-ſtuff, Plate, Money, Jewels; alſo, all Debts by Eſpecialty and other. 
wile, all Statutes, Recognizarces, and Obligations, and all things elſe as Emble- 
ments of Corn and Graſs, and whatever elſe is included within Chattels, that he hath 
to his own uſe, and in his own right. 5 | | 
So alſo he loſeth the profits of his Land for his life, the which the Lord Protector 
may take ſo as notwithſtanding he may not Manure it. 9 Hes 6 20 30 H 6 20 
19 H 647 30 Aſp! 1 Stauf lib 3 chap 27 Cock, 7 1 22 4 95 
5 59 63 5 Hen 7 16 Plow 541 Broo Forfeiture 75 24 26 
And if two, or more perſons have joyntly, or in common, any Goods or Chat- 
tels, Bonds, or Debts, and oneof them be Outlawed, all the , Bonds, Goods, 
or Chattels, are forfeited to the Lord Protector, and the other Joynt-tenants or Te- 
nants in Common, cannot be holpen. Plow 343 322 Dyer 11 
And yet in 6 Car. inthe Court of Wards in the Lord Brooks caſe, it was held by 
1 aſſiſtants, That where the Lord Brook had 21 and ſold Land to 4 
' B CandD for years, and C and D were Outlawed, that by this C and D had for- 
feited but their Moyitie, and that they were Tenants in Common with the 


oh ag 4 Inheritances and Freeholds, nor the Trees upon the Land, Doors, and other 
incidents annexed to the Land, nor Debts upon a ſimple ContraR, nor ſuch cauſes of 
Action as for which Damages onely are to be recovered , as for Battery; nor 
Actions for Goods taken away, nor for. matters of Account are not forfeited 


I , So neither are things wherein che party Outlawed hath only a ſpecial Proper- 
"I 85 a Pledge, Diſtreſs, Leaſe mortgaged, or the like, theſe are not forfeited 
—— thoſe things forfeited which one hath to anothers uſe, as the Goods 
or Chattels one hath as Executor or, Adminiſtrator to another. Perk 388 5 H 7 
16 Cook 4 63 20 H 7 13 16, Edw 4 4 50 Aſpl1 29 Aſ pl 41 
50 Aſſ'pl 5 28 EA 3 92 
And yet in M 9 Car. in eAſofords caſe in che Exchequer, the Caſe was this, There 
were divers Leaſes for years in Truſt for JS, and one of them was Outlawed : It is 
9 ſaid it was adjudged that the whole Leaſe was forſeit, | | 


Excen- 


Cuar.166 Waiver, Watf, &c. 10 


of Excommunication: 


D'xcommunication was a cenſure by the — which a man was de- — 
prived of the uſe of the Sacraments, and ſometimes of the fellowſhip of men. And ;;,, 1 
thus ifa man had remained forty dayes, and had not reconciled himſeſf to his Ordi- 
nary, upon a Certificate of the Biſhop into Chancery, there did iſſue out thence a Writ 
called an Excom»nicato capiendo, to the Sheriff to 2 _ which he was 
to be impriſoned without Bayle or Mainpriſe until he did ſubmit and were abſolved, 
and then he bad a Writ of E xcommunicato Deliberando; And by this he was to be deli- Z:xcommunicay 
vered again after he had ſubmitted. Bur theſe things about Excommunication,now — 
W . 


that Biſhops are gone, are out of uſe, 
See Throld Statutes of theſe things, eArticuls ſuper Charta, 7.12. 9 Ed. 3. 


5. Eliz.23. 
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C HAP. CLXVI. 


Of Waiver', Waif, Eſtray, Treaſure- 
Trove and Warranty, 


His word Waiver (as it ſeems) is ſometimes applyed to an e- . : 
| 2 that is made and conveyed to a man, and fo * 
it Gignifieth nothing elſe but the refuſal to accept of the thing ged. 
ſo made and conveyed. And ſometimes it is applyed to a plea, * * 
aud then ſignifieth a refuſal co ſtand to a former plea pleaded, 
OZ ({ 1 and the pleading of a new: for whicti,laſt ſenſe fread 13 Ed. 
Ne 4.8. 20 H.6.22. Relw.37. 21 Ed.3.49. 5 H.7.9. | 
POT n IS, | 
1 If a Joynture be made to a Woman after marriage, ſhe r husbands a 
death may waive it by word in the Country; and this is good. Cook 3.27. —_— thin? 
Dyer 61. N : : | fallen to him, 
2 Ifaneſtate be made to a man and his wife in ſpecial Taile, and the husband de- 2ad how, r not 
viſe tg the wiſe for life; in this caſe if ſhe will, ſhe may waive the eſtate tail. and take 
by the deviſe. Cock 9.1.40. . 37 2 | | 
3 A manor a woman cannot by the Common-Law waive or refuſe any eſtate of 
inheritance made to him or her by any verbal Waiver or diſagreement in the Coun- 
try,but that he or ſhe may afterwards again in-a Court of Record accept it. See more 
in other Titles (ve 3.26. Dyer 51. 
4 Where a particular eſtate ĩs given with a remainder, there regularly he that hath 
the particular eſtate ſnalllnot he allowed to waive it, for the prejudice of him in re- 
mainder; but if one have a reverſion, contra, for that is not hurt by the waiver. 41 Ed. 


3. Ch. Inft. B:R, 13. fur. 
$ Infant, or if he dye before agreement, may waive an eſtate made to him. So 


nota mau, De non ſave memory , after he hath purchaſed Lands; but if he 
he before agreement, his heire may avoid and waive it, Cook 1 part. D. & 5. 


lat. fel. 23. * "IR . ; 
6 One _ waive, or —.— df — 2 —— 

ty, —_ is title be but by iption or Cuſtome. (ok «pus Lit. fol.1 14. | 
If a Feoffment be made to an Infant iſſue in tail, he may waive it at his full age. 8 4 


Conkes Litt. 348. 
Yyyyyy of 
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uf. what 


Reſtitution, 


Eftray, what, 


Of Waif, Eftray, exc. 


Aif is, when a Thief hath Feloniouſly ſtolne goods, and being neerly followed 
with Hue and Cry, or elſe overcharged with the burden or trouble of the 


far his eaſe, or more flyeth away, and leaveth the $ Or any part of 
255 him; then the Kings Officer, or Reeve, or Bailiff good Lord 51 the — 


who by Culiowe, Preſeription or Charter bath ſuch a Franchiſe of Waif, may 


goods ſo waived to the Lords uſe, who may keep them as his own proper 


For the further opening of which , theſe 22 are to be known, 

1. That if the Owner come with freſh Suit after the Felon, and ſue an Appeal. or 
he or any other for him, do give in evidence againſt him at his Araignmenc upon 
the Indictment, and he be by this meanes attainted thereof, & c. or outlaw him for 
want of appearing; in theſe caſes the owner ſhall have reſtitution of his goods ſo ſto- 
len and waived. 

2 In this caſe it is wiſdom in the Lord to ſeize the goods preſently, for if the 
owner ſeize it before him, though it be twenty years after, he ſhall have it, though he 
made no freſh Suit after the Felon , but if a ſtranger take it away before ſeiſure an A- 
ction of Treſpaſs doth lye. See Def?, & Sr. 176. 177. Stat. 21 H.8.11. 

3 Andit ſeems, that Lords that will have theſe Waifs, muſt cauſe them to be cryed 
in Churches and Markets thereahout, and then if they be not claimed within the year 
and day after, they are forfeit, Da/ton De Officio Vice-Comitis, fol. 34. 

4 But if the Priſoner had not the goods with or about him at the time of his 
— having hid or left them in his own or any other houſe, or left them in any ones 

ody,or in any Manor, or hid them in any place before his flight, then they are no 
waiſs not forteir, but the owner may take them, (ok 5.109. 21. H. 8. 11. 

5 Theſe Weaifs belong to the King, unleſſe there be ſome that have a Patent 
from the King for it, or can - preſcribe for the having of them time obt 
of mind; and the only Remedy of getting them is by ſeizure only. Cook of 


Alf Cad fiolen be driven by the thief, and men coming to take him, he fyeth,and 
whiles they run after him, the out of one Manor into another, now the 
Lord of the Manor where they were left firſt, by his Bailiff muſt ſeize them in the 0- 
ther Manor, before the Bailiff of that Manor had ſeized them, unleſſe that other Ma- 


nor were the Lord Protectors, for there the Law gives him ſeiſon without any aftul 


ſeiſure. Dyer 338. 5 | 
Wrack is were a Ship loaden is caſt away upon the Coaſts, ſo that no living Cres 


ture char vs in it when it began to fink eſcapeth to land with life; then all theſe good 


are ſaid to be wracked, and they belong to the Lord Protector, if they be 
ceptthe Lord of the Soyl adjoyning can entitle himfelf ro them by Cuſtome or Char- 
ter. See Admiral.” 


An Eſtray is where any tame Beaſt is found wandring about from its place within :. 
ny Lordſhip,aod not owned by any man. | 

As 5 — things are to be known, 

1 Eftrayes were Originally the Kings, and came from him; now may be had by 
Preſcriptian, as Waifs may; or they may be claimed and had by the Kings grant, ani 
he that hath che ene ſhall have the other. 

2 It is to be ordered this, The Lord of the ſoyle,after he hath ſeiſed it, and put « 
Withe about its neck, and made open Proclamation two — adjoymag et 
three Market Townes, as ſome ſay; and (as others ſay) at two of the next Mariet 
Villapes, ſhewipg the Marks of the Cattle, if che Owner do not come within a-year 
and à day after and efaim them, it is the Lord protectors, the Lords of the ſoyle, or his 
that hath a Charter from any King, or can preſcribe for it. And if the owner do 

come 
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come within the year and the day, he is to give reaſonable ſatisfaction for the k 
ing of it — have it again. And they that have it may detain it till he pay for the 
keepi it. 


7 Mü che year and day be expired, the Lord hath no Property in it; and there- Propeny, 


fore if it be taken away before this time, the Lord or his Bailiffe may not have an A- 
Rion of Treſpaſle for it, but the Owner of it may have an Action of Treſpaſs, 

4 If che thing be the goods of an Infant, woman covert, Executrix or one beyond 
Hol, REIN yet are they ſubject to this hazard and loſs,as much as the goods 
of on. 

5 If the thing before the year be out, and after Proclamation, eſtray into another 
Manor, and be ſeiſed there as an Eſtray. the firſt Lord hath loſt it, and be cannot go in- 
to the other Manor to re-take it. | 

6 TheLord or his Bailiff is bound to give the Beaſt meat till the year and day be 
up, and he cannot uſe it; if an horſe or ox, may not workit, if a Gelding he may not 
fetter him, but if it be a Cow he may milk it. 

For all this, ſee Bros. Eftray 3.4. Dyer 338. 12 H. 8. 10. Fitz Nat. Brev. 
90. Cock 9.23. 3.108. 7.16. Doft. & Stat. 176. Brown. 1. Rep.236. 2 part 
219. 


Of Treaſure-trove. 


Reaſure Trove is — Money, Gold, or Silver, Plate or Bulloigne is found Treaſurs trove; 


inany place under gr 
Lord Protector will have it: But if any have a Patent from any King for it, or can pre- 
ſcribe for it, he will have it. 2 
But if it be found above ground or in the ſea, it is the mans that found it, and no 
Treaſure trove: and = it is held, that if it be Gold, Silver, Coyn, Plate or Bulli- + 
on, where · ever it be found, it is Treaſure trove. But for Mines of mettal (unleſſe 
they be Mines of Gold and Silver, or Mines mixt wherein is moſt of the Gold and Sil- 
ver Oar, which belong to the Lord Protector) they do belong to the owner of the 
ground wherein they are. Plow,322.314. Stamp. Prer.ch, 42. 


Of aWarranty. 


, and no man knoweth whoſe it is, in this caſe the hat. 


1 W is a certain Covenant real annexed to lands or tenements whereby a 1 n. 
— heirs are bound to warrant the fame. Or it is where a man is t. 


bound to warrant the land or hereditament that another hath. And he that 


doth make this Warranty is called the Warrantor,and he to whom it is made the war- — 


rantee. Finch. ley 39. Cook ſuper Lütt. 365. 
There are two kind of warranties , 


1. A warranty in Deed, or an expreſſe , which is when the ſame is expreſ- 4 Tbe kinds; 


ſed, . when a Fine or Feoffment by deed is levied or made in Fee, or a leaſe for life 
is made by deed, comprehending warranty, or which hath an expreſſe clauſe of war- 
contained init, as when a Conuſor, Feoffor or Leſſor doth covenant to war- 
rant the Land to the Conuſee, Feoffee or Leſſee, which is in theſe words, Ege IS 
& beredes mei Warrantizabimu & in perpetuum defendemus VVS & beredibus ſuis 
tenement predifta contra omnes bomine! in perperumm. And by the Statute of Bigamis 
Dedi is made an expreſſe warranty during the life of Feoffor. Cook 1. 2. ſuper 
Litt. 365. 4.18. * = hich is when 
2. A watranty in law, or ap implied warranty, which is when it is not ex 
ſed by the party but tacite made — implied by the Law, whereof ſee Come 
amples infra. The warranty in Deed alſo is either lineal, which is thus deſcribed, A 
Covenant real annexed to the Land by him which either was owner, or might have 
Yyyyyy 2 inherited 


inherited the Land, and from whom his heir lineal or collateral might by poſbimy 
have claimed the Land as heir from him that made the warranty. Or elle it is col- 
lateral, which is thus deſcribed ;, A. warranty made by him that had no ri t. or 
poſibitity of right to the Land, and is collateral to the title of the Land. Alfo there 
1s a warranty which doth commence by diſſeiſin or wrong, of all which fee divers 
examples afterwards. And note that aſſ thele things here are tobe àppłed to warray. 
ties of Lands and concerning fretholds and inheriratces, for there is a warranty of 
Goods and Chattels in contracts, of which we treat not here. (Wk, I. r 485; 784, 


©. 365. | | 5 . | 
z. The fruit and 745 Rut and effect of this warranty in deed is, that it doth alwayes'tonctnds and 
effeR of u, and par che warranro? Hümſeff of the Land fo warranted ot ever, ſo hät aff his preſent 
— 25 fi. and future Rights that me hath or may have therein ate hereby xtr. Cook ſupir 
Tit. 265. 372. 365. 384. 0 _y wan 
And t — Aide Futher Ve dite, and the ſon in his iffe time reteaſe all lus 
right to the Land to the diſſeiſor, and mae a wartarity of the Land in che Deed, and 
chen the father dieth, andthe right of the Land deſcendeth to the ſon ; in this taſe 
albeit the releaſe doch not bar the fon; yet the warranty doth bar him. Cork 4.121. 
10. 97. 

And for the moſt part alſo, it doth conclude and bar the heirs of him that made the 
warranty, to whom the ſame watafity doth deſcend, to demand the ſame Land againſt 
the warranty; for if it be a lineal warranty, it is a bar ofan eſtate in fee ſimple with- 
out any Aſſets, i. without any other Land deſcended to him in fee ſimple from the 
fame anceſtor that made the warranty: and with Aſſets, it is a bar of an eftateintSle. 
And if it be a Collateral Warranty, it is with. or without Aſſets a bar of aneſtate 
in fee ſimple or fee taile, and all poflibility of right thereunto; and yer ſo as it doth 
not paſs any eſtate or right, but only bind the right ſo long as thewarranty is in force: 
for ihe warranty be avoided de ihr may be revived. Put neither beine er 
collateral warranty can enlarge an eſtate. Tai a aad 1 
And therefore if à Leſſor | Deed releaſe to his Leſſee for life, and warrant. che 
Land to him and his heirs, this doth not make his eſtate greate , neither will ic bar 
Titles of Entry or Action in caſes of Mortmain, conſent-to a Raviſher, Mortgage, ar 
Dower. Cook ſuper Lite. 389. &c. | | 

And therefore if an Anceſtor of the Lord hath title to enter upa an Alienation in 
Mortmain, and hereleaſe, or make a feoffement with warranty; this warranty will 
neither bar him nor his heir. * 

do if a collateral Anceſtor will make a warranty which doth after deſcend upon one 
that hath title of entry upon a condition broken; this will not bar his entry, &c. 
neither will it bar any Righe that ſhall Conimence after the warranty made. And'the 
warranty that doth commence by-Diffcifin, dothinet: bing or baray eſtate wi or 
without Aſſets. | 20 ä 

And n Cnſes where the ſineal or collateral warram y isa bar, there i the party be 
impleaded by him or his heirs that made the warranty, the party ienpleaded that is 
Tenant of the Land, may plead and ſhew forth this warranty againſt him, and de- 
mand Judgement, whether he contrary to his own warranty ſhall be ſuffered or re- 
Rebutter whit. kei to demand the thing wartamed ? and this in pleadling is called a Rebuttet. 
Cedk ſuper Litt. 265. C 10:98, yy. Dyer 32. Cook fuper Lite. 101. 
And if he be impledded or fued byv another for the Land, then he to whom the 
Voucher what. warranty is made or his heirs may wouch, s, call in the warrantor or tis heirs to war- 
rant the Lanc. | 
aber "And'chisisan interpleader in the nature of an Action brought by the warrantor a- 
Voucbec. gainſt che warrantee, herein he that doth vouch, (called the vouchor) is demandant, 
and he that is vouched (called the vouchee) is made tenant or defendant to the Acti- 
Tenant by the on; ard the vouchor is as it were out df the ſuit. | 
Warranty, And tlris ſec ond Tenant the vouchts is called rhe Tenant by Warrafty, 
what. Amid herenport fhall ſue forth co che Sheriff a i Writ to ſurnmibn the Vouchee to 
Summons 4d appear Eaſed a Sutton fad Wir rantiuandam. © | | 


— — ndl if the Vouchee appear, he muſt plead to the Vouchor; and if he ſhew — 
why 
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why he ſhould not warrant, that mutt be tried, and this ſhewing of Caule is called dne 16 
a Counterplea to the Voucher: but if he plead in avoidance of the warranty, it is e #oucber. 
called a Connterplea to the warranty. | 9 — | 
Andif he cannot gainfay the warranty, the ſtranger ſhall recover the Land deman- — 
ded againſt the Vouchor, and he ſhall recover as much other Land againſt the Vou- whar. 
chee of t he Lands he hath or had at the time of the voucher, | 1 f 

And this Recovery of other Land is called a Recovery in Value. * — 

And if the Vouchee hath at the time of the Vouchor and Recovery no Lands . 
ſcended to him to anſwer the warranty, but hath afterwards Land happening to him by 
deſcent from that Anceſtor, then he may have a reſummons and recover the Land 
chat doch aſter happen. 9 1. I 

But if the Sheriff return upon the ſummons, that the Vouchee is ſummoned, and he 
doth make default, then he ſhall have a Magnum cape ad valentiam, whenif he 
make default again, the Judgement ſhall be given againſt the Vouchor, and he ſhall 
recover over in value againſt the Vouchee; and if the Vouchee appear and then make 
default, the Voucher ſhafl have a Paruum cape ad valentiam, and then. if he make 
default, Judgement ſhall be given as before: 72. 20 23 * 

Bur if the Sheriff return upon the ſummons, be hath nothing whereby he may be geguu ſub 
ſummoned, then may the Vouchor have a Writ called Seguatur ſub ſus pericals; ſus periculo, 
whereupon ſhall go an Alias and Pluries; and if the like Return be made, the deman- wha 
dant ſhall have Judgement againſt the fuſt tenant, but he cannot recover in value a- 
gainſt the Vouchee. | "x 

And if the caſe be ſo the Vouchee had a Warranty from 'ſome-orherifor-the/Land, Dearraignment 
he ma — i maintain the Warranty over, and ſhall recover i value ouer alſo del Garramy. 
againſt his Vouchor in the ſame manner as beſore. N oo hat. 

Or the Warrantee to whom the Warranty is made or his heivs may ar an time be- Murrantia 
fore they be impleaded for the Land, if they ers, iarnautia G hertæ upon the abaria, what. 
Warranty in the Deed againſt the Warrantor or his heirst and hereby all the Land 
the heir of the Warrantor hath by deſeent from the Anceſtor that indie the Warran- 
ty at the time of this Writ brought, ſhall be bound and charged with the warranty 
into whole hands ſoever oy Jo that if the Lgndwwarramed be after reco- 
vered from the warrantee, he ſhall recover ſo much land over agamof the other land 
of the heir of the warrantor or of the warrantor-himſelfif lie be living. And albe- 
it the warrantee or his heirs do recover in this Writ, yet he may. after upon occaſion 
Vouch the Warrantor or his Heirs notwithſtanding. F. N. B. 134 Cool ſuper 
Littl. 102. 5 75, 1 

And herein obſerve it is good Poliey, if a man ſuſpect any thing, eo bring this Writ 
of nurrantia Cbartæ betimes, hecauſe it binds all the Land of the warrantor from the 
time of the Writ brought, and not any of his other Lands he had before. that · time, 
—— aliened. * | a a WON : „r. 1 

The words Dea; & conceſſi, or Dedi only in a Feoffment do make a watranty-when 
an eſtate of franketenement or be dated — — 


oth;paſs by-theDeed. ut tho word Cor and clauſes in a 
ceſſi omiy, or Demiſi & conceſſi, do not make ſuch a warranty. And by force bf the deed will make 
Statnteof Yig ami chap. 6. Deli is made an expreſs warranty during the life of the * vnI. Or 
Feoffor. Cool ſuper Litt. 383, 384. Cee 4.81. | | * 

The word 'Warrantizs, or warrant, is the only apt and eſſectual word to make an 
expreſs warranty or a warranty in Deed, and therefore this word only is uſed in fines. 
And the words Defendo. or Acquieto, albeit they be commonly uſed in Deeds, yet 
of themſelves without the other will not make a warranty. Litt. Seft. 733. 

Cost 5. 17, 18. ä 5 bh : 

If a man by Need doth; grant to warrant Land to 7 & and his heirs, and the war- 
rantor doth not bind his heirs to the warranty; or doth not warrant to 7 & and his 
heirs, but to / S only; or doth warrant to 7 S and his aſſignes, and not to 7 $ and 

his heirs , or dotly bind himiſelf and his heirs to warrant the land, but doth not ſay 
how long, nor againſt whom , theſe are good warranties, but ho they ſhall be ta- 
ken, ſee atterwards, Dyer 42. Cook, ſuper Lite. 383. | 

A wat- 
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©. Towhat A warranty in Deed may be annexed to eſtates of inheritance or freehold, and that 
- things3- war- not only of corporeal things which paſs by livery, as houſes, lands, and the like, but 
ranty — alſo of incorporeal things which lie in Grant, as Advowſons, Rents, Commons, 
— And Eſtovers, and the like, which iſſue out of Lands or Tenements, and that not only to 
to what not. inheritances in eſſe, but alſo to ſuch as are newly created, as a man ( ſome ſay) may 
And bon. grant a Rent &c. de novo, out of land for life, in taile, or in fee, with warranty. Cock 


ſuper Litt. 366. 389. 


So a in Law may extend to a Rent newly created, and thereſore if ſuch a 
Rent be gr in exchange for an Acre of Land, this exchange and warranty there. 
unto annexed is good. 


But a warranty may not be annexed to an eſtate or Leaſe for years, albeit it be a 
Leaſe of one thouſand years, nor to any other Chattel, and therefore in all actions 
the which Leſſee for years may have as treſpaſs &c, a warranty cannot de pleaded in 
bar. 97 At 
A warranty may be made upon any kinde of conveyance, as upon fines, feoffments, 

gifts, &c. allo a warranty may be made by and upon releaſes and confirmations made 
eo the tenant of the Land, albeit he that makes the releafe or confirmation, hath 
no right to the. Land, &c. Cook ſwper Litt. 372. 385. Litt. Sect. 738. 745, 


* * And yet ſome ſay, That by s Releaſe or Confirmation where there is no eſtate 
created, or tranſmutation of the poſſeſſion, a warranty cannot be made to the 
Aſſignee. 

5 A be ſeiſedl of Land in fee, and Z doth releaſe to him, or doth confirm his 
eſtate in fee with warranty to lum, his heirs, and aflignes , in this caſe all men agree 
this warranty to be e and fo alſo it ſeems it is in the caſe laſt before, and that 

both the party himſelf, and the Aſſignee may vouch. —_ 

6, What ſhall A warranty ip Law may be good in his creation, albeit it be made without Deed, 
be a good un- for if a man bythis laſt Will and Teſtament deviſe Lands to another man for life, or 
And bon wy — — Rent; | toFhis eſtate there is a warranty in Law annexed. C ook ſuper 
binde. The words Dedi & conceſſi; or Dedi only ina Feoffment, make a good warrant in 

Law. Cook ſaper Litt. 384. 
But the word Conceſſi only in ſine or feoffment, doth not make a warranty in Law. 
FNB 134. Ce 4. 80. 

And albeit there be an expreſs warranty in the Deed, yet this doth not take away 


the implied warranty of the Law. 
And this warranty in Law by Dedi & conceſſi, or by Dedi only, is a general war- 
ranty during the life of the Feoffor. | 
Partition. Ex · Every Partition and Excl implyeth in it, and hath annexed to it a ſpecial war- 
change. ranty in Law, and how it ſhall bar and be extended, ſee in Exchange. Cook ſuper 
Litt. 102 384. f 
Every Tenure by H Aunceſtrel, i. where a Tenant and his Aunceſtors have 
held Land of a Lord, and hi Aunceſtors time out of minde by Homage hath a war- 
my in law annexed to it, by which the Lord is bound to warrant it to the Tenant 
and his heirs. Cook 4. 80. 
If one makea Gift in Taile or Leaſe for life of Land by Deed, or without Deed, 
reſerving a Rent, or of a Rent-ſervice by Deed , in thele caſes there is annexed an 
implyed warranty againſt the Donor or Leſſor, his Heirs and Aſſignes. Cook, ſuper 
Lan. 334. 
When Dower is aſſigned to a Woman, there is a warranty in Law included, which 
is that the Tenant in Dower being impleaded, ſhall Vouch and recover in value 
a third part of the two parts whereof ſhe is Dowable. Crook, ſuper Littleton, 
384. 
And this warranty in Law is of the nature of a lineal warranty, and ſhall binde as 
a lineal warrantly only, ſor it doth never bar any Collateral Title. Cook, Iuper 


Litt. 384. 
, Aud 


v 1 


— 
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And hence it is, that this warranty and aſſets in ſome ca ies is a good bar; as 
if tenant in taile exchange for other lands which are deſcended to the iſſue, and he 
hath accepted of them. or if not, chat other lands are deſcended to him. But if tenant 
in taile of lands make a gift in tail or leaſe for life rendring rent, and dye; in this caſe 
this is no bar. And yet if other aſſets in Fee ſimple deſtend, this warranty in Law and 
aſſets is a good bar. 1 2 
To every good warranty in Peed that muſt bar and bind, theſe things are re- , Juha fla be 
uiſite, h | * ſaid a good 
, 1 That the perſon that doth warrant, be a perſon able, for if an Infant make a — in 
: Feoffment in fee of land, and thereby doth bind himſelf and his heires to warxant the deed. Or not. 
Land ; in this caſe albeit the Feoffment be only voidable, yet the warranty is void. — — 
Cook ſuper Litt. 367. e, ö nd, 
Thar the warranty be made by deed in writing, for if a man make a Feoffment z; - 
by word, and by word bind him and his heires to warrant the Land; this is not a good 
warranty. So it a man give lands to another by his laſt will, and thereby bind bim and 
his heires to warraptit, this warranty, although the will be in writing. is void. Lice. 
Set.n03. Cœak ſuper Litt. 386. 182 Toy | 
2. That there be ſome eſtate to which the warranty is annexed, that may ſupport 
it: for if one covenant to warxant land to another, and make him no eſtate, or 
make him an eſtate that is not good, and covenant to warrant the thing 
granted; in theſe things the warranty is void. Gook,'10, 96. & ſmper Lit. 


84. | * 
f That the eſtate to which the warranty is annexed, be ſuch an eſtate as is able 
to ſupport it, and therefore that it be a leaſe for life at the leaſt : for if one make a 
Leaſe: for years of land, and bind himſelf and his heires to warrant the lagd; 
this is no good warranty, neither will it have the effect of a w but thismey 
amount to a covenant on which an action of covenant may be Col. [uper 
Lite. 378. 26H $.9. | 

5 That the warranty deſcend upon him that is heir of the whole blood by the 
common Law to him that made the warranty, and not upon another: for if Tenant 
in tail in Burrough Engliſh (where by cuſtome the youngeſt ſon is to enherit) .diſcon- 
tinue the tail, and have iſſve c] ¾ ſons, and the Uacle releaſe to the Diſcontinuee with 
warranty, and dieth , this is vo good warranty to bind che ſon. Cook ſaper Lit. 12. 
Litt. fo/.161. Sec. 735. . : 

So ifin this caſe tenant in tail diſcontinue the taile, wich warranty &c. having two 
ſons, and dye ſeiſed of other lands in the ſame Burraugh in Fee · ſimple, to the value 
of land in tale; the younger ſon is not baxred by th warranty. 

So if one give his land to his eldeſt ſon, and the heirs males of his body, the re- 
mainder to the ſecond ſon, &c. and the eldeſt ſon doth alien with warranty, ha- 
ving iſſue a daughter, and dye; this is no goad warranty to bar the ſecond ſon. Lit. 
fel. 16 l. | | | 

So if Tenant in taile have iſſue two daughters by divers venters,and dye, and 
enter; and à ſtranger doth diſſeiſe them, and one of them doth . 11 62 
right , and bind her and her heires to warrant it; in this caſe the warran- 
ty is not good to bar the ſiſter: but if they had been by one venter, contra. Lit. 
Selt.737. 

So if two brothers be by demy venters, and the eldeſt doth releaſe with war- 
ranty to the diſſeiſor of the Uncle, and dieth without iſſue, and the y dyeth; 
this is no good warranty to bar the younger brother, for a warranty — evermore 
deſcend upon him that is heire at the common Law to him that made it. Cool ſuper 
Latt. 387. Lit.Seft.718. | 

6 That he that is heire do continue to be ſo, and that neither the deſcent of the 
title nor the warranty be interrupred, for if one bind him and his beires to warrant, 
and after is attainted of Felony, and dye; this warranty doth not bind his heir. Lit. 
Seft.745-746. 

So if cenant in tail be diſſeiſed, and after releaſe to the diſſeiſur with warragty, as 


_—— Wa, Ec. Cnar.16 6 


after the tenant in taile is attainted of Felony, and hath iſſue and dye; this warranty 
will not bind the iffue. h ; 

7 Thar the eftate of free-hold.that is to be barred;be put to a right before or at 
the time of the warranty made, and that he to whom the warranty doth deſcend, have 
chen but a right to theland, for à warranty will not barre any eſtate of Freehold 
or inheritance in eſſe,in poſſeſſion, reverſion or remainder, that is not diſplaced and 
put to a tight before, orat the time of the warranty made, though after at the time 
of the deſcent of the warranty, the eſtate of freehold or/inheritance be difplaced and 
divelted. And therefore if there be father and ſon, and the ſon hath a rent-ſervice, ſuit 
to a mill, rent charge, tent · ſeck, common of paſture, or other profit apprender out of 
Land ofthe father,and the father maketh a Feoffment in Fee with warranty and dyeth. 

this ſhall not bar the ſon of the rent, common, &c. And albeit the ſon after the Feo. 
ment with warranty, and before the deattr of the father Mith been diſfeiſed, and ſo be- 

ing out of poſſeſſton the warranty had deſcended upon him, yet this warranty ſhould 
not bind him. Cook10:96,07. ſuper Lit.3$8. 21 H.7. 

So if my collateral Anceſtowreleaſe to my tenant for life with warranty and d 
and this warranty deſcend upon me, this ſhall not bind my reverſion or remainder. 
But if in the caſe befure de en be diſſeiſed of the rent &c. and affirm himſelſe to be 
diſſeiſed by the bringing of an Aſſize (for otherwiſ# e ſhall not be ſaid to be out of 
poſſeſſion of a rent, or the like) and aſter the father doth reledſe wich warranty and 
dye; in this caſe the collateral warranty ſhall bind and bar the ſon of his rent &c. 
And if in the laſt Caſe my tenant for life be diſſeiſed, and my Anceſtor doth re- 
leaſe to the diſſeiſor with warranty and dye; this is a good watranty to bar and bind 

me. 3 

8 That the warranty do take effect in the life time of the Anceſtor, and that he be 
bound by it, for the heire ſhall never be bound by an expreſſe warranty, but where the 
Ariceſtor was bound by the ſame warranty,and therefore a warranty made by Wil is 
void. Lite. Set.734. . * 

g That the heir claim in the ſame right that the Anceſtor doth: for if one be a ſuc- 
ceſſor only in caſe of a corporation, he ſhall not be bound by the warranty of a natural 
Anceſtor. Cook ſuper Litt.370. 

10 That the heire that isto be barred by the warranty be of full age, at the time 
of the fall of the warranty : for if my Anceſtor make à Feoffment, or a releaſe with 
warranty, and at thistime Jam within age, and after he dye, and the warranty de- 
ſcend upon me within age, this warranty ſhall not bind me: Bur if ] become of age 
after the warranty of my Anceſtor, and before his death; in this cafe the warranty 
may bar me. And in the firſt caſe it will bar me alſo, whiles it is in force; 
but 1 may by - my entry avoid it. And the ſame Law is of a woman covert. 
And yet if the entry"of an Infant or a wofhan covert be not lawful, when 
the warranty · doth deſcend; in this caſe the warranty ſhall bind them as well 
as any other, for ſuch a warranty cannot be avoided but by entry and avoi- 
ding the eſtate. - And where the husband is within age at the time of the de- 
ſcent of à warranty to his wife, and the entry of the wife is taken away, 
there the warranty ſhall bind the wife. Lite. Sef. 726. (ook 1.67.140. ſuper 
Lit.380, | | j 

If Lands be given to 4 for life, and after to the next heire male of 4, and 
the heires males of the body of that heire male, and A having iſſue , makes a Feoff- 
ment of the land with warranty to / 5; this is a govd warranty and a bar to the 
iſſue, for a man may be barred of his = by a warranty, which he could never 
avoid: as where Leſſee for life is difleiſed, and a- collateral Anceſtor of the 


Leſſor doth releaſe to the Diſſeiſor with warranty and dye, and this doth deſcend up- 
on the Leſſor; by this he is barred. Cork 1.66. 44 E9.3.30. 44 Aſſ.pl.35. 

A warranty made for life or in tail is good, and ſhall bind for ſo long only: as if 
Tenant in taile of land let it for life, the remainder to another in Fee, and a col- 
lateral Anceſtor doth confirme the eſtate of the tenant for life and dye, and the te- 
nant in tail hath iſſue, this is a bar to the iſſue during the life of the _ 
| or 


— 
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for life. And in this caſe upon a voucher the recovery in value ſhall be put for life 
only. Lier. Seft, 738. Cook ſuper Litt. 387. | 
if one make a Gift in taile, and grant to warrant the land given according to the 
Gift; this warranty is good no longer then the eſtate doth laſt. And no | 
that a Donor can make in thiscaſe can bar him of the land if the Donee die without 
iſſue, and the eſtate determine. Cook 10 96. | 7 
And where a warranty doth bar, it is entire, and doth extend to all the Land, and 
to all perſons upon whom it doth deſcend, and is a bar of all the right that every one 
of them hath in the land; fo that if they have all. right joyntly or ſeverally, or one 
hath all the right, and the reſt none; he that bath the right is barred. And 
therefore if lands he given to «L,and the heirs of his body; and for want of ſuch iſſue, 
to E his ſiſter, and the heirs of her body; and. 4doth make a Feoffinent with warran- 
and die without iſlue,having two ſiſters, E and 5; this is a bar to E for the whole, 
abet the warranty deſcend on her and another. Cook 8. 5 2. ſuper Litt. 373 
If there be tenant for life, the remainder td his ſan and heir apparant in tail, and 
the father doth make a t in feewith warrantie, and dieth , in this caſe this is a 
warranty, and will bar the ſon, albeit it be made of purpoſe to bar him. But if by 
agreement and covin between him and 4 and Y, he makes a leaſe to 4, who makes 
a feoffment in fee to B, to whom the father doth releaſe with warranty, thinking 
by a collaterall warranty to bar his ſon; this is no bar, for this warranty began by 
diſſeiſin: and if in the ſirſt caſe the ſon enter in the life time of the father, upon 
the land, he doth avoid the warranty. Cook 5.79 
If the father be tenant for life, the remainde: to the next heir male of the father 
and to the heirs males of the body of ſuch next heir male; aad 
feoffwent to / S with warrantie, and dieth; it ſeems this warranty is a. good bar 
to the heir; and in this caſe the heire cannot enter in the life time of his fa- 
ther; for he cannot be heire male unto his father untill his f death. Cook, 
1. 66, | 
If tenant for life make a feoffment with warranty, or be diſſciſed, and releaſe 
with warranty, and he in reverſion being heir to the tenant for life, doch not en- 


ter, but ſuffers the leſſee for life to die, and t the warranty to fall and de- 


ſcend bim: in this cafe, this warranty is a barre without any af- 
ſers. Wort he char doch fo aden &c. be tenant by the courteſie, this is — 


iſed to the uſe of her Husband, or of any of his Anceſtors , in this | 
vation, releaſe, or confirmation with warranty ſhall not bind the heir, whether he 
hath aſsets or not. Stat. 11. Hen. 7. chap. 20. Lit. Sell. 727. Cook ſuper Lite 
But if. a man convey lands to the uſe of himſelf, & his wife, and the heires of his 


body, and they have ifue C. and the father dieth, and C difeiſeth his mother, or 
—5 RN from a for and — a recovery with ã ſingle vouch- 


I the Husband that is ſeifed of lands in the right of his Wiſe levie a fine, or maketh 
a Feoffment in fee with warranty, and the Wife dieth and then the Husband dierh ; 


If 


A Collateral Warranty may deſcend upon an iſſue in taile before the right 
and yet be —ͤ— — chat the 1 ibe in eſſe in — An 
ceſtors of the Heir at thotime of the Deſcenvof the warranty: As, if !Tenart in tue 
diſcontinne the taile in ſee, and the diſcontinuoe is diſſeiſed, and the brother of the 
Tenant in Taye releaſeth all his right &. · to the diſſeiſor with „ ard did 
without iſſue, and the Tenant in tale hath iſſue and dieth ; in this caſe the iſſue & 
barred. Bur-otherwiſe it ie where the right is not in eſſe in the heir or any of his 
Anceſtors at the time of the fall of the warranty, as if Lord and Tenant .be, an 
the Tenant make a Feoſſment in fee with warrenty, and after the Feoffee doth pur- 
chaſe the Seigniory, and after the Tenant doch ceaſe ; in this.caſe cheLordſhall have 
a Ceſſavis, for a warranty doth never bar any right that doth commence aſter the 
warranty: Zire. Sekt. 7 Hen. Cook ſuper Litt. 388. 

Ifthe- caſe be ſo, that if no ſuch warranty had been made by the Pather or other 


be ſaid a lineal Anceſtor , theright of the Lands or Tenements ſo warranted, had or might have 


deſcended or come from the ſume Anceſtor, and chat from and by im that made 
che fame Warranty, fach a Warraney is a lineal Warumy. Ltr. S.. 703, 


deſcent by him. Cock, ſuper Lite. 371. 

dfather, Father and Son, and the Grandfather be diſſciſed 
and the Father refeaſe 40 he «diſſeifor being in Poſſeſſion with warranty &c. and 
dieth, and theGranlfather.dieth , this is a lineal warranty 


beit in thi: 

if there , and 

Soo ty, and diewithourt iſſue and aſter the father dieth, and the wur- 
ranty doth to the younger fon , thisis a lineal warranty to him. Litt, Set, 


07. | 
; Andif Lands be given to A for life, the remainder to his right heirs, and he doth 
make a feoffment with warranty and die; this is but a lineal And if two 
parcenors be, and the eldeſt enter into all the Land to her own uſe, and then doth 
make a feoffment with warranty and di eth without iſſue ; this, as to her own part, is 
a lineal warranty, but as to her ſiſters part is a collaterul warranty. Cook, 1. 60, 


67. 5 ä 

and in every caſe where one doch demand any eftare taile, if an Anceſtor of the 
iſſue in taiſe Whether he had poſſeſſion of the Land or not, hath made a warranty 
and if the iſſue, chat were to bring awrit of Foremedon, may or might have by 
ſibilry by ſome matter that might have been done, oonveyed to himſelf a title by force 
of the Gift by him that made the warranty , this is a lineal warranty. Cock 8. 52. 
New terms of the Law, tit. Warranty; 
As 


Cup. 166 Waiver, Warf, Cc. 75 1091 
Asif a man be ſeiſed of land of an eitate taile to him and the heirs of his body be- 


tten, and make a feoffment of it, and bind him and his heirs to warrant it, and 
bath iſſue and dieth; this warranty deſcending upon the iſſue is a lineal war- 


a n A 
6 And if lands be given to one and the heirs males of his body, and for want of ſuch 
iſſue to the heirs females of his body, and the Donee doth make a feoffment with war- 
ranty, and hath iſſue a ſon and a daughter and dieth ; this warranty is lineal to the 
ſon, and if the ſon dieth without iſſue male, it is a lineal warranty from the father to 
the daughter. But if the Brother in his life time releaſe to the diſcontinuee &c. with 
warranty &c. and after dieth without iſſue, this is a collateral warranty to the daugh- 
ter. Ltr. Seti. 719. 

If Lands be given to the Husband and Wife, and the Heirs of their two bodies 
engendred, and they have iſſue, and the Husband diſcontinue and die, and after 
the Wite doth — with warranty aud die; this is a lineal warranty. Litr. Sid. 


14. 5 
. And if Lands be given to a man and a woman unmarried and the heirs of their 
two bodies, and they intermarry, and are diſſeiſed, and the husband doth releaſe with 
warranty and dieth, and after the wife dieth , this is a lineal warranty to the iſſue for 
all che Land, (ok uper Litt. 375. 

And if Tenant in Taile have iſſue three ſons and diſcontinue, and the middle 
brother doth releaſe with warranty, and die without iſſue, and after the father 
dieth, and after the elder brother dieth without iſſue, ſo that the warranty 
doth deſcend to the younger brother; this is a lineql warranty to him. Lice, 
Set. 718. 

And if a fa her give land to his eldeſt ſon and the heirs males of his body, &c. the | 
remainder to the ſecond fon, &c. if the eldeſt fon alien in fee with warranty, &c. 
and bath iſſue female, and dieth without iſſue male; this is a lineal warranty to the 
ſecond ſon. And in all theſe C aſes of a lineal warranty if the right of the eſtate to |, 
be barred be the right of an eſtate in fee ſimple, it is a bar without any aſſets, for the 
rule is, That as to him that demandeth fee timple by any of his Anceſtors , he ſhall 
be barred and bound by a lineal warranty that dath deſcend upon him, unleſs he be 
reſtrained by ſome Statute, List. Sec. 711, 712. Dott. & Stud. 152, 153. 

Cock 8. 52. 

But 1 Uoth not bind the right of an eſtate in fee taile without aſſets, for in that caſe 
the rule is. That as to him that demandeth fee taile by Writ of Formedon in tile De- 
ſcendor, he ſhall not be barred by a lineal warranty, unleſs he hath aſſets by deſcent 
in ſee ſimple of other land from the ſame Anceſtor that made the warranty; and 
then it is a bar for ſo much only as doth deſcend to him, no more. And yet if the 
iſſue in taile do alien the aſſets deſcended and die; in this caſe, the Iſſue of that iſ- 
ſue is not barred by this warranty and aſſets. But if the iſſue to whom the warra 
doth deſcend, bring his Writ of Formedon, and is barred by Judgement by reaſon 
of the warranty and aſſets , in this caſe albeit he alien the aſſets atterwards, yet the 
eſtate taile is barred for ever. Cook ſuper Litt.393 See Brownl, 1 Parr 153. 

If Tenant for life do alien in fee with warranty, or be diſſeiſed and releaſe to the. 9- What ſhall 
diſſeiſor with warranty and die, and the warranty deſcend on him in reverſion or re- be = a colia- 
mainder ; this is a collateral warranty. So if the Leſſee for life be deſſeiſed, and — — 
a collateral Anceſtor of him in reverſion releaſe with warranty and die, and the a warranty ſhall 
warranty deſcend on him in reverſion; this is a collateral warranty, for that is col- bar. * 
lateral which is collateral to the title of the Land. Cook, 1. 67. 21 Hen. 7, 10. Litt. 

Sent. 725. . f 

And if a man ſeiſed of Lands in fee have iſſd two ſons, and the father dieth , and 
the younger ſon doth enter, and dothalien the land with warranty, and die without 
iſſue; this is now a collateral warranty that is deſcended on the elder brother. Lite. 

Sett 707. Det. & St. 152. 

And if a ſon be diſſeiſed of his own land, and bring an Aſſiſe, and after the father 
doth releaſe to the diſſeiſor with warranty and dieth; this warranty that doth deſcend 
to the ſon is a collateral warranty. 21 Hen, 7. 10. 

2 22212 2 And 
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— 


Ard if a Father diſſeiſe his ſon of the Land he hath of his own Putchaſe withour 
any intent to alien afterwards and to bar his ſon, and after he doth make a ſeoſſment 
with warranty and die before the entry of his ſon, ſo that the warranty doth deſcend . 
this is a collateral warranty, Litt. Sect. 704. : 

If there be father and two ſons, and the father is diſſeiſed, and the younger "By 
doth releaſe with warranty to the diſſeiſor and dic without iſſue, and then the father 
dieth; in this caſe the warranty now deſcended, is a collateral warranty. Lite, Set. 


o. N 6 
N if a Leaſe be made for lifeto the father, the remainder to his next heir, and the fa. 
ther is diſſeiſed and doth releaſe with warranty and dieth; this isa collateral war. 
ranty to the heir. And if the husband diſcontinue the right of his wife, and an An. 
ceſtor collateral to the wite to whom ſheis heir doth releaſe with warranty and die 
and after the husband dieth; this is a collateral warranty, and a bar to her. Cock „u. 
er Litt. 388. 

F And in every caſe where a man doth demand an eſtate taile by a Writ of Forme- 
don, if any Anceſtor of the iflue in taile which hath or hath not poſſeſſion, maketh a 
warranty, and the iſſue that is demandant cannot by any pollibility that may be done 
convey to him a title by force of the gift from and by bim that made the warranty; 
this is a collateral warranty: as if Tenant in taile diſcontinue the taile and die, having 
iſſue, and the uncle of the iſſue doth releafe with warranty to the diſcontinue, and 
die without iſſue, ſo that the warranty doth deſcend on the iſſue in taile; this is a 
collateral warranty. So if ſuch a diſcontinuee make a feoffment in fee, or be diſ- 
ſeiſed, and the uncle releaſe = warranty to the difſeifor, or feoffee, and die with- 
out iſſue, and the warranty doth deſcend on the iſſue; this is a collateral warranty. 
{ok 10. 96. Litt. SA. 709. PI w. 234. K lw. 78. | 

If a Tenant in taile have three ſons, arid diſcontinue the taile in fee, and the middle 
brother doth. releaſe to the diſcontinuee with warranty, and after the Tenant in 
taile dieth; this is a collateral warranty to the elder brother. Lite. Seck. 


o8. 

l If one have iſſue three ſons, and giveth land to the eldeſt, and the heirs of his bo- 
dy; and for want of ſuch iſſue to the middle, and the heirs of his body; the semain- 
der to the third, and the heirs of his body; and the eldeſt doth diſcontinue the taile 
in fee with warranty, and die without iſſue; this is collateral to the middle fon. In 
the ſame manner it is in caſe where the middle ſon hath the ſame land by force of the 
ſame remainder, becauſe his elder brother made no diſcontinuance but died without 
iſſue of his body, and after the middle brother duth make a diſcontinuance with war- 
ranty, &c. and dieth without iſſue; this is a collateral warranty to the youngeſt ſon. 
And in this caſe if any of the ſons be diſſeiſed, and the father that made the Gift, &c, 
releaſeth to the diſſeiſor all his right with warranty; chis is a collateral warranty to that 
ſon upon whom the warranty doth deſcend. Litt. Felt. 716. 

If Lands be given to 4, and the heirs of his body, and for want of ſuch iſſue to E 
his ſiſter, and the heirs of her body, and e doth make a feoffment with warranty, and 
die without iſſue, having two ſiſters E and &; this is a collateral warranty to E. Cook 
I. 52. Litt. Sett. 713. 

If lands be given toa manand the heirs of his body begotten, who taketh a wife 
and hath iſſue a ſon by her; and the husband doth diſcontinue the taile in fee and 
dieth, and after the wife doth releaſe to the diſcontinuee with warranty and dieth, 
and the warranty doth deſcend to the ſon , this is collateral to him. If Tenant in 
taile diſcortinue che taile in fee, and the diſcontinuee is diſſeiſed and the brother of 
the tenant in taile doth releaſe to the diſſeiſor with warranty in fee, and dieth without 
iſſue, and the tenant in taile hath iſſue and dieth; this is collateral as to the iſſue. If 
tenant in taile have iſſue two daughters, and die, and the elder enter into all to her own 
uſe and thereof make a ſeoffment in fee with warranty, and die without iſſue, this 
warranty as to the other ſiſters part is collateral, but not as to her own. Litt. $:&. 
741. 

2 che husband and wife, tenants in ſpecial taile, have iſſue a daughter, and the 
wiſe dye, and the husband by a ſecond wife have iſſue another daughter, and di con- 
a tinueth 
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nz: 


unnetli in ber, and dyech, and a collar Ancelior ot the daughters releaſe to the 
Jiſcontinnee/ with warranty and dyeth, and che warranty deſcend upon both the 
daughters, this is a collateral warranty to them. Cook ſuper Lit. 37. 

It lands be given to one, and the heires males of his hody, and for want of ſuch ii. 
fac to the. bars females of his body, and the father dy, and the brother releaſe uith war- 
rant v, and dye without iſſue; this is collateral to the daughter. A4: 

If tenant in tail make a Leaſe for life, the remainder to another in Fee, and à col - 
lateral Anceſtor doth confirm the eſtate of tenant for life with warranty and dye, and 
alter the tenant in tail die having iſſue; this is a good binding collateral warranty du- 

ring the eſtate for liſe. wa res | 
And in all theſe and ſuch like caſes of a collateral warranty, whether the right be 
the right of an eſtate tai], or the right of an eſtate in fee ſimple that is tobe barred, it 
is a bar without any aſſets; for in this caſe the rule is, That a collateral warranty is 
a bar to him that demandeth tee ſimple, and alſo to lum that demandeth fee taile 
without any other deſcent of lands in fee ſimple, ſo that the heir on whont the fame 
warranty is deſcended, can rever have the land ſo warranted whiles the warrant; 
doth continue in force, but is bound thereby, except it be in ſome ſpecial caſes re- 
trained by Act of Parliament, as where the husband alone during his wives: life,” or 
after her death, being Tenant by the courteſie, makes a Feoffment by Fine or Deed of 
his wizes lind, which ſhe hath by deſcent or purchaſe, with warranty; this will not 
bar her heir without aſſets of other Lands in fee ſimple deſcended from the ſame 
Anceſtor that made the warranty. Litt. Sett. 712. Cock ſuper: Lit. 374. 
cel 10. 96, State of Glouc, chap. 3. Cock ſuper Tut. 365. Ster. 11 H. 7. 
chaÞ.20. | 0 

Or where a wife after her husbands death ſhall alone or with her ſucceeding husband 
alien, releaſe, contirm or diſcontinue with warranty, the land ſhe holdeth in dower 
or in tail ofthe gift of her former husband, or any of his Anceſtors; this warranty is 
voidable, and will not bind with aſſets. ; 1 

If che (on purchaſe land &c. and after let it to his father or any other ' Anceſtor 
ſor years or at will, and he by his Deed doth inſeoff a ſtranger, and that wich warran- 
ty, and after dyeth, whereby the warranty doth deſcend upon the heir; this war- 


ranty doth commence by diſſeuin. Lite. Set.699.700.701:702. Finch bz. Cook ſa- beg! 


er Litt. 367. 
7 So if — by Elegit, Statute Merchant, Guardian in Chivalry, or Soccage, or 
becauſe of Nurture, make a Feoffment with warranty, and this warranty doth de- 
ſcend on his heir; this warranty doth commence by diſſeiſin. | 
So if one that hath no right at all enter into my land, and make a Feoffment to an- 
other with warranty. | 
do if one Coparcenor enter into the whole land, and make a Feoffment in fee 


with warranty; this warranty as to the one moyety doth begin by diſſei- 


1 

vo if father and ſon purchaſe lands to them jointly &c. and the father alien the 
whole to another wich warranty &c. and after the father dieth this warranty as to 
the one moity doth begin by diſſeiſin. 

But if the purchaſe be to them two and the heirs of the ſon it is otherwiſe. for if the 
ſon enter in che life time of the father, the warranty is avoided for all : but if 
he dv not enter, then as to the fathers moity it is a collateral warranty. And if the pur- 
chaſe be to the father and ſon and the heirs of the father, and the father alien with war- 
ranty &c. inthis caſe the warranty is good for'the whole. 

the father be tenant for life, the remainder to his ſon and heir in fee, and the fa- 
ther by covin and conſent, of purpoſe to bar the heir by a collateral warranty, maketh 
a leaſe for years, to the end that the Leſſee ſhould make a Feoffinent in fee that the 
father may releaſe to the Feoffee with warranty, and all this is done accordingly, and 
the father dyeth, and che warranty doth deſcend to the ſon, in this caſe the warranty 
ſhall be ſaid to begin by diſſeiſon Bur if the father in this caſe make a Feoffment in 
fee with warranty and dye; this is a good warranty to bind the fon, albeit it be done of 
purpoſe to bar him. Ceo% 5.80 fuer Lite. 366.367. 
Sg 


10. Whit ſhall 
be (aid a war- 
ranty chat doth 
in by difiei- 
ſon- And what 
ſuch a warranty 
doth wor. 
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So if one brother make a gift in taile to another, and the Uncle doth diſſeiſe the 
Donee, and enfeoff another with warranty, the Uncle dieth, and the warranty de. 
—— — and then the Donee dieth without iſſue, this warranty doth 

n in. 
= if the father and ſon, anda third perſon be Joint-tenants in fee, and the father 
maketh a Feoffment in Fee ofthe whole with warranty, and dyeth, and then the 
ſon dyeth; in this caſe as to the part of the third perſon, and to the part of the ſon, 
the w ſhall be ſaid to begin by diſſeiſin. 

But releaſes at this day by a tenant for life to a diſſeiſor or any other without co- 
vin, albeit it be to the intent to bar him in reverſion, ſhall bar him; for intent without 
covin and diſſeiſin ſhall not avoid a warranty. 

And examples of Warranties that do begin by diſſeiſin, have theſe qua- 
lities, 

1. That for. the moſt part the diſſeiſin is done immediately to the heire that is 
bound by the warranty. | | 

2. The warranty and diſſeiſin are ml and ſeme/, And yet if a man diſſeiſe ano, 
ther, with intent to make a Feoffment with warranty, albeit the Feoffment be made 
— ny after the diſſeiſin, yet it ſhall be ſaid to be a warranty, chat doth begin 

eiſin. 


But in all theſe caſes of warranties that do begin by diſſeiſin, this is the rule, That 
they are altogether void and without force as to all others but to the parties them- 
ſelves that do make them, and therefore they do not bar or bind any others at all of 
their right that have any. 

And the ſame Law is of a warranty that doth begin by abatement or intruſion; 
that is, when an abatement or intruſion is made of purpoſe to make a Feoffment in 
fee with warranty. 

And ſo alſo it is where the tenant dyeth without heire, and an Anceſtor of the 
Lord doth enter before the entry of the Lord, and make a Feoffment in fee 
— warranty; in this caſe this ſhall not binde the Lord, becauſe it doth begin 

11. How a wat- Al warranties in general are favourably taken in Law, becauſe they are part of 
- - <_ be mens aſſurances. Every warranty in Law is taken for, and hath the effect of a lineal 
warranty. 

The warrant ha is made by Dedi e Conceſſi,or Dedi only in a feoffment,js and 
ſhall be taken for a — warranty againſt all perſons to the Feoffee and his heirs, 
during the life of the Feoffor only, albeit there be no ſervice reſerved by the Deed 

nor heir named: but it ſhall not extend to the Aſſignee of the Feoffee. And if there 
be any ſervice reſerved on the Deed, t hen it ſhall extend againſt the heir alſo, Cock 
4.8 1+, 5.17.  " . | a 

The warrant in Law that is made upon the gift in tail, or leaſe for life, rendring 
rent, is a ſpecial warranty againſt the Donor and Leſſor, and his heires and aſſignes, 
ſo that the Donee or Leſſee may vouch the grantor after the grant of the reveriion, 
or the grantee of the reverſion after the atturnment of the Tenant at his election. (ook, 
481. ſuper Litt. 384. 

The in Law that is made upon an Exchange, is ſpecial in divers reſpects, 
for it extendeth reciprocally to, and againſt the heires of both parties, and ic doth 
extend only to the ſame land that is given in exchange, and none other, and no uſe 
can be made of it but by Voucher, for no #/arrantia Carte doth lye upon it. So alſo 
the warranty that is made in dower is taken to extend only to the other two parts of 
the land. Cook 4.121. ſuper Litt. 384. 

The warranty in law that is made upon the tenure of Homage Anceſtrel, extendeth 
reciprocally to the heires, and againſt the heires of both parties. Cook ſuper 
Litt.384. | ; 

f a Feoffment be made of land to three jointly, and the Feoffors do warrant the 
land to the Feoffees,and every of them; this warrantie ſhall be joint and not ſeveral. 
But if the eſtate be ſeveral, as if one grant white acre to A, and black acreto B, and 
grant to warrant the land to them, and either of them; in this caſe the warranty ſhall 
be ſeveral. (ook 5.59. Ifa 
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Cup. 166 Of Waiver, W af, xc. 18g 5: 
Tf 7 man oftult age, and an intant juin in a Feofhnent with v warranty 4 this Trallbe 
taken for a good warranty as to the whole for him that is of full. age and void for the 
Infant and not void in en good in part, Cook ſuper Litr.367. OE 
ifa man rike a Feoffmenc in fe and bind his heirs, but not himſelf ro Martänch. in 


be bound to any expreſſe warranty, but where the Anceſtor was bound b 
the ſame warranty. Cock, ſuper Litt. 47. 385. Dyer 42. Kelw. 168. Bud 
6. 69. | | 

If one make à Feoffment to & and his heires and thereby doch grant to 

the land, wnd'doth not ſay to & and his heirs; yerthis Wrrinty thall Warrant 
extend to them. But if the Feoffor doth grant to warrant the land . d doth 


one nike a Fedffinent to A, halindum to him and his heires and bi and / 
heites to warrant the Land in forma prediffa, in this cale che warranty bal 8 


Tf one grant to warrant land to another and his heires, and 25 
Agairtſt wfiat perſons, this ſhall be taken for a general warranty 23 00 — 
Cook 1.1. " 

Hone make an eftate, and grant to warrant the land, but doth not I; ho 
{on * ſtall be raken for as long as the eſtate to wich hs ED 

a warranty be made againſt any ſpecial perſons, it mall extend tü chem and 


* 


no further, and it ſhall extend in all caſes for, and to all titles. entries up 
on title; and it ſhaſl not, i any aach cates eltend to 6h Hes . 


Dyer 328. er 
k Mbit of 


and'hisheires,and not to his Aﬀignes alſo ; this ſhall not extegd to his 1 


* 


- e197 
2 a, 


— 


Tra man be ſeſed of rent eck. ifuing out of rite 
and the husband doth releaſe to the terre-renagt, . 
and dieth, this warranty (hall &xtend to the teig 
if the wife fue for her thirds of che tent. theterre-ten 
r eee 

And regularly the warranty doch extend t6 all things ibi 
to warraiie it in the fame matiner and plight 27 
he mall vouch ae vf lands diſchurged And thereto i: aut 
tenant of the land on condition, and the teriaut doth mn 


tt 


)1 Lakes 
and he 
! : 


So if tenant in tail ofa rent-charge E che land and 
0 


All thote that are parties to the warranty, i. ſychas are named in the Deed wine > .- 
lifly (hill take advantage of the warranty ; ig doth warrant land to take — 
ade Ing. 


his heirs and Affigrts, in this caſe both the heirs aligns ſhall take advancage of of a waraacy 

i, and they borch-may vouch or rebut, or have a — — Jo as they come in d how. And 

privity of eftate, for otherwiſe the heirs or Aſſigns cannot vouch,or have a Warraxtia _ —_ 

carta, and yet he may rebut notwithſtanding in divers caſes. T vol /u; Les 65.5-17. Ao ; 
But 


1996, _ 8 aver, Wai, Cx | ; Cnar 166 
— 
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: But thoſe that are not named for the moſt part ſhall not take advantage of the war. 
rint y, and therefore if land be warranted to I &, and not to him and his heirs, or to him 
and his Aſſigns, or to him his heires and aſſigns; in this caſe neither the heir nor the af. 
ſignee may vouch or have a Marrantia Cartæ; and yet in ſome caſes where it is ſo, the 
he x l ey. be nh P by Dedi. and by h 
warranty to an E a Partition, by De 0 

=, doth alwayes go in Privity, and fore an aſſignee in theſe ues 

of it. 944 yet iff ca s of Exchange and Dedi, an Aſſignee may rebut. But 
che aſſignee of a leſſee for life may take advantage of the warranty in Law annexed to 
his eſtate, 'Cook ſuper Litr,384. 

If one grant to warrant Land to another, — — in this caſe the 

be or Aſſigns, heir of theꝶ ſſignee, or Aſlignee of the heirs of the Feoſſee or Aſſignee 
of Aſſi 4787 in infinitum, ſhall take advantage of the warranty, Cork,3.17, [mper 


= 
5 re if one enſcoff I S to have and to hold to hi his heires and aſſigns, 
ani wipe the land to him hs heres and aſlignes, and ef dothenfeoff Z and his 
heires, and B dyeth; in this caſe the heire of 4 ſhall vouch as Allignee to . 
Andifoncento eA ind B , Halendum, to them and their heires, and warrant 
the land ro them, 'theirheits and aſſignes, and A dye, and B doth ſurvive and dye. 
-is hire enſoffe ©; in rhis caſe C ſhall take advantage of this warranty as ar 
"If one enſeoff & with warranty to him, his heirs and aſſigns, and A doth en- 
feoff g, and I doch re-enfeoff 4; in this caſe neither A or his Aſſigns ſhall ever take a- 
r And yet if 8 eafcoffthe heir of i he may take adur- 


If one make a — 1 with warranty to the Feoffee, his heirs and aſſigns 
ind the Peoffee doth make a Feoffment over to another by word without deed : 2 
this caſe the ſecond Feoffee ſhall have all the advantage of this warranty, 

go alignee by word, ſhall bave the ſame advantage that an Aſſignee by — hat 


: If a Fevifement be thade with warranty to a man and his heires and nes, and he 
make a pt in tail, the remainder in fee, and the Donee make a Feo t in fee ; 
this 1 


e e 
. here with warranty to the eldeſt and bis 
reed wid r 
O advantage at warranty, becauſe he comes in 
855 — * by in ene ub they an ae no warranty ſhall take ad- 
albeit they can take no other advantage by it. 
thi to two their heires and aſſigns,and one of them doth make 
12 5 eoffee in this caſe ſhall not take advantage as affignee. 

ak the land ſhall take advantage of a warranty, as if a man 
o acres with warranty to him, his heirs and aff and the 
6 wake coffinent of one acre of it to another: in this caſe the ſecond 
Jo; tut 2dyatitage of the warranty as aſſignee. And therefore herein there 
a flifference berweenl rhe whole eſtate in part, and part of theeſtate in the whole 
9105 att, for if 4 man have a warra to him, his heirs and aſſigns, and he make 
2 or gift in tail; in theſe ca —— not take advan- 
tage e warranty asaſfipns : but they may vouch the leſſor or donor upon the 

e Kors Cos wer © Litr 385. 
Teaſe for life bè ma ende; ſuch a leſſee may vouch as aſ- 

e bach f warranty. Cob ſuper Litt. 384. 
E. Her him and his heires with warranty, and he” 
—— 17 in this caſe the ſon may take ad- 
Cock ſuper Litt, 384. 

'f# man enfeoff a woman with warranty, and they intermarry and are impleaded, 


and upon the default of the husband. the wife is received, in this caſe ſhe may vouch her 
na. band. E te f converſe. Cook ſuper Lit. 390. 


if 


— 


Caar:i6s W. arranty. 
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[fa woman enfeoff a man with warranty, and they intermarry and are impleaded , 
the husband in this caſe ſhall vouch himſelf and the wife. Cook ſuper Litt 390. 

He that comes into the land meerly by act of Law inthe poſt, as the Lord by Eſ- 
cheat or the like, ſhall never take advantage of a warranty; and therefore if tenant 
in dower enfeoff a villaine with warranty, and the Lord of the villain enter: 
or a Feoffment be to a Baſtard with warranty, and he dye without iſſue, and 
the Lord enter by Eſcheat; in theſe caſes the Lord ſhall never take advantage 
of - theſe warranties. 26 H. 8 3. 22 Aſſ.pl.37. 29 . 34. Coky 62 63. 

But otherwiſe it is where a man comes to land by limitation of uſe or a com- 

mon recovery, which is by the act of the party, for if tenant in taile being in of another 
Eſtate, i. by diſſeiſin, or Feoffment of a diſſeiſor ſuffer a common recovery, and 
a collateral Anceſtor of the Tenant in tail doth releaſe with warranty to the recove- 
ror, and after the recoveror doth make a Feoffment to uſes, which are executed by the 
Statute of 27 H.8.and after the collateral Anceſtor dieth, in this caſe the terre tenants 
may take — of the warranty by way of rebutter, albeit the eſtate be transfer · 
red in the poſt. | : 
- Soif — whom the warranty is made, ſuffer a common recovery, and after the 
Anceſtor dieth; the recoveror may take advantage of this warranty by way of re- 
butter, for any man that hath the poſſeſſion of land, albeit he have no deed to ſhew 
how he came by the poſſeſſion of it, or how he is Aſſignee, may rebut the Deman- 
dant, and ſo bar him and defend his own poſſeſſion : And therefore the tenant by the 
courteſie, donee in tail that is in of anothers eſtate, an Aſſignee by force of a warran- 
ty made to a man and his heires, Feoffee of a Donee in tail may rebut and bar the De- 
mandant by the warranty. 

If one enfeoff another of an acre of roms with warranty, and hath iſſue two ſons, 
and dyeth ſeized of another acre of land of the nature of Burrough Engliſh; in this 
caſe albeit the warranty deſcend upon the eldeſt ſon only, yet both the ſons may be 
vouched. And fo alſo it is of heires in Gavelkind , the eldeſt ſhall be vouched as * 
to the warranty, and the reſt in reſpect of inheritance, Cook ſaper Litt. 376. 1 Ed. 3. 
13. 5 H. 7. 2. | . 

And in like ſort the heir at the common Law, and the heir of the part of the mo- 
ther ſhall be vouched, or the heire at the Common Law may be vouched alone at the 
election of a Tenant. And in like ſort the heire at the Common Law ſhall be 

vouched with the heire in Burrough Engliſh- And ſo alſo a baſtard ſhall be vouched 
with a mulier. And ifa man die ſeiſed of certain lands in fee, having iſſue a ſon and 
a daughter by one venter, and a ſon by another, and the eldeſt ſon entreth,and dieth, 
& the land doth deſcend to the ſiſter in this caſe the warranty doth deſcend on the ſon, 
and he may be vouched as heir, and the ſiſter alſo may be vouched as heir to the land. 

If two make a Feoffment with warranty, and the gne dye; the ſurvivor ſhall not 
be charged alone with the warranty, but the heire of him that is dead ſhall be charged 
alſo. And if two be bound to warxrant land, and both of them dye; the heirs of both 
of them ought to be vouched, and ſhall be equally charged. And if the heir be vouch- 
ed in the ward of three ſeveral perſons,the one of them only ſhall not be charged, but 
they ſhall be charged equally. of. 3 14 ſuper Lit. 386. 16 H. y 13.48 EA; 5, 

Ifa woman an heir of the diſſeiſor enfeoff me with warranty, and after ſhe is married 
to the diſſeiſee; in this caſe I may take advantage of this warr againſt the diſſeiſee 
and rebut him upon it if he fue me for the land. So if the husband and wife ſue me for 
the land of his wife, and I have a warranty of a collateral Anceſtor of the husbands de- 
ſcended to him; in this caſe I may make uſe of this to bar the husband and wife. Cook 
ſuper Litt. 365. | 

A warranty lineal or collateral may be defeated, determined or avoided in all or in 
part. And this is ſomtimes by matter in law, g ſomtimes by matter ig deed. C. on £.392 


” 


warranty ſhall 


If the eſtate to which the warranty is annexed be gone, the warranty annexed there- be laid to be 
unto is gone alſo. And therefore if an eſtate tathto which a warranty is annexed be ſpeſſt, defeated, deter- 
the warranty is determined. And if a mam mate a gift in tail with warranty, and after mined or avoi- 
the Donee doth make a Feoffment᷑ and dye without iſſue, the warranty is gone. Cook — FO how, 


1096 1,2. 3.62. Lit. Sect. 641. Cook ſuper Lit.392. 
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Releaſe. 


Defeaſance.) 


So if tenant in tail diſcontinue the taile, aud the diſcontinuee be diſſeiſed, or make a 
Feoffment on condition, and a collateral Anceſtor of the iſſue releaſe to the diſſeiſor, 
or feoffee on condition, with warranty, and after the diſcontinuee doth enter upon the 
diſſeiſor, or on the Feoſſee for the condition broken; in theſe caſes the warranty 
made by the collateral Anceſtor is gone, So if a Seigniory be granted with warranty, 
and the tenancy eſcheat ſo that the Seigmority is extinct; hereby alſo the warranty is 
defeated. So if a collateral anceſtor heretofore had releaſed with warranty, and then 
had entered into Religion, this warranty had bound; but if after he had been de-ar, 
raigned the warranty had been defeated . Brownl. 2 part 16g. 

If the father make — to — — heir — warranty and die, 
ſo that the warranty dn the ſon, hereby warranty is gone. And 
ifa feoffment be made to a man and heirs,and be dycth, leaving i — 
this caſe the warranty fhall be divided and is not determined. Cock ſuper Lit, 384. 
Bro. Warranty 27. | 

If tenant in tail doth make à Feofimens to his Uncle, and after the Uncle doth make 
a ſeoffment in fee with warranty &c. to another, and after the feoffee of the Uncle 
doth re-infeoff again the Uncle, and after the Uncle doth infeoff a ſtranger in fee with- 
out warranty, and dyeth without iſſue, and the Tenant in tail dyeth , hereby the war. 
ranty made to the firſt Feoffee is defeated. So if the Uncle make the warranty to the 
Feoffee, his heirs and afligns,and take back an eſtate in fee, and afterdoth enfeoff ano- 
ther But if one make a feofiment with warranty to the Feoffee his heires and aſſigns, 
and the Feoffee doth re- inſeoff the Feoſſor and his wife, or the Feoffor and a ſtranger; 
in theſe caſes the warranty is nat defeated, but doth continue ſtill. So if two do make 
a feoffmeht with warranty to one, his heirs and aſligns, and the Feoffee doth re-infeoff 
one of the Feoffors; in this caſe the warranty is not gone. And if in the firſt caſe the 
Feoffee make an eſtate to his Uncle in tail or for life,faving the reverſion, or a Leaſe for 
life the remainder over &c.iq this caſe the warranty is only ſuſpended. Lis. Selt.743 
Cock juper Lit.390. Lit. Sett.744. If one make a Feofiment or releaſe with warran- 
ty, and after is attainted of Treaſon or Felony ; hereby the warranty is gone; and albeit 
he do afterwards obtain his — the warranty is not revived. Coo ſuper Lit,391. 
If a feoffment with warranty be made to two or more, and they being Joyntenants do 
after by deed make partition; by this the warranty is determined. (546.12, Soif 
two Jointenants be, and one of them diſſeiſe the other, and be that is diſſeiſed doth re- 
cover in anaſliſe and hath judgment to hold in ſeveralty; hereby the warranty is de- 
termined. «Adjudg. Hill 22 Jac. B R Enſtace and Sholes Caſe. So if A and 3 
be Jointenants of white acre tor life, and A by fine doth grant to B rotwm & quice 
quid b. bet in tere mentis, hereby the warranty is gone. But if a partition be abby 
Judgment upon a Writ by force of theStatute of 13 HF. 8. this doth not defeat the 
warranty fallen to them, but it ſhall be djvided between them, and they ſhall all of 
them take advantage of it. 

If one enfeoff three, with warranty to them and their heires,and one of them releaſe 

to one gf the other two; hereby the warranty is gone for that part. But if one of them 
releaſe to the other two; in this cafe the warranty is not gone, but doth continue, and 
they may vouch upon it. Cook /xper Lite, 385. | 
' Tf oneenfeoff two men and their heirs,and-one of them doth make a feoffment in 
ſee ; hereby the warranty is not determined, but the other may take advantage of it 
notwithflanding. Cook ſuper Lu. 385. If the that hath the warranty, or the 
eſtate to which tho warranty is annexed, releaſe to him that is bound to warrant all 
warranties, or all covenants real, or all demands, by either of theſe releaſes the war- 
ranty is gone. So allo if by a Defeaſance made between the parties it be agreed the 
warranty ſhali be void, by this defeaſance the warranty may be avoided alſo. Or if it be 
ſo agreed that the Warrantee or his heirs &c.ſhal not vouch, or have a Marrantia car- 
7a by this the warranty is avoided in part. Cuck ſuper Litt. 393. 392. Lit. Sell. 748. 
8 If enant in — — ——— h — — another in fee with war- 
ranty, if in this c ſoofſer e tho warranty to his Uncle; hereby the warranty 
is extiat Bue if a gift in taile be made with warranth, in this caſe a releaſe made by the 
Tenant in tail of this warranty will not extinguiſh it, Cook ſaper Lit. 39l. 
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If the arties between whom the warranty is, intermary, hereby the warranty is ſuſ . 
pended during the Coverture in ſome caſes, Cook ſuper Litt. 390. 

If tenant in tail doth make a Feoffment in fee with warranty, and diſſeiſeth 
the Diſcontinuee, and dieth ſeiſed, this doth ſuſpend the warranty. Cook ſuper 
Litt. 330. 

If two make a Feoffment in fee, and warrant the land to the Feoffee, 
and his heires, and the Feoffee doth releaſe the warranty to one of the Feoffors . this 
doth not determine the warranty of the other as to the moyety. So if one doth en- 
feoff two with warranty, and the one of them doth releaſe the warranty, this 
doth not extinguiſh the warranty for the other moity, but it doth continue 
ſtill. 

Aw alſo may loſe his force by taking benefit or making uſe thereof, for af. 
ter a man hath once taken advantage thereof, in ſome caſes he can make no further uſe 
of it: of which read Cook ſuper L11t.393. 


CHAP. CLXVII. 
Of Wales, War, and Waſte! 


AEES9s OR Wales, ſee Stat.28. Ed.3.2. 9H.4.4. 2 H. 52. 26 H. 
SERENE 8.4. 26 H.8.6. 27 H. 8.7. 33 H. 8. 13. 34. 35 H.8.36. 
10 2 Ph.& .. 15. 18. Elix. 8. 27 Elix. 9. 

For propagation of the Goſpel in Wales, eAF 22. Feb. 


1649. 


For War, Muſters, Soldiers, Captaines, Armour and Ar- Wars 
h | med men, fee the Statutes, Magna Charta J. 1 Ed.3.5.7. | 
18 Ed.3.7. 5 R.2.10. 7 Ed.l. 2E4.3-3. 20 K. 2.1. 4 H.4. 
15. 18 H,6.18,19. 7 H 7.1. and 7. 11 H.. 18. 3 H.8.5. 2 and 3. Ed. 2. 4and 
5. h. & Aar. 3. F. Elix. 5. 31 Elix. 2. 19. H. 7. 1. 3 Car. 1. Cromp. Pur. 83. go. 
Theſe Lawes are of little uſe now. 
The Militia is governed now by the ſtanding Council of War only. 
For the Committee of the Army, ſee Ordinance Zanwary 28. 1653. Faly 


I653. 
For the relief of maimed Souldiers and their widowes, and their children. See Relief of mai: 
Aft 13 September 1651. See my Book of Juſtice of Peace, chap.35. med Soldigrs. 


For billetting Souldiers, ſee 19 Decem 65. 12 Hay 1649. and Free- Quarter. — = 
lers 3 rec» 


Ord. 4. Decemb.1647. Quarter. 


Of Waſte. 


1 word, (waſte) is ſometimes taken for a wrong done by a Tenant to him in Maſte, what. 
Reverſion, where a Tenant for his own or anothers life, in Dower, for years, 
or by the courteſie of E»g/and, or a Guardian in Chivalry , when he to the prejudice 
of him in reverſion, or the heir, doth make waſte or ſpoilein the Houſes, Woods, How many 
Gardens, Orchards or Lands he doth hold. And fo it is either voluntary, when t he kinds there are. 
Tenant doth willingly do it: or it is permiſſive and negligent, when the Tenant doth 
ſuffer ir to be done. Termes Ley. (ook apo Litt. 1. part 53.57. : 

This word is ſometimes alſo de Action or Writ that is given to relieve _— - Wade 
a man againſt ſuch a wrong done, is defined to be a Writ lying where any Te. 
Aaaaaad22 nant 
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nant for life, years, in dower, by the courteſie, or Guardian in Chivalry, dech mak© 
How many waſte, then he in Reverſion ſhall have this Writ. | 
kinds of it And this is either inthe Tenet, when it is brought againſt him that hath the pre- 
there are. ſent eſtate, or in the Jesuit, when it is brought againit him that had, but now hath 
Seck. 1, not the eſtate in the land: and by this Writ in the Teuer, the waſte being found, he 
Locum uaſtuum ſhall recover treble damages, and locum uaſt at um, the place waſted, (i) TheLeC. 
ſee for life or years that is convicted of this offence, ſhall loſe, and the Plaintiff in 
this ſuit, if he recover, ſball recover treble damages, and the place waſted : that is 
if it be in a whole houſe, the houſe, the whole houſe ; if it be in one or two roomes 
ſpar ſim, thoſe roomes, if it be in a Cloſe, as much of the Cloſe as is waſted ii it be 
in Trees or Hedg-rowes, the circuit of the root and no more; and ifit bein the cor. 
ner of a Wood here and there, that corner of the Wood only; but ifit be in divers 
places of the Woods /parfim & cireumguaque, here and there, perhaps the whole 
wood; and this he ſhall recover dchargd of all incumbrances, So that if Leſſee 
for life make a Leaſe for years, and after enter into the Land and make waſte 
and the Leſſor recover the Land, in this Action he ſhall avoid the Leaſe made before 
the waſte done. And if Leſſee for life do waſte, and after grant a rent out of the 
Land, and after in this Writ the Land is recovered, the Leſſor ſhall hold it diſchar- 
ged. But if the waſte be before the grant of the Rent, contra. Cook upon Litr. 
23 3. & But if it be in Tenuit nothing can be recovered but damages. And it the waſte 
be done by a Guardian in the Wards land, to the value of twenty ſhillings, the Ward 
may ſue this Writ, and ſhall hereby gain his liberty; and the Guardian ſhall loſe the 
wardſhip of body and land: And if chis be not ſufficient, the Ward alſo ſhall reco- 
ver damages belides. Mari. chap.23. Weſtm. 2. 14. Stat. Waſte 10 Ed.1.Glouc.ch, 
5. Ola N. B. 36. Cock I part 54. Cook 11.50. Dyer 281. 15 H. 17. 14 Ed.; 10. 
13. Fitz Weſte 62.75. F. N. B. 49. | 
Where this Aa- This Action lyeth and may be had by him that is in Reverſion or next in Remains 
Qion licth or der, in fee ſimple or fee tail, after the particular eſtate for life &c. ended ; Or by his 
a "hee of Heire, or by the Grantee of the Reverſion or Remainder, or by the Grantee of ſuch 


the perſen — Heireor Grantee : and fo by any Grantee of the Reverſion in inſinitum. Cook 1 part 
wronged; and 53. F. N. R. 57. 

who may have But a Tenant for life, or he that hath a leſſe eſtate then of fee ſimple, or fee tail may 
this Action or not have this Action. Ney 26. Cook mpon Litt. 273. But it will not [ye for an heir 


_ wor for or grantee, for a waſte done by the Tenant in the time of the Anceſtor or Grantor: 


Seck. 2. 


Nor can the Grantor, after this grant, bring an Action of Waſte for Waſte before 
or after the grant. Nor will it lye for the Grantee of a Reverſion for a waſte done by 
the Tenant before or after the Grant until Attornment; nor after Attornment will 
it lye for any waſte done before Attornment ; though it were not puniſhed before by 
the Grantor. Dyer 31. Cock 6.68. Perk. 93. 48 Ed.;3.15. 9 H.7.20. And yet it 
is ſaid, it an Action of waſte be depending, and the anceſtor dye, that the heir may fi- 
niſh this Action. Star. 11 H. 6.5. 

And if two Copartners be of a Reverſion, and a waſte is committed, and one of 
them dye; in this caſe the Survivor and the Aunt may maintain the Action. Cohn 
par: 53. A body politick, and the Succeſſor or Grantee of ſuch a body that hath a 
Reverſion, may have this action. But yet ſuch perſons cannot have this Action for 
any waſte done inthe time of their Predeceſſors. F. N. B, 34. 

If a Leaſe be made for life, the remainder in tail to another, the remainder in fee to 
Leſſee for life, and the Tenant for life do waſte , hein the next remainder ſhall have 
the action againſt him, F.N,B.go. Cook, 1.45. 

And if there be tenant for life, the remainder to another for years, the remainder 
to a third in fee, or in tail to a third, or a third have the reverſion, and the Tenant for 
life doth waſte , in this caſe the action may be brought againſt him preſently ; but 
execution for the land may not be had till the Leaſe for yeares be ended. But if the 
mean leaſe. be a leaſe for life, no Action will lye till the death or ſurrender 
of the Leſſee. Remato impedimento emergit Actio, Cook 5, 76. 2.92. Fitz N. 


B.59. 2 
And if one make a Leaſe for life, and after gal the Reverſion for years, no Acti- 
0 


n 
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on will lye during the yeares. bur, it after a Leaſe tor lite the Leſſor ſhall make a 
Leaſe for yeares to begin after the eſtate for life ended: this is no impediment. . Fitz 

aſte 18. WY 
1 the Lord that hath a Reverſion by Eſcheat, and one that had had a Re- 
verſion granted from the King, and he that hath a Reverſion by deviſe; though the 
Tenant have not atturned, may have this Action for waſte done by Tenant, F. N. B. 

60. And yet it ſeems in Kelw, 109. That this Action is not maintainable without a 

ity which is not in the caſe of the Lord in by Eſcheat. 

If Tenant in tail make a leaſe for life of the Land, and the leſſee for life do waſte , 
the Tenant in tail ſhall have the Action. Brownl.1.part 238. 

If two Jointenants, Partners or Tenants in common be, and one of them before n 
partition made, make a Leaſe to a er, and he do commit waſte, they muſt both Aion. 
of them bring the Action; but he only that made the leaſe ſhall recover the damages. 
.S. Jac. Curia. Cook 1. part 53. F. N. B. Go. 

And if A and B be Jointenants for life, the fee ſimple to , and they two make a 
Leaſe for life, and the Leſſee do waſte, in thiscaſe they two muſt joyn in this Acti- 
on. 13 H.7, 15. F. N. B. 59. For one Tenantincommon. of a Reverſion cannot Tenants in 
have an Action of waſte alone without his companion. M. 36.37 Eliz. (wk, B. Hill common. 
and Hart: Caſe. 7 

And if Tenant for life and he in Reverſion or remainder in Fee joynin a Leaſe for 
life or years, and this Leſſee do waſte, they muſt both joynin this Action, and the 
firſt Leſſee for life ſhall recover the place waſted , and the firſt Leſſor the treble da- 
mages. 27 H.8.13. 22 H.6.24. _ part 42. | 

If the Lands be granted to two, and the heires of one of them, and the Tenant for life 
do waſte in this caſe the other Jointenant cannot have this Action, but his heirs may. 

F.N.B.87. Cook 1 part 53.200. 

If a woman covert have any cauſe to bring this Action, ſhe and her husband muſt qo 
joyn in it: and ifthey two make a Leaſe of their,or of the wives land, and the husband Wife 
dye, and ſhe bans another husband, and the Leſſee do waſte, the husband and wife muſt 
bring the Action. . ly 

80 if three Copartners divide the land, and one of them hath a Reverſion to 
her part, and then ſhe marry a husband, and after the Tenant do waſte , in this caſe 
the husband and wife muſt joyne in the Action. 9 H. 6.43. F. N. B. 57. 

If chere be husband and wife in remainder in ſpecial taile, and the wife dyeth 
without iſſue; in this caſe the Husband cannot now have. this Writ againſtthe | 
Tenant ; and if the Suit were begun, it will now abate by her death. Cook upon — 
Litt.285. 

This Laion lyeth againſt a Tenant for liſe, either his on or anothers life occu- 
pant, a general or ſpecial tenant in Dower, or by the Courteſie, a Tenant for years — * — 
though but for one year or half a year. G owe. chap. J. F. N. B. 60. Cook 109.6. 37 do the mag 
6.73. But not againſt a Tenant in fee (imple, fee tail, in taile after poſſibility of iſſue and againſt 
extin& or againſt him that hath an eſtate of Frank-tenement only diſtendible; as if te- hom it ein, 
nant in taylezmake a Feoffment or bargain, and ſell his land to another and his heirs — = 
Cook 10.98. Nor againſt a Tenant by Eligit, Statute-Merchant, or Staple, Tenant "FX : 
in Mortgage, or Tenant at will. Cook 50.89. 1.57. 6.41. N. B. 41. F. N. B. 5g. : 

Nor will it lye againſt Leſſee for years or life after ſurrender of his eſtate to 
the Reverſioner, and his acceptance thereof, Ola N. B. 36. A. 4. Pac. B. R, in Mor. 
layes Caſe. 

It lyeth againſt Leſſees for life and yeeres, for waſte done by themſelves or ſtran- 
gers, and that whether they come by their eſtate by leaſe or deviſe. Plow.10. Cook 
1 pert 53. 

'fLeſſee for life make a Leaſe for yeers, and the Leſſee for yeers do waſte: he in 
reverſion muſt have his remedy againſt the Leſſee for life, he ſhall have his coun- 
ter remedy againſt the Leſſee for yeers by Action ofthe Caſe. Paſcb. 38. Eid. 
B. R 


Jointenants. 


if Leſſee for yeeres grant away of his term, the Action muſt be brought | 
againſt the firſt Leſſee, and not a l this Leſſee of part of the term, * 6 
If 
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Execators. 


Tenant in 
dower by the 
Courtefie. 
ect. 4. 


If Tenant in Dower, or by the Courteſie, aſſign or grant over his or her eſtate 
and afterwards the Grantee do or ſuffer waſte, the Tenant, not the aſſignee, muſt be 
ſued. F. N B. 56. 

Ha Leſſee for life or yeares grant over his eſtate in the Land, but doth ſtill take the 
profits of it, or grant it over to that end, that he in reverſion may not know againſt 
whom to bring his Action; in this caſe he may bring his Action againſt the Leſſee or 
his Aſſignee at his choice. Stat.11.H.6.5. ( ook 5.77- 

It lyeth againſt a Leſſee for life or years, after he hath aſſigned his terme for the 
waſte done by him before the Aſſignment. But for the waſte done after the AC. 
ſignment, the Action muſt be brought againſt the Aſſignee, and ſo each of them are 
to be charged for his own time. And yet if the Leſſer beg a waſte, and then grant 
over his eſtate, and theGrantee continue the waſting , in this caſe the Action may be 
laid againſt the Aſlignee. FN B 56 OldNB 37. 

If Tenant pur auter vie do waſte, and the life dye; yet the Tenant may be puniſh- 
ed in this Action, Cock 1 part 285. Cook72. 5 12. 

If the Tenant grant his eſtate over on condition, and — do waſte, and the 
Tenant enter for the condition broken , the Action be brought againſt the 
Grantee, Cook 1 part 54. 

It will not lye againſt Executors or Adminiſtrators for a waſte done by the Teſta- 
tor, for moritur cumperſona, Kelm 105 FN 57. 

And yet it will lye againſt the Executors of a Leſſee for years, for waſte continued 
by them: as if a Leſſee for yeers begin a new waſte by digging a Mine or the like and 
deviſe the term to another; and the Executors enter and continue the waſte, go to 
dig in the Mine or the like, and after aſſent to the Legacy; this Action will lye 
againſt the Executors for the continued waſte, C vk 12. 10 Ed4 1. Brownl1 part 
238. 2 part 133. 

This Ton lyeth againſt an Infant, not only for a waſte done by himſelf, but alſo 
for a waſte done by a . Cock 153. ; 

This Action lyeth againſt Husband and Wife. If a Leaſe be made to the wife a- 
lone for life or yeers, and ſhe or her husband do make waſte, this Action muſt be a- 
gainſt them both whiles are living, and it will not lye againſt one of them, F N 
Z 57. But if it be a Leaſe for life,and ſhe dye, the Action is gone, and will not lye 
againſt the husband, albeit he did joyn in the waſte : and yet if the husband be poſ- 
ſeſſed of a term in the right of his wife, and he do waſte, and then the wife dye; in 
this caſe he may be ſued for this waſte, Cook 1 fart 54. Cook 5 75, 2 H. 4 3. And 
if ſhe be Leſſee, and take a husband that doth waſte and dye, ſhe may be charged 
for this. FN 58 5. NB 36. 

If lands be given to husband and wife, and the heires of the body of the husband, 
or the heires of the body of the wife, and he dye, and ſhe do waſte , or ſhe dye and 
he do waſte, in this cafe the heire may have this Action againſt the husband or wife, as 
the caſe is FN B57. | 

It is ſaid, That if a Husband and wife have a joyint eftate,and the husband do waſte 
and dye, and the wife agree to the eſtate, that the Action will lye againſt the ſurvi- 
ving wife, for this waſte of the husband. Sed quere Cock 1 53. N B 36 58 59. Bree. 
Waſte 11. 

Ia Tenant in Dower, or by the Courteſie, grant over her or his eſtate, and after- 
wards waſte is done; for this waſte the Action muſt be brought by the heire againſt 
the Tenant, not the Aſſignee; and yet if ſuch a Tenant by the Courteſie grant over bis 
Eſtate to a ſtranger, -after he hath attorned to the Grantee of a Reverſion upon a 
Grant thereof made before, and the Aſſignee doth waſte, in this caſe the Action muſt 
be brought againſt the Aſſignee, and not againſt the Tenant by the Courteſie. So if 
the wife Tenant in Dower grant her eſtate to a ſtranger , and after the heir grant the 
Reverſion in Fee to another,and the Tenant atturn,and after the Aſſignee doth waſte ; 
in thiscaſe the Action muſt be brought = the Aſſignee or the Tenant in Dower ; 
not the Tenant her ſelfe; for in both caſes after the beire hath granted away his Re- 
verſion, the Tenants after Aſſignment of their qftates ſhall nor be charge, Cook 1 


art 54310, : 
part 5 1 
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J If chere be cwo Joiutenants, or I enants in common, in Fee or for life, of a Wood 
or Common of eg. or fiſhing, or the like; and one of them doth walle againk the — 
will of his companion, he may ſue the other, and he may be ſued for this : otherwiſe J — 
it js of Partners. Copk 1 part 200. 4 

If Tenant for life be diſſeiſed of his eſtate, and the Diſſeiſor commit waſte; the nidcizor. 
Leſſee fur life, * the Diſſeiſor ſhall be charged in this Action for this wrong.  Brog, 

Waſte 36. NB 3 

15 ee againſt the will of che Leſſee, Tenant in Dower, &c. do walte ; this Sanger 
Action may not be brough oght again ainſt the ranger, but the jeſſee or tenant for this Walle: 
and he ſhall by an Action of Tre e recover as much as he loſeth againſt the — 
ger. D& 934 Cech i part 54. 

It lyeth the Guardian in Chivalry, for waſte done by himſelf, but not fox Gardian in 
waſte done 55 a ſtranger. £2 okG7. 1 part 54. And ſo alſo his Grantee of the Ward Chivalry. 
ſhip; but againſt each o them for the waſte in his owne time only. And yet it is ſaid, 
it will lie againſt the Ae of this Gardian for the waſte dene h the Gardian, Cork 
512. Fitz Waſte 10. If two Jointenants be of a Ward, and ons of them do waſt 
ai 2 Fg part Fo 1 

It js ſaid it wil ſye againſt a Gparguan in Soccage for wa y binfelf, though In Socesg:. 
not for waſte done by a ſtranger, FN B 59. But the conttary is armed by C 
I «rt $ 4+ 

Voluntary and negligent waſtes are alike puniſhable. 2 I, 'TheLofſce or Te- In reſpec el 


nant is bound by Law to keep the houſen in gs plight os they arr when Racking Bt 
he comes to them; and if he dach not ſo, but — ſt t by his ee which * 
0 grow ruinous; this is waite for which the Leſſor may in this A jon, dg 90 1 
Bro Waſte 130. done. 

But forthe further opening ofthis point, take theſe things, In Houſes. 


1 To ſufferit to decay, is waſte, albeit ere be no Timber upo the thiogg07e- ee. 5 
pair it; for the Tenant mut procure timber at his pm ap 
RY 22 e nouke , 
part (chat is) any principal walls 
roll, whether they be hn yo tm down hell 
725 FN Bog. Andy W gown houſe main 
5 or lat up for ne. hs _—_ 60 waſte, - Brey 
Ware 19 
3 ele houſebe yngovere by engel. aud the Tenant do bot repait it in con- 
venient time, this is waſte. le part $3 

4 To ſuſſer the houſe to be bum by negligence or milchance; is wate, Copk 1 

$3 

-— If the houſe be migous when the Tenant * 1 . 
9 and do not build it up againe, ihis js 


Hart 5 
6 is waſte in the Tenant( as ſome ſay)to bad up a new hopſe.chough. 
of his own; yet —— doubt — — 0 it be — builded . 
| the houſe to decay, is is another And pet to pull down an houſe ready 
to fall, and to ſer un another with his own ug of the ſame length and breadth is in 
the Tenant no waſte,S0 neither to ſer up a ho vie wich is cones that hp blown 
down by wind or tempeſt, though ic be leſſer then the farmer, houſe. Aras Wofe 39 
98 Cub I part 53 12 H46 11 EA Stan. 

7 To take away, pull H, or break downe the Wainſcots, Doors, Windowes, 
* — or any othar the inſeparab le incidents of the houſe, "being ſer up 
and faſtned by the Leſſor or Leſſee, or whomſoever, is waſte. Cook 4 94 1 pars of 
ty Inſ 53 

8 To ſuſſer the houſes,covered at the time of the tenants taking to it, to he yncover- 
ed ſo long, as that thereby the principal pieces of timber of the (vis) 
the Reames, Rafters, Sparres, Planchers, {600 aud rot, is waſte. But the 
not covering of a new frame of buildi when the tenant comes to is, is 
not waſte. And ifit be uncovered — tenant comes to it, though by this 

meanes 


222 10 U 


— 


Waſte. 


— — — 


Cuap. 167 


— 


rneanes the houſe fall down, it is no waſte: and if the uncovering do not produce 


the eſſect of marring the timber, this is not a waſte. Coc 1 part 53 Bros Wafte 69 


455 82. 12 H44. 10H72. FN 59. 

9. If the houſe be proſtrate by tempeſts, floods, or burnt by lightning, or be pro- 
ſtrate by enemies, without any default or power to prevent it inthe Tenant. or if 
at his coming into it, it be ſo ruinous, that it cannot be kept up, and it fall 
down, and the Tenant build it up again with ſuch materials as remaine, and o- 
ther timber of his own , or (as ſome ſay) the timber upon the ground, and build 
it no larger then it was, this is no waſte, Crok 1 part 53, 54 Bros Waſte 117 82. 
Yet I doubt of the laſt, for he is not in theſe caſes bound to repaire it, nor are theſe 
ſpoiles any ſuch waſte, for which the Tenant is at all puniſhable. Cook 10 
139 11 41 4 64 FNB 59 Brou.Waeſfte 19 130 Dyer 36 PN CO 20H 


i rn © 
In Trees and. The Tenant is to preſerve the Timber Trees on the Land, and if he make ſpoyle 


Woods. 


for timber (it ſeems) may be cut for that uſe, 11 H6 1. 


in them, this is , waſte; for which he in reverſion ſhall haye this remedy, 
But for the further opening of this point take theſe things. | 

1 Jo cut or break down or root up Trees that are or may be timber, as Oak, 
Aſh, which are timber in all Countries; or other trees in ſome Countries where 
Timber is ſcarce : Elme whether young or old, above or under twenty yeares of 
age, to fell, build a new houſe or a new roome, or to any other purpoſe then 


towards the neceſſary repair of the old houſe or houſing, being on the land at the time 


of the Leaſe and in decay by age or tempeſt, is Waſte. 15 H 7 21 Kelw.gy5 11H 4 
11 12 HI Dyer 314 11 H61 FN 8Bgg 7 H640 Cook I part 53. 

2 To cut down timber for reparations at unſeaſonable times that it dye; or to cut 
it, and after to ſell it, or employ it to any other uſe, is waſte : And though after ſale he 
buy it 3 imploy it to reparations; yet it is ſaid this wil not help the caſe.12 EA 
3 Waſte . 

3 —— fay, To cut downe timber to build new honſes, broken or burnt down 
by fire, water, enemies, or the like hand of God, is waſte, becauſe he is not bound 
to repaire-it; nor is it any waſte inthe Tenant, Dyer 36 Perk,738. It hath been 
faid,, That if a Tenant cur down timber-trees, before there is need of reparations, 
and keep them till the timber be ſomewhat ſeaſonable; or to cut down more then 

ſo he keep it for that uſe, and do not miſ- imploy it, is no waſte, A1 37 
& 38 Elis. per curiam. But it ſeems the contrary hath been adjudged, A 39 40 
Elix. Cm. B. is Gorges cafe. But if an apparant need appear, it may be cut a little 
before it be uſed. Cook 1 139 1148 664 FN 59. 

4 $0 it is ſaid, That to cut down timber for neceſſary reparations,and then to ſell ic 
and uſe his own,or ſo much thereof for reparations,or repair the houſes with the mo- 
ney, is waſte, 12 Ed 3 #afte 20. I doubt this firſt caſe. Cook 1 part 53. 

+ 5 To car down timber to repaire the houſes decayed by the Tenants default, it is 
waſte, and a double waſte, F N B 59. Cock 153. Ifa houſe be ruinousat the time 


of #Leaſe.and after fall, andthe Tenant cut down timber to repaire it; this is no waſt 
Cook pan ya. | 


-- To cut young timber trees to repair, when there is enough of fitter timber befides, 
is waſte, 11 H61..13H721 F NB 60. 

7 To cut down all the under woods in a wood where no higlf- woods are growing 
am ie, is waſte,· Fro. chap. 41 1. So, to cut down ſuch a wood, and then to ſuffer 
Cattel to crop it, being newly felled, and kill it, or to root and ſtub it up, this is waſte, 
FNB59 Cooki' 54." | | 

8 Io cut down timber trees for fire · boot and hedg-boot, when there is enough o- 
ther hoot; is waſte, per two Juſtices: -P.7 Pac. B. E. 

9 To cut down ſuch trees for fire, as are not fit for fire, being timber, and only hol 


low and dry at the top: is ſaid to be waſte: but if they be hollow and dry and dead, 


that they bear not fruit nor leaves in Summer; if then the Tenant cut down ſuch trees 
forfire-boot this is not waſte. And by this, it ſeems, otherwiſe they are not to be cut 
down for fire-boot, Dyer 332 Cook 1 part 53. And yet trees that will never be fit 


10 If 
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10. If a man leaſe his land wherein is an open Mine, to another, with all the Mines 

in it, for years; and the Leſſee cut timber trees upon the land, to uphold theearth 

about the Mines, to keep it from falling, it ſeems this is no waſte, Paſch 17 fac 
oh B. 

1 r To cut down more fire- boot, hay- boot, hedg- boot and houſe- boot ( to keep 

it as he found it) than is neceſſary; or to cut down the green wood, when there is 

ſutficient dry and dead wood, is waſte, Bros Waſte 130 FN 59 Coek 1 part 53 


4 It is ſaid, That to cut down Willows, Beech, Birch, Maple, or Aſpe that 
grow in the ſight and view of a Manor-Houſe, or are a ſafeguard to it, is waſte, 
40 Edw 3 25 (l part 53. ; 
13. To cut great Hazlesina Wood and Country, whereis no other wood, may 
be (as ſome fay ) waſte, 40 Edw 3 25 Bros Waſte 21. 
14. To ſhroud timber trees at ſeaſonable times; to cut down, or fell Willow, or 
other trees that will not be timber, dead wood, or under wood, for fire, is no waſte, 
FN B 5960. 
15. 10 fell Copices and under- woods, to ſell every five, ten, or twenty years, as the 
courſe of the Country is, and Tenants have been uſed todo, is no waſte, 10 H 7 2 
FN 59 60 11H61. 5 
16. Io cut or moote Thorns or Buſhes growing in a ground for the bettering of it, Thorns. 
is no waſte, Dyer 37 43. So to cut up black · thorn to burn, though it be in a Cham- 
pion Countfy, where fuel is ſcarce, N 8 fac Curia, And yet it is ſaid, it may be 
vaſte, to cut white · thorn in ſuch a country; unleſs it be for reparations. So to ſuf- 
fer it to be deſtroyed. So it is ſaid by ſome, That to cut down, or grub up quick-ſer 
hedges in a country where fuel is ſcarce, may be waſte, Bros Treſp 136 134411 Cock | 
1 part, folio 53. for that may be waſte in a field country, that is not waſte in a wood- 
Jand country. The breaking of a hedge in other caſes, is no waſte, Bros Waſte, 34 
See Brownl 1-part 2 part 46 167. 
Io cut downFruit-trees, Apple-trees, or Pear-trees, or Plum-trees, or the like, In Gardens or 
growing in an Orchard or Garden, t it be for reparations, is waſte. So to Olchards. 
take away, cut, or pull up ſuch trees halt broken by the wind, or otherwiſe, whiles 
they do yet bear fruit, or the young ſprings of them that may bear fruit, is waſte, 
10 H/ 2 48 Ci. 3 44 Bros Waſte 19. And yet it is no waſte to cut, or deſtroy ſuch 
fruit- trees growing in the fields, out of an Orchard or Garden, nor in an Orchard and 
Garden when they are utterly ſubverted and fruitleſs, Bros Waſte 82 39 Cook 1 part 


33 


To dig or eare up the ground, to make gutters or gripes to the hurt of the ground, Inlands. 
may be waſte. So to eare up ancient deep Meadow, not ploughed in any mans memo- 
ry; grub up wood and turn it into earable, or turn earable into a Wood, is waſte 
e 37 Co:k1 p. 53. But to dig or gripe a foggie Meadow, for the bettering of ic 
is no waſte; Or to let ones earable, or other ground lye freſh ; or let Thorns or 
Weeds over-grow it: or to plough up ground that hath been ploughed within the 
memory of man , or that is ſometimes earable, and ſometimes Meadow . or ſometimes 
Meadow, aritl ſometimes Paſture, this is no waſte, Dyer 361 FN 592 HG 11 
Hill$ }«c B RT reſhams caſe. If the Tenant being bound to repair the Banks, for 
Jack hereof ſuffer the water to overflow, and much to hurt the ground ; this may 
be walte : But if the over-flowing be by ſome extraordinary flood, contra, Cook 10 
139 1 part 53. 

f the Tenant ſhall open, or dig new Quarrs for Coal, Stone, Brick, Metal, Gravel, Mines. 
Lime, Clay, or the like; this is waſte ; unleſs there be ſpecial words in his Leaſe. to 
warrant it: But it is no waſte for the Tenant to dig forwards, in an old Mine that was 
open before. And if a Leaſe be made with the Mines, yet if the Leſſee open any 
other Mines, than what was open before, this is a waſte : But if no Mine were opened 
before; then it is ſaid the Leſſee may open the Mines, and not do waſte, Cook 5 12 1 
part 53 54. It is no walte to dig the Land for Gravel, and ſuch like neceſſaries for re- 
parations, Cock 1 part 53 54 To ſow earable ground to Woad, is ſaid to be waſte - 
becauſe it will bear no corn the next year; Treſpam's caſe, To ſuffer earable to be 


B bbbbbb drowned, 


——— 


1106 


Fa.” 


C 


taken. 


ther things, 


In reſpect of 
the Caſe. 
Ses. 6. 


Treſpaſſe. 


Without Im- 

peachment of 

Wife, 

How it ſhall be in Lands or Tenements : And wis baut Jmpeachment , 

— ſuch reſtraint, Cock 11 82. 
eck 7, 


drowned, ſo that it turn to clay; or to fuffer Medows to be dro 


to be hereby Ruſhie, and little worth, may be waſte, 20 H. 


24t. - 
In Paiks or o- To ſuffer the Walls, or Pale of a Park to be ſo decayed, that it want 
the Deer are, or may be diſperſed, may be a wafte, Bros 130 Cook 1 part 


or deſtroy all the Fiſh in a Pond, may be waſte, 6 R 2 Statham. 
young out of a Pigeon-houſe, Warren, — Vivarie, Eſtagnes, 


taining that ſtore that was there when the 


8 5. nor when his Leaſe is without impeachment of waſte. 


If one demiſe a Cloſe, Habendum the Cloſe with the Trees, and the 
Trees, this is a Waſte: for the Trees do not paſs by the Habendum, 
premiſes of the Deed, Paſch 7 Fac Co B Sir Francis Leakes caſe. 


repair; and the Leſſee 


enant came firſt, may be a wa 
part 53. It is ſaid, That to ſuffer a mud-wall, thatched, or tyled, to be 
whereby it periſh and fall, is a waſte, Bro Waſte 39. But if it be 
the Tenant comes to it, it is ſaid to be no waſte; and fo though 
Bro Waſte 94 Cock 1 part 33. But none of theſe things will be waſte in a 
where he doth them by the leave or command of the Landlord, 


it himſelf, this is not waſte, Cock 1 part 54, 
cut down timber, or, pull down houſes, and the Leſſo 


he take 


incloſure, that 


33. So to ki 
So to take ſo — 


or che like, not main. 


ſte, Cock x 
uncovere 

uncovered when 
it down, 


Tenagt 


Dyer 37 K. 37.8 
Leſſee cut the 


being not in the 


If one make a Leaſe for years or life, by words of Demiſe and Grant of a Cloſe 
with all the Timber-trees except Oaks, and the Leſſee cut the trees that are not Oaks 
this is waſte, Dyer 375 314 Cx 11 48. If the Leſſor make his Leaſe to the Leſſee 
excepting the Trees, and the Leſſee cut the trees; in thiscaſe the Leſſor muſt havgan 
Action of Treſpas for the Wrong, and not an action of Waſte ; for the Trees were 
not let, Dyer 19 2 Caſe CM g Fac Goldſt 1 pl 1. If the Leſſor be bound to 


a If the Leſſee 
r take it away, yet the action 


lyeth againſt the Leſſee for this, Cook.4. 64:11 48. So, if a Leſſee cut timber for Re- 
paire, and ſell it, and then buy it again and repair the Houſes with it, yet the Action 


w ll lie for the cutting of it, Bros 112, If the Leſſee have covenanted not to 
and he do waſte, yet the Leſſor may have this Action, and remedy upon ! 


do waſte, 
lis Cove 


nant alſo, N 9 fac. Coventries caſe. If the Leſſor Covenant with the Leſſee that he 
ſhall take as much timber as be will, and he cut Timber: ic ſeems either this is no 


Purfrayes caſe, 


waſte, or the Covenant may be pleaded by way of Reburrer, 
It the Leſſor and Leſſee _ do ſuch an act as is w 
f 


MH 9, fac. 


will Jie for this. So if the Leſſor him 


| aſte, no action 
do the thing, Dyer 37 Kelw 37 Perk 182 


203. So, if the Leſſee do it by leave or warrant from the Leſſor, 18 H 8 5. If the 
Leſſee do any thing upon the Land, which is a waſte, beſore the Leaſe begin, it ſeems 
this is not actionable, Perk, Set 602. If the ruine be cauſed by the extraordi 
hand of God, as by Fire, Wind, or Water; this Action will not lie for this, Cook 
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fe 


If the Leaſe be made without impeachment of waſte , the Leſſee cannot do 


waſte. 


But for the opening of this clauſe, Mitlout Impeachment of Waſte, and to ſhew th e 


Law herein, theſe things are to be known. 


1. An jmpeachment of aße, doth ſignitiea reſtraint from committing of Wal de 


waſte, and an eſtate without 


doth ſignifie a liberty to: do 


2. Theſe, or the like words inſerted into the Deed, are ſaid to be annexed to i the 
Eſtate, do change the quality of the Eſtate, and make the Tenant, herein, in the na- 


ture of a Tenant in taile; and it addeth a priviled 
Leſſee a power and intereſt to make waſte, and to di 


f 


e thereunto, and they give the 
poſe the thing to his own v ie, 


ſo that now he hath a general property in that thing wherein before he had on ly a 
ſpecial property; ſo that now he may cut down Trees, or pull down Houſes, and 


then, or if they 


6 63 


. hey be thrown-or cut down by others, he may take the Wood and] im- 
ber to himſelf; And if the Leſſor ſuethis Action for this waſte, the Tenant may / bar 
him with this clauſe, (ok, 11 81 281114 Marib chap 23 Plow 135 141: Cock 


3. But it muſt be thoſe very words, or of the like ſenſe: For if the wor — 
wil Hout 


N 


_ _ —— 
HAP.167 


wned, ſo that it turn 
1 6 1 Browgl I part 1 
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wit hout Impeachment of waſte by any Writ of waſte, theſe words are not ſo 8 
they do not give ſuch a power to the Tenant, nor alter the —_— but only dif- 
charge the Action; ſo that the Landlord can bring no Action againſt the Tenant for 
the waſte done Dyer 204 Cook 11 82 83. 

4 The words muſt be inſerted in the ſame Deed whereby the Eſtate is made, or a- 
nother Deed made at the ſame time; for if he make bis Leaſe without this Clauſe, 
and after willeth that the Leſſee ſhall hold without Impeachment of waſte, it is ſaid, 
theſe words work nothing to diſcharge Action or give an Intereſt, Cook 11 82 83 
Plow 556 557. i 

5. And yet if 4 make a Leaſe for years to B, and among other Covenants doth in- 
ſert this. And the ſaid 4 doth for him and his heirs covenant with B that he, his exe- 
cutors and aſſignes, ſhall at all times during the ſaid term, fell, cut down, all the wood, 
trees and hedges growing upon the land, and the ſame carry away and convert to his 
own uſe, without any let of the Leſſor, his heirs or aſſignes; it is thought that theſe 
words will amount to this clauſe, and — the Leſſee; And this was the Opinion 
of divers Councellors, A. 10 Car. If a Leaſe be made with this clauſe, Proviſo, quod 
non profternet domus voluntarie; if in this caſe the Leſſee throw down any of the hou- 
ſes, it will be waſte, P/ow. 153. 9 Hen. 6. 35. So if one make a Leaſe for life, and by 
Deed grant, that if any waſte be done, it ſhall be redreſſed by neighbours, and not by 
Suit or Plea; yet an Action of waſte will lye, Cook 1 part 53. 

6. This priviledge where it is, may be loſt; for it is annexed only to privity of E- 
ſt And therefore if one that hath this priviledge annexed to his Eſtate, agree to 
change his Eſtate, the priviledge is gone. And therefore, if he that hath a Leaſe for 
years, with this clauſe in his Deed, accept of a Deed of confirmatiom of his Eſtate, 
without this clauſe: Or if a Leaſe be made to a man for anothers life, with this clauſe, 
the remainder to him for his own life without this clauſe , the priviledge by the ex- 
tinguiſhment of the eſtate is gone. So if Tenant in tayle, after poſſibility of iſſue 
extin& (which holdeth after this manner) granteth away his eſtate to another; by this 
the priviledge is gone, ¶ ook 11. 83. And yet it is held, if Leſſee for years, having this 
clauſe in his do over his term, to a ſtranger, that this priviledge is not gone; 
but ſhall go to the Aſſignee, and the Aſſignee of the Aſſignee in inſinitum; for the 
Tenant in taile hath only a perſonal priviledge, or priviledge in Law : but this is an 
actual priviledge, annexed by the Leſſor to the Eſtate, and ſhall go with it, And of 
this opinion were divers Councellors in Mich. Term 10 Car. 

A man makes a Feoffment to the uſe of himſelf and his wife, et a/terixe corum dis 
tins viventis abſque impetitione vaſt i durautibus vitu ipſorum-; in this caſe if the 


husband die, the wife ſhall hold the land without Impeachment of waſte, Ge/dſb.31. 


x 

F Some have ſaid, That this Action lyeth not, except the damage come to ſix- penee; Value. 
and that the Plaintiff cannot have Judgement where the waſte comes but to twelve- 
pence; others where it comes but to three-pence ; for de minimiss non carat Lex. 

And yet Cook in his 1. part of his i»ft. f. 54. ſaith, That waſte done in trees, to the 

value of three ſhillings four-pence, is adjudged waſte, and that many little waſtes may 

make up a Value. And it ſeems, by the common practice, it will lye for any value; 

only the Plaintiff muſt be ſure to declare for enough, otherwiſe the Declaration is not 

good. Bur if ſo hedeclare : thenit the Jury find but one peny damage, it is good, 

Bros. Waſte 20. 7c. 74. Plow. 329. 9. H. 6. 66. 38. H. 8. 7. 

If Tenant in tayle bring this Action, and hanging the Action, the Eſtate in taile de- By what means 
termine, and the Plaintiffe become Tenant in tail after poſſibility of iſſue extinct: is Action 
hereby the action of Waſte is gone. So if the Tenant or he in Reverſion die, the 2 
Action is gone; and if the Suit were 9 it muſt abate. So, if after the waſte is geg. 3. 
done the Reverſion be put out of that eſtate, wherein it was, as if it be granted away to 
a ſtranger , and in this caſe the taking of it back again will not revive the Action. If 
he that hath the Reverſion grant it to the uſe of himfelf, and his wife, and his heirs , 
the waſte in theſe caſes is diſ-puniſhable, Cook 1 part 53. Pleas : What 

The Pleas to this Action may be either general or ſpecial ; the general Plea is N — be ſaid & 


. . : . X . Plea in 
Waſte fait. The ſpecial Pleas are many, either ina way of Juſtification, or Excule, as h a G nr 
Bbbbbbb z — 


Waſte. Cuar.167 


I ˙ ꝛ ee ee 


Evidence. 


Eftreupement. 
Prohibition. 


the caſe is. Itisa Plea, if the waſte be laid to be in not reparations , that it wa, 
repaired before ons brought: This muſt be pleaded ſpecially. — 
was repaired aſter the action was brought, is no good Plea, Cook 5. 119. 13. H. 
20. Cook 4. 64. 11. 48. So it is a good Plea to any waſte, that the Leſſor gave au. 
thority to doit, K ew. 37. Broo. Done 13. It is no good Plea to ſay, That the Plain- 
tiff — to deliver Timber from off the thing to do it, and refuſed, for the 
Defendant in this caſe, may take it. But if the agreement were, T hat he ſhould have 
it from another thing, perhaps the Plea may be good, Broo, Waſte 36. Brown, 1 part 
240. 241. 

11 is a good Plea to ſay, The Houſe, or Trees, were burnt or ſpoyled with fire, with 
water, or by wind; that the ruine was cauſed by ſome extraordinary Act of God, 
Broo. waſte 31. Cook 4. 64. So it is a good Plea to ſay, the houſe fell before the Leaſe. 
or that the Leaſe is ſurrendered to the Leſſor, and he hach accepted it; or chat the 
Plaintiff hath entred upon the land, and before his entrie there was no waſte done . ot 
that che Plaintiff himſelf did the waſte ; or that the houſe was ſo decayed, at the time 
of the Leaſe, that it could not beupheld , or that the houſe fell with tempeſt , or was 
burar , or that the Plaintiff bath granced away his Eftate,and before the Grant there 
was no waſte done; or that the Plaintiff hath by good words releaſed it; or that the 
Leaſe was made without Impeachment of jwaſte, 12. H. 4.6. 8. H. 5. 8. Bree. waſte 
18. 29. 33. 54. Finches ley 55. But it is no Plea for the Defendant to ſay, He 
had nothing in the land at the time of the done, Bree. waſte 22. 

It is no good Plea in this action, for cutting down timber, or pulling 
houſe, that the Leſſor took away the timber or materials, Cook. 4. 64. 11. 48. Nor 
that the Leſſor hath a Covenant from the Leſſee, not to do waſte, Curia Nl. g. Jac 
in Coventries caſe. | . 

It is not a good Plea. for the Tenant, in an Action of waſte, for cutting Timber, to 
fay, That he cut it, and keeps it till there ſhall be need. Adjudg. Gorges verſ. Staw 
field, A 39.40. El. Cook B. Nor to ſay, He cut for reparations ; un» 
leſs he ſay withal, That he imployed it to that purpoſe, Dyer 332. And yet uo 
— KAIIRO, when — — 
ly at 


It is a Plea, to ſay, He cut it to make Poſts to part Inclofures, if he can with- 
al preſcribe, that there have been alwayes ſuch an Incloſure there, Dyer 332. And 
in all theſe caſes, upon the general iſſue, the Defendant may give in Evidence, any 
thing that is no waſte, as by Enemies, Tempeſt, Lightning, or the like, But he can- 
2 — juſtifiable waſte, as to repair the houſe, or the like; nor that 
which is in excuſe, as, That he repaired it before the Action brought; and ſo for the 
like, Dyer 276. 212. Cock, upon Lit.. 283. 12. H. 8. 1.29. Edw. 3. waſte 30, But 
now by the late Act of 23. 0b. 1650. Not guilty, or ſome ſuch other general iſſue 
may be pleaded, and the ſpecial matter may be given in Evidence. 

Eftren t is ſometimes taken for the Waſte it ſelf, . and ſometimes for a Writ in 
the nature of a Prohibition to forbid the making or doing of any Waſte, F. N. B. 
GO. 61. 


CHAP. 


— 
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CHAP. CLXVIII. 


Of Watch and Ward „Vaters, Wax, Wild-Fowle g 
ine, Wuchcraft and Woods. 


2s to Watch and Ward theſe things are to be knows, 5 
ö 1 It muſt be made and done by the Inhabitants of the wich and 
22 Town only, muſt be made by men of diſeretion, of able bodies, w 


and well armed. | | 
We mann the houſe, according to the cu- 
ſtome and uſe of t e place. | | 

3 The Conſtable is by his Office, without any other Au- 
© thority to order it, and he may enlarge it, as there is occaſi- 

dn but he may not change the — 25 and make ſome 
watch, and excuſe others at his pleaſure. 

4 If any neglect or refuſe to do his — 1 — , the Conſtable may pre- 
fent it tothe Afſizes or Seſſions, or complain to the Juſtices of Peace out of 
Selſions. 

5 This Watch is to be kept from Aſcenſion to Michaelmas, and muſe be kept from 
Sun to dun, and then the Warding (in reaſon) muſt be the reſt of the twenty four 


Fa. re- 28 ſtay rags as 

do ſuſpect til morning (ifi be in the ni bring to a Juſrice to 
1 or if they will they may deliver — over to the Conſtable, who muſt 
take care ofthem, And if any reſiſt and flye away, they may ſend Hue and Cry 
after them,and upon this any man may arreſt them. 


7 For negle& of this watch and ward, the Town may be puniſhed. Stat.Winch, 
_ t Ed.34 5 Ed. 314 


of y paters and VVears: 


A Waters and Wears, ſee Statutes, 25 Ed. 34 45 Ed.32 1 F412 | 
441 ifHs2 6H65 8H 12 Ed7 22H 3 23 Eliz.24 8 Jac War and 
12 CMagna Charte23 7 Jac. 19 4. 12 1810 1facob.23 1 Elie. 17 
ſee Sewers. 
Piſcary ſignifieth a liberty of Fiſhing in anothers mans waters. | 
For paſſage and arrivage Star. 8 H627 gH65 19H718 23 H812 26H Page wn 
85 2& e 16 17 16 21 Jac 32. — 
And for ſiſh and fiſhing, See Stat. 13 £41.46 13 K 219 17R29 2 EdG66 Fiſh nd Fiſh 
1 Elig 17 5 El21 22 E442 11H723 13El11 5 EIS 21 N25 31 Ed ing. 
3 12 39 4 10 43 EHS 3 Je 12 1 & 2 Phil Mary 53 Hs 33 
1 Jac 23. 
_ ſee Star. 2 H6 16 4H 716 23 H88 27 H823 18 31 H8 4 Havens. 
34H8g 27 C2021 22 3 fac 18 4 Jac 12. 


For Wax and Honey, See Stat. 23 EIS 11 H612, Wiz and Ho- 


ney. 


of 


— — 
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ot Wild Fowle, Wines, c. Cuar.168 
© Of VVild Foul. 
ah » Exe eter ripe rvek 
Tele, or other Wild Fowle 1 d. Stat. 25 H8 11. 
Of Vins. 
Wines. OR Wines, ſee the Statutes 27 Ed35678 31Ed35 38 Ed 3 11 45 ZE⁴3 


23 GH 65 2R21 4K Zz1 6R27 28 H814 24H86 4E; 12 35H 
823 5& 64618 7 E465 14EII 1 Fac2s. 

Who may ſell wine, and how, ſee Star.7 Ed 65. - 

For the prices of wine, ſee Stat 37 H8 23 28 H8 14 6R2 Stat17 4 E; 12 
27 Ed3 Stat 1cap 5. | 


Of VPitchcraft and Conjuration. 


Wirchcraft and NI One may uſe Invocation or Conjuration of Evil Spirits, or take upany dead 


Conjuration. 


What wood & 
trees may be 
cut,and how.” 
And how they 
mult be diſpo- 


ſed. 


„ 


Srandils. | 


for fire, or the like) until he hath a fourth part divided from the reſt, and fenced and 


perſon, or any part of it to be uſed in Witchcraft or Inchantment, if any do ſo, 
whereby any perſon is killed or lamed, this is Felony. 
None may take upon him by VVitchcraſt, Enchantment, Charm or Socery to dif- 
cover any thing loſt, or any place of hidden Treaſure, or to provoke any perſon to 
unlawful love, or to deſtroy or hurt any cattel or goods, or to hurt any perſon in his 
body, although it be not effected. He that doth ſois for the firſt fault to be impri- 
ſoned a year without Bail, once a Quarter to ſtand in a Pillory in a Market Town, and 
confeſſe his fault, and for the ſecond it is Felony. Stat. 1 Pac. 12. See for this Cook 
3 part Inſt. chap. G. | 


Of Wood and Trees. 


A to this theſe things are to be known, 
1 He that doth fell or cut any LF or Underwoods, or wood or trees in 


waſte ground, if it be not above twenty fox yeares growth (unleſſe it be in ſome 
Tpecial caſes) muſt leave ſtanding and u in every acre twelve Standils or ſtorers 
of Oak, if there be ſo many there, or otherwiſe ſo many of Elme, Aſh, Aſp, or 
Beech to make them up twelve. And thoſe of ſuch as are like to make timber, and 
were left the time the wood was cut laſt before, and if there be not ſo many of them, 
then ſo many others of thoſe that are ſtanding at the time of the fell of the moſt live- 
ly trees, and thoſe ſtandils ſo left mult be preſerved and not cut until they be ten inches 
ſquare within three foot of the ground, under pain of three ſhillings and four for 
every tree ſo Tut and not left before, or not preſerved or cut after; and if the wood 
be above twenty four yeares growth, then he muſt leave ſtanding twelve great Oaks, 
or if thete be not ſo many, other trees, and theſe muſt afterwards be preſerved and 
not cut down twenty years after (except it be to repair the Owners houſe, water- 
works, garden, Pales of Parks, or the like) under the pain of 65 8 d for every tree not 


ſo left, and being left, not after preſerved. Stat 13 El25 35 H8 17. 


2 He that is Lord or owner of a wood wherein others have common, cannot fell 
any part of it, (except it be for his own private uſe, (i.) for reparations of his houſe, 


incloſed 


— 
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incloſed by agreement between him and che Commoners and Tenants, or (if they Incloſure. 
cannot agree upon the diviſion) by order of two Juſtices of the Peace, and then he 

may fell the fourth part (but he muſt leave and preſerve the Standils as before) and Sandals. 
after that diviſion and felling, the Commonets are to have Common there, but in all 

the other three parts they muſt take their common as before time, and therein du- 

ring the Incloſure, the Lord is to have no Common. Star, 13 EI 25 35 H Common. 
8 17. 

3 No perſon may convert or imploy to Coal, or other fuel for the making of Iron Coal. 
or Iron metal, any part of any timber tree or Oak, Beech or Aſh, of the breadth 
of age foot ſquare at the — qe. within fourteen miles of the fea, or any part 
of any the great Rivers by which carriage is uſed by boat, nor any other wood or un- 
derwoods within twenty two. miles of the City of Loxdon , and ſome other pla- 
ces (for which ſee the Statute) and Iron mills. Stat. 1 El chapis 23 EI chap 5. Iron-Mils, 
And for Iron and Iron mills, ſee Stat 27 El 19. 

No perſon, nor the Protectors Purveyor himſelfe (unleſſe it be for neceſſary 
timber for houſes, ſhips and mills) may fell — 9 trees meet to be backed, Bk. 
where it is worth two ſhillings a Cart load, beſides the charge of barking and pil- 
ling, but between the firſt day of April and laſt day of ane, under pain of the loſſe 
of the double {value thereof; and if the Protectors Pnrveyor take any ſuch 
tree, the Owner may keep back the Bark, Lop and Top thereof. 1 Pace 
chap 22. | 

4 None may deſtroy any woods, or convert into Tillage or Paſture any wood 
or underwood, that is two acres or more in quantity, and two furlong diſtant from 
the houſe of the Owner of the wood, or to which the wood doth belong, 
under paine of forty ſhillings for every acre. 35 H8chapr7 13 E12x. 

6 And whoſoever doth cut down any underwoods or Copice of twenty four years 
growth or under, not only may, but muſt incloſe it, or preſerye it from cattel fix Incloſure, 
yeers after : And if it be of the growth of fourteen years, and under twenty foure 
yeers, he muſt incloſe and preſerve it eight yeers after ; and if it be above the growth 
of twenty four yeers, he muſt encloſe it or preſerve it nine yeears, under pain of 3 s 
4d for every Rood, not ſo incloſed or preſerved. But if it be in a Park where is 
Game, there he muſt incloſe or preſerve it four years only, and no more under the 
like pain. But if any ſtranger ſpoile the bounds, he muſt bear the penalty, not the Ow- 
ner the ſame. 13 EC 25. 

7 Any perſon may fell and incloſe all their woods and underwoods in any waſte 
grounds which have been uſed to be incloſed and kept for the maintenance of wood 
and underwood, 

8 For the Aſſize, () the bredth and length of fuel (i.) Tal wood, Billet, Fag- Aſſize of 
got, in and about Lon an amd other Townes Corporate and Cities, and who may wood. 
buy the ſame. See 5. t. 7 EAG c 7 23 El chap 14. . Fuel. 

If a ſtranger treſpaſs me in my wood or Trees, I may have an Action oftreſpaſſe , Whatremedy a 
for which lee Tre/po/s. If it be my Tenant, there in ſome caſes I may have an Acti- man ſhall have 
on of waſte (for which ſee ust /) And if the ſoyle of the wood be mine in proper, for wrong done 
there I may have che ſame remedy againſt a treſpaſſer, as if it were in any other ſeveral 14 — woods 
Cloſe. But if it be in ſuch a wood, wherein other have Common of Paſture, there — ou 
for any treſpaſſe to the woods in cutting them down, or the like, I may have an aRi- Treſpalle. 
on of Treſpaſſe. But if it be in the paſture of a Common wood, I can bri g no Acti- 
on more then another Commoner. Cock 8 138, Commoner, 

If the Lord have the fourth part of a wood by a due incloſure to himſelf (as above) 
no Commonet may put in any Cattel there untill ive years after the time of incloſure, 
and then but Calves and yeerling Colts only, until fix yeers, if the wood were under 
the age of fourteen yeares, at the laſt fall, or elſe until the age of eight years,if the 
wood were about twenty four years, under pain to forfeit four pence a Beaſt. - But 
if the Cattel of the Commoner be put in, the Lord can have no Action of Treſpaſſe 
againſt him , for by the Common Law until this Statute, he that had a wood wherein 
another had commoncould not incloſe it, and exclude the Commoner. Cook 8 138 
Stas 35 H8 17 13 EC 25, 

Ifa 


— 
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Trce 


Way, what. 


The Kinds. 


Chiminage, 
what. 
Pedagium. 
what. 

Seck. 1]. 


If a man ſuffer his ſwine to come into ſuch an incloſed wood during the time of the 


Incloſure of it as above, unringed or unpegged, he ſhall forfeit 4 d for every ſwine 


H. g.. | | 
4 N fa man do purpoſely burn a heap or pile of wood, or bark any Apple, Pear. or 
other fruit trees, the owner ſhall recover trebble damages in an action of Treſpaſſe 
and he that doth it, looſe 101, to the Protector. Stat: 37 H. 6. chaps, N 
If any cut or take away any hedge, pales, railes or fence, cut or ſpoile any woods 
or underwoods, or dig ar take up any fruit trees, beſides that the party grieved may 
have an Action of Treſpaſſe, he may complain to a Juſtice of peace, and he muſt 
compel the Offendor to make the party offended an amends} or elſe the Delinqwent 
muſt be whipped. Star. 43 Flix. chap.7. iv e715 
For the Woods and Forreſts. See Star. 1 Ed. 3. 2. 9 H. 3. 9. 12:13:22, E4., 
7, Cook 8.36. „ 992! 
For Trees theſe things are to be known, . | 
1, The pro of the Trees upon the ground of a Leſſee for years or life be part- 


ly in him ath fee, for the body of the timber trees ſtanding and fallen are his, 


but the bougbs and fruit are the Tenants, and the trees, when dead, for fireboor 
alſo ſo much of the timber as is neceſſary for houſe-boor, plow-boot,&c. The bodies 
of trees not timber, the Leſſee may cut down and burn alſo, See Waſte Selb. . Treſ. 
paſſe Fett. 18. Property. | 

2 If one that is Leſſee for years have a Leaſe without impeachment of Waſte, here 
the trees fallen, and ſtanding are the Tenants or Leſſees, and not the Leſſors. See 
Woſte, See Eftates for years, and Houſe · boot, &c. 

See At 29 Novemb.1650. eAtt 2 April 165 1. 

See the Statutes for wood. 7 E4.6.7. 43 Eliz.14. 


—— 


— 
— 


SAP. CLXIXK 
Of Wayes and Bridges and Women. 


Way is a paſſage for mento travelin. And there be three 
kinds of wayes. 

1 — and this was the firſt way. 

2 A footand horſe way, and this is commonly called 

a pack and a prime, becauſe it is both a foot way, which is 
the firſt and Prime way, and a pack and drift way alſo, which 
dothicontain the other two. And alſo 3. A Cart- way; and this 
is it which in the Law Books is called Chimin. And from 

wes hence doth come the word Chiminage , which doth ſigni- 
fie a Toll due by Cuſtome for the having of a way through a Forreſt 
(_ ſometimes in ancient Records called Pedagium.) And this way allo is 
twWO . 

* 1 Publick, the which is called the Lord Protectors high-way, or the Royal way, 
which is the way that leadeth from one Village to another, and to Market Townes; 
this is a way for all men, and wherein every man ought to paſſe to and fro without 
let, which is called the Lord Protectors high-way, becauſe the Lord Protector hath 
at all times paſſage in it for himfelfand all his people, and he may puniſh all the Nu- 


' fances and abuſes done init. 2. Private, and then it is ei- 


ther uitin alis; (i.) That which doth belong to a Village or Town, or that which is in, 
or leadeth to or from a Village, or doth ſerve for a Village, to lead to the hi — „ 
Church, 


———— 
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Chuch, Market, field, or the like. And this way is called, Common. 2 Particu- 
lar. And this way is where one or more, hath by grant or Preſcription, through a- 
nother mans ground, either from one cloſe to another, or from his houſe into the 
held, high-way or the like: And this way- is ſometimes appendant (that is) ad- 
joyning to ſome other thing, as houſe or land, and appertaining chereunto , as if a 
man hire a cloſe or paſture, and hath a Covenant for ingreſſe and egreſſe to and from 
the ſaid cloſe, through the ground of ſome other man, through which otherwiſe he 
might nor paſſe : or it may be thar which iscalled Real, whichis whena man pur · 
chaſeth a way through the ground of another man, for ſuch as do, or ſhall dwell in 
ſuch a houſe, or for ſuch as ſhall be owners of ſuch a Manor for ever, Or it is in 
groſſe (i.) Such a way as a man doth hold principally and ſolely by it ſelf: As where 
one doth Covenant for a way through the ground of another man for himſelf and his 
heires. So that there are high-wayes, common-wayes, and private wayes. Term: of 
the Law. C 6h fon Litt 56. Kyich, fel. 1 37.35. 
As touching the Lord Protectors High-way, theſe things are to bee 2 The nature of 


knowne , Wayes, nd the 
1 That the Protector hath not, nor claimeth more therein but the free paſſage of — * — . 
him and his ſubjects as an eaſment, the which if any man do deny or interrupt them Subject in the 
in, he may be puniſned for it. High wayes, 


2 Thatrhe ſubject hath not, nor claimeth more therein of tight, but a liberty and 
freedom for his travel and paſſage, the which he may juſtifie by Preſcription, and no 
man can deny it to him. 
3 The ſubject can make no other uſe of it but for his travel, and therefore he may 
not build houſes or 5 his ſoyle or blocks upon it, but he will be puniſhable for it, nor Preſcripriom. 
will a Preſcription in this caſe enable him ſo to do 
4 The ſoil and the freebold of the ſame and all the profits thereof, as trees, graſſe, and 
the like, do belong to the Lord orOwner of the Soil or Manor, and not to the L.Prote- 
Ror or his Subjects in general, nor to him whoſe ground is next adjoyning:And there- 
fore the Lord or owner ofthe ſoyle may lay the Hills there, or do any thing for the 
o_y of the high-way ; or he may take the profits, the Trees, Mines or the like, 
ſo as he do not prejudice the way thereby; for this he may not do, albeit he pretend 
a preſcription for ir. And the Franchiſe of the high-way doth belong to the Lord of 
the ſoil, and he ſhall have a Purpreſture. And hence it is that by the Common Law the 
Lord or Owner of the Soil, is bound to cut down the trees and buſhesthereinthat do 
offend. And hence it was that if one had given a Manor, rendri rent, and within 
this Manor there had been a great ſtreet, that the Donor might have diſtrained for Diftreſs 1 
his rent in this ſtreet, for it was repvtzd within the Fee, until the Statute of Marlbridg : 
came, which did torbid the taking of a diſtreſſe in the high way; and yet in caſes 
where the lugh-way doth go through a mans ſeveral grounds, the Owner of the 
ground and not the Lord of the Manor ſhall have the trees and profits of the high- Trees, 
way. Inter Camrel & Church, Hillar. 42. Eliz, Rot. 473. Bro. Nuſance 
28 H. 7. 5. 
And any man (as it ſeemes) by Preſcription may have Common of Common. 
Paſture and feeding for his Cattel in the high- way, albeit the ſoile belong to an- 
other. , 
5 The Lord Protector and ſubject hath ſuch a right to this eaſement, that they can- 
not by any act they can do, ſaſpend or extinguiſhit. Extingutſh- 
6 As touching the private wayes to common fields and the like, it is held, that the ment. 
ſteehold of them, and all the profits thereof do belong to him that hath t ground 
next adjoyning, and therefore that he may cut the trees, and take the profics 
thereof. | 
7 Astouching the partieular way, this with all the profit thereof doth belong to 
the Owner ot the Soile, but he that hath the way hath intereſt in the ſame accordin 
to his Title by Preſcription or grant; but this is ſuch an intereſt as may by Acts done 
by him that hath chis title, be fuſpended or extinguiſhed. Fitz. Bree. bimin in tots Extinguiſhed, 
13 H.8.10. Brre.Leet 3. 8 E4.4.9. 27 H.6.9. 2 Ed.q.g. Dali. uf. P. so. 32 | 
Ed, 3. Barr. 26 1. Statham.Chimin.2, Fitz, Reſcous 14. p 
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Preſcription. 


3 Where away 
may be by pre- 
(cription : And 


hows and in 


what form, and. 


by what perſon 
the ow iption 
ought to be 
made and al- 
leaged. 
Preſcription. 
Sef. 2. 


Pleading, 


4 What ſhall 

be ſaid a Di- 

ſturbance. And 
the remedy for 
a wrong or Di- 
ſturbance in a 
publick or pri- 


vate way. 


Ad ion of the 
Cale, 


Tenure. 


Action of the 
Calc. 


8. The Inhabitants of a Pariſh by the Common-Law are to Repair all the High- 
wayes of the Pariſh, unleſs Preſcription do binde any other to it. March 26 

Every man by the Common-law may Preſcribe to paſs and repaſs in the Lord Pro. 
tectors Highway; and by preſcription men may have a private way: and therefore 
the Inhabicants of a Village, being but Tenants at will, may preſcribe to have a wa 
to Church, or to Market, or into their Fields, and if they ſay, that the Cuſtom and 
Uſage of the — of P, hath been time out of minde, that the Inhabitants of the 
ſame Village have had a way over ſuch a Ground or Cloſe, this is good. Alſo one 
or ſome few men, may preſcribe to have a way to his Field or Cloſe, through another 
mans Cloſe. And in theſe caſes it is held, men may preſcribe to have a way through a 
Church or Church-yard, and therefore much more through a common houſe, or 
through an Orchard or Garden, But in all theſe caſes when a man is to make or ſet 
out his title by his preſcription, he muſt take care how he doth preſcribe, viz, B 
what Perſons, and in whole Names to make the preſcription, and to ſet forth the par- 
ticulars, what way he doth claim, and which way it is to go: As if a man claim a — 


from his houſe, to ſuch a Cloſe called B, he mult ſet forth what way, whether Ho 


or Foot way he claimeth, and by and through what places his way is to go, or other. 
wiſe his pleading will be taulty, Dyer 71. 18, Edw.4,3, Broo. preſcript. 76, Cook 6, 60.» 
18. Edm. 4.8. Bros. preſcript. 91. & 76. 

Lo erect a Houle, or Wall upon the High-way, to ſet up a Houſe of Office, to lay 
Soyl or Carrion in or upon the high-way, if it be an annoyance to the Traveller; to 
dig a ditch athwart the way, or any way to ſtraiten and leſſen the way, not to ſcour 
the ditches, but to ſuffet chem to fill, that the water doth over-flow into the way, or 
otherwiſe not to repair but to ſuffer the way to be decayed; all theſe, and ſuch like 
things, in caſe of the Lord Protectors WY; are diſturbances, and wrongs to the 
Lord Protector and his Subjects. By the Common Law and Cuſtom of E»g/and, no 
Carrier or other man oughtto draw or carry above 2000 weight, and with a Wag- 

on having but two wheels and but four horſes, and he that doth draw more and 

— the wayes, may be fined and impriſoned for it. And now by the new Law, if 
he draw with more then 5 Horſes, or 6 Oxen and a Horſe, it is under pain of 2008. 
Ord. April 12. 1644. March 135. pl. 220, For the puniſhment and redreſs whereof, 
no one man in particular may have an Action of the Caſe, for then every man might 
have an Action. But this is to be puniſhed and redreſſed moſt properly at a Leet, or 
the Upper- Bench, or in the Exchequer at the Sheriffs Turn by Preſentment, or at the 
Seſlions by Indictment; in which caſe any Subject that will, may be a proſecutor in 
the Lord Protectors Name: Or if the common Nuſance in this caſe be in erecting, a- 
ny man may proſecute the thing erected. If the fault be in not repairing, the party 
that ought to repair, muſt be puniſhed : as, if it be the Inhabitants of the Pariſh that 
ſhould repair, and they do not, they muſt be puniſhed: and if any man be bound by 
his Tenure or otherwiſe to repair, and do not, he is to be puniſhed for it, and yet the 
Lord of the Soyl may bave a private Action againſt a man that ſhall dig in the ſoyle 
of the Lord Protectors high-way : Alſo if any man in particular ſhall meet with a- 
ny ſpecial harm by the publick Nuſance, as if a man lay a tree, or dig a pit inthe higli- 
way, and my Horſe ſtumble at it and hurt me, or himſelf thereby, albeit there be a 
great deal of room beſides in the high-way ; in this caſe he may have a ſpecial action 
of the caſe, Arreed in Six Edvard Duncombes caſe, Trin. 10. B. R But if the 
high- way lead through a Corr-tield, or ſuch like place, and a man hath land on both 
fides, and he incloſe on both ſides leaving the way broader than it was before, this 
ſtraiting of the way in this caſe is not puniſhable : And yet in this caſe of a common 
field; if the high-way lying in it be ill for travelling, the Paſſengers may go into the 
land adjoyning, andifthe next land be deep, into the next to that, and if the land be 
incloſed, and the way deep, he may break the incloſure, and go on the other ſide, 
Cock 9. 113. 3. 73. 27. H. 8. 27. 13. H. B. 16. Cook p Lite, 56. 27. Breo. Add ion 
of the Caſe, 93.5. Edw. 4.2.2 Ed. 4 9. Kytch. 34. 35. 3. H. 6. 26. 

The ſame things for the moſt part that are Diſturbances to a man in the Protectors 

ligh-way, are Diſturbances to men in other wayes, but they are not to have the 


ſame Remedy ; ſor if the Inhabitants of a Village have a way to their Churc b. or 1 
cher. a 


man hath the Freehold of the thing Wherets the 


do wrong, and to Aſﬀetsthequin; 
no other remedy, — oe 


thou no FRN. 
adjoja, thoſe theyate rt boand vb\thmite, une 
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therwile, and they aredilturbed by any means chat they cantot uſe their way as for- 
merly they have done; in this caſe every man of them may have an Action of the 
Caſe againk the diſturber, arevery Cominoner may have againſt a Stranger, that 
doth diſturbe them in their Common: for otherwiſe they were without Remedy; for 
they cannot puniſh this wrongin a Leet: and if any one, or more men have a ptivate 


- way to a Cloſe c. andanorherdiltatbe tim init he is do dave an Action of the Caſe, 
vr in ſome caſes an Aiſiſe of N uace : Ot if His way be ft de may open it or go 


belides it j ad thereiote in an Action of Treſpiſs For wg of ones Cloſe, che Pe- 
fendant pleaded, That time out df mind be hatt had a way through it, and that the 
Plantiff — theland hack plbwed it, and ſtoppetl the way with thorn, 
whereby the Defendant being barred of his «(Gent way, went belides it upon the 
land adzoyning to hesway; A thiv'was at jtdged a good Nea in Hors and Wwrſlades 
caſe, SM. 6. Jas B. E. But in theſe things Tone take Differences, and fay, Where a 
is apperdant, or appurtenunt, 
there he muſt have an Aſſiſe, and where not, an Action of theCaſe: And where 
the way is wholly ſtopped, chere che party ;grieved hall dave an Aſliſe; but where it 
is but Araitnod only, there an Action of the Caſe : and where the Ropping is by the 
Ter- tenart an Aſlite lyeth, but whenic is by aſtranper, an Action of che Caſe lyeth: 


and where one doth not repair ſo that I nt pu, chere T maſt have an Action of 


the Caſe, but where he doth e rect or ſevy un) Nuſutts in it, I malt have an Aſliſe, 

F. . B. 183. 184. Ir M 17; Dye 250. Cook 5:73. 27. H. 8. 27. 14. H. 8. 

31. Sine. 1 * 

Amonęſt Copy-hoiders, who can have no AfHſe ner Rcion of che Oule for wrong 

done in their wayes, it is uu — — and to pain the parties that 
for luis cuſe they ny do ſo, betauſe they have 


yes, are bonnd to cheamſe them, 
Bur for the Dirches that do not 


5 there can be ul pre- 
ſcription againſt them init.) And it ſpems do me by the ſume - Ar baggy 7 — chat 


have trees, wheſe boughs do over. dung ud antoy the high-wiyes, are bound to lop 


them , yet ahe-Opinion of Ni! is ctrury, in B. Hes. 7. 3. But now by the Sta- 
tutes, they are hound co cr their Dltches, td cut their Trers and Buſhes, under 
in of tea ſhillings for every default, 8. Elan 7. 3. | 

The Conſtables and Church-wardens of every Pariſh, with ſome of the Pariſhio- 
ners mult upon ¶uſt er rweſd4y- or wedmſday, yearly appoint and chooſe Surveyors 
for that year for amending the high-wayes : thoſe Surveyors are to fee to the amend- 
ment of tlie wayts, end for chat end to toquire the nyd and help of the neighbour- 
hood, according to the Statutet, which ſee at large, 2. & 3. Pb. ty M. cap. 8. 18. 
Ric. chap; & f. Pc. can. 8 

Ty __ by a * ayes hes the Lord Protector and his Council, 
31 March 1654. There is a e ion for theRepair of the hi es. The 
Heads whereof re-theſes 1-10 0 1 bo e 

1. That two, or more of every Pariſh that have 20,1. 4 ye , or 100.1. in Goods, 
muſt be choſca yearly in every Parifl the firſt reeſtlay aterthh a} of arch for Sur- 
veyors. . 

2. They are to be ſworn before a Juſtice of Pence. 

3. They muſt lodk to, and amend all the High-wayes and Bridges in the 
Countries, Streets, and Pavements of Towns, and reforme Nuſances there- 
in. | IMC 

4. They may with conſent of one Juſtice,” make und levy any Rate not excee- 
ha: 0 pence 4 pound upon the Inbabitarmts of the Patiſh to amend the 
y. genen, 8 
an youy this Money they may tüte men and Plowes and amend the High- 
* | 

6. Take Materials in any mans Entubleor awe 

7. Forge mon to ſrour their Dirrhes, tir! thtir Waters, dus. 

Ceeccee 2 $. If 


— } 


As jon of the 
Cale. 


Treſpaſſe. 


Selk. 3. 


5. Of Amen: 
ment of W. 
and Bridges. 
And how it 
ſhall be. 
Preſcription. 


„ 


Surveyors. 


— 
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ä IR 


By-lawes. 


tion. 


and may be puniſhed for their Decay; 


8. If the Pariſh be Poor and not able to do it, it ſhall have help from other 
Pariſhes. u- m e 
9. any thing be given to the Repair of High · wayes and miſ imfloyed, the Juſtices 
at their Quarter Seſſions may order it. N I 21903 0 
10. Theſe Surveyors may ſeize and keep every Horſe, or Mare, above 5 in a Plow 
or Horſe, Ox, that is above 6 Oxen and one Mare ina Plow or Cart that paſſer}, 
through the Town, and keep it 7 dayes till the Owner pay twenty ſhillings a Horſe, 
Mare, or Ox above the ſame number; and if the Owner: will not pay it, he may ſell 
the ſame, and pay the twenty ſhillings, and give the Owner the reſtc. l/ 
x1. The Parifh way alſongke ep er cher küche and being confrmed 
at the Quarter Seſſions be 38 1. 1 0] aulad 11 31 4 4 8 
12. All the Fines and Forſeitures hy this Lau, atd cherer Lays; are to 90, 
and be imployed by theſe Officers toads the Repair of the Highavayes; Bus for l 
thele-things, ſee chem at large in my Juſtice; of Feace Office, 'che Third Edi- 
5 2 14 1 Nat enn wit in 5 10 7 | 
By the Ancient Comment ee un are bound ta Repair iheir High-wayes 
if any do break down, ſtraiten, corrupt, or 
mar the High- wayes, he is puniſnable in the Kings Berclij or before Juſtices of th 


- * 


Peate, Oyer and Terminer, Leet, or the like, 27. Ag. (romp. 1 55 | 


So all Purpreſtures or-Nulances made upon the Protectors high-way by Land or 


Water, to the damage ofthe Protector and his people, is nnpuniſhable there; iden And 


be that hath land adjoyning to any high-way, by the commor-law ( before any ſta- 


dhe Lord ſhall be fined. 


Bridges. 


Pontibm rep4- 
rand i, hat 


Pentage, hat. 


all the Buſhgs and ſmall. Woods 
'for erte ain no updred 


Four Juſtices, whereof one of the Qeram, may take order 


Rocheſter Bridge in Kent 


tutes) was, and is chargeable of common right to cleaaſe ard ſcour the ditches ad Joyn- 
ing to the high-way, H-$.7; Breo. Nuſunce 28. Ifo mawimncloſe-rhe high-way ard 


put it within his own grund-, the patiſk. i#:notvp-repaire it, but hemuſt repair 


ie himſelf, Trin.10. Car. B. R. per curiem in Sir Eaw.Dumcombes Caſt: L an anclent 
Stature the high-wayes from one;Makes tam te ander ought to be enlarged; and 
. | neeKit: to he cut down, chat t ere be no ſurking places 
o bugdred lool of either ſide; and if by deſault of the fame am 
A to auſwer ĩt; and if any Murther, 

nee eee e Forreltoand dene lands 
ought to be enlarged; and by, the ſtacute it: is provided, That if a Park be talen from 
che high-way, the Lord Gel ſex his Wall or Yale une knedred och tem the high- 


— 


Robbery were done, 


'way, or that he may make ſuch a Wall, Dike, or Hedge, chat Offenders mey not paſs 


to and fro to do evil, Srat. of Wincheſt,3 3. EA. 1. 5. 11. 2 
1f Bridges be decay ed, and any one or more is bound by Preſcription to repair them, 
he or they ſhall be compelled toit. And ſor this pur pole it ſees is the arcient Writ 


in the Regiſter called Pontibw Reparandic, whith isa Writ directed to the Sheriff, to 


will him to conimand one or more to repair a Bridge to whom it belongeth. And for 


this was the Pont ge, which doth ſignitie either a Contribution towards the wain- 


renance or * " Bricges,0r a Toll taken for this pur poſe of all thoſe that paſs 
over Bridges, Weſt 2 rhap. 3. 39, Ei. Crempt. jur. hi 199 Regiſt Orig. fol. 52. 

ce | der for ainendment 27 Bridle! 
in the high-wayes, and compel them to it that ought. to mund them: and if it be un- 
certain who ought to do it, they may ſet a Rate upon the Neiphbor-lisod, and make 
them do it, and appoint Survey ors to ſee it done: But no man unleſs it be in this 
courſe ſhall be diſtrained to make any Bridges, but ſuch as haue been uſed to do it, Sr. 21 


H. 8. 5 9. H. 3 cep. 15. See Fer Bridges Cock 2. par. juſt ehe Expeſitien of theſe Sta- 


tutes. ln R 2 ; 
See who ſhall maintain Eden and Prefiback Bridges, Stat 43 Elis 3 chap 16. 
Newport and Carlicu Erieges Stat 39 Eliz * 23. Milies Bridge;49 Alis chap 14 
Trax 9 H Mn 18. Fi 16 27 fl 25. Stamford and 


( lb-mſerd in Oxferdſbire & tar 8H6 28 C hepftcw Bridge in the Counties of Clin- 


cefter and Muxmonth Star 18 Flic 231 Cardiff Bridge in the Cennty'of Cl 
mor gan Sta' 23 Eliz 11, Upton Bridge upon Severn 3 Pac 24. S tanes Bridge inthe 
Ceurty of Miadleſex Stat 1 H 8 capg, Ie Bridges ver the Rivey of Lee Stat 13 
Elis cap. The old Statutes for High-wayes, See 2 & Fb. & 24:8, 3. Elit. 13. 


of 


* ” . 


18, Cu. 10. 39. Elix. 19. 
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Of Women, Maids, and Midums. 


Sto Women, Maids, and Widows/theſethings are o be known: (1) Ifany a- geg. x, 
buſe a young Maid under 10 years of age, and have the Carnal knowledge of 
ker, though with her conſent, it is Felony. See for this, Crown. (2) If any one by 
torce or fraud, ſteal, or cauſe to be ſtoln aways Maid under 21 years old with intent 
to Marry her, be forfeits all his Eſtate, ald be put in Bridwel in Priſon during 
lite; and the Aiders and Abettors be impriſoned in Bridwel 7 years. (3) The Guar- 
dian or Overſeer of ſuch Child that ſhall betray her in a Marriage, ſhall forfeit the 
double of the Marriage-portion of ſuch Child, the one half to it, the other to the 
Commonewealch by the newlaw, 24 4 ng 1 (4).:1f any take a Weman by 
force or by ſubtilty get herunto theincuſtgd Candy en procuro he td enter into Ob- : 
ug tion or Statutes, ſuch woman may be religqed..by che Lord Chancellor, and the ©  - 
Bonds will be made void, Srar. 33. H. 6. 9. ) To take away unla in] Maid, 8 
Widow, or Wife, that hath any Lancs ar Goods, or is an Heir to 6 
gainſt bet will, is Fxlony, and the Eglop ſhall ple the bengfr of is Aergy, Sear. 3. 
Hen 7. 2, 39: Chi . dee H. Part; 4a: p20 402 No perſon muſt by flat 
tery, fraud, or force, help co Pony away any Maid under age of n G years out of tho 
cutody, apd agpiott the wi. of her Patres, x ach as have thedlawful und u her 
under pain of Impriſonment two years withoyt.Bayl.... Bom Quardians, Mader, and 
Miſtreſſes may take the bodies of. their War $and fervants n ing, Sec. 4. 
G 5. Phil. A cbap. g. Crempt. jun, fol; 30. (7) Jcaſe-where any ſhall be 
ſeiſed on by force, and carried away here or beyond Sea againſt her will, or ſhall have, 
words wreſted from her whepeypon a marriags is pretendeg j the Lords Commiſſio- 
ners of the Great — 1 — to whom they think fit to hear and 
end, and as they judge ir, ſo it 29 de or no marnage, Ad 10 Foxngry 
1650. And 405 perſon ſhall deflowre ſuch a R 
her without the Agreement of bet Harants or Governors he ſhall. be uapoloned - 
5 years without Bayt. And if any ſuch Maiden after 12 years.,of age before 16 ſhall 
conſent to any fuch contract againſt her Parenta Or Tutors agreement or li 10 the 
next of Kin ſhall have her Land during her fa, Star 4 & 5. Pb. A. chep. S. 
(8) The Widow is to have her Dower Paraphernslis Duarrentine, &. after her; Widow. 
Hosbands death freely without Money, ber for rh Dower Mag. Charts 7. (o) Fhe 
Kings Tenants wife could not have married nor zook her Dower, ber by the Kings. 
leave in the Court of Wards; but this Avex now andſbeis,in the caſe of another 
Tenants wife, — 4 Reg is 6 10 — — — any _ in taile, or for life 
made to her Husband, or any of his Anceſtorg of his or their the: muſt not 
alien it, to bar the Heir, and if ſhedo, ſhe ſhall — andthe may 
enter preſently upon her, and put her out, (ſer more in; Diſcentiusancs, ] . bue the 
may diſpoſe it for her own life. (11) The wife of a Copyholder, that holdeth by 
Widows Eſtate, muſt do ſuit of Court, be ſubject to forfeſturts is to be admitted To- 
nant, and appear and be ordered at the Court as othe ders, 20 fc. onrie. 
(12) If her Husband die Inteſtate, or the Executors, 1 his Will, do refuſe 
the eee of his 2 doth maſk r long to — and the Or- 
dinary ought to grant it to her, or the next o Kin, or both, at his diſerxtion. See + 
hes bem, 8. cbop. 5. (13) She may by Will deviſe che Crop of Cora growing 
upon the Ground ſhe holdeth in Dower, Sear. 20, H. 3. chap. 2. 3 , 


. * * 
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14 © HAP. CLXX. ä ; 
oof, Wards., . 
| BEA to be quit of Atnercoments before 
Adlon "oy 5 2 e Low. whon- 
is *. ä dcquit is e to or kee n 
Acquit. A. . {Leek wpon bare. 1 ar pi quiet from 
'Tingword A ſtmert and Pawnaye, it ſeemes, -doth ſignif 
2 pr c ls for that taking in and feeding 42. 
* — ft: 7 thering of the money due for the ſame. 
in my Book of the ſhoot | wore ori han. page 53. 
Advent. Ae time whieh e next befote the Feaſt of the Na- 
; of Gr Saviou? Chriſt. we Sa 
Alnetum A word ef Ekdets, V Ah ae e, and by the grant of 


yo Algeti, e wood and foil will paſſe: And: fullings are taken for El- 


abs” ol flag“ pe? fr 120 30 97 
Alledarii hot 6 dengel free. Dolderi, 1 ot ſech = vere Fee ſimple of Lands. Cook 


12 25 1611 11114 790015 TI: 41034 
Angel is che nay of V eas be- am e. in value 11 s which hath 
N the © ce neee n wal 
Allocations . —— an — 7 
Array — — a Jury or men, that are impannelled 
ener ebmeth to urray 4 pannel (chat is,) to let forth one 


abe 

e thar ama. "Stet. 18 H. 6. chap. 14. Old N. B. fel. 

4 
' - Arraign - to put 4 Hing in order, or in his place; alſo a priſoner is ſaid to be 
— Ken when he is died and par 60 'brs tryal. New Tos of La. 
Arreſted he bam . that i is convegted beſote any Judge, and charged with any Crime. Term. 
be Lan. 1 

Aſſcxe The Aides of esd 0 Beer, is the ſetting down of the prizes and quantity of 
bread and Beer ? and lente ie is chat to aſize or to tax, is to ſer down rates upon men 
for pawhckt of dier to the King or otherwiſe, and fach #s ſo do are called Aſſeſſors : 
And Thee are im mt) Giſes; ( amonght others) ſuch Officers as divide and 
afcertame' the Contribution Rates in paniſhes,are called Aſſeſſors. 


IE το quiet tes of or the Carria 7 
Aver peny — ej rr mützen Kings ges or Carts. Term. 


eAveria 'ThivinosGic. dee is ſpecialty app epplyc #26 time Beate, x5Oxen, Kine, ſheep and 
| ſuck liked t n Ref thing, See 18 £9.4.14. 
Aumone Ielafire by Divide es ſerrice wes anciently called by this name. Cock, upon 


Litt. 97. 4 9 

Average It ſeems to bea ſervice one doth owe to his Lord, to bedone by horſe and Cart 
for carriage. See eAverpeny. 

Aveir de fei , ſigniheth two things. 1. A kind of weight diverſe from the Troy weight, which 
doth contain but twelve ounces to the pound, which is ſixteen ounces. 2 Such 
Merchandizes as are bought by this weight and not by the other. Stat. of Tork, 


AKM 
SECT. 1 


Bailiff er-. Bäailiff- errant or Itinerants, be ſuch as go hither and thither about the agg / = 
rant. ; < 
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Writs, and ſummon the County to Seſſions or Afliſes, &c. and theſe are made by 
the Sheriff, Cook, ſuper Litt 1206, 
Berewica, or Berewit. It ſignifieth a Town. | 
Berneth Berneth, it {:gnifieth the ſervice of a Plow and Cart. 
Benevolence Benevolence was a charge or payment exacted by the Prince of the people of this Nge 
tion in the time of K 3 flat Chip 2. | 
Berquarium, It ſignitiech a tan-houſe,or a heath-houſe, where barks” or rinds of trees are laid to 
or Bercaria tan withal. It ſignifieth alſo a ſheep-coat, Cook, ſuper Litt 36 4 
Black bovk, It is a Book lying inthe Exchequer, /ce at Annals f 154 191. 
Burdanis vel They are cottages, or husband-men that have a cottage, and a little land of husbandry 
Burdanni belongs to it, Cock ſuper Litt 5 b 
Blodewvit , Blodwi, to be quit of Amearcements for blood-ſhedding, Terms of the Law, 
Bord-lands It doth ſignifie the Demeaſnes that Lords of Manors kept in their hands for the 
maintenance of their Bord or Table, Bratt lib 4 
Borrowhead lt lignifieth he that is the chief of the Frankpledges, and him that had the principal 
Government of them within his own pledge: And he had divers other names, ac» 
Burrow, or cording to the diverſity of the country, as Burſhoulder, Third-borrow, Third-borrow, 
Chief Pledge Tythingman, Chief Pledge, Borrow-elder. It doth ſignifie now aConſtable or Tything+ 
man, ſtat 20 H 6chapS Cork, 6 77 78 


Boote Boote ſignifieth help, ayd, or advantage, and is uſually joyned with another word, as 
Fire-boot, &c. | 
Borrowholiers a nd Borrowholders or Borſholders they are the elder or ancienteſt Pledges for 
or Borſho{der Borrows. 
Boſcus By this word Boſcus is underſtood not only the trees growing on the ground, hutth 
ground ic ſelf whereon they grow, Cock, 4 6 
Boſens It ſignifieth ſomtimes an amearcement or compenſation, and ſomatimes a freedom 


from the ſame, Cvok [wper L 127 4 

Bovata terre Una Bovata terte is an Oxgauge, or as much as an Ox can til, Crowpt jur 220 Cook, 
ſuper Litt 5 4 

Briga Briga, it ſignifieth wrangle, contention, or intracacy, idem 3 6 

Bragboote boote is to be quit of giving aid to the repair of bridges, Terms of the Law, 

Bruera By this is underſtood the ſoyl where Heath doth grow: And this will paſs, or may 
by Writ be demanded by this name, Cook ſuper Litt 46 

Bur gboote It is the exemption and freedom by ancient Charter from contribution towards the 

| building and repairing of Caſtles or borrow Towns, Terms of the Law. 

Bullion Bullion-money is taken for ſilver or Gold inthe marſs or billot, and ſometimes for 
the place where ſuch ſilver or Gold in the marſs is brought to be tryed or exchanged 
for the King, 9 Edw3 ſtat 2 chap 2 27 Edw 3 ſtat 2 chap 14 4 Hen4 chap 
10, 

Balk:ys Of Balk, becauſe they ſtand higher as it were on a balk or ridge of land to give no- 
tice of ſomething to others, /ce {onders. 

Barkarie A — _ they put bark of trees, or a heath-houſe, that which we ſometimes call 
a tan-houſle, | 49 

Bouge of Court Bouge of Court was cloſet-diet for him and his Officers in the Kings Court. 

Burrow «der, Theſe words do either of them ſignifie the Conſtable or Tythingman of a place in 

Burremhead, ſome Counties, in ſome places he is called a Chief Pledge, in ſome places a third bor · 

or B or ſholder, row, or Third borrow. | 

Third Borrow, 

SECT. 2. 


Cantred Cantred is as much in Wales as a hundred in England, fat 28 H g cap 3 
Canon, or Canondoth ſometimes ſignifie a peece of Ordnance, ſometimes a ſpiritual perſon reſi- 
Canonſhip dent in, and depending upon a Cathedral Church,; ſometime an Ordinance made by 
the clergy in the convocation-houſe, or in a lawful council, ſee Clergy. 
Cark Cark is a quantity of Wall whereof thirty make a Surpler, 27 H 6 cap y 
Carvage. Carvageisto be quit, if the King ſhouldtax all his land by Caryes of land (i.) by the 
plow-laud, Termes Ley 
A Carve 


\ . 


>. * 
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Care 0 A carve of Land or plow-land, is ( it ſeems ) as much land as may be plowed in one 
Ld year and a day with one plow, which is alſo called a Hide of land, or Hild of land: 
and by this quantity of land the ſubjects have been heretofore taxed, whereupon the 

tribute ſo levyed is called Carvage ; Terme Ley, Stowes Annals page 271 


Carno Ic was a kind of Immunity from a payment, Crompt. jur. fil. 291. Terms 
Ley. 
Cel Gl was a private place where Hermites did live and repoſe themſelves. 
Chamber de They were Iriſh beggers which by the Statute of Hen 5 cap 8 were by a certain time 
Kins therein limited, appointed to avoid this land. 


p Chevage or Chivage is ſometimes taken for a ſum of Money paid by Villains to the; 

( beveg — ſigne and acknowledgement of their ſubjection 1 And — it — 
fieth a ſum of Money or other Gifts yearly in the name of Chivage given by one man 
to another of power and might for is avowment, maintenance — protection. as to 
their — or _ —_ Lit. — 140 a. : 

This word is uſed for bargaining, 37 Hen 8 9 13 Elia ;. 

—_ Childwit is that you may take a tine of your bond-woman defiled and begotten with 
child —— — —_ . . 1 
Choral, it eth to be thoſe that by vertue of any of the Orders of the N 

— were in ancient time admitted to * God 2 Quier. clergy, 
rebe ſſer, or It ſignifieth a certain meaſure of wheat-corn which in times paſt every man on Mar- 

— f — gave to the holy Church, Terms Ley. ö * 

Clack force et To clack wooll, is to cut off the mark of the ſheep which makes it weigh leſs, and 

bard ſo to pay the leſs cuſtom to the Lord Protector. To Force wooll is to cli p the upper 
and moſt hairy part of it. To bard or beard wooll, is to cut the head and neck from 
the other part of the Fleece, 8 Hen 6 22 Terms Ley. 

Cecket A Cocket is uſed for a Seal belonging to thecuſtom-houſe, Regiſt 192. Alſo for à 
Scrowl of parchment delivered there to Merchants to ſhew that their wares are Cu- 

ſtomed, 11 Hen G chap 16, Alſo for a kind of Bread. 

Cognizans, or This word doth ſignifie ſometimes the acknowledgement of a Fine, or other act, and 

- Conuſans ſometimes a priviledge that a Town hath, as Conufans of Pleas is a priviledge to 

| hold Pleas, Nan weod Forreſt Lewes. 

Coleberti lt ſignifieth ſuch tenants as hald in free Soccage by a free rent. 

Congaers Conders are ſuch as ſtand on the Sea-coatt at Herring fiſhing time to ſhew the fiſhers 

| which way the ſholes of Herrivgs paſs, ſometimes called Huers and Palkers, 1 3c 2 3 
C:ob ſuper Litt 86aF. : 

Collateral Collateral is that which cometh in, or adhereth to the fide of any thi ng, as collate- 
ral Aſſurances is ſaid to be that which is made beſides the Deed it ſelf For Example 
If a man covenant with another and enters into Bond for the performance of hisc0. 
venant, the Bond is faid to be collateral Aſſurance, becauſe it is external. and that 
which is without the nature and eſſence of the covenant. And Cromp. 185 
ſaith, That to be ſubject to the feeding of the Kings Deer is collateral to 

the Soyl within the Forreſt, So the liberty to pitch ſhades or ftan- 
dings for a Fair in the Soyl of anotherman, is collateral totheland. The private 
woods of a common perſon cannot be cut down without the Lord Protectors licenſe 
for it is a prerogative collateral] to the ſoyl. The Anceſtor or heir that is on the one 
fide, that is Uncle or Nephew, &c. is ſaid to be collateral and — to him that 
is lineal, as father or ſon, &c. See collateral Warranty, Terms Ley. 

Commanary Commandry was the name of a Manor or chief Meſuage with which lands or Tene- 
ments were occupied, belonging to the late priory of St. obus of Jeruſalem in Enge 
lard, until they were given to Hen, 8, Termes Ley. 

Committee Committee is he to whom the conſideration and ordering of a — referred either 
by ſome court, or conſent; as in Perliament a Bill being read is either conſented un- 
to and paſſed, or denied, or referred to the conſideration of ſome certain men ap- 
pointed by the Houſe who were called Committees. And ſomtimes it is uſed 
to ſet forth him that hath the Grant of the Wardſhip of the Kings Tenant from 
the King: But in Kirch 160. the Widow of the Kings Tenant, is called the Com- 

mittee of the King, becauſe by Law ſhe was committed to the Kings Protection. 

Terms Ley. Come 


_ 
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Commotes, or Commotes ſignijieth in y//es, part of a County or Hundred: And in 4 H 7 17 ic 
Commoythes. is uſed for a gathering made upon the people of this or chat Hundred, by Welſli 
Minſtrels. Terme ley, _ D 
Conge de E/- Conge de Ellier, was the Kings permiſſion to a Dean and Chapter, to chooſe a Bi- 
lier. ſhop in the time of vacancy. F B 169 Termes Leg. 
Centenement. Contenement is a mans countenance, which he hath together with and by reaſon of 
his Free-hold; as the Armor of a Soldier, the Books of a Scholar is his counte- 


nance, and the like; Cock. 2 part of 1» 28. : 
Cornage, Is was an extraordinary payment of corn impoſed upon the Subject by the 


King, upon ſome ſpecial occaſion. Bratt ib 2 ch 16. | 
Coram non s a term to expreſs a thing done without Authority, and ſubject to queſtion, where a 
man taketh upon him to have Authority as a Judge, Co-k 8 Caſe of the Marſhalley, 


udice. 
Cerdiner. It ſiꝑnifieth nothing but a Shoo-maker, 3 H 8 10 5 H77. 
Core, Sheep · This word tignifieth ſometimes a kinde of refuſe Wool clung together, that it cannot 


Cote, be pulled aſſunder, 13 R 2 19. Sometimes it is taken for a little poor Cottage, or ſlight 
built houſe; ſometimes for alittle place where they fold ſheep, called a Sheep-cote. 
eA Cotterel or Cofte. Theſe words in old Engliſh, it ſeems, did ſignifie a little houſe or cottage. 
Covenable or Covenable or Convenable, doth ſiꝑnifie fit, convenient, and ſuitable, 4 H8 12. It is 


Convenable. ſometimes written Convenable, 27 Ed 3 2 17 Termes Leg. 
Couthentlaugh was one that did receive, cheriſh and hide an Outlawed perſon, 


Conthent- 
langh. which was to have been punifhed with the ſame puniſhment, but it is not ſo 


Cornage. 


now, | 
Countenance is uſed ſometimes for credit or eftimation, old N B 111 1 Ed; 


St2 ch 4. | 
Cancher. Coucher ſeems to ſignifie a lying down, or ſetling in a place of couch, a little 
bed; ora Factor lying in a place for Tratfique, 37 Ed ch 16. or for the Regiſter 
: book of the Corporation. | EE” 
Cranage. Cranage is the liberty to uſe a trane for the drawing up of Wares from the Veſſef 
at any Creek of the Sea, or Wharf; unto the Land, and to make profit of it: It ſig- 
nifieth alſo the money paid and taken for the ſame: New Book of Entries, fol 4. 
(reenſon. Creanſon ſignifieth a creditor, or one that truſteth another with any debt, be it for 


Money or Wares. 0/d N & 67. „ = 
Creaſt tile. Creaſt tile, or Roof tile, is that tile which is made to lie on the Ridge of the 


houſe 17 £44 4. 
Creek del Sex. Creek of the Sea in our Law, it ſeerns,doth intend a part of a Haven, where any thing 
is landed or disburdened from the Sea :. So that ſo many landing places you have in 


a Haven, ſo many Creeks may be ſaid to belong to that Haven, Cromp Pur 110. 


Conntenance. 


5 ElizS. | : Iz 
Croft. It is a little Cloſe or plot of ground lying and belonging to a houſe, ſometimes uſed 

to Corn, and ſometimes to hemp, &. as the owner pleaſeth | 
Croi/es. Croiſes ſometimes did intend ſuch Pilgrims as were ſigned with the ſign of the Croſs; 


ſometimes Knights of the Order of St. Joby in ̃eruſalem, created for the defence 


of Pilgrims, Br atton, Britton, Re 
Cuinage, it is a word uſed for the making up of Tin into ſuch faſhion as it is common- 


Cainage. 
| moaly framed into, for che carriage thereof into other places, 11' H 7 4 
＋ axtey. Cuntey was a kinde of a tryal, Brat 1 4. and is conceived to intend nothing but tryal 


dy the Country or a Jury: Termsof the Law. 
Carat. Curate, this word is ſometimes taken largely for any one that hath caram animarum + 
But it ſeems to be uſually taken for ſuch a one as is hired to ſerve a cure, for and under 


71 another, Statute of 1ox-Reſidence. | 
Cen Curteinis a ſword of that name that was uſed to be carpyed before the King. 


Car::legeer Curtilage is a Garden or piece of void ground, lying near and belonging to a Meſſit- 
Conrtslage, age or Houle, 39 Eliz2 35 $84 Cub 64. 


| „ 
Damage clar. Damage cleer was a kinde of payment unto K 
1659. Alarch fol. 76 pl. 116. 
Dad d dd d d | | Dan 


ings, now taken away. ord. 1 7 fan. 
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Dane geld, or Dane guilt : This is to be quit of a certain cuſtom which the Danes did leavein 
Dane guilt, England. Terms of the Law. 

Deciners os Deciners alias Dociners, or Dozinors, were ſuch as had the overſight and Check of 
D. xinorg. 10 Friburies, for the maintenance of the Kings peace. Flets, Bratton, 

Defender of Defender of the Faith was a peculiar Title given by the Pope to the Kings of Eg. 
the Faith. land. Stows Annals. £63. * 

Derein. Derein in our Law ſometimes ſignifieth to prove, as to derein the warranty, 30 f. 
8. 1. Plow. 7. 6. Sometimes for a Religious mans forſaking of his Orders and Pro. 
feſſiov. Kitch 152. 

Devoire, De- Devoire is nothing but a mans duty or endeavor, and that which by the rule of Law 
wires of Ca-andReaſona man is bound to do, and is applyed to Merchants of Clan, who were 
lai. wont to pay a duty or cuſtom due to the King, when the King of England had it 

2R2 Stat I ch}. | 

Dieta Rationabilis. Dieta rationabilis is ſometimes uſed for a days Journey. Brac. 3. 

Dice ſi. Dieceſs was the Circuit of the Juriſdiction of every Biſhop : For this Realm hath 
two kindes of Diviſions; the one in Shires or Counties, in reſpe& of the Temporal 
policy; the other into Dioceſſes, inreſpect of the Fccleliaſtical Juriſdition. 

Difriftns or Diſtrictus is uſed for a Circuit or place, wherein a Lord hath ſome Juriſdiction above 
Diſtritt. others. Britton ch. 20. : 

Dividents.. Devident was a word uſed in the Statute of Rurland, Anne, 10. Ed.1. where it is 
provided that the Chamberlains of the Exchequer ſhall not make to the Sheriffs or 
any of their Bayliffs, Dividents, unleſs they firſt receive of them particulars. in 
which particulars, he would have ſuch Dividents parted, &c. See Anno 28. ejuſdem, 
Stat 3 cb2, 

Decket. Docket is a little piece of Paper or Parchment written, which containeth init the effe 
of a greater writing. Star 2 & 3 Phil & Mary, ch 6 

Dogger, Dig ger fi», Dogger is a kinde of Ship, and Dogger men ſuch as went in thoſe Ships: 

Digger men. Dogger hin, the fiſh carryed in thoſe ſhips. 31 E43 St 3 ch 1. 

Dole fiſb. Dole iſh ſeem co be thefiſh which the Fiſhermen yearly imployed in the North Seas, 
do of cuſtom receive for their allowance. 35 H cb 7. 

Derture. Jorture was a common Room, place or Chamber, where all the Fryars of one Covent 
ſlept and lay all night. Ammo 25 H8 chin. 

Duthing. Dotkins was a kinde of coyn naw out of uſe. Stamf. pl. Cor. f. 3. 

Doubles, Doubles did ſignifie Letters Patents. 14 H 6 ch6. 

Double Double quarrel was a complaint made by a Clerk or ſome other, to the Archbiſhop 

quarrel. againſt an inferior Ordinary: Now gone and out of uſe. Terms of the Law. 

Brawlat- Drawlatcher, It was taken for a certain kinde of an eminent Thief in the days of old. 
chet. 5 Ed3 ch 14 7 R2 hy. 


. 


Eaſement. Faſment is a Service that one Neighbor hath of another by Charter or Preſcription, 
without profit ; As a way through his ground, a ſink, or ſuch like. Kirch. fol. 105. 
Empannel. Empannel, It ſignifieth the writing or entring the names of a jury into a Parchment, 
Schedule, or Roll, or Paper, by the Sheriff, which he hath ſummoned to appear for the 
performance of ſuch publique Service as Juries are imployed in. 7 erm of the Law. 
Eugliſpire. Engliſhire is an old word, ſignifieth nothing but to be an Engliſhman. Terms of 
| the Law. 
Entendmext. Entendment, It ſignifieth the true meaning or ſignification of a Sentence or word, 
_ Kitch. 124. | 
Entive Tena cy. Entire tenancy is contrary to ſeveral Tenancy, which ſignifieth a ſole poſſeſſion in 
enternes ſeveral one man; whereas the other doth « a joynt or common poſſeſſion with one 
Tenancy. or more.'B roo, 7 e vera. T enancy. 
ggui valint. Equivalent is of equal power and virtue with another. 
. Enure ſigniſieth to take place or effect to evailable: Example, A Releaſe ſhall 
e nure by way of Extinguiſhment. Li. cap. Releaſe. And a releaſe made to a Tenant 
for tearm of life, ſhall enure to him in the Reverſion. 
Errant 
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£rrant, or This word is ſometimes uſed to Juſtice going in their Circuir, ſometimes to Bayliffe 

Trenerant. at large. 

Eſcambio. Eſcambio is a Licenſe granted to one for the making over a Bill of Exchange to a man 
over the Sea. Regiſt. Original, fol. 199. | 

Eſtabliſhment Eſtabliſhment de Dower h to be the aſſurance of Dower made to the wife 

de Dower, by the husband or his friends, before or at M 

Ex Aero Motu. Theſe words, Ex MeroMotu, are formal words uſedin Letters Patents Xe. 25 K. 

Ex Aſſenſw Ex Aſſenſu partium, is 4 form of N of a day given by conſent of Parties in 

partium. an Action. For which ſee Action. 

Expedieate. Io Expeditate Dogs, istp pare their feet that they cannot $0 abroad. 

Expeftant. Expectant is uſed in 3 common Law with this word (Fee) and thus uſed it is oppo- 

lite to Fee-ſimple. For example, Lands are given to a man and his wife in Frank- 

Marriage, To have and to bold? to them bbs their heirs; In this caſe they have & 

Fee-ſimple : But if it be given unto them and the heirs of their Bodies, fe, they 

_ _ » haye Tail and Fee- expectant. Kyrch fol 15 

Ex * _ Ex Ot fignifieth * but king tar i done after another thing, 


0 a p 
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Falkland. This word Falklord or Falkland, heretofore did ſignifie Copyhold Land. | 
Faint Action Faint Action, as Lit. fol. 154. faith, is as much as to ſay in Engliſh, A faint Action: 
' or Pleading. that although the words of the writ be true, yet for certain Cauſes he hath not cauſe 
nor title by the Law to recover by the ſame Action: And a falſe Action is, where the 
1 words of the VVritarefalfe: So faint-pleading is a covenous and colulory manex of 
ITY to the deceit of a third 
Faitor. Faitor doth ſignifie a bad doer, or idle liver. 7R2 rb 5 34- & 35HS. c<24. 
| Farding. 15 Gold was a coyn uſedl in arcient tirue, and now out of uſe, 9237 
Stat 2 ch 
8 * is a great wooden Veſſel uſed among Brewers in Londen, Stat 1 Hen 5 
4 chap 10. 
Ferdypit; Ferdwit, It is to be acquit of Murther in an Army. Fleta. 
Forafare. Fordfare is an acquitinent of à man to go into the wars. 
Fewd or Fee. Feed or Fee ſignifiech a deadly hatred and enmity, or ar open profeſiog 
I. 4 > | 
Fenduw, Fendum is a kinds of Fealty that one oweth to another. 
Fine force. This word Fine force ſeemeth to intend an unavoidable neceſſity. old N. J. ; 
Form. Form is an order or decorum to be uſed in V Vrits and Pleadings, which in fore caſe 
: ded, and in ſome caſes not. Bro. 442. 
Fleqwit. Fledwi wit is to be quit for Amearcements, when an Out-lawed Fugitive came to the 
. Kings Feace of his own will, or by tent. Terms leg. 
Fletwit. Fletwit is to be quit from contention and convicts, nd to have the Plea thereof i in 
gur Court. Terms of the Law. | 
Amide i isa liberty or Charter, whereby to challenge the c or Amearcements | 
of a Fugitive. Raff. exp. of wor 
Flerences. Florences was a kinde of cloth. Star 1 R 3 ch8. 
Fodder. Fodder was a Prerogative that the Prince had, to be provided for meat for his zorkes 
inthe wars, now out of uſe. 
Flgers, Folgers or Folgheres, doth ſignifie followers, 
Folkmoot. Polkmoot is a Court in London. Mamood. 
Ferb ar. Forbar is for ever to deprive, Stat 9 RA chap 2. 
Foregoeri. — 2 did Ggnifie Purveyors for the King, chat went before b him to , providg 
| or him 
Forejuager. — ſignifieth a Judgement, whereby he is deprived of the thing in * 
racton. lib. 4, 


Flemiſwite. 


Novi 
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Fan ormapanpers F ormapanperis doth i onifie, the admiſſion of a p poor man to follow his Sdit in Tay 
without paying any Fees in any (ourt. 
Fourcher. © Fourcher doth ſignifie the delay and purting. offan Action. eſt 1 ch 24, 
Frankbank. Frankbank was uſed tor — the wife had in Dower, which in ſome places is more, in 
ſome places leſs. erm of the Law. 
Frank Fee. Frank Fee, To hold Lands in Frank Fee, is to hold them in Fee (i imple pleadable at the 
. Common Law, and not in ancient demeſm, Terms of the Law, 
Frank Ferm. Frankfetm is ſaid to be Land wherein the nature of Fee is charged by Feoffment, out 
of Knights Service for certain yearly Services, and where neich her Hotnge, VVardſhip 
— in 47 relief, nor any other i but what is contained i in the Feoffivent i isto 
1 1. an Brittan, ... 
Fraß Fint. Freſh ſine is that Fine which on” levied | within ay Lyeat ak Wet. 2, 4 45. 
Freebergh. Freeborgh is a Frankpladge ple 15 rich | 
Freſh force. Freſhforce is a force done — og 40 — 
Friperer,or A Friperer is one that buyeth old 2 to Ta again, ar a Hude of Broker in 
PaWwntaker. and about London. St. 1 fac. ch. 21. 
Fuer. Fuer is flight, which is either in Deed, or in Law, when being called in the County, he 
| appeareth not, bur is out-lawed, Stan. Ni. Cur. lib. 3. ch. 23. ; 


SE C1. 6. 


C Gable was 1 for a linde of Toll paid for Goods moveable that are e carryed from 
one place to anocher. Britton, 
Gainage.. . Gainage it ſigniſieth the Land that is held by.ſome Villains ar Soakmen. Bratton. 
Galedge w Galedge or Gallocks, were a certain kind of ſhooes worn by the Gault in old time in 
Cale foul weather, Star 4. Eq. ch7. 
Garble.: .- To Garble any thing, is to cull the good d bad of the thing. 
Garb. _ is a bundle or ſheaf of corn: And a Garb of Arrows, a ſheaf of Arrows. 
Stat I. K 3-12; 
Gare. Gare is courſe —— of ſtaring hairs, "that groweth about the vel or ſhanks of 
Sheep Srat3. Eds. 
Gig-Mills. Gig-Mills were for theFullngef vollen cloth Stat 5 Fae 6 C 22, 
Gild or Ge/d: Geld doth ſignific money or tribute. 
Graffer. Graffer ſignifieth a Scrivener or Notary: $ tat 5 Hs thr. x2 
Grange. Crange is a Houſe or Building, where not onely corn is {aid up, and Barns be, but alſo 
© Where be Stables for Horſes. Stalls for Oxen and other cattle, Sties for Hogs , and 
| | renter ama ee bah whole Farm of Land. 
Linw 
Free.. Gree Geriflerh contentment, good liking; 2540 make gre, 5 to fatisfie for an offence 
done. Stat 1 RZ ch 17. 
Green m Green wax is uſed for Eſtrosts delivered to Sheriffs out of the Exchequer, under the 
Seal of that Court to be levyed in the Country. Stat 42 Ed3 chg. 
Greeve.- © Greeve doth ſignitie as as Dominas, Or Frefectu, and ſeems to have been all one 
| with Reeve. : 
G rith-breach. Grith-breach is a breach of the Pence. 
Groom: © It feemsis an Engine to firetch cloth. Stat 43 Ed 3 cb 10. 
Guardian, Guardian is but a cuſtody. 
Cuidage. Guidage is a thing given for a ſafe conduct through a ſtrange Countrey. 
Guild, Guild is a Brotherhood, or Company of Men Incorporate into one combination, fup- 
porting their common charge by mutual compoſition, .. 
OulavAugu#. Guia Auguſti is che firſt of gen, or Lammas day. F. N. B. 62. 
Catwit. Gultwit ſi ignineth an amends for a wrong. 


Gueft. Gueſt is a Stranger that lodgeth the ſecond night. 
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Haberject: Haber jets, Pawnes. Mag. Ch. ch. 25. 
This word Hables is uſed for a Port or Haven. Sr. 27 H. 6. ch . 3. 


H 4 bles 
Haga Haga was a Latine word uſed for a houſe, 
Half 8 cal._ | _ ſeal was a word uſed in Chancery for the ſealing of Commiſfions toDelegats 


ccefiaſtical. 8 El. 5. 

Hal if Mark. Tic half Mark is 6s. 8 d. F. N. B. 5. 

Hallage. Tlallage is a Fee due for Cloathes brought to be fold in Blackwel Hall in 

London. 

Halymete. Hallymote (as ſome ſay} did fi prifie in ſome places a Court Baron in ſome * the 
ſpiritual or holy Courts. Masod. Cook4 part Inſt. ch. 74. 

Hamlet. Hamlet is an ald houſe — — & place where à houſe was. 

Hamble To Hamble dogs is to pare their feer that may not or g about. 

Haskwit.. , Haukwit is a li gramedt to a man, w he is = puniſhment for a Felon 

I aka d without judgmene, eaped our afectiody. © 

HH or dis Haque of Demi-haqve, is ind. gun about three — of a yard long. St.2 & 

mi-haque 3 Ed. G. chap. 14. 

Hawkers Hawkers are cheating Prone that goes about buying and ſelling pewter and 0- 
ther Merchandizes. 25.H. 846, 

Hemfare Hemfare did fignitie the depar e of a — from his Maſter. Stat. 3 Edw. 4. 
chay.5. | 

Hent haas 18 uſed for a Footman that attedds a grea a 

Herbage Herbage doth commonly tigrifie a mans 2 to feed his Cattet in anothers ground. 


e C rompt Fur. 197. 1 
Heck Heck ĩs an Engine to take 1 0 23 HS. chap, 18, | 
Hegd- Borrow, _ Borrow or Borrow cad, is an OP like to the, Conſtable or e Yithing: 
-H ad. man. mir 
Porte. He Heredih 7 e way 0 &itance, and will di- 
cend to s and Chattels wil 
go to 1 1 


Hide de terre, A Hide of Land or Plow-land i is a certain quant. 5 0 of LS in ome Countries more, 
ad and in 17 In ſo me Countries an hf red Ace, Rf in ſome countries as 
N 6 1 1 Lo cha 0d l plowing) Fear: in ſome places it do ag» hoſe and wood, 
TE eadow and Paſture t on 72 I art Int. 56. 
Hidate , 0 54 e was an deer ax 1 e pad for ev 5 0 222. 
£ 8 ay mes 
che word did intend to be quit of this pay gg Bratt.T erm ley. 


* "3 


Hidel © Hel ſeetns to ſignifie a place of pr 1 H. 7. chap, 6. or Sanctuary. 
Hinze ine was uſed for a ſervant. Fr. 12. R.2, to 4 4 
Hithe,.. ghe iba, letle Haven to land wares in out of a Veſſel or Boat, New Book, of £«- 


f res. 
brahipg .,,Hoghentyve was he that did come Cueſtwiſe and lye the third night, then he was rec- 

en jog ch of the family, Tot whom the Maſter muſt ws anſwered. —_ 
don. ü 

Hasler. , Moblers were ſuch as by the tenure were to keep a horſe to ride to diſcover enemies 
18 Ed. 3. Fr. z. cb. 7. 

VHemeſoben . Homeſoken dig ſigniſie a liberty to invade a houſe. Raſt. 

Hern gen Horngelx is a Tax within the Forreſt to be paid for horned beaſts. Cromp, par: 

Hers de ſon fee Hors de ſon fee, is without his fee. 

Hoſpitallers Hoſpitallers were certain Knights of holy Order. St. 13 £4.ch. 33. 

Heoftlers Hoſt lers ſignitieth with us him that is an Inn Keeper. 9 Ed.; St. 2. ch. 12. 

Hanſage Houſage is a kind of fee paid for houſing of ſtuff in a place of ſafety by a Carryer, or at 
a Wharf,or the like. 

Houſe An houſe can intend nothing but building 

Hadegeld Hudegeld doth ſigniſie a dif 4 from a A Tichaks Fleta. 

Haſcans Huſeans did fi ente 4 boot. St. 4 H. 4. ch. 


Naiſaſlene HHusfa ſtene was he that did hold hoak ad land. Braftos, cr 
SECT 


y 
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parreck Jarrock was a kind of Cork. St. 1 R.3 cb. 

R WE EO AT ERNEY 

Infangthiefe 1 ief is t or a Franchiſe that thieves in your Demeſn or Fe 8 
* ed of thefts, ſhall be judged in your Court. : , : Fee,comige 

Tndor/ement' Indorſement doth ſignifie ſomething written on the back ſide of an Obligation or o- 

er Conveyance. _ Symb. 2 part. . g 

Imtakers , . Intakersare a kind of thieves. St. 3 

Inveſt Id inveſt doth ſignifie to give poſſeſſion. 

Zomrn-choppers Journ-choppers were Regrators of yarn. St. 8 H. 6 ch. 5. 


our | 

eaten. I Ipſo facto 2 ing but in very deed, | 

Jure Corone Theſe wor oo) exp | ſignifi e the Kings being ſeiſed of ary thin 

as King in right of his Crown, or in his politick capacity, to diſtinguiſh from the thi 
1 — e another man. * 9 


=” | i. 


. N „ee | f 

2 Laghſtite doth ſignifie a kind of mulct or fine. ; 

Lan Land doth include earable{Meadow, paſture, woods, meers, mariſhes, furzes, heath, hou- 

ſes, &c. — I part — j . * | 

Laftage. or Laftageis to be quit of certain cuſtomes exacted in Faires and Markets, for carrying a 
Leſtage mans ood whither he will. Or the guftome it ſelf. . 

Letters de Exchange. Letters of Exchange. Regiſt. Orig. agi. | 

Levant et con- Levant and Couchant is where the Cattel of another man that is a ſtranger are come 
chat into another mans grou tan remained a good ti 


a time, 
Levy To levy is to ſet up, to levya mill, o th cat up, to levy a ditch, or to gather and 
exact, as to levy money. | 5 | | 
Tabbe . Lobbe a kind o ſea fiſh, 32 Ed.2 St.. oY 
Local ,” Local is as much as tyed to a place certain, and it is uſed in oppoſition to —— 


* Treſpaſſe for battery is tranſitory, and the place of the battery need not be 
n declaration, nor can the other ſay it was not done in that place. 
* Kytch 180. + 2 | | 
Locus partitus Locus partitus is a diviſion between two Townes or Countries, to try in whether the 
land or place in yg lyeth. Fleta. 
Lollards Lollards were ſuch as in account and reputation were Hereticks, 2 H ch 7 
Lode manage * is the hire of a Pilot for conducting of a Ship from one place to an- 
. 1 | __ 
Leriners Loriners is one of the Companies in London that make bits for horſes bridles. 
St1R312 


Lolevorks Lodeworks are works belonging to the ſtanneries in Cormwal. 
Latheryyic Lotherwit is that you may take amends of him that doth defile your Bondwomar; 


Termes of the Law, 25 
Luſoberrow  Luſhborrow was a kind of baſe Coyn heretofore uſed. 25 EA; Stat 4 chap 2. 


Ser. 10; 


Mace grief: Mace griefs were ſuch as did buy and ſell ſtolen fleſh. Cromp Zuf P 193. 

Manbote Manbote is a recompence for killing a man. 

Male tenant Male tenant is a Toll for wooll. 29 Ed 1 chap 7. EDT 

Mandatum Mandatum fignifieth a Commandment of the King or his Juſtices, to have ſomething 
done for the diſpatch of Juſtice, g 


Cunar.170 Words. 012” 


Manuel Manuel ſignifieth that whereof preſent profit may be made, and a thing not Ma- 
nuel is that whereof no preſent profit is to be made, but ſomewhat hereafter when it 
fallech. Sramf Prey 54. 

Marches Marches do fignifie bounds or limits, as between us and Wales , or be- 
tweene us and Scotland: ſomtimes it doth ſignifie all that was the Kings do- 


minions. 
Matter in Matter in Deed is nothing but a truth to be proved though not by a Record. And mat 
Deed ter of Record is that which may be proved by ſome Record. 
Mark Mark did ſignifie a piece of money, thirty ſilver pente; now it ſignifies thirteen ſhil- 
lings and four pence. 


Medeleſe Medelefe ſeemes to be a quarrel. Cromp fur 293. 

Meſſnage Meſſuage ſignifieth no more 1— then a dwelling houſe. But in this word is 
comprehended ſometimes, and may paſſe a Courtilage, which is a yard or piece of 
void ground, garden, orchard and out-houſes, as a Dove-houſe, ſhop, mill, barn or 
the like. Trin22 fac B R Plow 199 170 171. 

Mineral Mineral is any thing that growes in Mines,and contains metals. 

Miſe Miſe hath had many ſignifications, but properly now it means nothing but the point 
whereon the parties do proceed to tryal. 

Mertling Morling or Mortling is the wooll taken from dead ſheep. Stat 27 H 6 ch 2. 

Moyety Moyety is nothing but the one half of a thing. 

Multwre Multuredoth ſignifie the Toll that the Millard taketh for grinding corn. | 

Murage Murage doth ſometimes mean a Toll or Tribute to be levied for building a wall, and 
ſometimes a liberty granted to a Town by the King for the gathering of money to- 
wards the walling of it. FN Byf 227 St 3 Ed 1 chap 30. 


Naam Naam did ſignifie the taking of another mans goods. 


S 2 Cr. 10. 


Oblatiomn Oblations were taken for ſuch things as were given to God and his Church by 


Chriſtians, 

Obventions Obventions did ſignifie the ſame thing. Stat 30 Ed 3 1. 

or gei Orgeis is a kind of fiſn. 31 Ed3 S ch 2 

Ordel Ordel _= uſed in old time for a kind of Legal Purgation. Zawb in his Expoſitions 
of words, 


Ordelf Ordelf, it is where one doth elaime to have the Oar that is found in his own ſoile or 
ground. Terms Law. "Lo 

Ontſangthief Outfangthief was a kind of — that ſome had, that certaine felons ſhould be 
brought to their Court to be judged, Termes Law. 

Ont-riders Out: riders were a kind of Bailiffs-errants that the Sheriffs did formerly uſe. S 14 


E431 C59. 
Owelty des ſer- Owelty des ſervices, thoſe words ſigniſie an equality, when the tenant paravayl ow- 
vices eth as much to the meſme, as the meſm doth to the Lord Paramount. FN 136 


Oui - partert Out-parters were a kind of thieves, Stat g H y cnap8. 

Ojer and Ter- Oyer and Terminer is a Commiſſion granted to one or more to heare and deter mine 
miner cauſes, They were granted formerly upon ſudden riſings. Cromp fur 231 | 

Oyer d Record Oyer de Record was a deſire to the Judges that they would look on a Record. 


880er. n. 


Pardowers Pardoners were ſuch as carryed about the Popes pardons: 22 H 8B eb 12 


Paramount Paramount doth ſignifie the higheſt Lord of the fee : For there may be a tenant to 
a Lord, who holdeth over of another Lord. XK yrch 209 


Paravil And Paravail ſignifieth the loweſt Tenant,or him that is tenant to one who holdeth 
his fee under another. F NB 135. 


Party 


Pares or Peers Pares or Peers ſignifie thoſe that are ſworn in an Enqueſt. Kytch 78. It bath ano- 
ther ſignification for Noble men. 

Paſage 964-4 doth ſignifie the money one payes for being tranſported orf ſex. 4 Ed, 3 
chap.7. Fe” 

Pelt-wool Pelt-wool is the wool taken off a dead ſheep. $Sr.8 H 6ch.22. 

Pedage Pedage did ſignifie money given for paſſing through a Countrey on horſe back. or 
on foot. | 

Pernor ef Profits. Pernor of profits, or Tenant, i. he that taketh the profits. Sr.1 H 7 ch.1, 

Perquiſites. Perquiſites ſignifie profits; as the perquiſites of Courts, the profits that grow to the 
Lord by vertue of his Court, over and above the certain and yeerly profits of 
his land, asEſcheats, Marriages, Fines for Copyholds,and the like. New Terms 
of Law, | 

Prr/onal and Perſonal rs 00 to things, goods or chattels,doth ſignifie any corporeal or mo- 

Perſonality. veable thing belonging to any man, be it quick or dead. Kirch 119 weſt. Symb. 
Perſonality is an abſtract of perſonal. Old M B 92. 


Pipe Pipe is a Roll in the Exchequer called a great Roll. Sr. 3 E4.3 ch.34, It ſignifieth 
2 a meaſure alſo. | 
Pikel er Pitle. Pikel did ſignifie a little Cloſe or Incloſure. 
Pine Plite of Lawne was a quantity of bane. St. 3. Ed. 4 cb. 5. 
Placats Placats ſeem to ſignitie an Inſtrument of the Prince for Licenſe giving, or ſome other 


purpoſe. Sr.2 & 3. P M ch7. 
Plonkets Plonkets is a kind of woollen cloth. Sr.1R ; ch8. 
Plow land Plow land in ſome Countries doth fignitie as much as a plow can dreſſe, in ſome Coun- 
tries more, in ſome leſſe. . 
Polein Polein was a kind of ſhoe that was worne. 4 £4 4 ch 7. 
Portſale Portſale is a preſent ſale of fiſh in the haven. Sr 35 HS ch 7 
Portgreve Portgreve doth ſignifie a chief Magiſtrate in ſome Towns. 
Portmote Portmote is a Court kept in ſome Haven Townes. St 43 Eliz ch15 
Peſſe Comita · Poſſe Comitatus is the Aid and attendance of all Knights, Gentlemen, Veomen, La- 
1144 bourers, and others of men kind and Lay, who are bound, being lawfully required 
by them that have power,to gun them in keeping the peace, and doing of Juſtice. . 
2 H5ch8. 
Poſt diem Poſt — is the return of the Writ after the day. 
Poſteriority Foſteriority and priority are words of compariſon and correlatives, relating to tenure 
and prichity. for a man holding Lands or tenements of two Lords, holdeth of his ancient Lord by 
priority, and of his latter Lord by poſteriority. 
Poſt term Poſt term is the return of a Writ; not only after the day aſſigned for the return thereof, 
but aſter the term alſo , * which is not to be received by the Officer without the con- 
| ſent of the Judges. 11 
Poſlea Poſtea is a word uſed for a matter tryed by Niſi prius and returned into the Court for 
| Judgment, and there afterwards recorded. Plow 210 
Pour party Pour party is oppoſed to proindiviſo, for to make pour party, is to divide and ſe- 
g ver the lands that fall to partners, which before partition they held joyntly and pro 
indiviſo, Old N B 11. 
Powndape it ſeemes is a ſum of money to be paid for the impounding of cattle : But 
properly it is taken for a kind of ſubſidy. Sr 12 £46 ch 13. 
Precepturies Preceptories were a kind of Benefices held by the Templers. 
Præpoſitus 4414 Prepoſitus villæ hath been taken for the Conſtable. Alſo for an Officer in the For- 
reſt. Cromp fur 205. 
Preſt money Preſt money is taken for a kind of earneſt money to bind a man to a thing to 
be done. Alſo taken for ſome money the Sheriff was to pay upon his account. St 


Ponrdage 


2 & 3 Ed6ch.q 
Priſage priſage doch ſignifie the cuſtome that belonged to the King out of Merchandizes ta- 
len at ſea by way of lawful prize. Sr 31 Eliz.ch 5 
Procurator was taken for him that did gather the fruits of a Benefice for another man, 


: St 3 R2ch1a, : 
Profer Profer is the time appointed for the Account of Officers in the Exchequer, 


Procurator 


Proviſor 


* 


Guae.170; Vors. | 129 


Proviſor proviſor was one that did ſue to the Court of Ane for proviſion. OA B 193 
trovince Province was taken for the circuit of an Arch-Biſhops juriſdiction. 
Provincial Provincial for a Governour of an Order of Fryars. Fr. 4 H4 ch 17. 
Proviſion PVrxoyjſion was taken for the Popes providing of a man for an Eccleſiaſtical Living be- 
5 fore it falls. St. 3 H 5 ch 4. 


S1 cr. 12. 


Ogadrartiima. Quadrageſſima is the firſt Sunday in Lent ; the Sunday before that is QuinquageC. 
1 i dy a 5 backward che ſecond Sexageſſima, the thi A ei, © "I 
Juali ſied Qualified did ſignifie a man enabled to hold two Benefices. ä 
Dnerens non in- Querens non invenit Plegium is the Return of a Sheriff on a Writ that runs thus, Ss . 

venit plegium. A ject rit de ſecurum, & c. : : | 
Onarrels Quarrels doth comprehend not only 2 real and perſonal, but cauſes of Actions 
alſo; ſo that by a Releaſe of Quarrels both are r̃eleaſed. Terms 7 | 
Quorum Quorum is a word of diſtinction uſed in Commiſſions to Juſtices of the Peace and 
other Officers, whereby direction is given that ſome buſineſſe of importance ſhall 
not be done, but before them, or one of them, and it is given by this word, Quorum 
voreA B ( unumeſſe volum us. 


Rack Vintage Rack vintage did ſigniſie the ſecond Vintage, or Voyage for Wines into France 
for Rackt Wines, that is, Wines cleanſed and purged that it may be drawri from the 

; Lees. St32 H8 cb 14. 1 
Ran Ran did ſignifie ſuch gn open felony that could not be denied. 


Ran ſom KRanſome is a ſum paid for the redeeming of a Captive, or for the pardoning of ſome 
great Crime. 84 


Ratification Ratification was the confirmation of a Clark in a Prebends place, given by a Biſhop 
where the right of Patronage was doubted to be in the King. 


Ray Ray did ſignifie cloath never coloured or dyed. S iH Ach 6, 
Rec luſe — was where a man was ſhut up in his cloyſter by his Order of Religion; 
it. 92 | 


Recogintors Recogintors was a word uſed for a Jury impannelled upon an Aſite. 

Reftws in curia. Rectus in Curia is one that doch ſtand at a Bar of Juſtice, and no man hath any thing 
to object againſt him. 6 K 2 FC Ich 12. | a 

Redubbors Redubbors are they that buy cloth which they know to be ſtolne, and turn it to ſome 
other form or faſhion. Cromp f 193 | | 

Render & Therearecertain things that lye in Render in a Manor, that it muſt be delivered by 

Prender the Tenant, and the Lord cannot take it without his delivery, as Rents, Releates and 

Heriot ſervices: ut others that ly in Prender, and the Lord may take without deli 
very,as Wards and Heriot cuſtomes, which he may ſeize and take. 


Repeal Repeal is nothing but a Revocation , as to repeal a Statute is to revoke it, 
Reprie ve To Reprieve is to take back a priſoner for that time from the Execution and proceed - 
| ing of Law. 


Repriſes Repriſes are deductions that go yearly,and are paid out of a Manor or Land as rents 
out of the Manor, Fees of Stewards, Bailiffs &c. Terms of the Law. 

Repugnancy Repugnanty is a contradiction of ſayings or doings. Plow 153. 

Reſciance,and Reſciance ſignifieth a mans continuance or abode in a place. O, N B 85. And hence 

Reſciants comes Reſciant, which ſignifies continual abiding, in a place. It is all one with Reſi- 
dence, but that this is applyed to Eccleliaftical perſons only. Kytch 33. 


S BC Tr: I 3, 


Sas Sac is a Royalty or priviledg touching plea and correction of Treſpaſſes of men within 
a Manor. Raſtal. 
Sake Sake is a plea and correction of Treſpaſſe of men in a Court. Termes ley, 


Eeeeeee Sca dag: 


— — 
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Scavaye „ Scavage was a kinde of cultom exacted in ſome Cities, now taken aw 
- | Scewage. H/ eb 8. | 26H 
_ Sthedule. —— is a little Roll, — long = of Paper or Parchment. 
$eot & lot. Scot and lot ſeemeth to fignitie a Cuſtomary contribution laid upon all ſub: 
their ability, S. 33 — — 9. 3 f pon all ſubjects after 
Selis terre. Selio terre, or a ridge 0 „is taken for an incertain quantity of Land: ſomes: 
more, and ſometimes _ weſt. — 1 7 lometimes 
Shewing. Shewing, is to be quit of Attachment in any Court, and before whomſ; ; 
wy 4 Plaints ſhewed and not — mioever, in 
Soke. - Sole is a kinde of Suit of men in a Court or Precinct, to which di 
* to do Suit: Terms ef the Law, Gouldſ. 105. a ich diuert Manors come 
Stanneries, or 2 The Stanneries are certain Mines in Corwwal, Plow 327 Stata Hg 
chap. F. 
Fur ſiſe. Surſiſe is a penalty or Forfeiture. 
Sterling Sterling is currant Money in this Realm. | 
Sumage. Sumage was a toll for carryage on Horſe-back, Cromp. Pur. 191. 


ay. Stat 19 


SB CT. 14. 


Taylage. Taylage was a kinde of Tribute. | 
Tail or Tally. Tally, it ſeems, is a ſcore uſed in the 1 about Accounts. 
Tant amount Tant amount ou zquivalent, is where one thing doth amount to another, and then ; 
an equiva · is all one as if it were the ſame : As a Leaſe and Releaſe amounteth to a Feoffment 
3 


"Sane, So 14 H$ 13 5 H. ALicenſe to occupy Land for 1 
* abel for * days, is a Leaſe for rag years, 184 Leaſe for years: 90 
Team. Team was a kinde of Royalty granted by the Kings Charter, 4 Ed 4. 


Femplers, Templers were an Order of Knights ſometimes in Cg land. 
Taſſel. Taſſels was an Inſtrument uſed by Cloathiers in making cloth. 
Ted. To tend is to endeavor to offer or ſhew forth. | 
T alwoed. Talwood —— | wed. . ——— _ 
Trntment. A Tgnement 11gnine any thing that may be held, and is much of R 
RA _ extent of Hereditament, but moſt properly it — Hoo 4 
ome-ſtall 


Terre — Terrg Tenant, is he that hath the actual Poſſeſſion and Occupation of Land, 
Heis, 
Termor. Termor is wy on r* _ for by Tearm of years, 
Tee. Teſte is a wor r part of every Writ, as T 
| or Teſte Edwardo Cook,, or Franciſco Hobhart, according 2 — 
comes. ; 
1 Thanus. Thanus had divers ſignifications; it did ſigniſie ſometimes . 
EY - a Free Man, ſometimes a Magiſtrate, — « Noble man, ſometimes 
| ' Theft boor. Theft boot doch ſignifie the receiving of Goods from a Thief, to the end to favor and 
mainfain him. | 


Thirdborrow. Thirdborrow is a Conſtable in ſome Countries, Srar 28 H g ch 10 
Theme. Theam or Team, did ſignitie a Royalty granted by the Kings Charter. 
| T hol. Tholl wasa liberty to ey and ſell in a mans own Land. 
T brave de corn. A Thrave of corn was two ſhocks, of fix Sheaves apiece, Starz H6 ch z. 
t Title in Law. Title *. Ton ie 1 I 2 is come upon a man to have a thing which 
another hath, and he hath not Action to recover it, as Title i in; 
ter for breach of · condition. Terms of Law. Wwinnm WIE 
| Teft. Toft is a piece of Ground, wherein a houſe now dec 
*Tof) — 2 ayed and gone, did ſtand. 
Tatted. Totted is a word uſed in the Exchequer, of a debt, which the Foreign oppoſer 
| other Officer there, noteth for a good debt to the King by writi E. N 
unto it. Star 42 Ed3 9. 7 't» 07 PuangWonord (7) 
Frage. Tronage was a kinde of Toll. 


Turmy 


/ 
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Turney or Turney is a Marſhall exerciſe of Knights or ſouldiers, fighting one with another fo - 
T urnament ſport. ; a 
Turbary Turbary is an intereſt to 85 turves in a Common. Xyteb g4 
8 CT. 15. 
Veſturs terre The veſture or herbage of land ſeems to intend nothing but the profits &poſſeſſion of it _ 
Very Lord and Very Lord and very Tenant, are they that be immediate Lord and Tenant one to 
very T exant another. 


Vaccarisa Vaccaria ſometimes ſignifieth a houſe to keep Cowes, ſometimes a piece of ground 
in the Forreſt, 

Villain Jadgs Villain judgment is ſuch a judgment as caſteth ſhame on a man, as for Conſpiracy, 

went Perjury, when it is that their lands and goods be ſeiſed to the Kzngs uſe, trees root 
ed, &c. | 

Vicountiel Vicountiel Writs are ſuch as belong to the Sheriff, and are tryable in his Court. Old 
N B 109. 

Villain-fleeces Villain fleeces were the fleeces of wool taken off ſhabbed ſheep. Sr 31 Ed 3 ch8.. 

Vurge Vierge ſignifieth the compaſſe about the Kings Court that bounded the Juriſdiction 
of the Lord Steward, and Coroner of the Kings houſhold, which was twelve miles. 
13 R2ſtatich 3. - k 

Virgataterre Virgata terre ſignifieth a yard land. 

Dt Utas is the eighth day following any Term or Feaſt. 

Waive Waive, a woman outlawed is ſaid to be waived. | 

Wage To wage, is but to dd or performe ſomething, to wage Law, is to do his Law. 


Wapentake Wapentake isall one with that we call an hundred. 

Ward penny Ward-penny was money given towards Watch. 

Warſcote Warſcote was a payment towards the Wars. 

Warwit or Warwitis to be quit of giving money for keeping Watches. Termes of thi 
Wardwit, Law. 

Wildef Kent The VVild of Kent is the woody part of the Country. . 

Were or Werre —— word Were did ſignifie once as much as the price of Redemption of him that had 

illed a man. 

Wharf & Wharf is a broad place neer the water; to put goods on that are brought to or from 

Wharfage the water to be tranſported into other places. And Wharfage is a fee due for any 
thing that is there laid down. And Wharfager is the Keeper of it. N. Bookof E- 
| trie. 
Mol- winder: VVool-winders are ſuch as make up fleeces of wool. #8 H 6 cbzz. 
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